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PREFACE  TO  VOLUME  LXIX. 


Ik  the  case  of  Lord  Dungatmon  v.  Smithy  p.  137,  it  has 
been  thought  right  to  omit  a  considerable  proportion  of 
the  judicial  opinions,  and  some  of   the  judgments  in  the 
House  of  Lords.    The  points  of  general  application  actually 
settled  by  the  decision,  namely  that  the  question  whether 
a  limitation  is  bad  for  remoteness  or  not  has  nothing  to  do 
with  the  state  of  external  facts,  and  that,  as  the  rule  against 
remoteness  has  nothing  to  do  with  intention,  the  instrument 
must  be  construed  as  if  the  rule  did  not  exist,  ^^  and  then  to 
the  provision  so  construed  the  Bule  is  to  be  remorselessly 
applied*'  (Ghtiy   on  the  Kule  against  Perpetuities,   §  629) 
are  by  this  time  elementary.     !No  modern  student  of  con- 
veyancing reading  the  head-note  can  fail  to  see  that  the  gifts 
in  question  were  bad.    The  difficulty  is  to  understand  how 
such  eminent  judges  as  Parke  and  Patteson  ever  contrived 
to  think  they  could  be  supported.     Lord  Lyndhurst's  judg- 
ment contains  the  whole  law  of  the  case,  and  is  the  only  one 
to  which  we  can  find  any  later  jildicial  reference. 

There  is  a  curious  observation  of  Lord  Campbell's  in 
Thomson  v.  The  Advocate- General^  at  p.  17,  that  "the  doctrine 
of  domicile  has  sprung  up  in  this  country  very  recently  .  •  . 
but  it  is  a  very  convenient  doctrine."  If  Lord  Campbell 
were  still  with  us  he  would  perhaps  modify  the  following 
statement  that  "  it  is  now  well  understood."  See  the  very 
recent  case  of  Winana  v.  Attorney- General  [1904]  A.  C. 
287,  where  the  House  of  Lords  was  not  unanimous  on  the 
interpretation  of  the  facts.  Nevertheless  the  rival  doctrine 
of  nationality,  which  now  prevails  in  Continental  juris- 
prudence, gives  rise  to  quite  as  great  difficulties,  especially 
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when  it  is  applied  to  individual  members  of  a  composite 
international  unit  like  the  British  Empire,  who  may  be  under 
any  one  of  several  different  jurisdictions  with  different  local 
laws:  Re  Johnson  [1903]  1  Ch.  821,  a  case  in  which  the 
subtle  and  ingenious  reasoning  of  Farwell,  J.  commends  itself 
to  the  present  writer  but  is  not  universally  accepted.  The 
same  difficulty  might  arise  with  regard  to  Switzerland,  but 
one  may  doubt  whether  the  local  laws  in  any  three  cantons 
are  as  different  as  those,  say,  of  Malta,  Scotland,  and  the 
Province  of  Quebec. 

If  the  thoroughly  sound  expositions  given  by  Lord  Lang- 
dale  and  Lord  Cottenham  in  Hammerdey  v.  De  Biel^  De 
Biel  V.  Thomson  J  p.  18,  had  been  clearly  understood  at  the 
time,  we  should  have  been  spared  the  vague  talk  about 
"making  representations  good"  which  not  only  cumbered 
the  text-books  of  equity  for  several  years  but  led  to  more 
than  one  positively  wrong  decision.  But  these  erroneous 
views  are  now  clearly  overruled.  A  promise  de  futuro 
cannot  work  an  estoppel.  It  is  a  contract  or  nothing :  Re 
Ftekus  [1900]  1  Ch.  331,  334;  George  Whitechurch,  Ltd. 
V.  Cavanagh  [1902]  A.  G.  117,  130,  per  Lord  Macnaghten. 
So  one  of  the  difficulties  that  beset  coimsel  in  the  task  of 
giving  correct  advice  (see  Lord  Campbeirs  deprecating 
remarks  at  p.  54  of  this  volume)  is  out  of  the  way.  If,  as 
Lord  Campbell  says,  persons  learned  in  the  law  do  not 
guarantee  the  soundness  of  their  opinions,  it  is  obvious  that 
lay  people  cannot  be  presumed  to  know  the  law ;  and  we  have 
it  on  the  authority  of  Maule,  J.,  in  Martindale  v.  FaVcner^ 
at  p.  611,  that  there  is  really  no  such  presumption. 

Rawlins  v.  Overseers  of  West  Derhy^  p.  414,  teaches  us 
what  may  be  lawfully  done  on  a  Sunday.  Cozliead  v. 
Richards^  p.  530,  and  other  cases  following  it,  show  how 
difficult  it  may  be  to  decide,  in  unusual  circumstances, 
whether  an  occasion  is  or  is  not  privileged  so  as  to  excuse 
defamatory  statements.  The  learned  reporter  of  Coxhead  v. 
Richards  expressed  his  own  opinion  in  the  notes  with  more 
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freedom  than  is  now  usual.  Other  learned  notes,  those  to 
Brmn  y.  GUl^  on  manorial  and  customary  courts  may 
safely  be  ascribed  to  Serjeant  Manning.  For  once  he  was 
wrong  in  conjecturing  that  the  court  baron  is  curia  baranum 
(p.  636).  There  is  no  authority  whatever  for  such  a  title, 
or  for  supposing  that  the  free  suitors  were  ever  called  baranes. 

Turner  v.  MasoUj  p.  674,  gives  us  an  authentic  exposition 
of  the  familiar  contract  of  domestic  service,  one  of  the  few 
contracts  with  which  the  majority  of  the  lay  people  have 
a  fair  working  acquaintance.  By  way  of  contrast  Fivae  v. 
Mc/ioUsj  p.  514,  may  be  mentioned  for  its  singularity.  The 
present  writer  has  never  met  with  another  case  at  all  like  it. 
The  somewhat  mysterious  character  of  the  plea  of  liberum 
tenenientum  in  ejectment  is  judicially  touched  upon,  not  for 
the  first  time,  in  Harvey  v.  BrydgeSy  p.  718.  Elsewhere  we 
are  reminded  that  a  generation  is  growing  up  which  will 
not  remember  the  compulsory  stop  of  ten  minutes  at  Swin- 
don. The  facts  and  the  law  of  the  Great  Western  Bailway 
Company's  improvident  lease  to  the  refreshment  contractor 
may  be  found  at  p.  836. 

Lord  Lyndhurst's  tribute  to  the  memory  of  Chief  Justice 
Tindal  (p.  166)  is  a  judicial  utterance  of  a  rare  kind  in  this 
coimtry,  there  being  no  regular  provision  for  it.  In  America 
commemorative  speeches  are  not  only  made  in  Court  but 
recorded.  Our  practice  may  be  less  dignified,  but  at  any 
rate  it  escapes  any  suspicion  of  merely  formal  panegyric. 

Towards  the  end  of  the  volume  the  reader  will  find  some 
equity  cases,  not  without  importance,  originally  reported  only 
in  the  Jurist  He  would  obviously  not  get  the  benefit  of 
such  cases  from  any  reprint  confined  to  the  "authorized" 
reports.  In  preparing  the  Bevised  Beports  all  the  con- 
temporary reports  known  to  exist,  and  to  fulfil  the  conditions 
making  a  report  admissible  in  Court,  are  accounted  for. 

F.  P. 
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LoBD  Ltndhubbt,  1841 — 1846  . 
Lord  Cottbnham,  1846 — 1850 
LoBD  Lanodalb,  1886 — 1851 
Sib  Lanoblot  Shabwbll,  1827 — 1850 
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Sib  Jambs  Wiqbam,  1841—1850 


[  Lord  Chancellors. 
Moiter  oj  the  Rolls. 

Vice-Chancellors, 


COURT  OF  QUEEN'S  BENCH. 


Lobd  Dbnmam,  1882—1850 
Sib  John  Pattbson,  1880—1852 
Snt  John  Williams,  1884—1846    . 
Snt  John  T.  Colbbidob,  1885—1858 
8m  WiLLUM  WlOHTMAN,  1841—1868 
Sib  Willum  Eblb,  1846—1859 


Chief  JtisUce. 


y  Judges. 
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Sib  Thomas  Coltman,  1887—1849 
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Sib  Willum  Eblb,  1844—1846  . 
Sib  E.  V.  Williams,  1846—1866 


[  Chief  Justices. 


Judges, 


COURT  OF  EXCHEQUEa 


Lord  Abinobb,  1834 — 1844 

Sib  Fbbdbbick  Pollock,  1844 — 1866 

Sib  John  Gubnby,  1882—1845      . 

Sib  E.  H,  Aldbbson,  1884—1857 

Sib  Jambs  Pabke,  1884—1856 

Sib  Bobbbt  M.  Kolfb,  1889-1850   . 

Sib  Thomas  J.  Platt,  1845—1856 


)c, 


Chief  Barons. 


^  Barons. 


Bib  Fbbdbbiok  Pollock,  1841 — 1844 

Sib  W.  W.  Follbtt,  1844—1845 

Sib  Fbedbbick  Thbsiobb,  1845 — 1846 

Sib  Thomas  Wilde,  1846    . 

Sib  John  Jbbvis,  1846—1848 . 

Sm  W.  W.  Follbtt,  1841—1844 

Sib  Fbbdbbick  Thksigbb,  1844 — 1845 

Sib  Fitzboy  Kelly,  1845—1846 
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A  ttomeyS'Oeneral. 


SolicitorS'Oeneral. 


f  Lord  Chancellor  oj 
\  Ireland. 

(1)  The  descriptdou  of  Mr.  Justice  Enkixie  as  a  knight  in  the  earlier 
Tolumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer's 
son  he  would  not  have  heen  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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ERRATA. 

63  B.  B. — Tindall  v.  Bell,  p.  585,  line  3  from  bottom,  for  "held  out"  read 

*•  held  not" 
68  B.  B, — Burgess  ▼.  Oray,  p.  769,  head-note,  line  8,  far  "charged  A."  read 

"  charged  B." 

Both  these  errors  occur  in  the  original  reports. 


NOTE. 

The  first  and  last  pages  of  the  original  report^  according  to  the 
paging  by  which  the  original  reports  are  usually  cited^  are  noted  at 
the  head  of  each  case^  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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IN    THE    HOUSE    OF    LORDS. 


THOMSON  V.   The   ADVOCATE-GENERAL. 

(12  Clark  &  PinneUy,  1—29 ;  S.  C.  13  Sim.  153 ;  9  Jur.  217.) 

Personal  property  haying  no  sittu  of  its  own,  follows  the  domicile  of  its 
owner. 

The  law  of  the  domicile  of  a  testator  or  intestate  decides  whether  his 
personal  property  is  liable  to  legacy  duty. 

A  British-bom  subject,  died,  domiciled  in  a  British  Colony.  At  the  time 
of  his  death  he  was  possessed  of  personal  property  locally  situate  in  Scot- 
land. Probate  of  his  will  was  taken  out  in  Scotland,  for  the  purpose  of 
there  administering  this  property :  and  out  of  the  fund  thus  obtained  by 
the  executor,  legacies  were  paid  to  legatees  residing  in  Scotland : 

Held,  reyersing  a  judgment  of  the  Court  of  Exchequer  in  Scotland,  that 
legacy  duty  was  not  payable  in  respect  of  these  legacies  (1). 

John  Grant,  a  British-born  subject,  and  native  of  Scotland, 
made  bis  will  1829,  and  died  in  1887.  At  the  time  of  his  death  he 
was  domiciled  in  the  British  Colony  of  Demerara,  where  the  law 
of  Holland  was  in  force.  There  is  not  any  local  duty  in  the  nature 
of  legacy  duty  payable  in  that  Colony. 

At  the  time  of  the  death  of  John  Grant,  he  was  entitled  to  a 
large  personal  debt  dne  to  him  in  Scotland,  which  arose  from 
money  acquired  by  him  whilst  domiciled  in  ^Demerara,  and  trans- 
mitted by  him  to  Scotland  for  safe  custody.  After  his  death,  John 
Thomson  took  out  probate  of  his  will,  so  far  as  related  to  the  debt 
in  Scotland,  and  there,  from  money  arising  from  the  said  debt, 
paid  in  pursuance  of  the  will,  certain  legacies,  above  the  amount  of 

(1)  A,-Q,  ▼.  Cockerdl,  Id  B.  B.  707,  and  A.-G.  t.  Beat$(m,  21  R.  B.  770, 
oreiTuled. — J.  G.  P. 
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twenty  pounds,  and  paid  over  the  rest  as  part  of  the  residue  of  the 
personal  estate  of  John  Grant. 

In  July,  1840,  an  information  in  debt,  setting  forth  these  facts, 
was  filed  in  the  Court  of  Exchequer  in  Scotland  by  her  Majesty's 
Advocate-Oeneral  against  John  Thomson,  who  appeared  and  put 
in  a  general  demurrer,  on  the  ground  of  insufficiency.  Joinder 
in  demurrer.  The  demurrer  came  on  for  argument  upon  the 
29th  January,  1841,  before  the  Court  of  Exchequer  in  Scotland, 
and  the  only  question  raised  was,  whether  the  fact  of  the  domicile 
of  Grant  in  Demerara,  prevented  the  legacy  duty  (under  the 
55  Geo.  III.  c.  184,  schedule,  part  8  (i) )  from  attaching  on  his 
personal  property  in  Scotland..  The  Court  of  Exchequer  took 
time  to  consider,  and  on  10th  February  following,  overruled  the 
demurrer,  and  gave  judgment  for  the  Crown  (2). 

A  writ  of  error  was  brought  on  this  judgment.  The  case  was 
argued  in  1842,  by  Mr,  Pemherton  and  Mr,  Anderson,  for  the 
plaintiff  in  error ;  and  by  the  Solicitor-Oeneral  (Sir  W,  FoUett)  and 
Mr.  Crompton,  for  the  defendant  in  error.  It  was  then  directed  by 
their  Lordships  to  be  argued  before  the  Judges  by  one  counsel 
on  a  side. 


r  7  ]  This  further  argument  took  place  on  the  17th  February,  1845, 

when  Lord  Chief  Justice  Tindal,   Justices  Maule,   Coltman,  and 
Cresswell,  and  Barons  Parke,  Bolfe,  and  Piatt  attended  in  the  House. 


1846. 
Feb,  17, 18. 


Mr.  Kelly  (with  whom  was  Mr.  Anderson,  for  the  plaintiff 
in  error) : 

The  domicile  of  the  testator  or  intestate  decides  the  question 
whether  the  legacy  duty  is  or  is  not  payable.  In  this  case  the 
domicile  was  at  Demerara,  where,  by  the  law  of  the  Colony, 
no  legacy  duty  is  payable.  None  therefore  can  be  demanded.  It 
will  be  contended  for  the  Crown  that  the  duty  is  payable  because 
the  testator  was  a  British  subject,  and  that  the  very  general  and 
extensive  words  employed  in  the  statute  embrace  such  a  case  as 
the  present.  It  will  further  be  argued,  that  as  the  property  was 
in  part  at  least  locally  situated  in  this  country,  the  duty  attaches 


(1)  Which  declares  that  duty  shall 
be  payable  **for  every  legacy,  specific 
or  pecuniary,  or  of  any  other  descrip- 
tion, of  the  amount  of  20/.  or  upwaids 
given  by  any  will  or  testamentary 
instrument  of  any  person  out  of  his  or 


her  personal  or  moveable  estate,**  &c. 
[And  see  44  Vict.  c.  12,  s.  42,  and  43 
Vict.  c.  14,  s.  13.— J.  O.  P.] 

(2)  3    Dunl.    Bell,   Mur.  &  Dona. 
1309. 
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upon  it;  but  it  is  submitted  that  the  situs  of  the  property  does 
not  in  the  least  degree  affect  the  question. 

As  to  the  first  point,  the  words  of  the  statute  are  confined  to  the 
wills  of  persons  domiciled  in  Great  Britain,  and  do  not  apply  to 
the  wills  of  persons  domiciled  either  in  Ireland  or  the  Colonies, 
and  cannot  certainly  apply  to  the  wills  of  persons  domiciled  in 
foreign  countries.  The  words  of  the  statute,  however  extensive,  are 
not  of  universal  application.  To  make  all  these  classes  of  persons 
subject  to  the  duties  imposed  by  the  statute,  they  should  have  been 
expressly  named  in  its  provisions.  That  has  not  been  done,  and 
they  cannot  by  mere  implication  be  rendered  liable  to  burdens  of 
this  sort.  The  decision  now  impeached  *would,  if  maintained, 
operate  as  a  premium  on  fraud.  The  lec;acy  duty  is  claimed 
because  it  is  said  that  the  debts  in  Scotland  due  to  the  deceased 
constituted  personal  estate,  to  obtain  which  it  was  necessary  to  put 
the  law  in  motion.  Had  the  Scotch  debtors  acted  honestly,  they 
would  have  remitted  the  money  to  Demerara  without  the  inter- 
vention of  the  law,  and  according  to  that  argument,  no  legacy  duty 
would  then  have  been  payable. 

It  cannot  be  said  that  the  duty  payable  under  this  statute  is 

payable  upon  legacies  under  wills  made  in  Ireland,  for  if  so,  such 

legacies  would  have  to  pay  duty  twice  over,  since  there  is  a  separate 

Act  of  Parliament  imposing  a  duty  on  legacies  in  Ireland.     Nor  can 

it  be  contended  that  because  the  testator  was  a  British  subject, 

his  property  in  Demerara  was  liable  to  this  duty,  for  that  would 

be  to  levy  a  tax  in  the  Colonies  under  the  authority  of  an  English 

Act  of  Parliament,  a  right  to  do  which  has  been  distinctly  and 

iormally  disclaimed  by  the  Crown.    If  the  duty  attaches  at  all  in 

this  case,  it  does  so  only  upon  the  property  in  this  country.    But 

even  that  ground  of  liability  cannot  be  insisted  on.     In  the  first 

place,  the  Act  makes  no  distinction  as  to  parts  of  the  property.     It 

does  not  declare  that  one  part  here  shall  pay,  and  another  part, 

situated  elsewhere,  shall  not  pay.    It  makes  the  whole  of  the 

personal  property  liable  together,  and  in  respect  of  one  and  the 

same  title.     Suppose  a  man  to  die  in  Demerara,  and  to  leave 

W,OOW.  of  personal  property ;  that  of  that  sum  20,000Z.  were  in 

Demerara,  and  20,000/.  were  in  this  country;  and,  suppose  the 

executor  to  come  to  this  country  to  realize  the  money  here,  how 

i3  the  Government  to  apportion  the  duty,  when  the  legacies  are 

paid  as  much  out  of  the  Demerara  as  out  of  the  English  funds. 

Tlie  statute  has  not  provided  for  any  such  case.    The  liability  to 
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probate  duty  is  altogether  a  different  matter,  for  no  doubt  wherever 
the  party  takes  out  a  probate,  he  must  pay  the  duty  upon  it.  The 
cases  of  Thome  v.  Watkina  (i),  and  Pipon  *v.  Pipon  (2),  explain  the 
confusion,  which,  upon  this  point,  has  arisen  in  the  argument  on 
the  other  side.  So  that  on  the  terms  of  the  statute  itself  it  is 
contended  that  this  duty  is  not  payable. 

Then  as  to  the  authorities :  The  Attomey-Genei'al  v.  Cockerell  (s), 
and  The  Attorney-General  v.  BeaUon  (4),  can  no  longer  be  con- 
sidered as  law.  The  case  of  In  re  Ewin  (6)  clearly  settles  that  the 
local  situation  of  the  property  does  not  affect  the  question. 

(The  Lord  Chancellor:  In  the  case  of  Jackson  v.  Forbes  {e), 
the  property  at  the  time  of  the  death  of  the  testator  was  in  this 
country;  in  E win's  case  it  was  in  the  funds  of  four  different 
foreign  countries,  so  that,  putting  the  two  cases  together,  the 
circumstances  are  exactly  what  they  are  here.) 

That  is  so,  and  taking  the  cases  together,  they  form  a  complete 
answer  to  the  claim  set  up  here.  The  words  of  the  Act  cannot 
apply  to  all  persons  whatever.  They  must  be  limited  in  some  way : 
then  how  are  they  to  be  limited  ?  The  authorities  show  that  they 
are  to  be  limited  by  the  domicile  of  the  party  at  the  time  of  his 
death.  In  re  Eivin  is  a  clear  authority  for  that  proposition. 
[He  also  cited  In  re  Bruce  {1),  Arnold  v.  Arnold  (H),  Jackson  v. 
Forbes  (9),  In  re  Coales  (lo),  and  I'he  Commissioners  of  Charitable 
Donations  v.  Devereux  (n).'] 

The  Solicitor-General  {Sir  F.  Thesiger),  with  whom  was  Mr. 
Crompton,  for  the  Crown : 

The  question  which  arises  in  the  present  case  has  never  yet  been 
settled.  Its  importance  and  difficulty  appear  to  have  been  felt  by 
this  House.  The  whole  argument  upon  the  other  side  is  made  to 
rest  upon  the  domicile  of  the  party.  It  is  most  remarkable  that 
in  no  other  cases  but  those  of  Ewin  and  of  Bruce  were  *the  decisions 
rested  on  the  principle  of  domicile.     That  is  not  the  true  principle 


(1)  2  Ves.  35. 

(2)  Amb.  26. 

(3)  16  B.  R.  707  (1  Price,  165). 

(4)  21  R.  R.  770  (7  Price,  560). 

(5)  1  Cr.  &  J.  151 ;  1  Tyr.  92. 

(6)  37  R.  R.  12  (2  Cr.  &  J.  382  ; 
8.  C,  sub  nom.  A.-G.  v.  Forbes y  2 
CI.  &  Fin.  48 ;  S,  C.  sub  nom,  A.-G. 


V.  Jackson,  8  Bligh,  N.  S.  15). 

(7)  2Cr.  &  J.  436;  2  Tyr.  475. 

(8)  2  My.  &  Cr.  270. 

(9)  37  R.  R.  12  (2  Cr.  &  J.  382; 
2  CI.  &  Fin.  48 ;  8  BUgh,  N.  S.  15). 

(10)  56  R.  R.  736  (7  M.  &  W.  390). 

(11)  13  Sim.  14;  6  Jur.  616. 
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by  which  the  law,  applicable  to  such  a  case  as  the  present,  is  to  be 
determined.  The  duty  attaches  here,  wherever  there  is  a  person 
acting  in  this  country  in  execution  of  the  will.  That  is  the  principle 
which  mast  govern  the  decision,  and  which  will  alone  reconcile 
all  the  cases. 

By  all  the  statutes  passed  before  the  36  Geo.  III.,  the  legacy  duty 
was  payable  on  the  receipt  of  the  money.  If  a  native  paid  a  legacy 
to  a  foreigner,  that  legacy  would,  on  the  payment  being  made,  have 
been  liable  to  the  receipt  stamp  duty.  That  shows  that  there  was 
no  statutory  distinction  as  to  liability.  In  passing  that  statute  it 
was  not  the  intention  of  the  Legislature  to  change  the  liability,  and 
merely  to  impose  a  higher  rate  of  duty.  The  liability  remained  as 
before.  That  liability  depends  on  the  act  of  administering  the  fund. 
The  question,  therefore,  is  whether  the  act  of  administering  the 
fund  in  Scotland  was  the  act  of  paying  legacies,  whether  it  was  an 
act  done  in  Great  Britain,  so  as  to  enable  the  provisions  of  the 
statute  to  attach  upon  it ;  for  it  must  be  admitted  that  in  terms  this 
is  a  statute  limited  to  Great  Britain.  No  one  can  doubt  that  here 
has  been  an  act  of  paying  legacies  within  Great  Britain  ;  and  the 
provisions  of  the  statute  do  therefore  attach  upon  it.  What  are  the 
words  of  the  statute  55  Geo.  III.  c.  184  ?  They  are  (adopting  those 
nsed  in  the  36  Geo.  ILL.  c.  52,  s.  2)  that  *'  for  every  legacy,  specific 
or  pecuniary,  given  by  any  will  of  any  person  out  of  his  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  real  or  heritable 
estate,"  the  duties  imposed  by  that  Act  shall  be  payable.  It  is 
impossible  to  employ  words  more  general  and  comprehensive,  and 
the  burthen  of  showing  that  these  legacies  are  not  liable  to  the  duty, 
lies  upon  those  who  claim  the  exemption,  and  must  be  made  out  by 
something  more  direct  than  the  supposed  application  of  a  principle  of 
law,  which,  however  well  established,  must  be  deemed  inapplicable 
to  *the  fiscal  regulations  of  a  country.  Here  there  is  a  British 
subject '' taking  on  himself  the  execution  of  the  will,"  that  being 
the  very  expression  used  in  the  earliest  Acts  of  Parliament,  and 
paying  legacies  out  of  the  personal  estate.  Where  the  case  is  so 
clearly  within  the  words  of  the  statute,  the  principle  of  domicile 
camiot  apply  to  make  those  words  inoperative.  The  property,  the 
executor,  and  the  legatees,  were  in  this  country,  and  the  executor 
^as  obliged  to  take  out  probate  here  in  order  to  administer  that  very 
property.  The  honesty  or  dishonesty  of  the  debtor  does  not  affect 
the  matter.  The  question  is  whether  a  probate  was  necessary  or 
liot— was  the  unappropriated  property  in  this  country,  which  the 
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party  got  possession  of  in  his  representative  character, — a  character 
with  which  the  English  law  clothed  him,  and  did  he  distribute  it  to 
legatees  in  this  country  ?  These  questions  must  be  answered  in  the 
affirmative.  It  may  be  admitted  that,  if  after  probate  taken  out, 
the  money  had  been  voluntarily  paid  by  the  bankers :  the  mere  act 
of  taking  out  probate  would  not  of  itself  decide  the  question,  whether 
the  legacy  duties  were  payable  or  not.  The  real  question  is  whether 
the  party  obtained  the  money  in  his  representative  character  under 
the  probate,  or  only  as  the  mere  attorney  or  agent  of  the  testator. 
The  argument  on  the  other  side  would  go  to  relieve  a  party  from 
the  payment  of  the  legacy  duty,  though  some  of  the  legacies  were 
specifically  payable  abroad;  and  some  specifically  payable  here. 
Now,  not  one  of  the  authorities  goes  further  than  to  say  that  where 
the  appropriation  of  the  fund  has  been  made  abroad,  and  the  fund 
is  transmitted  here,  and  a  mere  act  of  payment  by  an  agent  under 
the  authority  of  that  foreign  appropriation  is  made  here,  the  legacy 
duty  is  not  payable.  No  such  specific  appropriation  was  made  here. 
So  that  even  if  the  law  was  as  thus  stated,  it  would  not  exempt  the 
party  in  this  instance  from  the  payment  of  the  duty. 

The  domicile  may  fix  the  law  of  the  succession  ;  but  it  does  not 
affect  the  payment  of  the  legacy  duty.  [He  referred  to  the  cases 
cited  above,  and  cited  Logan  v.  Fairlie  (i).] 

(The  Lord  Chancellor  :  The  last  case  of  Logan  v.  Fairlie,  is 
nothing  more  than  this :  The  Court  did  not  decide  any  other 
question  than  whether  there  had  been  or  not  an  appropriation  in 
India.) 

But  Lord  CoTTENHAM  must  be  taken  to  have  admitted  the  rule  as  to 
the  liability  to  duty  laid  down  by  the  Vicb-Chancbllor. 

(The  Lord  Chancellor:  Nothing  was  decided  but  the  question 
of  appropriation.) 

♦  *  The  next  case  is  that  of  Aiiiold  v,  Arnold  (2)  and  though  it 
must  be  admitted  that  that  case  cannot  be  reconciled  with  the  cases 
of  The  Attorney-General  v.  Cockerell,  and  The  Attorney-General  v. 
Beatson,  yet  in  delivering  judgment  there,  Lord  Cottenham  took 
great  care  to  show  that  it  did  not  fall  within  the  authority  of  Logan 
V.  Fairlie. 


(The   Lord  Chancellor  :   I  consider   that  in  all   these  cases 

(1)  25  K.  E.  208  (2  Sim.  &  St.  284).  (2)  2  My.  &  Or.  256. 
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domicile  was  the  basis  of  the  whole  judgment;  the  only  question 
was  what  was  the  effect  of  the  other  circumstances  upon  the  rule  of 
domicile.) 

It  seems  difficult  to  come  to  that  conclusion,  since  the  rule  as  to 
domicile  would  have  rendered  quite  unnecessary  any  discussion  as 
to  the  appropriation  of  the  fund.  Domicile,  in  some  of  these  cases, 
never  was  argued  upon,  and  was  not  made  the  ground  of  the  decision. 
This  is  especially  to  be  observed  in  the  case  of  Arnold  v.  Arnold. 

(The  Lobd  Chancellor:  In  that  case  all  the  funds  were  sent 
here  from  India,  to  be  administered  here  according  to  the  will.) 

No;  they  were  sent  for  the  mere  purpose  of  being  paid  to  the 
legatees.  Strictly  speaking,  there  was  no  administration  here — 
that  is  a  term  of  a  technical  nature.  If  the  fund  is  sent  over  to  be 
divided,  it  is  sent  over  for  the  purpose  of  administration ;  but  if  it 
is  sent  merely  to  be  paid,  the  person  paying  it  would  exercise  no 
discretion,  and  then  there  would  be  no  administration. 

If  this  statute  does  not  apply  to  property  coming  from  abroad  to 
be  distributed  in  this  country,  how  can  the  probate  *duty  be  payable  ? 
There  can  be  no  distinction  in  principle  between  probate  and  legacy 
daty.    Both  are  the  subjects  of  the  fiscal  regulations  of  this  country. 

(The  Lord  Chancellor  :  If  a  will  is  made  by  a  foreigner  resident 
abroad,  and  it  is  necessary  to  administer  his  estate  in  England, 
probate  must  be  taken  out  for  that  purpose,  and  probate  duty 
becomes  payable  upon  the  mere  taking  out  of  the  probate  ;  but  the 
question  here  is,  whether  under  such  circumstances,  legacy  duty 
will  be  payable.) 

[He  cited  In  re  Bruce  (i),  Doe  v.  Acklatn  (2),  and  In  re  Codies  (8).] 

The  Attorney-General  v.  Dunn  (4)  is  the  first  case  in  which  the 
question  of  domicile  was  distinctly  submitted  to  the  Court ;  but,  as 
the  Court  held  that  in  fact  the  testator  had  an  English  domicile, 
that  question  was  not  decided.  The  last  case  on  the  subject  is  that 
of  The  Commissioners  of  Charitable  Bequests  v.  Devereux  (6),  and  it 
is  impossible  that  the  Vige-Chancellor  could  have  said  what  is 
there  imputed  to  him,  for  he  is  made  to  refer  to  Re  Bruce^  and  to 
say,  '*  whether  the  testator  there  was  a  British  subject  does  not 
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appear ;"  when  it  does  mopt  clearly  appear  from  several  parts  of  that 
case  that  Bruce  was  a  foreigner. 

(Thb  Lord  Chancellor  :  The  decision  as  reported  in  the  Jurist 
is  right,  but  the  judgment  is  wrong  in  terms.  It  does  not  matter, 
*for  the  purpose  of  this  argument,  what  are  the  expressions  used, 
but  what  was  the^  point  decided  ?  According  to  my  view  of  the 
subject,  the  decision  there  was  correct,  for  the  domicile  was  in 
France.) 


Thb  Lord  Chancellor: 

The  Solicitor-Oeneral  has,  in  my  view  of  the  case,  stated  every 
[  *17  J  thing  that  the  subject  ^admits  of.  The  argument  has  been  an  able 
one;  but,  notwithstanding  what  has  fallen  from  him,  we  do  not 
think  it  necessary  to  hear  Mr.  Kelly  in  reply.  I  propose  to  put  the 
following  question  to  the  Judges :  '*  A.,  a  British-born  subject,  bom 
in  England,  resided  in  a  British  Colony.  He  made  his  will,  and 
died  domiciled  there.  At  the  time  of  his  death  he  had  debts  owing 
to  him  in  England.  His  executors  in  England  collected  these  debts, 
and  out  of  the  money  so  collected  paid  legacies  to  certain  legatees 
in  England.  The  question  is,  are  such  legacies  liable  to  the  payment 
of  legacy  duty  ?  " 

Lord  Chief  Justice  Tindal,  in  the  name  of  his  brethren, 
requested  time  to  consider  the  question. 

The  request  was  acceded  to,  and  the  House  was  adjourned  during 
pleasure.    In  about  an  hour  the  House  was  resumed. 

Lord  Chief  Justice  Tindal  then  delivered  the  unanimous  opinion 
of  the  Judges.  Having  read  the  question  put  to  the  Judges 
he  said : 

In  answer  to  this  question  I  have  the  honour  to  inform  your 
Lordships  that  it  is  the  opinion  of  all  the  Judges  who  have  heard 
the  case  argued,  that  such  legacies  are  not  liable  to  the  payment  of 
legacy  duty. 

It  is  admitted  in  all  the  decided  cases,  that  the  very  general 
words  of  the  statute,  "every  legacy  given  by  any  will  or  testa- 
mentary instrument  of  any  person,"  must  of  necessity  receive  some 
limitation  in  their  application,  for  they  cannot  in  reason  extend  to 
every  i^erson,  everywhere,  whether  subjects  of   this  kingdom  or 
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foreigners,  and  ivhether  at  the  time  of  their  death  domiciled  within 
the  reahn  or  abroad.  And  as  yoar  Lordships'  question  applies 
only  to  legacies  oat  of  personal  estate,  strictly  and  properly  so 
called,  we  think  such  necessary  limitation  is,  that  the  statute  does 
not  extend  to  the  will  of  any  person  who  at  the  time  of  his 
death  was  domiciled  oat  of  Great  Britain,  whether  the  assets  are 
locally  situate  within  England  or  *not.  For  we  cannot  consider 
that  any  distinction  can  be  properly  made  between  debts  due  to 
the  testator  from  persons  resident  in  the  country  in  which  the 
testator  is  domiciled  at  the  time  of  his  death,  and  debts  due  to  him 
from  debtors  resident  in  another  and  different  country ;  but  that 
all  such  debts  do  equally  form  part  of  the  personal  property  of  the 
testator  or  intestate,  and  must  all  follow  the  same  rule,  namely,  the 
law  of  the  domicile  of  the  testator  or  intestate. 

And  such  principle  we  think  may  be  extracted  from  all  the  later 
decided  cases,  though  sometimes  attempts  have  been  made,  perhaps 
ineffectually,  to  reconcile  with  them  the  earlier  decisions.  There 
is  no  distinction  whatever  between  the  case  proposed  to  us  and 
that  decided  in  the  House  of  Lords,  The  Attorney-General  v. 
Forbes  (i),  except  the  circumstance  that  in  the  present  question  the 
personal  property  is  assumed  to  be,  for  the  purpose  of  the  probate, 
locally  situated  in  England,  at  the  time  of  the  testator's  death. 
But  that  circumstance  was  held  to  be  immaterial  in  the  case  In 
re  Ewin  (2),  where  it  was  decided  that  a  British  subject  dying 
domiciled  in  England,  legacy  duty  was  payable  on  his  property  in 
the  funds  of  Bussia,  France,  Austria,  and  America. 

And  again  in  the  case  of  Arnold  v.  Arnold  (a),  where  the  testator, 
a  natural-bom  Englishman,  but  domiciled  in  India,  died  there,  it 
was  held  by  Lord  Chancellor  Cottbnham,  that  the  legacy  duty  was 
not  payable  upon  the  legacies  under  his  will,  his  Lordship  adding : 
"  It  is  fortunate  that  this  question  which  has  been  so  long  afloat  is 
now  finally  settled  by  an  authoritative  decision  of  the  House  of 
Lords." 

And  as  to  the  arguments  at  your  Lordships'  Bar  on  the  part  of 
the  Crown,  that  the  proper  distinction  was,  whether  the  estate  was 
administered  by  a  person  in  a  representative  ^character  in  this 
country,  and  that  in  case  of  such  administering,  the  legacy  duty 
was  payable,  we  think  it  is  a  sufficient  answer  thereto  that  the 
liability  to  legacy  duty  does  not  depend  on  the  act  of  the  executor 
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in  proving  the  will  in  this  country,  or  apon  his  administering  here ; 
the  question,  as  it  appears  to  us,  not  being  whether  there  be 
administration  in  England  or  not,  but  whether  the  will  and  legacy 
are  a  will  and  legacy  within  the  meaning  of  the  statute  imposing 
the  duty. 

For  these  reasons  we  think  the  legacies  described  in  your  Lord- 
ships' question  are  not  liable  to  the  payment  of  legacy  duty. 

The  Lord  Ghangbllor  (i) : 

My  Lords,  in  consequence  of  something  that  was  thrown  oat  at 
your  Lordships'  Bar,  I  think  it  proper  to  state  that  it  was  not  from 
any  serious  doubt  or  difficulty  which  we  considered  to  be  inherent 
in  this  question  in  the  former  argument,  that  we  thought  it  right 
to  ask  the  opinion  of  the  Judges,  but  it  was  on  account  of  its 
extensive  nature ;  and,  because  though  the  question  applied  only 
to  Scotland  in  the  form  in  which  it  was  presented  to  your  Lord- 
ships' House,  it  did  in  reality  and  in  substance  apply  to  the  whole 
Empire — not  only  to  Great  Britain,  but  in  substance  to  Ireland, 
and  to  all  the  British  possessions.  We  thought  it  right,  therefore, 
in  consequence  of  the  extensive  nature  and  operation  of  the 
question,  that  the  case  should  be  argued  a  second  time ;  and  we 
also  thought,  from  the  nature  of  the  question,  that  it  was  proper 
to  require  the  attendance  of  her  Majesty's  Judges  upon  the 
occasion,  because  we  thought  that  the  judgment  of  your  Lordships' 
House  being  in  concurrence  with  the  opinion  of  the  learned  Judges, 
would  possess  that  weight  with  your  Lordships,  and  with  the 
country,  which  upon  all  occasions  it  is  desirable  it  should  receive. 

My  Lords,  it  appeared  to  me  in  the  course  of  the  argument 
*that  the  question  turned,  as  it  must  necessarily  turn,  upon  the 
meaning  of  the  statute.  In  the  very  first  section  of  the  statute 
the  operation  of  it  is  limited  to  Great  Britain.  It  does  not  extend 
to  Ireland.  It  does  not  extend  to  the  Colonies.  And,  therefore, 
notwithstanding  the  general  terms  contained  in  the  schedule, 
those  terms  must  be  read  in  connection  with  the  first  section  of 
the  Act,  and  it  is  clear,  therefore,  that  they  must  receive  that 
limited  construction  and  interpretation,  which  is  alone  consistent 
with  the  first  section  of  the  Act.  Accordingly,  my  Lords,  it  has 
been  determined  in  the  case  that  was  cited  at  the  Bar,  In  re 
Bruce  (2),  that  it  does  not  apply,  notwithstanding  the  extensive 
terms  in  which  it  is  framed,  to  the  case  of  a  foreigner  residing 
(1)  Lord  LYNnHTJEST.  (2)  2  Cr.  &  J.  436. 
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abroad,  and  a  will  made  abroad,  although  the  property  may  be  in 
England,  although  the  executors  may  be  in  England,  although  the 
legatees  may  be  in  England,  and  although  the  property  may  be 
administered  in  England.  That  was  decided  expressly  in  the  case 
In  re  Bruce,  which  decision,  so  far  as  I  am  aware,  has  never  been 
disputed,  but  in  which  the  Crown  seems  to  have  acquiesced. 

Also,  my  Lords,  it  has  been  decided  in  the  case  of  British 
subjects  domiciled  in  India,  and  having  large  possessions  of 
personal  property,  which  come  to  be  disposed  of  in  England,  that 
the  legacy  duty  imposed  by  the  Act  of  Parliament  does  not  apply 
to  cases  of  that  description,  although  the  property  may  have  been 
transmitted  to  this  country  by  executors  in  India  to  executors  in 
this  country,  for  the  purpose  of  being  paid  to  legatees  here.  Those 
are  the  limitations  which  have  been  put  upon  the  Act  by  judicial 
decisions. 

Bat  then  this  distinction  has  been  attempted  to  be  drawn,  and  it 
is  upon  this  distinction  that  the  whole  question  here  turns.  It  is 
said  that  in  this  case  a  part  of  the  property  *was  in  England  at 
the  time  of  the  death  of  the  testator,  a  circumstance  that  did  not 
exist  in  the  case  of  The  Attorney -Qeneral  v.  Forbes,  and  which  did 
not  exist  in  the  case  of  Arnold  v.  Arnold;  and  it  is  supposed  that 
some  distinction  is  to  be  drawn  with  respect  to  the  construction  of 
the  Act  of  Parliament  arising  out  of  that  circumstance.  I  appre- 
hend that  that  is  an  entire  mistake,  that  personal  property  in 
England  follows  the  law  of  the  domicile,  and  that  it  is  precisely 
the  same  as  if  the  personal  property  had  been  in  India  at  the  time 
of  testator's  death.  That  is  a  rule  of  law  that  has  always  been 
considered  as  applicable  to  this  subject ;  and  accordingly  the  case 
which  has  been  referred  to  by  the  learned  Chief  Justioe,  the  case 
of  In  re  Ewin  (i),  was  a  case  of  this  description.  An  Englishman 
made  his  will  in  England:  he  had  foreign  stock  in  Bussia,  in 
America,  in  France,  and  in  Austria.  The  question  was  whether 
the  legacy  duty  attached  to  that  foreign  stock,  which  was  given  as 
part  of  the  residue,  the  estate  being  administered  in  England  ; 
and  it  was  contended,  I  believe,  in  the  course  of  the  argument  by 
my  noble  and  learned  friend  who  argued  the  case,  in  the  first 
place,  that  it  was  real  property,  but,  finding  that  that  distinction 
could  not  be  maintained,  the  next  question  was  whether  it  came 
within  the  operation  of  the  Act,  and  although  the  property  was  all 
abroad,  it  was  decided  to  be  within  the  operation  of  the  Act  as 
(1)  1  Cr.  &  J.  151. 
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personal  property,  on  this  ground,  and  this  ground  only,  that  as  it 
was  personal  property,  it  must,  in  point  of  law,  be  considered  as 
following  the  domicile  of  the  testator,  which  domicile  was  England. 

Now,  my  Lords,  if  you  apply  that  principle,  which  has  never 
been  quarrelled  with,  which  is  a  known  principle  of  our  law,  to  the 
present  case,  it  decides  the  whole  point  in  controversy.  The 
property,  personal  property,  being  in  this  country  at  the  time  of 
the  death,  you  must  take  the  ^principle  laid  down  in  the  case  of 
In  re  Ewin  (i),  and  it  must  be  considered  as  property  within  the 
domicile  of  the  testator,  which  domicile  was  Demerara.  It  is 
admitted  that  if  it'was  property  within  the  domicile  of  the  testator 
in  Demerara,  it  cannot  be  subject  to  legacy  duty.  Now,  my  Lords, 
that  is  the  principle  upon  which  this  case  is  to  be  decided.  The  only 
distinction  is  that  to  which  I  have  referred,  and  which  distinction 
is  decided  by  the  case  In  re  Ewin  to  be  immaterial. 

Now,  my  Lords,  such  being  the  case  and  the  principle  upon 
which,  I  think,  this  question  should  be'  decided,  I  was  desirous  of 
knowing  what  were  the  grounds  of  the  judgment  of  the  Court 
below.  I  find  that  the  judgment  was  delivered  by  two,  or,  rather, 
that  the  case  was  heard  by  two  very  learned  Judges,  Lord  Gillibs 
and  Lord  Fullebton.  The  judgment  was  delivered  by  the  late 
Lord  Gillies.  I  was  anxious,  therefore,  from  the  respect  which  I 
entertain  for  those  very  learned  persons,  to  know  what  were  the 
grounds  upon  which  their  judgment  was  rested. 

The  first  case  to  which  they  referred,  for  it  was  principally 
decided  upon  authority,  was  a  case  decided  before  Sir  Samuel 
Shepherd,  Chief  Baron  of  Scotland.  That  case  in  the  judgment 
was  very  shortly  stated,  and  I  am  very  happy  that  the  Solicitor- 
General  gave  us  the  particulars  of  that  case,  for  it  appears  that  the 
legacy  was  charged  upon  real  estate,  and,  therefore,  it  would  not 
come  within  the  principle  which  I  have  stated ;  and  there  might, 
therefore,  have  been  a  sufficient  ground  for  the  decision  in  that  case. 
It  is  sufficient  to  say,  that  it  does  not  apply  to  the  case  which  is 
now  before  your  Lordships'  House. 

Then  the  next  case  which  was  referred  to  was  the  case  of  Th^ 
Attorney-General  v.  Dunn  (2) ;  but,  my  Lords,  that  could  hardly  be 
cited  as  an  authority.  It  is  true  the  point  was  argued ;  but  it  was 
not  necessary  for  the  decision  of  *the  case ;  and  no  decision,  in 
fact,  was  given  upon  the  point.  The  Lobd  Chief  Babon  pointedly 
reserved  his  opinion,  and  said,  that  he  should  not  express  what  his 

(1)  1  Or.  &  J.  151.  (2)  6  M.  &  W.  511. 
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opinion  was ;  also  the  learned  Judge  near  me,  Mr.  Baron  Parks, 
expressed  the  same  thmg.  It  is  true,  that  one  of  the  learned 
Judges  said  that,  at  that  moment,  according  to  the  impression  upon 
his  mind,  he  rather  thought  the  duty  would  be  chargeable;  he 
expressed  himself  in  those  terms  according  to  his  immediate 
impression ;  but  no  decision  was  given  upon  the  point,  it  was  a 
mere  obiter  dictum — and  surely  such  a  dictum  as  that  ought  not  to 
be  cited  as  the  foundation  of  a  judgment  of  this  description. 
Looking  at  the  authorities,  therefore,  they  appear  to  me  not 
properly  to  support  the  judgment  of  the  Court  below. 

The  third  authority  was  that  of  Lord  Gottenham.     Now,  Lord 

CoTTSNHAM  in  the  case  of  Arnold  v.  Arnold  (i),  expressly  states  in 

terms,  that  the  two  cases.  The  Attorney -General  v.  CockereU  (2),  and 

The  Attorney 'General  v.  Beatson  (a),  he  considered  to  have  been 

overruled.     He  states  that  in  precise  terms.    A  particular  passage 

is  selected  from  the  judgment  of  Lord  Gottenham  to  support  the 

opinion  of  the  learned  Judges  in  the  Court  below,  but  I  am  quite 

sure  when  that  passage  is  read   in  connection   with  the  whole 

judgment  of  that  very  learned  person,  every  person  reading  it  with 

attention  must  be  satisfied  that  the  inference  drawn  from  that 

particular  passage  that  was  cited  is  not  consistent  with  the  whole 

tenor  of  the  judgment.    It  appears  to  me,  therefore,  that  none  of 

the  authorities  cited  by  the  Court  below  sustained  the  judgment ; 

and  I  am  of  opinion,  therefore,  independently  of  the  great  respect 

which  I  entertain  for  the  judgment  of  the  learned  Judges  who  have 

assisted  us  upon  this  occasion,  that  upon  the  true  construction  of 

the  Act  of  Parliament,  and  applying  *the  known  principles  of  the 

law  to  that  construction,  the  legacy  duty  is  not  in  a  case  of  this 

description  chargeable.    I  shall,  therefore,  move  that  the  judgment 

in  this  case  be  reversed. 
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Lord  Brougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in 
the  view  which  he  takes  of  the  construction  of  this  statute,  and  of 
the  authorities,  and  of  the  argument,  so  far  as  it  is  there  endea- 
voured to  distinguish  this  case  from  that  of  The  Attorney-General 
V.  Fofbei,  which  must  be  taken  with  In  re  Ewin,  a  case  that  also 
arose  in  the  Exchequer,  and  when  the  two  cases  are  thus  considered, 
Qo  doubt  can  be  felt  upon  the  matter.     I  so  entirely  agree  upon  all 

(1)  2  My.  A  Cr.  256.  (3)  21  E.  E.  770  (7  Price,  560). 

(2)  15  B.  E.  707  (1  Price,  165). 
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those  three  heads  with  my  noble  and  learned  friend,  that  I  do  not 
think  it  necessary  for  me  to  do  more  than  generally  to  express  my 
concurrence.     I  wish,  however,  also  to  add  that  my  recollection 
coincides  perfectly  with  his  as  to  the  reasons  for  troubling  the 
learned  Judges  to  attend  in  this  case.     It  was  not  only  that  it  was 
a  case  from  the  Scotch  Exchequer,  but  it  was  a  case  which  must 
impose  a  construction  upon  the  General  Legacy  Act,  applicable  to 
England  and  to  all  the  British  Colonies,  and  to  foreign  countries ; 
and,  therefore,  we  considered  that  it  was  highly  expedient  to  have 
a  general  consideration  of  the  case,  and  the  assistance  of  the  learned 
Judges.     But  we  also  felt  this,  which  I  am  sure  the  recollection  of 
my  noble  and  learned  friend  will  bear  me  out  in  adding,  and  which 
the  recollection  of  my  noble  and  learned  friend  near  me,  who  was 
also  present  at  the  former  argument  (Lord  Campbell),  has  entirely 
confirmed,  namely,  that  we  considered  this  to  be  a  case  in  which 
there  was  a  conflict  of  decisions,  a  conflict  of  authorities,  which 
made  it  highly  expedient  that  it  should  be  settled  after  the  fullest 
and  most  mature  deliberation,  with  the  valuable  assistance  of  the 
learned  Judges ;  for  there  was  *the  authority  of  Jackson  v.  Forbes, 
in  the  Exchequer,  and   afterwards   before   me  in  Chancery,  and 
ultimately  before  your  Lordships  in  this  House,  by  appeal  on  a 
writ  of  error;    there  was  that  authority  on  the   one  hand,   with 
the  decision  of  the  Exchequer  not  appealed  against.  In  the  Matter 
ofEwin  on  the  other,  and  the  authority  of  those  decisions  appeared 
to  be  marked  by  some  discrepancy  at  least,  more  apparent  perhaps 
than  real,  with  the  two  former  cases  of  The  Attorney-General  v. 
CockereU  and  The  Attorney-General  v.  Beatson.     It  became,  there- 
fore, highly  expedient  that  we  should  maturely  weigh  the  whole 
matter,  before  we  held  that  that  decision  of  the  House  of  Lords  in 
The  Attorney-General  v.  Forbes  had  completely  overruled  those  other 
cases,  the  rather  because  certainly  words  were  used  in  disposing 
of  The  Attorney-General  v.  Forbes  which  seemed  to  intimate  the 
possibility  of  those  former  cases  standing  together  with  the  latter 
case.    Upon  full  consideration,  however,  I  am  clearly  of  opinion 
with  Lord  Cottbnham,  who  expressed  that  opinion  very  strongly  in 
the  case  of  Arnold  v.  Arnold,  that  those  two  cases  of  The  Attorney- 
General  V.  CockereU,  and  The  Attorney -General  v.  Beatson,  cannot 
stand  with  the  case  of  The  Attorney-General  v.  Forbes.     Then,  my 
Lords,  that  last  case  must  be  considered  not  merely  by  itself,  as 
regards  its  bearing  upon  the  facts  of  the  present  case,  but  it  must 
be  taken  into  consideration  coupled  with  the  case  of  In  re  Ewin, 


TOL.  Lxix-]     1845.     H.  L.     12  CL.  <k  PIN.  26—26. 


15 


becaase  otherwise  ground  might  be  supposed  to  exist  for  distin- 
guishing the  two  cases,  inasmuch  as  it  might  be,  and  has  been 
contended,  and  ably  contended  at  the  Bar,  that  the  one  case  does 
not  apply  to  the  other,  because  part  of  the  funds  were  in  the  present 
case  locally  situated  in  this  country.  But  then  take  the  case  of 
Ewin,  ♦and  your  Lordships  must  perceive  at  once,  as  my  noble  and 
learned  friend  has  done,  and  as  the  learned  Judges  have  done,  that 
those  two  cases  together  in  fact  exhaust  the  present  case,  because 
what  was  wanting  in  The  Attomey-Qeneral  v.  Forbes,  is  supplied 
by  the  decision  In  the  Matter  of  Eivin  ;  I  will  not  say,  supplied  in 
tenns :  but  in  what  comes  to  the  same  thing,  in  the  argument  upon 
the  construction  of  the  statute,  and  in  the  legal  application  of  the 
principle,  the  converse  was  decided.  Here  it  is  a  case  of  money  or 
property  brought  over  here  and  administered  here,  the  domicile  of 
the  testator  or  intestate  being  abroad  out  of  the  jurisdiction.  There, 
In  the  Matter  of  Ewin,  it  was  the  converse,  administration  being  by 
a  person  domiciled  here,  and  a  testator  or  intestate  domiciled  here, 
and  the  funds  locally  situate  abroad  ;  it  is  perfectly  clear  that  no 
difference  can  be  made  in  consequence  of  that,  because  the  principle, 
nuMia  sequntur  personam,  as  regards  their  distribution  and  their 
coming  or  not  within  the  scope  of  this  Bevenue  Act,  must  be  taken 
to  apply  to  cases  precisely  similar  ;  and  the  rule  of  law,  indeed,  is 
quite  general  that  in  such  cases  the  domicile  governs  the  personal 
property,  not  the  real;  but  the  personal  property  is  in  contem- 
plation of  the  law,  whatever  may  be  the  fact,  supposed  to  be  within 
the  domicile  of  the  testator  or  intestate. 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  has  taken  of  the  grounds  of  the  decision  of  the  Coubt 
below;  whether  that  decision  was  before  or  subsequent  to  the 
decision  in  the  case  of  The  Attorney-General  v.  Forbes  and  The 
Matter  of  Ewin  I  am  not  informed. 

The  Lobd  Chancbllob: 

It  was  subsequent. 

Lord  Bbouoham: 

Then  their  Lordships  ought  clearly  to  have  taken  it  into  account, 
and  more  especially  if  they  had  the  additional  light  which  is  thrown 
upon  the  subject  by  the  case  of  Arnold  v.  Arnold. 

Thb  Lobd  Ghakcbllob  : 
They  cite  ArmM  v.  Arnold. 


Thomron 
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Lord  Brougham: 

That  makes  it  still  more  clear  that  the  foundation  of  their 
decision  was  unsound.  It  is  to  be  taken  into  account  that  Lord 
GoTTENHAM  does  not  give  his  opinion  in  Arnold  v.  Arnold  merely 
upon  the  authority  of  The  Attomey-Oeneral  v.  Forbes,  because  he 
expressly  says,  and  very  candidly  and  fairly  says,  doing  jastice 
to  the  grounds  of  the  decision  of  your  Lordships  in  this  House, 
that,  independently  of  authorities,  he  is  of  the  same  opinion, 
and  should  have  come  to  the  same  opinion  as  we  did  in  that 
case,  notwithstanding  the  conflict  that  appears  to  exist  between 
other  cases.  We  have,  therefore,  the  clearest  reasons  for  saying  that 
if  my  noble  and  learned  friend  had  not  been  unfortunately  absent 
to-day,  he  would  have  concurred  entirely  in  this  view  of  the  case. 

Upon  the  whole,  therefore,  I  entirely  concur  in  the  opinion  of  my 
noble  and  learned  friend,  and  acknowledge  fully,  and  with  thanks, 
the  assistance  which  we  have  derived  from  the  learned  Judges 
(giving  the  reasons  which  I  have  given  for  our  wishing  to  have 
their  attendance  rather  than  from  any  great  doubt  or  difficulty 
which  we  felt  the  case  to  be  encumbered  by) ;  and,  therefore,  my 
Lords,  I  second  my  noble  and  learned  friend's  motion,  that  judgment 
be  given  for  the  plaintiff  in  error. 

Lord  Campbell: 

My  Lords,  I  confess  that  in  this  case  I  did  once  entertain  very 
considerable  doubts;  and  I  was  exceedingly  anxious  that  your 
Lordships  should  have  the  assistance  of  the  Queen*s  Judges  in  a 
case  that  admitted,  as  it  seemed  to  me,  of  great  doubt,  and  where 
the  decisions  were  directly  at  variance  with  each  other.  Having 
heard  the  opinion  of  the  learned  Judges,  it  gives  me  extreme 
satisfaction  to  say  that  I  entirely  concur  in  it,  and  that  the  doubts 
which  I  before  entertained  are  now  entirely  removed.  Having 
heard  the  opinion  of  the  learned  Judges,  I  defer  to  it  with  the 
greatest  possible  respect,  as  I  certainly  should  have  done  under  any 
circumstances,  ^though,  if  it  had  not  satisfied  my  mind,  of  course  I 
should  have  found  it  my  duty  to  act  upon  the  result  of  my  own 
judgment ;  but  with  the  assistance  of  the  learned  Judges,  under 
the  present  circumstances,  I  am  relieved  from  anything  of  that 
sort,  because  I  agree  with  them  in  the  result  to  which  they  have 
arrived,  and  in  the  reasons  which  they  have  assigned  for  the 
opinion  which  they  have  given  to  your  Lordships. 

At  the  same  time,  my  Lords,  I  believe  that  if  the  Chancellor  of  the 
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Exchequer,  who  introdaced  this  Bill  into  Parliament,  had  been 
asked  his  opinion,  he  would  have  been  a  good  deal  surprised  to  hear 
that  he  was  not  to  have  his  legacy  duty  on  such  a  fund  as  this,  where 
the  testator  was  a  British- born  subject,  and  had  been  domiciled  in 
Great  Britain,  and  had  merely  acquired  a  foreign  domicile,  and  had 
left  property  that  actually  was  in  England  or  in  Scotland  at  the 
time  of  his  decease.  The  truth  is,  my  Lords,  that  the  doctrine  of 
domicile  has  sprung  up  in  this  country  very  recently,  and  that 
neither  the  Legislature  nor  the  Judges,  until  within  a  few  years 
thought  much  of  it ;  but  it  is  a  very  convenient  doctrine,  it  is  now 
well  anderstood,  and  I  think  that  it  solves  the  difficulty  with  which 
this  case  was  surrounded.  The  doctrine  of  domicile  was  certainly 
not  at  all  regarded  in  the  case  of  The  Attomey-Oeneral  v.  CockereU, 
nor  in  that  of  The  Attorney-Oeneral  v.  BeaUon.  If  it  had  been  the 
criterion  at  that  time,  there  would  have  been  no  difficulty  at  all  in 
determining  this  question ;  but  now,  my  Lords,  when  we  do  under- 
stand thisdoctrine  better  than  it  was  understood  formerly,  I  think  that 
it  gives  a  clue  which  will  help  us  to  a  right  solution  of  this  question. 
It  is  impossible  that  the  words  of  the  statute  can  be  received 
wiUiout  any  limitation;  foreigners  must  be  excluded.  Then  the 
question  is  what  limitation  is  to  be  put  upon  them  ?  and,  I  think, 
the  just  limitation  is,  the  property  of  persons  who  die  domiciled  in 
Great  Britain.  On  such  property  alone,  I  think,  can  it  be  supposed 
that  the  ^Legislature  intended  to  impose  this  tax.  If  a  testator 
has  died  out  of  Great  Britain  with  a  domicile  abroad,  although  he 
may  have  personal  property  that  is  in  Great  Britain  at  the  time 
of  his  death,  in  contemplation  of  law  that  property  is  supposed  to 
be  situate  where  he  was  domiciled,  and,  therefore,  does  not  come 
within  the  Act :  this  seems  to  be  the  most  reasonable  construction 
to  be  put  upon  the  Act  of  Parliament ;  it  is  the  most  convenient, 
any  other  construction  would  lead  to  very  great  difficulties,  and,  I 
think,  the  rule  which  is  laid  down  by  the  learned  Judges  may  now 
be  safely  acted  upon,  and  will  prevent  difficulties  and  doubts  arising 
hereafter.  But  I  think  that  this  caution  should  be  introduced,  that 
this  applies  only  to  legacy  duty,  not  to  probate  duty.  With  respect 
to  the  probate  duty,  if  it  is  necessary  to  take  out  probate,  the 
property  being  in  Great  Britain,  for  the  purpose  of  administering 
that  property,  the  property  would  still  be  considered  as  situate  in 
Great  Britain,  and  the  probate  duty  would  attach.  All  the  cases 
respecting  probate  duty  are  considered  untouched;  but,  with  respect 
to  the  legacy  duty,  those  two  cases.  The  Attorney-General  v.  Cockerell 
a.a. — voii.  IjXix.  2 
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and  The  Attomey-Oeneral  v.  Beatson^  must  be  considered  as  com- 
pletely overturned,  and  domicile  with  respect  to  legacy  duty  is 
hereafter  to  be  the  rule. 

The  Lobd  Ghancbllor: 

There  is  no  question  in  the  case  as  regards  the  probate  duty,  it 
cannot  be  supposed  for  a  moment  that  this  affects  the  probate  duty. 
Your  Lordships  will  allow  me,  in  your  name,  to  tender  our  best 
thanks  to  the  learned  Judges  for  their  attendance  to  this  case. 

Judgment  of  the  Court  beloiv  reversed. 
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HAMMEESLEY  v.  DE  BIEL(l). 

(12  Clark  &  Finnelly,  46—90;  affg.  3  Beav.  469.) 

A  proposal  or  representation  of  intention  made  by  one  person  for  the 
purpose  of  influencing  the  conduct  of  another,  and  acted  on  by  him,  will 
in  general  impose  a  contractual  obligation  binding  upon  the  person  who 
made  the  representation. 

Proposals  of  marriage  written  by  the  lady's  brothers,  acting  by  her 
father's  authority,  stated  that  "  Mr.  J.  P.  T.  (the  father)  also  intends  to 
leave  a  further  sum  of  10,000/.  in  his  will  to  Miss  T.,  to  be  settled  on  her 
and  her  children,  the  disposition  of  which,  supposing  she  has  no  children, 
will  be  prescribed  by  the  will  of  her  father.  These  are  the  bases  of  the 
arrangement,  subject,  of  course,  to  revision ;  but  they  will  be  sufficient  for 
Baron  B.  to  act  upon.**  Baron  B.,  upon  receiving  the  proposals,  provided 
a  jointure  as  required  by  them  for  his  intended  wife,  and  then  married  her. 
In  the  settlement,  afterwards  executed,  there  was  no  mention  of  this  sum 
of  10,000/. ;  and  it  was  not  left  by  J.  P.  T.  in  his  will : 

Held,  that  his  estate  was  liable  to  the 'payment  of  the  10,000/.,  with 
interest  from  the  end  of  one  year  after  his  deatii. 

Semble,  that  a  letter  written  and  signed  by  the  father,  after  the  marriage, 
admitting  the  terms  of -the  written  proposals,  which  were  not  signed,  was  a 
recognition  of  them  as  his  agreement,  and  sufficiently  signed  by  him  within 
the  Statute  of  Frauds. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls, 

and  from  an  order  of  the  Lobd  Ghancbllor  affirming  it.     The 

respondent  is  the  son  and  only  issue  of  the  marriage  ''^of  Baron 

William  Julius  Augustus  Henry  de  Biel,  of  Zierow,  in  the  Grand 

Duchy  of  Mecklenburgh  Schwerin,  and  of  Sophia,  late  Baroness  de 

Biel,  who  was  one  of  the  daughters  of  John  Poulett  Thomson,  late 

of  Waverley  Abbey,  in  the  county  of  Surrey,  Esquire,  deceased. 

The  appellant  is  the  only  surviving  executor  of  Mr.  Thomson's 

will ;  and  the  object  of  the  suit  was  to  obtain  payment  out  of  his 

(1)  Maunsdl  v.  Hedges  White  (1854)  D.  293,  7  a  B.  Div.  174,  8  App.  Ca. 
4  H.  L.C.  1039;  Aldernmy.  Maddiaon,  467,  50  L.  J.  a  B.  466;  Re  Fichu 
Maddiem  v.  Alderswi  (1880—3)  6  Ex.      [1900]  1  Ch.  331,  335,  69  L.  J.  Ch.  161. 
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assets  of  a  sam  of  10,0002.,  with  interest  from  the  time  of  his  death,     Hamm brs- 
to  which  the  respondent  claimed  to  be  entitled,  under  the  provisions  v. 

of  a  memorandum  of  agreement,  hereinafter  stated  to  have  been 
entered  into  between  his  father  and  Andrew  Henry  Poulett  Thomson, 
and  Charles  Ponlett  Thomson,  sons  of  the  said  J.  P.  Thomson,  on  his 
behalf,  previously  to  the  said  marriage.  The  questions  for  the  decision 
of  the  House  were,  whether  any  such  agreement  was  entered  into  ? 
and  if  it  was,  then  what  was  the  construction  to  be  put  upon  it  ? 

The  bill,  filed  in  18S9  against  the  appellant  and  the  said  A.  H. 
and  C.  Poulett  Thomson  (who  are  both  since  deceased),  stated  that 
Baron  William  Julius  Augustus  Henry  de  Biel,  the  respondent's 
father,  was,  in  the  year  1825,  and  ever  since  entitled  to  a  consider- 
able landed  estate  at  Zierow  aforesaid,  which,  in  the  event  of  his 
dying  without  leaving  issue,  was  entailed,  according  to  the  law  of 
Mecklenburgh  Schwerin,  on  his  brother  Baron  Gottlieb  de  Biel : 
that,  in  December,  1825,  a  marriage  was  in  contemplation  between 
the  said  Baron  de  Biel  and  Miss  Sophia  Poulett  Thomson,  the 
mother  of  the  respondent,  and  daughter  of  the  said  J.  P.  Thomson : 
that  he  on  several  previous  occasions  had  expressed  his  intention 
to  give  each  of  his  daughters  a  fortune  of  20,0002.,  and  in  particular 
by  a  letter  written  in  September,  1825,  in  the  course  of  a  treaty  of 
marriage  between  one  of  his  daughters  and  Baron  Henry  de 
Maltzahn,  which  marriage  took  place  :  that  in  consequence  of  such 
declaration  of  his  intentions  by  J.  P.  Thomson,  Baron  de  Biel,  at 
the  time  *when  he  sought  his  consent  to  his  marriage  with  the  [  *47  ] 
Baid  Sophia  P.  Thomson,  did  expect  that  her  fortune  would  be 
20,00M. :  that  after  J.  P.  Thomson  had  given  his  consent  to  the 
marriage,  some  conversation  took  place  between  him  and  Baron  de 
Biel  respecting  the  lady's  fortune,  and  the  settlements  to  be  made 
on  the  marriage,  when  J.  P.  Thomson  requested  the  Baron  to  call 
on  his  sons,  the  said  A.  H.  P.  Thomson  and  G.  P.  Thomson — who 
were  both,  at  that  time,  engaged  in  business  as  merchants  in 
London — and  added  that  he  would  forward  to  them  his  instructions 
on  the  subject :  that  he,  J.  P.  Thomson  did  accordingly  instruct 
his  said  sons,  and  authorised  them  to  act  for  him,  and  to  enter 
into  the  necessary  agreement  with  Baron  de  Biel  touching  the 
amount  of  his  daughter's  fortune,  and  the  terms  and  conditions  of 
the  settlement  to  be  made  on  the  occasion  of  the  marriage ;  and 
that  Baron  de  Biel  accordingly  met  them  on  the  22nd  of  December, 
1825,  at  the  house  of  G.  P«  Thomson,  when  they  produced  a  letter 
from  J.  P.  Thomson,  giving  them  full  power  to  act  for  him  in 
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HAMMKBa>    relation  to  the  said  matters :   that  at  this  meeting,  after  some 

r,  conversation  between  A.  H.  and  G.  Poolett  Thomson  on  the  one  side, 

Db  Bibl.     ^jj j  Baron  de  Biel  on  the  other,  they  came  to  an  agreement,  which 

was  reduced  into  writing,  part  by  A.  H.  P.  Thomson,  and  the  rest 

by  G.  P.  Thomson,  and  the  same  was  as  follows : 

**  The  arrangement  proposed,  in  case  of  the  marriage  of  Baron 
de  Biel  with  Miss  Sophia  Poolett  Thomson,  is  as  follows,  viz. : 

"Mr.  J.  P.  Thomson  proposes  to  pay  down  the  sum  of  10,OOOZ. 
sterl^  to  be  secured  in  the  British,  French,  or  other  funds  that  may 
be  agreed  upon,  in  the  names  of  trustees  to  be  chosen,  the  interest 
to  belong  to  Baron  Biel,  during  the  joint  lives  of  himself  and  Miss 
Thomson,  and  to  her  in  case  of  his  death  before  her  ;  the  principal 
to  be  secured  to  the  children  of  the  marriage,  or  in  case  of  there 
being  no  issue,  the  survivor  to  have  the  interest  for  life,  and  the 
capital  to  be  at  the  disposition  of  Baron  Biel. 

''  Baron  Biel  to  obtain  the  means  of  settling  500Z.  per  an.,  to  be 
[  'iS  ]       *payable  to  Miss  Thomson  for  life,  secured  on  his  estate  in  Meck- 
lenburgh,  after  his  death,  in  case  of  her  surviving  him. 

"Mr.  J.  P.  T.  proposes  for  the  present  to  allow  his  daughter 
200Z.  per  an.  for  her  private  use,  subject  to  a  possibility  of  a 
reduction  in  that  sum  in  case  political  or  other  circumstances 
should  diminish  his  income ;  and  also  intends  to  leave  a  further 
sum  of  10,0002.  in  his  will  to  Miss  Thomson,  to  be  settled  on  her 
and  her  children,  the  disposition  of  which,  supposing  she  has  no 
children,  will  be  prescribed  by  the  will  of  her  father. 

"  These  are  the  basis  of  the  arrangements  proposed,  subject  of 
course  to  revision,  but  they  will  be  sufficient  for  Baron  Biel  to 
act  upon. 

"  Baron  Biel  should  forward  as  early  as  possible  a  joint  arrange- 
ment for  himself  and  brother,  settling  5002.  per  an.  on  Miss  Thomson. 
It  is  a  question,  tho'  how  far  that  can  be  given  by  them  without  the 
consent  of  their  heirs,  who  in  case  of  the  death  of  both,  might    , 

vitiate  it.     This  point  should  be  decided.** 

I 
The  bill  then  stated,  that  A.  H.  and  G.  Poulett  Thomson  gave 
the  said  written  agreement  to  Baron  de  Biel,  who  accepted  the    ' 
same  as  binding,  both  on  himself  and  on  J.  P.  Thomson  :  that  the    , 
Baron  then  returned  to  Germany,  and  as  required  by  the  said    | 
agreement,  executed  an  instrument  in  the  German  language,  dated 
the  29th  of  January,  1826,  by  which  he  secured  out  of  his  said 
estates  to  his  said  intended  wife,  in  case  he  died  before  her,  leaving 
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children,  a  yearly  jointure  of  500Z. ;  and  about  the  same  time,  he 
prevailed  on  his  brother,  the  said  Baron  Gottlieb  de  Biel,  to  execute 
a  similar  instrument  for  securing  the  said  jointure  to  Miss  Thomson, 
in  case  the  Baron  de  Biel  died  before  her  without  leaving  any 
children,  in  which  case,  as  before  mentioned,  the  said  estates  would 
have  deyolved  on  the  Baron  Gottlieb  de  Biel :  that  these  two  instru- 
ments were  laid  before  an  advocate  at  Hamburgh,  selected  by  A.  H. 
and  G.  Poulett  Thomson,  and  they  were  settled  and  approved  by 
the  said  advocate  on  behalf  of  J.  Poulett  Thomson,  and  were  after- 
wards sent  over  to  this  country,  and  had  ever  since  been  in  the 
hands  of  A.  H.  and  C.  Poulett  Thomson  :  that  ^shortly  afterwards, 
and  before  any  formal  deed  of  settlement  was  executed,  the  Baron 
de  Bid  and  Miss  Thomson  were  married  in  Dresden,  where  Miss 
Thomson  was  staying  with  her  sister,  the  wife  of  Baron  de  Maltzahn : 
that  after  their  marriage  they  came  to  this  country,  and  in  conse- 
qaenoe  of  communications  between  the  Baron  and  A.  H.  and 
C.  Poulett  Thomson,  who  acted  in  the  matter  on  behalf  of  their 
father,  respecting  the  settlement  which  it  had  been  agreed  should 
be  made  on  the  occasion  of  the  said  marriage,  Messrs.  Dunn 
and  Wordsworth,  as  the  solicitors  of  the  Thomson  family,  were 
instructed  by  A.  H.  and  C.  Poulett  Thomson  to  prepare  an  indenture 
of  settlement. 

The  bill  then  stated  the  settlement  so  prepared,  dated  the  28rd 
of  June,  1826,  and  made  between  J.  P.  Thomson  of  the  first  part, 
A.  H.  P.  Thomson  and  Charles  Hammersley  (the  appellant)  of  the 
Becond  part,  and  the  Baron  de  Biel  and  Sophia  his  wife  of  the 
third  part,  whereby  J.  P.  Thomson  covenanted  that  he,  or  his  heirs, 
execators,  &c.,  within  twelve  months  after  his  death,  would  pay 
A.  H.  P.  Thomson  and  C.  Hammersley,  their  executors,  &c., 
10,0002.,  upon  the  trusts  therein  expressed,  with  interest  in  the 
mean  time.  (No  mention  was  made  of  the  further  sum  of  10,000{., 
which  the  memorandum  of  agreement  stated  that  Mr.  Thomson 
intended  to  leave  by  his  will  to  Miss  Thomson  and  her  children,  nor 
of  the  jointure  of  500Z.  secured  to  her  by  the  Baron,  as  before  stated.) 

The  bill  next  stated  that  the  said  indenture  of  settlement  was 
duly  executed  by  all  the  parties  thereto,  but  was  not  previously 
submitted  to  or  settled  by  any  person,  on  behalf  of  the  Baron  de 
Biel  and  his  wife :  that  the  Baron  having  noticed  that  no  mention 
was  made  therein  of  the  said  further  sum  of  10,0002.,  which 
J.  P.  Thomson  was  to  leave  by  his  will,  applied  to  A.  H.  P.  Thomson 
for  an  explanation  of  such  omission,  when  he  informed  the  Baron 
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Hammrrs-    that  it  would  not  be  proper  in  point  of  form,  to  ^include  the  same 
^^         in  the  indenture :  that  the  Baron  not  being  acquainted  with  the 

De  Bibl.  law  of  this  country,  nor  assisted  by  any  legal  adviser,  and  having 
^  ^  no  reason  to  doubt  that  the  said  written  agreement  would  in  all 
respects  be  faithfully  performed,  acquiesced  in  that  explanation, 
and  did  not  take  any  steps  to  obtain  any  further  security  for  such 
further  sum  of  10,000Z. :  that  at  the  time  of  executing  the  said 
indenture  of  settlement,  Baron  de  Biel  and  his  wife,  at  the  request 
of  J.  P.  Thomson,  executed  a  deed  of  release,  of  even  date  there- 
with, by  which  they  released  all  claims  on  account  of  the  share  of 
the  Baroness  as  one  of  the  children  of  J.  P.  Thomson,  in  a  sum  of 
15,000{.,  and  in  a  certain  bond  executed  by  J.  P.  Thomson  previous 
to  his  marriage. 

The  bill  stated  that  the  allowance  of  200Z.  a  year  mentioned  in 
the  written  agreement,  was  duly  paid  to  the  Baroness  de  Biel 
during  her  life ;  that  she  died  in  September,  1827,  and  that  her 
father  died  in  1888,  having  by  his  will  given  the  residue  of  his 
personal  estate  to  his  sons,  and  appointed  them  and  the  appellant 
his  executors  ;  but  that  he  did  not  thereby  leave  the  further  10,0OOL 
in  fulfilment  of  the  promise  contained  in  the  said  agreement,  nor 
make  any  provision  for  paying  the  same. 

The  bill  in  support  of  the  allegations  and  charges  contained  in  it, 
set  forth  a  correspondence,  [which  concluded  with  the  following  letter, 
written  to  the  Baron  de  Biel,  in  March,  1885,  by  J.  P.  Thomson :  ] 

[  54  ]  *'  Dear  Babon, — I  sit  down  to  answer  directly  the  letter  you  put 

into  my  hand,  that  you  may  receive  it  before  you  set  out.  I  have 
placed  the  whole  concern  in  the  hands  of  my  sons,  whom  it  regards, 
as  residuary  legatees,  more  than  it  does  me.  I  had  forgotten  all 
that  passed  at  the  time  of  your  marriage,  and  till  you  gave  me  this 
copy  (i)  I  had  not  understood  the  exact  expression  to  which  it  refers. 
I  had  only  a  vague  recollection  of  the  terms  in  which  the  second 
sum  of  10,0002.  was  mentioned.  The  impression  on  my  mind  was, 
that  I  had  left  it  open  to  revision  in  case  of  a  change  of  circum- 
stances.    That  having  taken  place,  the  only  question  is  now,  I 

[  *5n  ]  conceive,  what  the  expression  used  in  the  engagement  ^legally 
implies,  in  which  there  appears,  as  my  sons  tell  me,  a  considerable 
difference  between  the  lawyers  consulted.  It  is  extremely  painful 
to  me,  that  such  a  difference  should  exist,  but  I  wish  to  keep  myself 
quite  clear  of  the  decision.** 

(1)  A  copy  of  the  proposed  arrange-  sentation  made  to  the  Baron  de  Biel, 
ment  in  writing  containing  the  repre-      see  ante,  p.  40. — 0.  A.  S. 
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The  bill,  after  farther  allegations  and  charges,  prayed  that  it  Hahuebs- 
might  be  declared  that  J.  P.  Thomson  was,  after  the  death  of  the 
Baroness  de  Biel,  boond  to  leave  by  his  will  a  sam  of  10,OOOZ.  to, 
or  in  trust  for,  the  respondent,  in  addition  to  the  sum  of  10,000{. 
aecored  by  the  said  indenture  of  settlement ;  and  that  the  appellant 
and  his  co-executors  might  be  decreed  to  pay  the  said  sum,  with 
interest  from  the  death  of  J.  P.  Thomson,  out  of  his  assets,  to  some 
proper  person  or  persons,  as  trustee  or  trustees  for  the  respondent. 

C.  P.  Thomson  and  the  appellant  by  their  answer  to  the  bill, 
(A.  H.  P.  Thomson  having  died  before  answer,)  admitted  that  the 
memorandum  in  question  was  drawn  up  at  the  meeting,  as  in  the 
bill  mentioned ;  that  the  annuity  of  2002.,  therein  agreed  to  be  paid 
by  J.  P.  Thomson,  was  regularly  paid  by  him  during  the  life  of  his 
daughter ;  and  that  the  settlement  of  the  jointure  of  5001.  was 
prepared  and  executed  as  stated  in  the  bill.  They  also  admitted 
the  statements  in  the  bill  respecting  the  will  of  J.  P.  Thomson,  and 
admitted  assets  sufficient  to  satisfy  the  respondent's  demand,  but 
they  rested  their  defence  to  it  on  three  grounds :  first,  on  the  want 
of  authority  in  the  sons  to  enter  into  a  binding  agreement,  to  the 
extent  of  the  sum  in  question,  on  behalf  of  their  father  ;  2ndly,  on 
the  Statute  of  Frauds;  and  Srdly,  on  the  construction  of  the 
memorandum,  contending  that  it  did  not,  at  least  as  to  the  sum 
in  question,  amount  to  a  binding  agreement. 

«  «  «  «  « 

The  Baron  proved  the  letters  and  documents  stated  in  the  bill,        [  ^^  1 
and  also  in  his  cross-examination  admitted  that  he  received  a  letter 
written  to  him  by  G.  P.  Thomson,  dated  the  81st  of  January, 
1826(1).    *     *     * 

(1)  Thia  letter  was  in  French :  the  ever  this  does  not  signify,  for  this  is 
following  is  a  correct  translation  of  so  the  way  *ia  which  my  father  thinks  it  [  *tiO,  n.  ] 
much  of  it  as  is  material  here :  will  he  host  to  arrange  the  matter,  a 
"  I  haye  receiyed  a  letter,  my  dear  method  which  I  hope  will  put  an  end 
Baron,  from  yonr  brother,  in  which  he  to  every  possible  delay,  although  it  is 
directs  me  to  consent  to  do  what  is  perhaps  not  so  quick  as  the  betrothed 
Beceasary  to  secure  the  widow's  join-  parties  wish.  One  of  our  friends,  Mr. 
tore  of  Sophia,  and  informs  me  that  Dossier,  senator  of  Hamburgh,  will 
lie  has  sent  the  necessary  papers  to  take  upon  him  to  appoint  an  advocate, 
Dresden  to  wait  for  you  there :  my  who  will  arrange  with  yours  and  your 
father  has  since  received  a  letter  from  brothers  the  documents  which  are 
Sophia,  who  informs  him  of  your  necessary  to  secure  the  widow's  join- 
departure  for  Mecklenburg,  so  that  1  ture  to  Sophia.  For  this  purpose  my 
fear  you  have  crossed  these  doctunents  brother  has  written  to  him  to-day,  and 
on  the  road,  and  that  there  will  still  given  him  the  required  particulars. 
be  some  delay  occasioned  by  it ;  how-  As  soon  as  the  lawyers  shall    have 
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Hammebb-        The  cause   [intituled  De  Biel  v.  Thomson]  was  heard   by    the 
i;.  Mastbb  of  the  Bolls,  and  on  the  19th  of  February,  1840,   his 

Db  bibl.      Lordship  [delivered  judgment  as  reported  in   3  Beav.  p.  469,   in 
which,  after  stating  the  facts,  he  proceeded  as  follows :] 
1841.  The  plaintiff  now  claims  that  further  sum  of  10,(X)0Z.,  which  the 

[  3  Beav.      memorandum  expressed  it  to  be  the  intention  of  Mr.  John  Poalett 
*72  ]        Thomson  to  leave  by  his  will,  to  be  settled  on  the  plaintiff's  mother 
and  her  children  ;  and  he  insists  on  payment  out  of  the  assets  of 
Mr.  John  Poulett  Thomson. 
[  473  ]  The  defendants  deny  that  they  are  under  any  obligation  to  pay 

the  same ;  and  they  allege : 

First,  that  the  sons,  Mr.  Andrew  Henry  and  Mr.  Charles  Poulett 
Thomson,  had  no  authority  from  their  father  to  enter  into  any 
agreement,  binding  the  father  to  leave  the  sum  of  10,0002.  in  his 
will  to  be  settled  ;  and  consequently,  that  if  the  memorandum  and 
the  subsequent  events  amounted,  in  effect,  to  such  an  agreement,  it 
was  entered  into  without  authority,  and  was  not  binding  on  the 
father,  and  constitutes  no  obligation  to  be  satisfied  out  of  his  assets. 
Secondly,  that,  by  the  Statute  of  Frauds  (i),  an  agreement, 
entered  into  in  consideration  of  marriage,  is  not  binding,  unless 
the  same  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  lawfully  authorised ;  and  that  this  memorandum 
was  not  signed  by  Mr.  John  Poulett  Thomson  or  his  sons,  and 
therefore  was  not  binding. 

Thirdly,  that  even  if  it  shall  appear,  that  the  sons  had  the  father's 
authority,  and  that  the  agreement  is  not  made  invalid  by  the 
Statute  of  Frauds,  still,  upon  the  true  construction  of  it,  Mr.  John 
Poulett  Thomson  was  under  no  obligation  to  leave  the  sum  of 
10,000Z.  to  be  settled  ;  it  was  left  at  his  option  to  do  as  he  pleased. 
A  hope  of  bounty  to  that  extent  was  all  that  the  memorandum 

arranged  the   necessary  papers,   and  part  and  that  of    your    brother,    to 

that    they  are    signed,  or    shall  be  whom  I  write  by  this  same  post  to 

ready  for  it,  Mr.  Dossier  will  forward  inform  him  what  we  propose  to  do,  in 

them  to  us  here,  and  we  shall  send  order  that  tlie  two  advocates  may  have 

Sophia's    marriage    contract   (settle-  a  conference  as  soon  as  possible,  and 

ment)  to  Dresden  for  your  signature  in  the  meanwhile  I  shall  get  prepared 

and  hers,   for    this    document    must  on  our  side  Sophia's  contract,  securing 

positively  be  signed  by  both  of  you  her  fortune  to  you,  so  as  to  be  able  to 

before   the    ceremony,    without    this  forward  it  the  moment  I  receive  the 

it  is  void  according  to  our  laws.      I  other  documents,  &c." 
therefore  request  you  to  hasten  the  (1)  29  Car.  11.  c.  3,  s.  4. 

arrangement  of  this  contract  on  your 
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meant  to  hold  oat,  and  the  bounty  might  be  withheld  ;  and  after      De  Bibl 
the  death  of  the  daughter,  was  reasonably  and  justly  withheld.     Thomson. 
According  to  the  expression  of  the  defendant's  counsel,  Baron  de 
Biel  might  rely  on  bounty,  but  had  no  right  to  insist  on  obligation. 

Upon  a  due  consideration  of  the  facts  of  this  case,  as  they  appear  [  474  ] 
in  the  evidence  and  in  the  correspondence,  it  appears  to  me  to  be 
sufficiently  established,  that  Mr.  Andrew  Henry  and  Mr.  Charles 
Ponlett  Thomson  were  authorised,  by  their  father,  to  make  the 
proposals  expressed  in  the  memorandum  of  the  22nd  December, 
1825;  and,  on  the  part  of  Mr.  John  Poulett  Thomson,  to  offer 
those  proposals  to  the  acceptance  of  Baron  de  Biel,  and  enable  him 
to  convert  them  into  an  agreement  by  acceptance,  and  doing  what 
was  required  on  his  part;  and  considering  the  proposal  to  have  been, 
onder  the  circumstances  of  this  case,  ripened  into  an  agreement,  I 
am  of  opinion  that  Mr.  Andrew  Henry  and  Mr.  Charles  Poulett 
Thomson  had  the  authority  of  Mr.  John  Poulett  Thomson  to  enter 
into  that  agreement  on  his  behalf. 

Upon  the  question  whether  this  agreement  is  invalid,  by  reason 
of  the  same,  or  any  memorandum  or  note  thereof  not  being  signed 
by  Mr.  John  Poulett  Thomson,  or  any  person  thereunto  lawfully 
authorised,  according  to  the  provisions  of  the  Statute  of  Frauds,  it 
is  to  be  considered  in  what  situation  the  parties  were  and  what 
they  did. 

The  two  sons  of  Mr.  John  Poulett  Thomson  were,  as  I  think, 
authorised  to  enter  into  an  agreement  with  Baron  de  Biel;  pursuant 
to  the  authority  which  they  had,  they  made  certain  proposals  in 
their  faither's  name  in  writing.  In  those  proposals  they  twice  write 
and  use  their  father's  name,  in  a  maimer  to  show,  with  sufficient 
certainty,  the  whole  of  that  which  was  proposed  on  his  part ;  the 
proposals,  on  his  part,  were  accompanied  by  a  requisition  of  some- 
thing to  be  done  on  the  part  of  Baron  de  Biel ;  and  Baron  de  Biel, 
on  receiving  the  proposals,  accepted  them  and  proceeded  to  perform 
*what  was  required  of  him ;  and  this  being  performed  the  marriage  [  *476  ] 
was  solemnised. 

After  the  marriage,  and  after  the  death  of  the  wife,  Mr.  Andrew 
Henry  Thomson,  representing  himself  to  act  with  the  authority  of 
his  father,  acknowledged  the  memorandum,  though  a  question  had 
arisen  upon  the  effect  of  it.  And  Mr.  John  Poulett  Thomson 
himself,  by  his  letter,  of  the  80th  April,  1880,  recognises  the  agree- 
ment, of  which  a  copy  had  been  put  into  his  hands  by  Baron  de 
BieL    In  this  letter  Mr.  Thomson,  although  he  says  that  he  had 
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db  rirl  forgotten  all  that  passed  at  the  time  of  the  marriage,  and  says,  that 
Thomson,  until  the  copy  was  given  to  him,  he  had  not  understood  the  exact 
expression  to  which  it  referred,  does  not  repudiate  the  expression 
as  unauthorised,  but  appears  to  me  to  admit  that  he  had  agreed  to 
the  effect  proposed  in  the  memorandum ;  and  admitting  that,  he 
says,  that  he  conceives  the  only  question  to  be,  what  the  expression 
used  in  'Hhe  engagement  "  (for  so  he  calls  it),  legally  implies. 

In  the  case  of  Randall  v.  Morgan  (i).  Sir  Wm.  Grant  expressed 
great  doubt,  whether  a  letter  written  after  the  marriage,  referring 
to  a  parol  agreement  before  the  marriage,  would  be  sufficient  to 
give  validity  to  a  promise,  which  of  itself  produced  no  obligation ; 
but  Lord  Harcourt,  in  the  case  of  Hodgson  v.  Hutchenson  (2), 
thought,  that  a  letter  after  the  marriage,  considering  the  transac- 
tions before,  was,  in  that  case,  sufficient.  And,  in  this  case,  having 
regard  to  the  transactions  which  took  place  before  the  marriage,  it 
appears  to  me,  that  this  letter  subsequently  written  and  signed  by 
Mr.  Thomson,  referring  to  a  copy  of  the  memorandum,  as  stating 
[  '476  ]  the  expression  or  the  terms  of  the  engagement  *which  he  had 
entered  into  before  the  marriage,  is  either  a  sufficient  note  of  the 
agreement  signed  by  the  party  to  be  charged,  or  a  sufficient 
recognition  of  the  use  made  of  his  name  in  the  memorandum,  and 
of  the  obligation  thereby  contracted  ;  and  so  thinking,  it  does  not 
appear  to  me  to  be  necessary  to  determine,  whether  the  use  of  the 
name  in  the  memorandum,  be  of  itself  a  sufficient  signature  of 
Mr.  Thomson  by  his  agents;  or  whether  the  provision  of  the 
jointure  by  Baron  de  Biel  takes  the  case  out  of  the  statute;  or 
whether,  independently  of  the  statute,  this  Court,  for  the  preven- 
tion of  fraud,  would  compel  the  defendants  to  realise  the  expectations 
on  the  faith  of  which  the  marriage  was  contracted. 

If  Baron  de  Biel,  on  receiving  the  proposals,  instead  of  acting 
upon  them,  on  the  faith  of  their  being  valid  and  binding  if  adopted, 
had  required  Mr.  Thomson  to  sign  them  more  formally,  some 
objection  might  probably  have  been  made ;  but  1  conceive  that  any 
such  objection  would  not  have  arisen  from  any  notion  that  the 
proposals  would  not  otherwise  be  valid,  but  rather  from  a  desire 
to  withdraw  the  proposals,  whilst  it  was  yet  time,  from  the  con- 
sideration and  acceptance  of  a  person,  so  idly  jealous  and  suspicious 
of  the  honour  and  integrity  of  those,  with  whom  he  was  dealing  on 
such  an  occasion. 

Upon  that  which  Mr.  John  Poulett  Thomson  appears  to  me  to 

(1)  8  E.  R.  at  p.  293  (12  Ves.  73).  (2)  5  Vin.  Abr.  522.  pi.  34. 
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have  properly  considered  to  be  the  only  question,  viz.  the  legal      db  bikl 
effeet  of  the  terms  in  which  the  engagement  is  expressed,  I  am  of     Thomson. 
opmion  that  the  plaintiff  is  entitled  to  the  second  sum  of  10,000Z. 
which  he  claims. 

The  memorandum  is  entitled,  **  The  arrangement  proposed  in 
case  of  the  intended  marriage."  It  expresses  *what  Mr.  John  [  •♦77  ] 
Poulett  Thomson  proposed  to  do,  and  what  Baron  de  Biel  was 
required  or  expected  to  do.  In  a  distinct  sentence,  it  proposed  an 
annual  payment,  subject  to  possible  reduction  in  circumstances 
referred  to,  and  then  expressed  the  intention  of  Mr.  John  Poulett 
Thomson  to  leave  a  further  sum  of  10,000Z.  by  his  will ;  and  so 
far  from  providing,  that  the  leaving  of  this  sum  was  to  be  merely 
optional  on  his  part,  or  was  to  be  subject  to  any  reduction,  it 
expressly  provides,  that  it  should  be  at  the  disposition  of  Mr.  John 
Poulett  Thomson  in  a  certain  event  only  ;  viz.  in  the  event  of  the 
intended  wife  having  no  children.  It  would  have  been  absurd  to 
make  this  provision,  if  the  parties  had  meant  that  the  gift  or 
settlement  of  this  sum  of  10,000Z.  was  to  be  altogether  optional. 
The  power  of  disposition  would  not  have  been  expressed  in  one 
particular  case,  if  it  was  intended  that  at  all  events,  and  in  every 
ease,  the  disposition  and  the  option,  whether  to  give  it  or  settle  it 
at  all,  was  to  be  his.  The  use  of  the  word  **  intend,*'  does  not 
appear  to  me  to  be  in  any  way  material ;  the  parties  were  express- 
ing a  part  of  the  arrangement  in  case  of  the  marriage ;  and  the 
meaning  is  obvious,  that  he  intended  to  leave  the  10,000Z.  if  the 
marriage  took  effect,  pursuant  to  the  proposal  and  intention  thus 
expressed. 

The  memorandum  then  expressed,  that  the  arrangements  pro- 
posed were,  of  course,  subject  to  revision,  but  would  be  sufficient 
for  Baron  de  Biel  to  act  upon  :  and  it  was  argued,  that  because  the 
proposed  arrangements  were  subject  to  revision,  they  could  not 
eonstitate  or  end  in  a  concluded  agreement.  It  is  true  that,  whilst 
the  proposal  remained  subject  to  revision,  it  could  not  constitute  a 
eoncladed  agreement.  Proposals  of  this  nature  cannot  result  in  an 
agreement  all  at  once,  or  be  otherwise  than  subject  to  revision. 
The  proposals  were  *an  offer  of  some  things  to  be  done  by  [  •478  ] 
Mr.  Thomson,  and  a  requisition  of  some  things  to  be  done  by 
Baron  de  Biel,  with  reference  to  the  intended  marriage.  Until 
Baron  de  Biel  had  performed  his  part,  and  prior  to  the  marriage, 
the  whole  was  to  be  subject  to  revision  ;  but  no  revision  took  place. 
The  proposals  and  intentions,  thus  expressed,  remained  without 


28  1841.   CH.   8  BEAV.  478 ;  1846.   12  CL.  <fe  FIN.  61—62,  n.    [b-b. 


De  BTBr.  any  alteration  whatever,  up  to  the  time  of  the  marriage;  and  I  am 
Thomson,  of  opinion  that  the  proposals,  which  up  to  that  time  had  been 
•  subject  to  revision,  did  then,  by  the  acceptance  of  Baron  de  Biel, 
by  his  due  execution  of  the  required  settlement  on  his  part,  and 
by  the  solemnisation  of  the  marriage,  with  the  approbation  of 
Mr.  Thomson,  become  an  agreement  which  Mr.  Thomson  was 
bound  specifically  to  perform. 

I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  the 
relief  which  he  prays,  and  that  there  must  be  a  decree  accordingly, 
with  costs. 

Mr.  Putter: 

Does  your  Lordship  think  that  interest  ought  to  be  paid  on  this 
sum  from  the  death  of  the  testator  ? 

The  Master  of  the  Bolls: 

I  think  that  interest,  at  4  per  cent.,  is  payable,  but  only  from  the 
end  of  one  year  after  the  testator's  death,  on  the  footing  of  a  legacy. 

1845.  [A  decree  was  accordingly  made  that]   the  defendants,  C.  P. 

ri2Ci.&Fin.  Thomson  and  the  appellant,  as  the  executors  of  the  will  of  J. 

^^  ]         Poulett  Thomson,  should  pay  into  the  Bank  to  the  credit  of  the 

cause  the  sum  of  10,0002.,  together  with  interest  thereon  at  the  rate 

of  4Z.  per  cent,  per  annum,  from  the  end  of  one  year  after  J.  P. 

Thomson's  death. 

An  appeal  against  that  decree  was  heard  by  Lord  Gottbnhah 
(Chancellor)  in  May,  1841,  and  his  Lordship  made  an  order  the  6th 
of  August,  afiGirming  the  decree  and  dismissing  the  appeal  with 
costs.  The  case  on  that  appeal  is  not  reported.  The  following 
note  of  the  Loan  Chancellor's  judgment  was  printed  with  the 
appeal  case,  and  admitted  by  the  counsel  on  both  sides  to  be 
correct : 

The  Lobd  Chancellor  (Lord  Cottenham)  : 

[  *62,  fi.  ]  Of  the  three  points  *relied  on  by  the  appellants  as  the  ground  of 
their  resistance  to  the  claim  of  the  plaintiff,  I  propose,  first,  to 
consider  whether  there  was  any  such  agreement  previous  to  the 
marriage  of  the  plaintiff's  father  and  mother  as  was  binding  on  the 
late  Mr.  Thomson  to  give  an  additional  10,000Z.  as  the  portion  of  his 
daughter.  If  it  be  supposed  to  be  necessary  for  this  purpose  to  find 
a  contract,  such  as  usually  accompanies  transactions  of  importance 
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in  the  pecuniary  affairs  of  mankind,  there  may  not  be  found  in 
the  memorandum,  or  in  the  other  evidence  in  the  cause,  proof 
of  any  such  contract ;  and  this  may  have  led  to  the  defence  set  up 
by  the  defendants ;  but  when  the  authorities  on  this  subject  are 
attended  to,  it  will  be  found  that  no  such  formal  contract  is 
required.  A  representation  made  by  one  party  for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted  on  by  him, 
will  in  general  be  sufficient  to  entitle  him  to  the  assistance  of  this 
Court  for  the  purpose  of  realising  such  representation.  Of  this, 
Hodgton  v.  Hutchenson  (i),  Cookes  v.  McucaU  (2),  and  Wankfard  v. 
Fotkerleyi^),  which  last  case  was  affirmed  by  the  House  of  Lords, 
afford  strong  instances.  In  Luders  v.  Anstey{4),  a  suggestion  for 
consideration,  followed  by  marriage,  was  held  to  be  binding.  In 
the  present  case  there  was  communicated  to  the  intended  husband 
a  paper  purporting  to  contain  the  arrangement  proposed  in  case  of 
the  marriage,  part  of  which  was,  that  the  father  intended  to  leave 
his  daughter  a  farther  sum  of  10,000Z.  in  his  will,  to  be  settled  on 
her  and  her  children,  and  the  disposition  of  which,  supposing  she 
had  no  children,  would  be  prescribed  by  the  will  of  her  father. 
The  same  paper,  as  part  of  the  arrangement  proposed,  states,  that 
the  intended  husband  was  to  find  the  means  of  settling  500Z.  a  year 
on  the  intended  wife,  in  the  case  *of  her  surviving  her  husband. 
This  was  done,  and  the  marriage  took  place,  of  which  the  plaintiff 
was  the  only  issue.  Some  of  the  subsequent  letters  of  Mr.  Andrew 
Thomson  suggest  that  the  second  10,000{.  was  only  to  be  paid  in 
the  event  of  the  daughter  surviving  the  father,  which  did  not 
happen ;  but  the  father  in  his  letter  to  the  surviving  husband  of 
his  daughter  puts  the  case  on  its  true  footing  in  saying  *'  The  only 
question  is  now,  I  conceive,  what  the  expression  used  in  the  engage- 
ment legally  implies."  I  am  of  opinion,  upon  the  authority  of  the 
cases  before  referred  to,  that  the  expressions  used  in  the  proposed 
arrangement,  acted  on  as  they  were,  became  obligatory  on  the  party 
on  whose  behalf  the  proposition  was  made. 

fiat,  secondly,  it  was  contended  that  the  provisions  of  the 
Statute  of  Frauds  furnish  a  defence  to  the  claim  founded  on  this 
Agreement.  Assuming  for  the  present  that  the  two  brothers  of  the 
intended  wife  were  duly  authorised  by  the  father  to  enter  into  the 
arrangement  with  the  intended  husband,  the  document  to  which  I 
iui?e  referred,  containing  the  proposed  arrangement,  proves  that 
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U)oVm.Abr.  522. 
(2)  2  Vem.  200. 


(3)  2  Vera.  322. 

(4)  4  K.  E.  276  (4  Ves.  601). 
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HAMMEB8.     both  concurred  in  what  that  paper  contains  ;  for  it  is  written  partly 
^F.^         by  one  and  partly  by  the  other,  and  the  father's  name  is  in  one 

Dk  Bibl.  place  written  at  length  by  one  son,  and  in  the  other  by  initials  only, 
by  the  other  son  ;  and  as  it  is  clearly  immaterial  in  what  place  the 
signature  of  the  name  is  to  be  found,  it  is,  in  the  terms  of  the 
Statute  of  Frauds,  an  agreement  made  in  consideration  of  marriage, 
of  which  there  is  a  memorandum  or  note  in  writing  signed  by  a 
person  thereunto  lawfully  authorised  by  the  party  to  be  charged 
therewith.  An  auctioneer,  whose  signature  is  sufficient  within  the 
statute,  signs  the  name  of  the  principal.  Independently,  however, 
of  this,  there  is  the  letter  of  the  father  signed  by  himself,  in  which 
he,  referring  to  this  document,  says,  ''  the  only  question  now  is,  I 
conceive,  what  the  expression  used  in  the  engagement  legally 
implies,"  by  which  he  must  be  understood  to  mean,  that  if  the 
expression  used  amounted  to  an  obligation  to  pay  the  additional 

[  •ei,  n.  ]  10,000Z.,  he  was  *ready  to  perform  it.  I  am  aware  that  in  Randall 
V.  Morgan  (i),  Sir  W.  Grant  suggests  a  doubt,  whether  a  written 
promise  after  marriage  to  perform  a  parol  agreement  made  before 
could  be  enforced ;  but  in  Hodgson  v.  Hutchenson  (2),  Taylor  v. 
Beech  (3),  and  Mountacue  v.  Maxwell  (4),  it  was  held  that  such  a 
subsequent  written  promise  would  be  binding  within  the  statute. 
This  case  does  not  rest  solely  on  that  ground,  for  though  it  has  been 
decided  that  a  marriage  is  not  per  se  a  part  performance  of  a  parol 
agreement,  so  as  to  take  the  case  out  of  the  statute,  there  was  in 
the  dealing  between  these  parties  an  important  act  by  the  intended 
husband  in  execution  of  the  proposed  arrangement.  He  was 
informed  by  it  that  the  arrangement  proposed  would  be  sufiGicient 
for  him  to  act  upon,  and  that  he  should  forward,  as  early  as 
possible,  a  joint  engagement  for  himself  and  his  brother,  settling 
5002.  a  year  on  the  intended  wife,  which  was  done.  I  am,  therefore, 
of  opinion  that  the  Statute  of  Frauds  does  not  afford  any  defence 
against  the  claim  of  the  infant. 

But,  thirdly,  it  was  argued  that  the  two  brothers  of  the  intended 
wife  had  no  authority  to  enter  into  this  arrangement.  In  the  letters 
of  16th  December,  1888,  and  7th  February,  1884,  of  Mr.  Andrew 
Thomson,  in  whose  hands  as  one  of  his  sons  the  father  says  he  had 
placed  the  whole  concern,  and  the  last  of  which  letters  the  answer 
admits  was  written  after  communication  with  and  by  the  direction 

(1)  8  B.  E.  see  p.  293  (12  Yes.  see         (3)  1  Yes.  Sen.  297. 
p.  73).  (4)  1  Star.  236. 

(2)  5  Yin.  Abr.  622. 
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of  the  father,  no  qaestion  is  raised  as  to  the  authority  of  the  sons ;     Hammebs- 
on  the  contrary,  in  the  former  he  says  ''  in  detailing  to  you  my  ^, 

father's  intentions  with  respect  to  his  daughter  on  or  before  your  ^®  ^^'^* 
marriage,  I  only  fulfilled  his  directions," — and  he  speaks  of  the 
proposal  with  respect  to  the  second  10,000Z.,  as  the  promise  his 
father  had  made.  But  what  *is  conclusive  on  this  point  is  the  [  *65,  n.  ] 
letter  of  the  father  himself,  who,  not  disputing  the  authority  under 
which  the  engagement  was  made,  says  the  whole  question  depends 
on  its  construction. 

It  was  said  that  the  settlement  was  silent  as  to  this  second 
10,0001.,  but  it  is  in  proof,  that,  on  the  plaintiff's  father  observing 
this,  Mr.  Andrew  Thomson  answered  him,  by  saying  **  that  such 
things  could  not  be  well  introduced  into  the  settlement." 

I  am  for  these  reasons  of  opinion,  that  all  the  three  grounds 
of  defence  fail,  and  that  the  petition  of  appeal  must  be  dismissed 
with  costs. 

Soon  after  that  ^order  G.  P.  Thomson  (then  recently  created  Lord        [  ^^  ] 
Sydenham)  died. 

Against  the  said  decree  and  the  order  affirming  it,  the  present 
appeal  was  brought  by  the  surviving  executor  and  defendant. 

Mr.  Anderdon  and  Mr.  Fitzroy  Kelly  for  the  appellant : 

*    *     The  alleged  agreement  is  not  signed  by  any  one.     The        [  65  ] 
name  of  J.  P.  Thomson  appears  twice  in  the  body  of  it,  but  as  it 
was  not  signed  by  him  nor  by  his  authorised  agents,  it  is  not  an 
agreement  binding  on  him  within  the  Statute  of  Frauds  (i). 

Thb  Lord  Chancellor  : 

What  do  you  say  to  the  jointure  of  500Z.  ?    Was  not  that  a  part 
performance  and  ^consideration  ?     Was  not  the  Baron   de  Biel       [  *66  ] 
influenced  in  making  that  provision  by  the  representations  contained 
in  the  written  memorandum  ? 


Lord  Campbbll  : 

If  a  father  says  to  a  suitor,  '*  If  you  marry  my  daughter,  and 
settle  so  much  a-year  on  her  for  her  jointure,  I  will  give  so  much 
for  her  portion :  "  would  not  that  proposal  be  a  good  contract  if  the 
marriage  takes  place,  and  the  jointure  is  settled  ? 

(1)  See  CaUrii  v.  Caion  (1867)  L.  E.  2  H.  L.  127. 
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hammbbs-    Lord  Bbouqham  : 

LEY 

r-  A  case  of  that  sort  came  before  Lord  Eldon  and  myself  here ;  it 

was  Logan  v.  WienlioU  (i). 


Db  Bjbl. 


[Mr.  KeUy: 

This  instrument  purports  to  be  no  more  than  a  preliminary 
arrangement,  being  expressly  ''subject  to  revision."] 

[  73  ]  Mr,  O.  Turner  and  Mr.  Phillips  appeared  for  the  respondent, 

but  were  not  called  on. 

Thb  Lord  Ghanobllob: 

We  have  attended  most  carefully  to  the  very  able  arguments  of 
the  learned  counsel  who  have  addressed  us,  but  as  we  have  formed 
a  clear  opinion  on  the  case,  we  do  not  think  it  necessary  to  trouble 
the  counsel  for  the  respondent. 

Mr.  Andrew  Thomson  and  Mr.  Charles  Thomson,  by  the 
authority  given  to  them  by  their  father — which,  after  his  letter  (2), 
I  think,  cannot  now  be  disputed — entered  into  an  arrangement 
for  a  marriage  between  their  sister  and  the  Baron  de  Biel,  the 
terms  of  which  arrangement  have  been  stated  to  your  Lordships. 
It  is  quite  impossible,  after  the  letter  to  which  I  have  referred,  for 
a  moment  to  consider  that  that  arrangement  was  not  entered  into 
by  the  father's  authority.  But  reliance  had  been  placed — and  that 
has  been  the  principal  argument  on  the  part  of  the  appellant — 
upon  certain  words  in  that  arrangement,  by  which  it  is  stated  ''  to 
be  subject,  of  course,  to  revision,"  but  in  the  meantime  that  it 
is  **  sufficient  for  the  Baron  de  Biel  to  act  upon." 
r  *74  j  Now,  it  is  to  be  observed  that  there  was  no  stipulation  ^whatever 

as  to  the  time  when  the  marriage  was  to  take  place.  It,  in  fact, 
did  not  take  place  till  six  or  seven  weeks  after  the  arrangement  had 
been  entered  into.  During  the  whole  of  that  time  no  intimation 
was  given,  either  on  the  part  of  the  brothers  or  of  the  father,  that 
they  desired  any  revision  of  this  agreement,  that  they  desired  any 
alteration  whatever  to  be  made  in  it ;  there  was  no  suggestion  or 
intimation  of  that  kind ;  and,  under  these  circumstances,  after  the 
lapse  of  six  or  seven  weeks,  the  marriage  took  place. 

It  is  stated  that  a  letter  was  written  by  Mr.  Andrew  Thomson, 
as  it  is  suggested,  by  the  authority  of  the  father,  to  the  Baron  de 
Biel,  telling  him  not  to  celebrate  the  marriage  until  after   the 

(I)  36  K.  £.  215  (1  01.  &  Fin.  611).  (2)  Hupra,  p.  22. 
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settlement  had  been  executed  (i),  and  from  that  it  is  assumed  that 
it  was  a  wrongf al  act  on  the  part  of  the  Baron  de  Biel  and  of  the 
daoghter  to  celebrate  that  marriage  before  the  settlement  had  been 
actually  executed.  Now,  when  you  come  to  consider  that  letter, 
it  amounts  to  nothing  more  than  this :  the  writer  states,  **  no  doubt 
joa  are  very  impatient  to  marry;  you  will  think  the  interval 
tedious;  but  you  will  recollect  that,  until  the  settlements  are 
executed,  if  you  marry  before  their  execution,  they  will,  by  the  law 
of  England,  be  altogether  void."  There  was  no  intimation  whatever 
in  that  letter  that  the  father  wished  to  depart  from  the  agreement 
in  any  particular ;  but  the  sole  object  of  the  letter  was  to  caution 
them  not  to  marry  merely  upon  the  ground  that  was  stated  in  the 
letter,  namely,  that  if  they  did  marry,  the  settlements  executed 
afterwards  would  be  altogether  void.  It  turned  out  that  he  was 
mistaken  in  point  of  law,  and,  therefore,  it  appears  to  me  that  the 
letter  amounts  to  nothing;  it  was  a  mere  intimation  directed  to 
a  particular  object,  with  respect  to  which  the  writer  of  the  letter 
appears  *to  have  been  mistaken.  I  do  not,  under  these  circum- 
stances, apprehend  that  that  letter  can  possibly  have  any  weight 
in  this  case. 

Then,  after  the  marriage  took  place,  did  the  father  complain 
that  no  opportunity  had  been  afforded  for  revision?  Did  he 
suggest  that  he  wished  any  alteration  to  be  made  in  the  terms  of 
the  settlement  ?  Was  there  any  admission  of  that  kind  ?  Did  he 
eomplain  that  the  marriage  had  been  celebrated  at  too  early  a 
period?  Nothing  of  the  kind.  The  parties  come  over  to  this 
country;  they  were  well  received  by  the  father,  and  preparations  were 
made  for  executing  the  settlement,  and  it  does  not  appear  that  the 
slightest  complaint  was  made  during  that  interval  as  to  the  time 
when  the  marriage  was  celebrated,  or  as  to  their  having  anticipated 
the  execution  of  the  settlement,  nor  any  intimation  whatever  that 
the  parties  desired  any  change  or  alteration  in  the  settlement  in 
porsuanee  of  that  reservation  of  a  power  of  revision,  upon  which  so 
much  observation  has  been  made. 

Now  then  as  to  the  settlement  itself,  and  the  transaction  which 
t(K)k  place :  the  draft  was  prepared  by  Mr.  Wordsworth  and  his 
I^rtner.  The  parties  met  at  the  house  of  the  solicitor,  for  the 
purpose  of  approving  of  the  draft.  The  parties  who  so  met  were 
the  Boron  de  Biel  and  Mr.  Andrew  Thomson.  The  draft  was  read 
ov«r,  and  much  canvassed  and  considered.  It  related  only  to  the 
(1)  Supra,  pp.  23  and  24,  note. 

B.B. — ^TOL.  LXIX.  8 
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Hammbbs-  settlement  of  the  first  10,000Z.  Attention  was  only  directed  to  that 
subject ;  but  after  the  terms  had  been  so  settled  with  respect  to 
that  sum,  with  the  entire  approbation  of  both  parties,  then  a  con- 
versation took  place  between  the  Baron  de  Biel  and  Mr.  Andrew 
Thomson,  which  has  been  referred  to  in  the  coarse  of  the  argument. 
That  conversation  related  to  the  10,000Z.  that  was  to  be  settled  by 
the  will.  The  Baron  de  Biel  said  ''no  notice  has  been  taken  of  that 
10,000L"  This  is  the  distinct  evidence  that  he  has  given  in  the  cause. 
[  *76  ]  This  is  stated,  and  repeatedly  ^stated  in  the  letters  that  he  wrote 
upon  the  subject.  He  said  that,  as  he  was  coming  away  from  Mr. 
Wordsworth's,  in  conversation  with  Mr.  Andrew  Thomson,  and 
having  stated  that  there  was  no  notice  taken  of  the  10,000{.  which 
was  to  be  settled  by  the  will,  Mr.  Andrew  Thomson  said  his  father's 
intentions  were  still  the  same,  there  had  been  no  alteration  of  any 
intention,  but  that  such  a  matter  could  not  be  well  introduced  into 
the  settlement ;  and  the  gentleman  (Baron  de  Biel)  says  that, 
*'  being  unacquainted  with  the  laws  of  England,  he  took  for  granted 
that  Mr.  Thomson  was  right,  and  he  did  not  press  the  matter 
further/'  That  accounts,  therefore,  for  this  part  of  the  arrange- 
ment not  having  been  introduced  into  the  settlement.  I  do  not 
find  any  contradiction  of  this  statement;  on  the  contrary,  it  is 
rather  confirmed  by  the  testimony  of  Mr.  Wordsworth.  Supposing 
there  was  a  competition  between  the  evidence  of  those  two  gentle- 
men, what  are  the  circumstances  of  the  case,  and  upon  whose 
evidence  would  your  Lordships  be  most  disposed  to  rely?  It  is 
quite  clear  that  the  Baron  de  Biel  had  his  attention  directed 
to  the  subject;  he  was  one  of  the  parties  to  the  conversation. 
Mr.  Wordsworth  says  he  did  not  hear  what  passed  from  the 
Baron  de  Biel ;  or,  if  he  did  hear  it,  he  heard  it  so  imperfectly 
that  he  can  give  no  account  of  it :  he  recollected  part  of  the  reply 
made  by  Mr.  Andrew  Thomson,  but  he  goes  on  and  says  that  it 
made  no  impression  upon  him,  and  that  he  took  no  notice  of  it. 
It  is  quite  clear,  therefore,  if  there  was  a  conflict  of  evidence,  your 
Lordships  would  be  disposed  rather  to  place  reliance  upon  the 
accuracy  of  the  Baron  de  Biel  than  upon  the  statement  of  Mr. 
Wordsworth,  so  qualified,  and  accompanied  by  the  circumstances 
to  which  I  have  referred. 

It  is  remarkable  that  in  this  conversation,  when  so  much  reliance 

has  been  placed   upon  the  circumstance  of  the  parties  having 

suddenly  married,  and  prevented  all  opportunity  of  revision  of  the 

[  *77  ]       arrangement,  no  such  complaint  *was  made  by  Mr.  Andrew  Thomson. 
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If  he  had  thonght  there  was  some  just  groand  of  complaint  of     hammbbs- 
that  hct,  the  moment  the  Baron  de  Biel  had  said,  ''  the  10,000Z.         ^^^ 
to  be  provided  for  by  the  will  are  not  included  in  the  settlement,"      ^'  ^^*^' 
he  would  have  said  immediately,  *'  Why,  by  your  marriage  you 
have  prevented  the  alteration  that  my  father  meant  to  make  in  the 
arrangement; "  but  no  intimation  of  that  kind  was  given,  and  I  am 
quite  satisfied,  from  all  the  circumstances  of  the  case,  that  there 
never  was  any  intention  on  the  part  of  the  father  to  make  any 
alteration  in  the  terms  of  the  settlement,  but  that  the  settlement 
itself,  the  agreement  entered  into,  or  rather  the  proposition  made 
by  the  two  brothers,   was  throughout  to  be  the   basis  of    the 
settlement. 

If  that  be  so,  then  we  are  brought  to  the  consideration  of  the 
effect  of  that  arrangement.  And  what  does  the  father  say  in  his 
letter?  (1).  He  brings  it  to  that  very  point.  He  does  not  make 
anv  of  those  points  which  have  been  urged  at  the  Bar,  but, 
after  considering  the  subject,  and  reviving  his  recollection  by 
looking  at  the  copy  of  the  agreement,  he  says  he  conceives  it 
mast  be  settled  according  to  the  legal  import  of  the  terms  that 
are  contained  in  the  agreement;  and  he  puts  it  upon  that,  and 
he  acquiesces  in  it.  He  seems  disposed  to  assent  to  whatever  is 
the  legal  interpretation  of  these  expressions,  and  feels  that  he  is 
boond  by  them. 

Then  what  is  the  legal  effect  of  those  expressions  ?  For  myself, 
I  cannot  entertain  any  doubt  with  regard  to  the  legal  effect  of  them. 
In  the  first  place,  what  does  the  instrument  purport  to  be  ?  It 
is  not  a  loose  arrangement,  but  it  is  an  arrangement  entered  into 
apparently  with  much  consideration.  It  says,  "  The  arrangement 
proposed  in  the  case  of  the  marriage  of  the  Baron  de  Biel  with 
Miss  Sophia  Poulett  Thomson  is  as  follows."  *Then  the  parties  [  *7^  ] 
go  on  to  state  what  the  arrangement  is  to  be,  and  they  come  at 
last  to  this  particular :  "  Mr.  John  Poulett  Thomson  also  intends 
to  leave  a  further  sum  of  10,0002.  in  his  will  to  Miss  Thomson,  to 
be  settled  on  her  and  her  children,  the  disposition  of  which,  suppos- 
ing she  has  no  children,  will  be  prescribed  by  the  will  of  her  father. 
These  are  the  basis  of  the  arrangement  proposed,  subject,  of  course, 
to  revision,  but  they  will  be  sufficient  for  Baron  de  Biel  to  act 
upon."  The  instrument  begins  by  stating  that  these  are  the  pro- 
posed arrangements,  and,  after  stating  the  intention  with  respect 
to  the  willy  it  concludes  by  stating,  that  what  has  been  previously 

(1)  Supra,  p.  22. 
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Hammebs-    stated  is  the  basis  of  the  arrangements,  in  case  of  the  marriage 

^^  taking  place. 
Db  Bikl.  How  is  it  possible  for  a  moment  to  consider  that  this  was  not  to 
be  regarded  as  a  substantial  part  of  the  arrangement,  that  was  to 
influence  the  Baron,  to  operate  upon  his  mind,  and  to  induce  him 
to  form  this  alliance  with  the  daughter  of  Mr.  Thomson?  He  does 
not  say  merely  that  he  intends  to  settle  10,000Z.  by  his  will,  but  he 
points  out  the  particular  form  of  that  settlement,  the  manner  in 
which  it  is  to  be  arranged,  and  eventually,  in  case  there  should  be 
no  children,  that  then  he  shall  have  the  power  by  his  will  of  dis- 
posing of  the  property.  Does  that  look  like  a  mere  voluntary  act, 
which  was  not  at  all  to  be  obligatory  upon  him  ?  Why  was  all  that 
arrangement  set  out,  if  he  was  not  to  be  bound  by  it  ?  Why  were 
these  stipulations  to  be  inserted  in  this  part  of  the  instrument? 
They  were  altogether  unnecessary.  Why  was  he  to  be  restrained 
only  in  a  certain  event  to  have  a  power  over  this  property,  if  it  was 
to  be  considered  that  he  was  not  bound  to  bequeath  the  property 
at  all,  unless  he  thought  proper  to  do  so  ?  But  the  principle  of 
law,  at  least  of  equity,  is  this — that  if  a  party  holds  out  inducements 
to  another  to  celebrate  a  marriage,  and  holds  them  out  deliberately 
and  plainly,  and  the  other  party  consents,  and  celebrates  the 
[  *T9  ]  ^marriage  in  consequence  of  them,  if  he  had  good  reason  to  expect 
that  it  was  intended  that  he  should  have  the  benefit  of  the  proposal 
which  was  so  held  out,  a  court  of  equity  will  take  care  that  he  is 
not  disappointed,  and  will  give  effect  to  the  proposal.  This  is  stated 
as  a  part  of  the  arrangement ;  it  is  stated  as  the  proposal. 

Under  these  circumstances,  according  to  the  authorities  that  were 
referred  to  in  the  judgments  of  the  learned  Judges  in  the  Courts 
below,  I  conceive  this  case  comes  clearly  and  distinctly  within  the 
principle  to  which  I  have  referred.  It  is  impossible  to  say  for  a 
moment  that  it  was  not  held  out  to  the  Baron  de  Biel  as  a  part  of 
this  arrangement,  that  10,000Z.  should  be  left  by  will  for  the  pur- 
pose of  being  settled  upon  the  children  of  this  marriage.  It  is 
impossible  to  suppose  for  a  moment  that  that  did  not  operate  upon 
the  mind  of  the  Baron,  and  induce  him,  with  reference  also  to  the 
other  provisions  contained  in  this  instrument,  to  celebrate  the 
marriage ;  and  I  am  sure,  under  these  circumstances,  your  Lord- 
ships will  see  the  propriety  and  equity  of  giving  effect  to  those 
expectations. 

Upon  these  grounds,  my  Lords,  it  is  that  the  judgment  below  was 
pronounced ;  and  upon  these  grounds,  I  think  it  may  satisfactorily 
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be  rested,  and  therefore  I  recommend  your  Lordships  to  affirm     Hammbbs- 
the  judgment  of  the  Coubt  below.  r. 

I  say  nothing  upon  the  Statute  of  Frauds,  because  I  understand      ^*  ^^^^* 
that  that  objection  has  been  distinctly  abandoned  by  the  learned 
counaei;  therefore  that  objection  being  out  of  the  way,  the  case 
rests  upon  the  principles  which  I  have  stated,  and  upon  these 
principles  I  think  it  ought  to  be  decided. 

Lo&D  Brougham  : 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  view 
which  he  has  so  accurately  and  so  luminously  taken  of  this  case. 
I  certainly  was  one  of  those  who  thought  it  unnecessary  to  trouble 
the  counsel  ^for  the  respondent  to  address  us,  in  answer  to  the  [  *bo  ] 
able  arguments  which  both  the  learned  counsel  have  presented 
on  the  part  of  the  appellant.  With  every  anxiety  that  a  case  of 
such  importance  should  be  fully  considered,  I  thought  it  was  not 
required. 

The  question  which  was  raised  below,  and,  to  a  certain  degree, 
argued  by  both  the  learned  counsel  here,  until  very  late  in  the 
day,— as  to  the  effect  of  the  Statute  of  Frauds — is  now  out  of  the 
field,  which  I  am  exceedingly  glad  of,  as  the  case  is  relieved  of  a 
considerable  degree,  rather  of  length  than  of  difficulty,  inasmuch 
as  I  have  no  doubt  whatever,  upon  looking  into  it,  as  to  how  that 
point  ought  to  be  disposed  of. 

The  case  then  rests  entirely  upon  the  ground  upon  which  it  is 
material  to  consider  that  Mr.  John  Poulett  Thomson  himself  rested 
it  in  his  letter  of  the  80th  of  April,  1885,  nine  years  and  a  half 
after  the  memorandum,  amounting,  as  we  hold,  and  as  has  been 
held  below,  to  a  contract ;  I  am,  therefore,  to  deal  with  the  case  as 
i{  the  authority  of  Messrs.  Andrew  Henry  Thomson  and  Charles 
Poulett  Thomson,  were  admitted,  it  having  thus  been  proved  by 
the  adoption  of  the  father,  with  the  memorandum  or  a  copy  of  it 
before  him,  the  existence  of  which  memorandum  he  had  not  for- 
gotten, though  he  may  have  forgotten,  as  he  says,  the  particular 
eipressions  in  it.  I  am  to  take  it  also  as  if  that  authority,  so 
proTed  by  his  recognition  and  adoption  of  that  instrument  to  have 
been  by  him  conveyed  to  his  two  sons,  had  been  by  them  executed 
in  modo  etfannd,  in  which  it  was  given;  and  I  am  therefore  to  come 
to  that  and  that  only,  upon  which  he  himself  rests  as  the  only 
doubt  which  he  entertains ;  and  I  shall  show  your  Lordships  that 

^e  cannot  really  be  a  doubt  upon  it,  namely,  the  legal  effect  of 
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Hammbbb-    the  expression  in  the  instrument.    All  the  rest  being  admitted  by 

(..  him,  he  relies  upon  that,  and  I  am  here  in  a  condition  dealing  with 

Dk  Bibl.      ^jjjg  gg^g^  j^g  jf  J  jj^^j  ^j,  JqJ^jj  Poulett  Thomson  *himself  at  the 

Bar,  arguing  his  own  case,  and  saying,  **  I  admit  the  authority,  I 
admit  the  execution  of  that  power  given  by  me  to  my  two  sons,  but 
I  call  upon  your  Lordships  to  give  judgment  in  my  favour,  upon 
the  legal  import  and  effect  of  that  instrument,  which  they  so  by 
me  authorized  did,  under  my  instructions,  execute."  That  is  the 
point  upon  which  we  are  now  to  consider  this  case — as  if  Mr. 
Thomson  were  here  demurring  in  point  of  law  to  the  construction 
put  by  the  Court  below  upon  the  instrument  in  question,  but  giving 
up  all  other  objections  in  the  case. 

Now  it  is  very  much  to  be  considered  (and  I  the  more  call  your 
Lordships'  attention  to  this  point,  because  it  has  not  yet  been 
brought  to  our  attention,  although  we  should  have  had  it  probably 
from  the  other  side),  it  is  very  much  to  be  considered  in  what  way 
Mr.  J.  P.  Thomson  states  this ;  for  I  am  by  no  means  clear  that, 
if  the  obvious  mistake,  into  which  he  falls  in  his  recollection  of  the 
purport  of  the  instrument,  had  been  removed,  and  if  his  mind  had 
been  cleared  up  upon  that  point,  he  would  not  have  said  there  is 
an  end  to  the  question.  Suppose  he  was  here,  and  he  had  just 
repeated  here  what  he  says  in  his  letter  of  the  80th  of  April,  1835 ; 
suppose  he  had  said,  *'  The  impression  on  my  mind  was  that  I  had 
left  it  open  to  revision."  Oh!  but  a  marriage  took  place,  says 
Mr.  Kelly,  (which  Mr.  Thomson  would  not  have  said)  and  that 
prevented  the  revision.  He  goes  on,  clearly  showing  that  he  was 
imder  a  total  misapprehension  of  what  it  was ;  he  says,  "  The 
impression  on  my  mind  was  that  I  had  left  it  open  to  revision  in 
case  of  a  change  of  circumstances."  If  he  had  left  it  open  to 
revision  '*  in  case  of  a  change  of  circumstances,"  a  question  might 
arise  whether  he  would  not  be  right  in  his  contention  here.  I  do 
not  say  how  I  should  dispose  of  it,  if  that  question  might  be  raised ; 
but  that  is  a  total  mistake :  he  had  not  left  it  open  to  revision,  in 
case  of  a  change  of  circumstances.  The  fact  is  that  he  is  confound- 
[  •82  ]  ing  the  10,000Z.  with  *the  200/.  a-year.  If  your  Lordships  will 
observe,  the  allowance  of  200Z.  a-year  is  left  open  to  revision,  '*  in 
case  of  a  change  of  circumstances,"  because  Mr.  Thomson  says, 
*'  I  propose,  for  the  present,  to  allow  200Z.  per  annum,  subject  to 
the  possibility  of  a  reduction  in  that  sum  in  case  political  or  other 
circumstances  should  diminish  my  income."  But  where  is  there 
a  word  to  be  found  about  any  change  of  circumstances  to  affect  the 
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disposition  of  the  10,000L?    There  is  nothing  of  the  kind;  it  is 
confined  to  the  2002.    But  Mr.  Thomson,  at  a  distance  of  nine 
years  afterwards,  and  at  his  age,  and  not  having  till  lately  seen 
a  copy  of  it,  had  an  inaccurate  recollection,  nay,  an  inaccurate 
perusal  of  it,  (because  the  copy  was  before  him) ;  he  confounded 
the  two ;  he  applied  the  words,  ''  change  of  circumstances,"  which, 
in  the  instrument  executed  on  his  behalf  by  his  sons,  are  confined 
to  the  200/.,  which  was  clearly  optional  and  only  a  present  provi- 
sion ;  he  applied  that  expression  to  the  10,0002.    I  have  looked  in 
Tain ;  (I  shall  be  glad  to  be  corrected  if  I  am  wrong,  for  it  weighs 
very  much  upon  my  mind  in  disposing  of  this  case)  I  have  looked 
in  vain  through  that  instrument  of  the  22nd  of  December,  1825,  to 
find  any  word  or  any  reference  whatever  to  a  change  of  circum- 
stances, aa  affecting  the  10,0002.    All  that  I  can  find  with  reference 
to  that  10,0002.  is  of  a  totally  different  nature.     That  sum  of 
10,0002.  was  to  be  ''  settled  on  her  and  her  children,  the  disposition 
of  which,  supposing  she  has  no  children,  will  be  prescribed  by  the 
will  of  her  father."     These  are  the  basis  of  the  arrangement  pro- 
posed, '*  subject,  of  course,  to  revision."    He  does  not  say  ''  in 
case  of  any  change  of  circumstances,"  but  ''  subject  to  revision," 
and  that  is  all ;  ''  but  it  will  be  sufficient,"  he  adds,  ''  for  Baron  de 
Biel  to  act  upon."     Then  how  can  I  be  sure  that  if  I  had  Mr. 
Thomson  standing  there,  as  advocate  in  his  own  cause,  (which, 
however,  he  was  much  too  sensible  a  man  ever  to  be ;  but  still  we 
can  suppose  that  he  might  have  been  here)  how  can  I  be  sure  that 
he  would  not  have  said,  *''  It  was  a  part  of  my  arrangement  that 
I  was  to  have  the  benefit  of  a  power  of  revision  in  case  of  a  change 
of  circumstances.*'    But  I  should  say  to  him :  **  No,  Mr.  Thomson, 
please  to  look  at  what  your  sons  signed  for  you,  and  you  will  find 
;oa  are  mistaken ;  there  is  not  a  word  about  change  of  circum- 
stances, there  is  only  ''  subject  to  revision."     ''  Change  of  circum- 
stances, I  am  sure,"  he  would  have  said,  **  is  in  the  instrument." 
Yea,  I  should  have  replied  to  him ;  but  look,  you  will  find  that  you 
are  confounding  the  two  parts  of  the  instrument  together,  the 
change  of  circumstances  applies  to  the  2002. ;  but  it  does  not  apply 
to  the  10,0002.  at  aU.     ''  I  see,"  he  would  have  said,  "  that  I  have 
totally  mistaken :  I  am  entirely  wrong :  my  argument  went  upon 
a  false  impression  on  the  point.    I  see  clearly  now  that  there  is 
not  a  word  about  change  of  circumstances,  but  only  subject  to 
revision." 
Hy  Lords,  I  have  thought  it  right  to  state  what  I  have  stated 


Hammbbs- 

LBY 

Db  Bibl. 
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HAMMBB8-    on  this  point,  becaase  it  is  one  which  had  not  hitherto    been 
V,  brought  to  our  attention:  the  counsel  for  the  appellant  had   no 

Dk  Bwl.  interest  in  bringing  it  before  us.  I  am  now  to  consider  whether 
these  words,  **  subject,  of  coarse,  to  revision,"  would  make  any 
difference ;  and  I  am  clearly  of  opinion  with  the  Master  of  the 
Bolls,  and  I  concur  in  what  he  states  upon  that  subject,  and 
which  is  stated  by  him  so  clearly,  that  I  prefer  his  language  to  my 
own.  He  says  most  accurately  (i),  ''  Until  Baron  de  Biel  had  per- 
formed his  part,  and  prior  to  the  marriage,  the  whole  was  to  be 
subject  to  revision,  but  no  revision  took  place.  The  proposals  and 
intention  thus  expressed  remained  without  any  alteration  whatever 
up  to  the  time  of  the  marriage,  and  I  am  of  opinion  (in  which  I 
entirely  agree,)  that  the  proposals,  which  up  to  that  time  had  been 
subject  to  revision,  did  then,  by  the  acceptance  of  the  Baron  de 
Biel,  by  his  due  execution  of  the  required  settlement  on  his  part, 
[  *84  ]  and  by  the  solemnization  of  the  marriage,  ^with  the  approbation 
of  Mr.  Thomson,  become  an  agreement  (according  to  all  the  cases), 
which  Mr.  Thomson  was  bound  specifically  to  perform." 

My  noble  and  learned  friend  has  so  fully  pointed  out  the  grounds 
upon  which  this  is  to  be  taken  as  an  agreement  within  all  the 
cases,  and  according  to  the  fundamental  and  undoubted  principles 
on  which  courts  of  equity  have  always  acted  in  this  country, 
that  I  have  no  occasion  to  go  further  into  that  branch  of  the  case, 
having  relied  more  upon  that  point  which  had  not  been  previously 
remarked  upon.  But  it  is  to  be  observed  that  this  was  an  act  of  a 
very  formal  nature,  and  not  a  loose  and  casual  arrangement ;  and 
when  we  have  been  pressed  by  the  learned  counsel  with  the  argu- 
ment, which  no  doubt  has  its  foundation  in  fact,  I  agree  that  these 
are  the  things  which  are  very  commonly  said  when  suitors  come 
for  a  man's  daughters,  or  nieces,  or  wards,  or  persons  under  their 
parental  care,  *'  I  will  give  so  much,"  or,  '*  I  will  settle  so  much, 
and,  besides  that,  you  will  take  into  your  account  that  she  may  be 
better  off  at  my  death."  That,  no  doubt,  is  very  often  said,  but  is 
it  common  to  put  it  into  writing  ?  On  the  contrary,  if  a  suitor  were 
to  say,  "  Will  you  have  the  goodness  just  to  put  the  last  part  of 
your  kind  observation  down  into  writing,"  the  old  gentleman  would 
say,  ''  Oh,  no  I  I  do  not  mean  to  bind  myself."  But  here  he  does 
bind  himself — he  does  put  it  into  writing,  and  puts  it  into  writing 
in  as  formal  a  way  as  it  is  well  possible  to  conceive ;  and  in  these 
words  he  proposes  to  allow  so  much,  which  I  say  nothing  about, 
(1)  Supra,  p.  27  (3  Beav.  478). 
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for  nothing  tarns  upon  that,  and  also  by  his  will  to  leave  a  further     hahhers- 
sam.    The  word  ''  intends  "  is  just  as  if  he  had  said  *^  proposes ;  "  p, 

for  he  afterwards  has  proposed  to  cover  that,  as  well  as  the  200Z. ;      ^*  ^^'^ 
he  intends  to  leave  a  farther  sum  in  his  will  to  Miss  Thomson. 
Then  how  does  he  go  on  ?    He  goes  on  providing  for  two  several 
and  distinct  events,  as  my  noble  and  learned  friend  has  stated, 
first,  providing  for  the  *case  of  her  having  children ;  and  secondly,        [  •sb  ] 
providing  for  the  case  of  her  not  having  children.     In  case  of  her 
having  children,  what  is  to  be  done  with  it?    It  is  to  be  settled  on 
her  and  her  children.    In  case  of  her  not  having  children,  what  is 
to  be  done  with  it  ?    The  disposition  will  be  prescribed  by  the  will 
of  her  father,  so  that  he  provides,  most  distinctly  and  clearly,  first, 
lor  the  event  of  her  having  children,  in  which  case  it  is  to  be  settled 
OD  her  children ;  and  secondly,  for  the  case  of  her  not  having  chil- 
dren.    Now  as  to  the  case  which  was  pat  by  Mr.  Kelly ,  and  pressed 
upon  as  strongly,  of  persons  saying  vaguely,  ''  I  intend  so  and  so ; 
1  do  not  bind  myself,  but  I  intend  to  do  so  and  so ;  "  can  that  be 
supposed  to  be  the  meaning  of  a  man  who  says,  **  I  intend  to  leave 
10,00(M.  in  my  will,  besides  this  10,000Z.,  which  I  have  now  given ; 
and  that  10,000L  shall  be  settled  upon  her  children,  if  she  has  any ; 
and  if  she  has  no  children,  then  I  reserve  to  myself  the  power  of 
disposing  of  it  as  I  please.*'     According  to  the  supposition,  there 
was  no  occasion  to  reserve  such  a  power,  for  it  was  all  to  be 
revised;  it  was  all  to  be  subject  to  revision,  and  all  subject  to 
his  own  option,  from  the  essentially  ambulatory  nature  of  the  instru- 
ment.   No,  my  Lords,  this  is  not  the  meaning  of  the  language :  it 
is  quite  clear  that  it  is  a  great  deal  more  specific  and  more  precise, 
and  therefore  more  binding.     For  all  which  reasons  I  say  that,  in 
answer  to  the  argument  of  the  learned  counsel,  pressing  us  with 
what  is  no  doubt  the  common  practice  of  parents  in  these  cases,  if 
another  case  were  to  arise  to-morrow,  in  which  a  parent,  instead 
of  holding  out  a  general  and  vague  hope,  spes  (i)  successionis,  and 
nothing  more,  holds  out  a  promise  in  distinct  terms ;  where  the 
very  sum  is  stated — which,  by  the  way,  is  very  seldom  stated,  it 
is  very  conmaon  to  say,  "  You  will  be  the  better  for  my  will,  for 
I  will  leave  you  something ; "  but  I  never  recollect  any  person 
saying,  "I  will  give  you  10,000Z.,"  any  more  than  "  I  will  give  you 
10,000/.  3  per  cent.  Consolidated  Bank  Annuities:"   when  the 
8mn  is  specified,  it  does  not  sound  *to  be  only  in  hope  but  in  pro-       [  •86  ] 
niises,  not  only  in  intention,  but  in  contract.     Then,  if  a  case 
(1}  Misprinted  opes  in  original  report.— F.  P. 
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arises  in  which  a  person  says,  not  generally  in  loose  and  vague 
language,  but  specifying  the  very  sum,  which  is  one  circumstance 
here,  and  if  he  adds,  **  I  will  settle  in  such  a  way  on  you  and  your 
children ;  but  if  you  have  no  children,  then  I  reserve  to  myself  the 
power  to  dispose  of  it  by  my  last  will ;  *'  my  answer  to  the  case  put 
by  the  counsel  is,  **  Bring  me  an  instance  of  that  kind,  and  I  shall  be 
of  the  same  opinion,  probably,  that  I  am  with  respect  to  this  case.*' 
Upon  these  grounds,  therefore,  I  am  clearly  of  opinion  that  the 
judgments  of  the  Courts  below  are  correct  and  well  founded.  I 
adopt  all  the  arguments  of  the  Judges  below — with  the  single 
exception  of  a  little  mistake,  committed,  in  point  of  fact,  with 
respect  to  the  practice  of  auctioneers  (i),  which,  however,  becomes 
quite  immaterial  to  take  the  case  out  of  the  Statute  of  Frauds.  I 
am  clearly  of  opinion  with  them,  agreeing  in  all  their  arguments, 
and  in  addition  to  the  arguments  which  they  have  urged,  upon  the 
reasons  which  have  occurred  to  my  own  mind,  which  I  have  thus 
stated  at  length,  as  the  importance  of  the  case  seemed  to  require, 
and  as  we  have  not  heard  the  respondent's  arguments.  For  these 
reasons,  and  upon  these  grounds,  I  entirely  concur  in  the  view  of 
the  case  taken  by  my  noble  and  learned  friend  on  the  woolsack, 
that  your  Lordships  ought  to  affirm  this  judgment,  and,  of  course, 
with  costs. 


[•87] 


Lord  Gampbbll: 

I  will  add  very  few  words,  expressing  my  entire  concurrence  with 
the  opinions  so  ably  presented  to  your  Lordships  by  my  two  noble 
and  learned  friends  who  have  preceded  me. 

There  was  no  apology  required  at  the  Bar  on  behalf  of  the 
representatives  of  Mr.  Thomson,  for  bringing  this  case  before 
your  Lordships.  Although  there  had  been  two  concurring  judg- 
ments against  them,  if  they  thought  that  those  judgments  were 
erroneous,  and  they  were  advised  that  *they  were  so,  it  was  not 
only  right,  but  it  was  their  duty  to  bring  them  before  the  Court  of 
last  resort.  I  am  sure  that  there  is  nothing  that  appears  in  this 
case  at  all  derogatory  to  the  honour  of  that  most  respectable  family 
(the  Thomsons),  who  have  brought  this  appeal  (2). 


(1)  Lord  Cottbnhah'b  judgment, 
supray  p.  30. 

(2)  His  Lordship  added  other  obser- 
vations on  the  integrity  and  ability  of 
J.  P.  Thomson  and  his  late  deceased 
son  C.  P.  Thomson,  (Lord  Sydenham,) 


in  which  Lord  BaouoHAM  expressed 
his  entire  concurrence,  observing  also, 
that  the  appellant  being  an  executor 
and  trustee,  without  any  personal 
interest,  was  perfectly  justified  in 
bringing  the  appeal. 
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At  the  same  time  I  am  bound  to  say,  notwithstanding  the  very     Hammers- 
able  argoments  by  the  two  coansel  on  the  part  of  the  appellants,  «. 

that  I  do  not  entertain  the  slightest  doubt  whatsoever  on  the      ^*  ^'*^* 
Babjeet;  and  I  think  that  it  would  be  a  waste  of  the  public  time 
if  we  called  on  the  counsel  for  the  respondent  to  answer  their 
arguments. 

With  regard  to  the  Statute  of  Frauds,  the  learned  counsel  has 
abandoned  that  ground  of  objection,  and  I  think  he  was  perfectly 
justified  in  abandoning  it,  because  I  think  it  cannot  be  supported. 
There  can  be  no  doubt  that  an  authority  may  be  delegated  by  a 
principal  to  an  agent,  or  to  agents,  to  execute  an  agreement  in  this 
form,  which  would  be  binding  on  the  principal ;  and  whether  the 
aignatore  is  proper  or  not,  must  depend  upon  the  authority  that  is 
given.  The  learned  counsel  could  not  at  all  deny  the  proposition 
that  an  authority  might  be  given  by  a  principal  to  an  agent  to 
execute  an  instrument  in  this  form,  which  would  be  binding  on 
the  principal.  If  that  be  so,  there  is  the  most  convincing  evidence 
here  under  the  hand  of  Mr.  J.  P.  Thomson,  that  he  did  give  that 
authority,  because  having  a  copy  of  the  agreement  before  him,  he 
mies  in  April,  1885,  a  letter,  in  which  in  plain  words  he  intimates 
that  his  sons  had  authority  to  enter  into  this  agreement  on  his 
behalf,  and  he  thus  brings  it  merely  to  a  question  of  the  legal 
construction  of  the  instrument.  He  says  that  as  different  opinions 
had  been  given  by  lawyers  *he  was  then  reluctant — and  he  was  [  *88  ] 
perfectly  justified  in  being  reluctant — ^at  that  time  to  advance  this 
second  sum  of  10,0001.,  which  should  be  secured  to  the  Baron  de 
Biel'B  family.  His  daughter  was  dead,  leaving  a  single  child,  and 
he  reasonably  thought  that,  looking  to  the  expectations  and  inte- 
rests of  his  descendants,  he  could  more  equitably,  as  he  thought, 
dispose  of  that  property,  which  it  was  still  open  to  him  to  do, 
among  other  members  of  his  family.  That  child  of  his  daughter 
was  sufficiently  provided  for  by  the  10,0002.  that  had  been  settled. 
Bat  at  the  same  time  he  brings  it  to  a  question  merely  as  to  the 
legal  construction  of  the  instrument. 

Now  this  instrument  being  to  be  considered  as  made  by  the 
authority  of  Mr.  Thomson  himself,  what  reasonable  doubt  can  be 
entertained  that  he  was  bound  by  it  to  leave  by  his  will  the  second 
10,0001.,  just  as  much  as  to  settle  the  first  10,0002.  ? 

I  think  that  the  doctrine  laid  down  by  Lord  Gottenham  is  fully 
Biipported  by  the  authorities  which  have  been  cited :  "A  repre- 
sentation made  by  one  party  for  the  purpose  of  influencing  the 
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Hammers-    conduct  of  the  other  party,  and  acted  on  by  him,  will,  in  general, 
P,  be  sufficient  to  entitle  him  to  the  assistance  of  this  Court  for  the 

DeBibl.  purpose  of  realizing  such  representation"  (i).  Of  course.  Lord 
GoTTBNHAM  is  here  speaking  of  negotiations  in  reference  to 
marriage;  and  if  that  were  not  to  be  considered  as  the  doctrine 
of  a  court  of  equity,  the  most  monstrous  frauds  would  be  com- 
mitted. Some  fraudulent  father  might  hold  out  to  the  suitor  of 
his  daughter,  that  he  meant  to  make  a  settlement  upon  his 
daughter  and  her  issue.  The  marriage  would  take  place  in  the 
belief  that  that  settlement  would  be  made;  and  then,  after  the 
marriage  he  might  say,  ''  this  was  only  an  intimation  of  my  inten- 
tion at  the  time — I  have  changed  my  mind,  and  I  will  not  give 
her  a  shilling."  That  would  be  most  unjust ;  and  to  prevent  such 
r  *8^  ]  frauds,  *this  doctrine  has  been  laid  down,  and  I  think  has  been 
most  properly  laid  down,  and  ought  to  be  acted  upon. 

But  there  is  much  more  here  than  a  mere  representation  made 
by  one  party  for  the  purpose  of  influencing  the  conduct  of  the  other 
party,  because  this  is  really  a  formal  instrument,  both  with  regard 
to  the  first  10,0002.  and  with  regard  to  the  second  10,0002.  With 
regard  to  the  2002.  a  year,  that  was  to  be  entirely  discretionary, 
but  with  regard  to  the  10,0002.,  I  see  no  distinction  that  can  be 
made  between  the  first  10,0002.,  which  was  to  be  settled  in  Mr. 
Thomson's  lifetime,  and  the  second  10,0002.,  which  he  was  to  leave 
by  his  will.  They  were  both  to  be  given  as  a  provision  for  his 
daughter  and  for  her  children. 

I  think  that  Mr.  Kelly  felt  that  so  strongly  that  he  was  driven  to 
rely  on  the  words  that  occur  here,  "  subject,  of  course,  to  revision." 
Of  course  he  did  not  at  all  pretend  to  say  that  this  second  10,0002. 
was  to  depend  on  a  change  of  circumstances,  but  he  relied  on  the 
words  "  subject,  of  course,  to  revision."  When  was  this  revision 
to  take  place  ?  Mr.  Kelly  places  great  reliance  on  the  letter  of 
Mr.  Charles  Poulett  Thomson  (supra,  p.  23).  Upon  that  letter  I 
put  entirely  the  same  construction  as  my  noble  and  learned  friend 
the  LoBD  Chancbllob  has  put.  But  Mr.  Kelly  need  not  be  at  aii 
alarmed  at  the  idea  of  the  doctrine  being  laid  down  by  this  House, 
that,  after  a  conditional  contract  has  been  entered  into  by  a  father 
with  the  suitor  of  his  daughter,  with  the  contingency  attached  of 
his  afterwards  having  the  opportunity  of  revising  it,  or  changing 
the  conditions,  the  daughter  and  the  suitor  may  run  away  neit 
morning  to  Gretna  Green,  and  so  deprive  him  of  the  opportunity 
(I)  Per  Lord  Cottbnham,  supra,  p.  23. 
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that  he  had  of  modifying  the  contract.     There  is  not  the  smallest     Hammers- 
pretence  for  saying  that  any  such  doctrine  can  result  from  oar  «. 

affirming  the  decree  of  the  Court  of  Chancery  in  this  case.  Just  ^*  ®"^* 
observe,  the  conditions  that  were  to  be  performed  were  the  settle- 
ment to  be  made  by  the  Baron  de  Biel  on  Miss  Thomson.  That 
is  done.  The  5002.  a  year  was  thereby  settled  upon  her,  so  that 
she  would  *clearly  be  entitled  to  that  sum  if  she  had  survived  her  [  *^  ] 
husband.  No  complaint  is  made  of  the  marriage  being  premature, 
and  no  complaint  could  have  been  made,  because  no  injury  accrued 
eiiher  to  Miss  Thomson  or  to  her  relations.  All  has  been  done 
by  the  Baron  de  Biel  which  they  expected  that  he  should  do,  and 
that  is  to  settle  upon  her  this  sum  of  5002.  a  year. 

Under  these  circumstances,  it  seems  to  me  that  the  decree  of 
the  Master  of  thb  Bolls,  affirmed  by  the  Lord  Chancellor,  is 
perfectly  according  to  the  doctrine  which  has  hitherto  prevailed  in 
courts  of  equity,  and  does  not  at  all  extend  it ;  and  I  think  that 
we  should  infringe  on  a  very  useful  and  necessary  rule,  if  we  were 
not  to  hold  in  this  case  that  the  contract  is  binding,  and  that 
this  second  sum  of  10,OOOZ.  must  now  be  settled  on  the  issue  of 
the  marriage. 

As  to  what  took  place  when  the  settlement  was  executed,  I  own 
it  seems  to  me  to  be  rather  immaterial,  because  we  are  considering 
the  interests  of  the  issue.  This  bill  is  filed  by  the  child  of  the 
marriage,  therefore  the  interest  of  that  child  could  not  at  all  be 
prejudiced  by  what  took  place  when  that  settlement  was  executed. 
If  there  never  had  been  any  settlement  on  the  faith  of  this  agree- 
ment of  December,  1825,  that  agreement  alone  would  have  been 
a  sufficient  foundation  for  this  bill,  which  is  filed  on  the  part  of 
the  infant,  that  the  second  sum  of  10,OOOZ.  might  be  settled  for 
his  benefit. 

If  it  were  material,  I  should  feel  much  more  inclined  to  rely  upon 
the  account  given  by  the  Baron  de  Biel  than  by  Mr.  Wordsworth, 
but  it  seems  to  me  to  be  quite  immaterial ;  unless  that  settlement 
exhausts  the  agreement,  the  child  has  still  a  clear  right  to  come 
into  a  court  of  equity,  and  to  insist  on  the  agreement  being  carried 
into  effect. 

For  all  these  reasons  I  am  clearly  of  opinion  that  the  decree  was 
right,  and  that  the  judgment  of  the  Court  below  ought  to  be 
Affirmed,  with  costs. 

The  decree  and  order  were  then  affirmed,  with  coete. 
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PUEVES  V.   LANDELL. 

(12  Clark  &  Finnelly,  91—108.) 

An  attorney  or  law  agent  is  only  responsible  in  damages  to  his  client  for 
gross  ignorance  or  gross  negligence  in  the  performance  of  his  professional 
services. 

The  law  as  to  both  these  matters  is  the  same  in  England  and  in  Scotland. 

This  was  a  suit  instituted  by  Landell  to  recover  from  Parves, 
who  was  a  Writer  to  the  Signet,  compensation  for  the  loss  occasioned, 
as  it  was  alleged,  by  his  improperly  conducting  a  previous  suit  (i), 
in  which  he  had  acted  as  law  agent  for  Landell.    The  summons 
contained  allegations  to  the  following  effect:   Mark  Landell,  of 
Coldingham  Hill,  the  uncle  of  the  respondent,  was,  at  the  time  of 
his  death,  which  happened  many  years  ago,  proprietor  of  an  estate 
in  Jamaica  and  of  the  negroes  on  that  estate.    He  left  a  widow, 
Margaret,  and  a  daughter,  Hannah  Landell,  him  surviving.     By 
the  law  of  Jamaica  the  widow  was  entitled  to  one-third  of  the  estate 
in  life-rent,  the  fee  thereof  being  vested  in  the  daughter,  subject  to 
the  life-rent  interest  of  her  mother.    Hannah  Landell  died  on  the 
18th  of  March,  1888,  and  the  respondent,  who  was  her  heir-at-law, 
then  became  entitled  to  the  estate,  subject  to  the  life-rent  of  the 
widow.     The  compensation  payable  under  the  Slavery  Abolition 
Act,  in  respect  of  the  negroes  on  the  estate  of  Mark  Landell, 
amounted  to  1,0002.,  and  *  William  Landell,  as  his  heir-at-law, 
asserted  himself  to  be  entitled  to  receive  two-thirds  of  that  sum,  or 
7202.,  as  soon  as  the  compensation  was  awarded,  and  to  have  the 
remaining  third  invested  for  his  ultimate  benefit,  but  subject  to 
the  life-interest  of  the  widow.     The  whole  of  the  compensation 
money  had  been  claimed  in  Jamaica  by  the  widow,  who  was  at  the 
time  resident  there,  and  had  been  paid  Over  to  her.    Li  July,  1886, 
she  came  to  reside  at  the  village  of  Ay  ton,  in  the  county  of  Berwick; 
and  William  Landell  then  employed   Purves  as  his  professional 
agent,    that  he  might,   as   such,  advise    and  adopt  what  legal 
measures  were  necessary  for  making  her  amenable  to  the  Scotch 
Courts,  in  order  that  he  might  recover  from  her  the  money,  which 
he  contended  she  had  improperly  received.    Purves  recommended 
an  application  for  a  border  warrant  to  compel  her  appearance,  and 
represented  that  this  mode  of  procedure  was  proper  and  legal ;  and 
he,  being  a  regularly  licensed  agent  or  procurator  before  the  Sheriff 
Court  of  that  county,  Landell  relied  on  the  accuracy  and  correct- 
ness of  his  representations.    Landell  accordingly  lodged  the  regular 
(1)  Landell  y.  Landell  (1841)  16  DunL,  BeU,  &M.  388. 
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information  with  the  Sheriff  Clerk  of  Berwickshire ;  and  Purves      Purves 
obtained  a  warrant  in  favour  of  Landell,  to  arrest  the  person  and     ^andbll. 
goods  of  Mrs.  Landell  **  until  she  shall  find  sufficient  caution  acted 
in  the  Sheriff  Court  books  of  Berwickshire,  that  the  debt  due  to 
Landell  shall  be  made  forthcoming  as  accords,  and  a  domicile 
appointed  within  the  jurisdiction  of  the  said  county  of  Berwick,  at 
which  she  might  be  cited,  and  that  as  well  de  jvdicio  sisti  as 
judicatum  solvi.**     This  warrant  was  signed  by  the  Sheriff  Clerk  of 
Berwickshire.     The  fees  usual  on  such   warrants  were  paid  by 
L&ndell.    The  warrant  was  executed,  and  Mrs.  Landell  gave  the 
required  caution,  and  appointed  a  domicile.    Landell  then  instituted 
a  soik  against  her  in  the  Court  of  Session.     She  appeared  thereto, 
and  lodged,  among  other  defences,  a  preliminary  plea,  to  the  effect 
that  she,  **  being  neither  domiciled  *in  Scotland,  nor  having  any       [  *93  ] 
property  or  effects  in  it,  is  not  within  the  jurisdiction  of  the  Court 
of  Session,  and  the  irregular  and  illegal  proceedings  which  were 
adopted  to  force  her,  the  said  defender,  within  the  jurisdiction  of 
the  Scotch  Courts,  are  altogether  ineffectual  for  that  purpose." 
The  Lord  Ordinaby  adopted  this  preliminary  defence,  and  reported 
the  case,  with  his  opinion,  to  the  Coart  of  Session  ;  and  the  Lords 
there,  concurring  with  him,  pronounced   the  proceedings  to  be 
irregular  and  void,  and  dismissed  the  suit  with  expenses.     These 
expenses  amounted  to  above  1212.,  which  Landell  paid  to  Mrs. 
Landell,  and  692.,  which  he  paid  to  his  own  agent.    Mrs.  Landell 
afterwards  brought  an  action  of  false  imprisonment  against  both 
Landell  and  the  sheriff  clerk,  and  recovered  damages,  as  against 
the  former,  to  the  amount  of  5002.,  and,  as  against  the  latter,  to 
the  amount  of  800Z.(i).    The  summons  in  the  present  suit  there- 
fore prayed  that  Purves  might  be  declared  liable  to  make  good  to 
Landell  the  sums  of  money  which  he  had  thus  paid,  or  become 
liable  to  pay,  in  consequence  of  the  irregularity  of  the  warrant, 
together  with  the  costs  of  this  suit. 

Purves,  in  addition  to  a  defence  on  the  merits,  put  in  pleas  in 
law,  in  which  he  contended  that  the  summons  did  not  set  forth  a 
legal  cause  of  suit ;  that  it  only  alleged  that  the  proceedings  had 
been  held  insufficient,  but  did  not  allege  that  he  (Purves)  had 
exhibited  gross  ignorance,  or  want  of  professional  skill,  or  had 
departed  from  any  established  rule,  or  violated  any  acknowledged 
practice  of  the  Court,  or  that  he  had  been  guilty  of  gross  neglect 
in  the  conduct  of  the  judicial  proceedings  against  Mrs.  Landell. 
(1)  LawUU  V.  Landta  and  BtU,  3  Dunl.,  BeU,  M.  &  D.,  p.  S19. 
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PuRvxs  The  case  came  before  Lord  Gocxbubk,  as  the  Lord  Ordinary,  who 

landbll.     being  of  opinion  that  the  summons  did  not  ♦present  a  relevant 

[  *94  ]       case  for  the  relief  soaght,  dismissed  it  with  expenses.    The  canse 

was  brought  by  a  reclaiming  note  before  the  Lords  of  the  second 

division  of  the  Court  of  Session,  who,  by  a  decree  of  27th  May,  1842, 

altered  this  interlocutor,  found  the  summons  relevant,  and  remitted 

the  cause  to  the  Lord  Ordinary  to  proceed  therein  (i). 

This  was  the  decree  appealed  against. 

The  Lord  Advocate  and  Mr.  Turner  for  the  appellant : 

A  solicitor  is  not  responsible  for  the  failure  of  a  case  entrusted 
to  his  management  when  he  pursues  the  ordinary  and  accustomed 
course  in  the  conduct  of  it,  nor  is  he  liable  except  for  gross 
ignorance  or  negligence :  Baikie  v.  Chandless  (2).  To  make  him 
liable  there  must  be  either  a  manifest  want  of  skill,  or  great 
negligence.  Neither  of  these  is  charged  here.  The  summons  here 
does  not,  upon  the  facts  stated,  raise  the  question  of  negligence,  or 
of  want  of  skill ;  yet  it  ought  to  do  so,  and  it  ought  to  set  forth  all 
the  facts  that  are  material  to  constitute  the  ground  of  action.  This 
want  of  a  sufficient  allegation  of  a  cause  of  action  must  have  been 
felt  in  the  Court  below;  for  Lord  Moncrieff,  in  his  judgment, 
said,  that  if  all  the  facts  stated  were  found  as  stated,  he  doubted 
whether  they  would  show  a  right  to  damages  as  against  the  agent  (3). 
There  is  no  allegation  in  this  summons  of  gross  negligence,  nor  of 
a  want  of  ordinary  skill. 

(The  Lord  Chancellor:  Upon  that,  the  only  question  would 
be,  whether,  when  a  case  of  gross  negligence  is  shown  by  the 
facts  stated  on  the  record,  an  allegation  distinctly  charging  gross 
negligence  is  indispensable.) 

Here  there  is  no  statement  of  facts  distinctly  showing  gross 
[  *95  ]  negligence.  Without  facts  so  *stated,  it  is  clear  that  a  direct 
allegation  of  gross  negligence  is  necessary.  Stuart  v.  Miller  (4)^ 
Morrison  v.  Ure  (5),  Campbell  v.  CUuon  (6),  and  Donald  v.  Yeats  (7), 
were  all  cases  in  which  such  an  allegation  was  made,  or  the  facts 

(1)  Landell  v.  Purves  (1842)  4  BeU,  (4)  3  Dunl.,  Bell,  M.  &  D.  265. 
Murr.  &  Don.,  p.  1300.    See  alao  the         (5)  4  Shaw  &  Dunl.  656. 

same  vol.,  p.  1543,  on  a  motion  for         (6)  1  Dunl.,  Bell  &  M.,  p.  270;  2 
leave  to  appeal.  /d.,  p.  1113. 

(2)  13  B.  B.  738  (3  Camp.  17).  (7)  1  Dunl.,  Bell  &  M.,  p.  1249. 

(3)  4  Bell,  M.  &  D.,  p.  1304. 
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stated,  raised,  beyond  all  doabt,  the  charge  of  gross  ignorance  or       Pubybs 
negligence.  Landkll. 

Mr.  Kelly  and  Mr.  Anderson  for  the  respondent : 

This  case  depends  on  the  form  of  Scotch  pleading;  and  the 
question  is  not  whether  this  summons  discloses  what  in  England 
we  should  call  a  cause  of  action,  but  whether  the  summons  is  suffi- 
cient according  to  the  law  of  Scotland.  The  cases  of  Stevenson  v. 
Rowand(i),  and  of  Lang  v.  Struthers  (2),  show  that  the  rules  of 
pleading  are  not  the  same  in  the  two  countries,  and  that  the  same 
strictness  which  we  require  here  is  not  necessary  there. 

(The  Lobd  Chancbllob:  Independently  of  the  question  of 
pleading,  I  am  not  able  to  understand  how  the  law  of  Scotland  and 
of  England  can,  upon  this  subject,  be  different  from  each  other, 
when  you  advert  to  the  principle  stated  by  Lord  Mansfield,  in 
Pitt  y.  Yalden  (3),  namely,  that  '*  an  attorney  ought  not  to  be  liable 
in  cases  of  reasonable  doubt,"  as  that  on  which  his  liability  is  to 
rest.  Do  you  mean  to  say,  that  for  every  mistake  committed  by  an 
attorney  in  the  conduct  of  a  cause,  his  client  may  claim  damages  ?) 

The  argument  is  not  meant  to  be  carried  quite  to  that  extent,  but 
still  it  is  clear  that  an  attorney  may  be  responsible  even  for  the 
damage  occasioned  by  the  loss  of  the  subject-matter  of  the  suit, 
or  of  any  other  proceeding  where  such  loss  has  been  the  result  of 
his  ignorance  or  *negligence:  BuLkley  v.  Wilford(4),  Donaldson  v.  [  *^  ] 
Haldane  (5).  But  at  all  events  it  is  clear  that  there  is  a  distinction 
between  the  right  of  a  client  to  claim  damages  in  respect  of  money 
which  he  might  have  obtained  but  for  the  error  on  the  part  of  the 
attorney,  and  his  right  to  recover  back  the  costs  which,  as  a  conse- 
quence of  that  error,  he  has  been  compelled  to  pay  to  the  opposite 
party.    The  money  out  of  pocket  he  must  be  entitled  to  recover. 

(LoBD  Bbouoham  :  That  is  to  say,  that  the  attorney  may  not  be 
held  to  have  guaranteed  the  success  of  the  suit,  but  must  be  held  to 
have  guaranteed  the  costs  out  of  pocket. 

The  Lobd  Chancbllob:  The  injury  being  the  same,  though 
assuming  different  shapes  and  forms.) 

a)  53  E.  B.  1  (2  Dow  ft  CL  104).  (3)  4  Burr.  2060. 

(2)  2  Wila.  ft  Shaw,  663  ;  Pac.  CoU.,  (4)  37  R.  R.  39  (2  01.  ft  Fin.  102). 

2  Feb.,  1S26.  (5)  7  01.  ft  Fin.  762. 
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PuRVEs  That  does  seem  to  be  so,  but  the  identity  is  in  appearance  only.  The 
Landell.  two  things  are  perfectly  distinct  from  each  other.  In  Grahame  v. 
Alison  (1),  it  was  held  that  an  agent  who  had  mistaken  his  course 
of  proceeding,  but  had  followed  the  usual  practice  in  the  case  which 
was  entrusted  to  him,  could  not  be  held  responsible  for  the  damage 
occasioned  by  the  loss  of  the  subject-matter  of  the  suit,  bat  was 
responsible  for  the  expenses  which  had  been  incurred.  That  shows 
that  the  decision  here  is  not  to  be  governed  by  the  rules  of  English 
law,  and  establishes  the  distinction  already  contended  for,  because 
there,  Mr.  Alison,  the  attorney,  though  not  held  bound  to  make  good 
the  loss  of  the  subject-matter  of  the  suit,  was  held  bound  to  restore 
the  money  which  he  had  received.  That  decision  was  affirmed  in 
this  House  (2). 

(LoHD  Gampbbll  :  But  what  do  you  say  upon  the  point  of  pleading? 
Do  you  say  that  it  is  sufficient  to  state  facts  which  may  amount,  if 
proved,  to  gross  negligence,  without  in  form  alleging  that  there  has 
been  gross  negligence  ?) 

The  respondent  is  bound  to  maintain  that  argument.    [They  cited 
Stevenson  v.  Rowandi^),  Hart  v.  Frame  (4),  and  Wood  v.  FuUartvn  (5).] 

[  97  ]        LoBD  Bbouoham  : 

My  Lords,  in  this  case  I  move  your  Lordships  to  proceed  to  reverse 
the  interlocutor  of  the  Court  below,  without  hearing  the  learned 
counsel  for  the  appellant  in  reply.  I  never  saw  a  case  which  stood, 
in  my  opinion,  upon  clearer  grounds.  The  learned  Judges  of  the 
Court  below  were  very  much  divided  in  opinion  upon  this  case.  It 
is  a  great  mistake  to  represent  it  as  one  in  which  there  was  no  very 
great  difference  of  opinion ;  Lord  Cogebubn  clearly  expressing  an 
[  *98  ]  opinion  against  this  action,  and  the  Lord  *OBDnffABY  (Lord  Jbffbet) 
leaning  the  same  way.  Lord  Monobieff,  too,  went  a  great  deal 
further  than  merely  expressing  a  doubt  or  an  inclination  of  opinion, 
because  Lord  Mongbieff's  opinion  upon  the  very  point,  the  main 
point  and  pivot  upon  which  this  case  turns,  was  that  the  Court  was 
wrong,  and  he  differed  with  the  Court,  and  thought  that  there  ought 
to  have  been  on  the  record  an  allegation  of  negligence. 

My  Lords,  I  apprehend  it  to  be  by  no  means  a  technical  question, 
depending  upon  the  rules  of  pleading ;  it  is  of  the  very  essence  of 

(1)  9  Shaw  &  Dl.  130.  (4)  49  E.  E.  88  (6  01.  &  Fin.  193). 

(2)  6  Wils.  &  Shaw,  518.  (5)  1710,  Nov.  28,  Morr.  13960. 

(3)  53  E«  B.  1  (2  Dow  &  Q.  104). 
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this  kind  of  action  that  it  depends,  not  upon  the  party  having  been       Pubveb 
advised  by  a  solicitor  or  attorney  in  a  way  in  which  the  result  of  the     landell. 
proceeding  may  induce  the  party  to  think  he  was  not  advised 
properly,  and  may,  in  fact,  prove  the  advice  to  have  been  erroneous ; 
not  upon  his  having  received,  if  I  may  so  express  it  in  common 
parlance,  bad  law,  from  the  solicitor;  nor  upon  the  solicitor  or 
attorney  having  taken  upon  himself  to  advise  him,  and,  having 
given  erroneous  advice,  advice  which  the  result  proved  to  be  wrong, 
and  in  consequence  of  which  error,  the  parties  suing  under  that 
mistake  were  deprived  and  disappointed  of  receiving  a  benefit.    But 
it  is  of  the  very  essence  of  this  action  that  there  should  be  a  negli- 
gence of  a  crass  description,  which  we  call  crassa  negligentia^  that 
there  should  be  gross  ignorance,  that  the  man  who  has  undertaken 
to  perform  the  duty  of  an  attorney,  or  of  a  surgeon,  or  an  apothecary 
(as  the  case  may  be),  should  have  undertaken  to  discharge  a  duty 
professionally,  for  which  he  was  very  ill  qualified,  or,  if  not  ill 
qualified  to  discharge  it,  which  he  had  so  negligently  discharged  as 
to  damnify  his  employer,  or  deprive  him  of  the  benefit  which  he 
had  a  right  to  expect  from  the  service.     That  is  the  very  ground 
Lord  Mamsfikld  has  laid  down  in  that  case  (i)  to  which  my  noble 
and  learned  ^friend  on  the  woolsack  has  referred  a  little  while  ago,       [  *99  ] 
and  which  is  also  referred  to  in  the  printed  papers.    It  was  still 
more  expressly  laid  down  by  Lord  Ellenbobough  in  the  case  of 
BaikU  V.  ChandUss  (2),  because  there  Lord  Ellbnbobough  uses  the 
expression,  **  an  attorney  is  only  liable  for  craasa  negligentia ;"  there- 
fore, the  record  must  bring  before  the  Court  a  case  of  that  kind, 
either  by  stating  such  facts  as  no  man  who  reads  it  will  not  at  once 
perceive,  although  without  its  being  alleged  in  terms,  to  be  crassa 
ntgUgmUa — something  so  clear  that  no  man  can  doubt  of  it ;  or,  if 
that  should  not  be  the  case,  then  he  must  use  the  very  averment 
that  it  was  cr<usa  negligentia. 

I  will  not  go  so  far  as  to  say  that,  if  it  were  for  some  very  gross 
ease,  such,  for  instance,  as  a  man  advising  his  client  that  his  oldest 
legitimate  son  was  not  his  heir-at-law, — or  any  other  thing  which, 
upon  the  face  of  it  shows  gross  ignorance  of  the  A.  B.  G.  of  his  pro- 
fession, and  the  most  crass  negligence  in  the  performance  of  his 
professional  duty — ^in  such  a  case,  it  is  not  necessary  to  go  so  far  as 
to  say,  that  that  would  not  be  equivalent  to  that  which  is  wanting 
here,  namely,  an  averment,  in  terms,  of  impropriety,  of  breach  of 
profeesional  duty,  or  want  of  sufficient  knowledge,  or  gross  and  crass 

(1)  FUt  V.  Yalden,  4  Burr.  2060.  (2)  13  R.  E.  738  (3  Camp.  17). 
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ruRVBs  negligence.  It  is  not  necessary  to  proceed  upon  that  supposition, 
Lakdell.  ^or  to  decide  whether  in  England  or  in  Scotland  a  declaration  or  a 
summons,  in  a  form  like  the  present,  would  or  would  not,  in  such 
a  case,  be  sufficient ;  for  aught  I  know,  it  might ;  but  that  is  not 
the  case  here.  It  is  merely  set  forth,  that  a  border  warrant  was 
issued ;  and  it  is  further  stated,  that  a  personal  damnification  took 
place.  That  is  all.  There  is  no  statement  of  the  facts,  which  at 
once  explains  itself,  so  that  he  who  runs  may  read.  Nor  is  there  a 
statement  in  terms  that  there  was  gross  negligence.  The  case  is 
[  *ioo  ]  wholly  a  blank  upon  these  two  matters,  one  *or  other  of  which  ought 
to  appear  on  the  record,  otherwise  the  action  does  not  lie. 

Now  that  being  the  case,  I  cannot  go  into  the  alarming  doctrine 
laid  down  by  the  Lord  Justigb  Clerk  (i),  as  to  a  supposed  distinc- 
tion between  error  in  cases  where  the  liberty  of  the  subject  is 
concerned,  and  cases  of  a  different  kind,  which  I  hold  to  be  quite 
erroneous,  and  which  I  think  is  not  accurately  reported.  It  is  said 
it  is  unnecessary  to  allege  that  Mr.  Purves  was  guilty  either  of  want 
of  skill  or  of  negligence ;  it  is  enough  to  allege  that  what  he  had 
done  was  a  nullity. 

Now  the  mere  allegation  and  proof  of  such  a  fact  as  that  could 
never  be  sufficient ;  because,  unless  a  great  deal  more  is  proved, 
you  may  just  as  well  say  that  in  every  nonsuit,  or  every  action  that 
failed,  or  every  case  in  which  what  is  called  an  infructuous  pro- 
ceeding has  taken  place,  even  though  the  attorney  should  really  be 
successful  in  the  case,  yet  that,  should  there  not  be  a  beneficial 
result  from  the  action,  that  circumstance  alone  would  make  the 
attorney  liable.  No  man  can  possibly  conceive  that  such  is  the 
liability  of  an  attorney.  There  must  be  considerable  mismanage- 
ment, considerable  ignorance,  and  the  absence  of  attentive  conduct 
in  general :  unless  it  is  gross,  the  law  holds  that  it  is  sufficient. 

It  is  said  there  are  such  cases  here;  the  case  in  Morrison's 
Beports  (2)  and  others,  and  the  case  before  this  House  in  1838  (3), 
in  which  it  is  said  there  was  no  such  clear  averment ;  and  it  was 
argued  that,  although  the  negligence  may  not  be  sufficiently  proved 
to  entitle  the  complaining  party  to  damages,  it  has  been  sufficiently 
proved  to  entitle  him  to  the  restitution  of  the  money  paid ;  that 
[  *ioi  ]  there  is  something  different  between  the  proceedings  in  ^England 
and  Scotland  in  those  respects.     That  is  not  the  case ;  but  if  it  was  j 

(1)  LandeaY.Purvei,4  Bell,  Murr.  (3)  Hart  v.  Frame,  49  B.  E.  88 
&  Don.  1303.  (6  Gl.  &  Fin.,  193)< 

(2)  Wood  Y.  FuUarton,  Motr.  18960. 
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80,  the  argument  would  only  go  to  show,  that,  because  there  is  a       Pubyis 
difference  in  one  respect,  that  therefore  there  must  be  a  difference     landbll. 
in  the  other,  which  is  a  very  unsatisfactory  mode  of  reasoning. 

It  is  contended  that  Mr.  Purves  had  notice  of  Lord  Jeffrey's 
interlocutor,  which  was  against  him,  and  that  therefore  he  was 
bound  to  indenmify  his  client  from  the  consequences  of  his  having 
advised  him,  in  the  teeth  and  in  the  face  of  that  interlocutor,  to 
reclaim  to  the  Inner  House.  It  would  be  his  bounden  duty  to 
advise  him  not  to  rest  satisfied  with  the  first  unfavourable  opinion, 
and  to  see  whether  it  was  well  founded.  If  it  were  not  so,  you 
might  just  as  well  say,  that  in  every  case  in  the  Courts  below  where 
the  decision  is  against  a  man,  and  from  which  he  appeals  here,  that 
if  it  is  affirmed  upon  appeal  there  is  crass  negligence,  or  at  least 
a  ease  entitling  the  party  who  has  lost  the  appeal  to  an  indemnity  ; 
because  the  man  who  was  served  with  the  notice  in  the  course  of 
the  business  was  aware  that  there  had  been  a  decision  against  his 
client  below,  and  therefore  he  ought  to  have  known  that  his  client 
coold  not  succeed  upon  appeal.  Such  a  doctrine  never  could  be 
maintained. 

I  am  of  opinion,  upon  all  these  grounds,  that  there  is  no  reason 
to  support  the  interlocutor  of  the  Court  below,  and  that  it  must  be 
reversed. 

LoBD  Campbell: 

My  Lords,  I  am  extremely  sorry  for  the  situation  in  which  Mr. 
Landell  is  placed  ;  but  we  must  not  be  carried  away  by  feelings  of 
compassion,  we  must  be  bound  by  the  principles  of  law,  and  upon 
those  principles  I  have  no  doubt  at  all,  that  Lord  Cogkbubn  and 
the  Lord  Obdinaby  took  a  just  view  of  this  case,  and  that  we  are 
bound  to  sustain  their  decision. 

Now  what  is  the  action  we  are  to  determine  upon?  It  is  an  action 
in  which  William  Landell  complains  that  he  ^having  brought  an  [  *102  ] 
action  against  Margaret  Landell,  and  having  retained  Mr.  Purves  as 
hia  professional  adviser,  that  in  the  proceeding  of  that  action  against 
Margaret  Landell,  Mr.  Purves,  his  professional  adviser,  was  guilty 
of  misconduct,  whereby  an  action  was  brought  against  him  by  Mrs. 
Margaret  Landell,  and  damages  and  costs  were  recovered,  which  he 
was  obliged  to  pay.  What  is  necessary  to  maintain  such  an  action? 
Most  undoubtedly  that  the  professional  adviser  should  be  guilty  of 
some  misconduct,  some  fraudulent  proceeding,  or  should  be  charge- 
able with  gross  negligence,  or  with  gross  ignorance.    It  is  only  upon 
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PuBYEs  one  or  other  of  those  groands  that  the  client  can  maintain  an  action 
Lakdell.  against  the  professional  adviser.  And  thus  far  it  is  quite  unneces- 
sary here  to  look  at  the  case  that  has  been  referred  to,  which  came 
on  in  the  time  of  Lord  Mansfibld,  because  there  the  action  was  to 
recover  back  money  which  had  been  paid  by  the  client  to  the  pro- 
fessional  adviser.  It  was  a  totally  different  proceeding  from  that 
which  we  have  now  to  determine  upon. 

In  an  action  such  as  this,  by  the  client  against  the  professional 
adviser,  to  recover  damages  arising  from  the  misconduct  of  the 
professional  adviser,  I  apprehend  there  is  no  distinction  whatever 
between  the  law  of  Scotland  and  the  law  of  England.  The  law 
must  be  the  same  in  all  countries  where  law  has  been  considered  as 
a  science  The  professional  adviser  has  never  been  supposed  to 
guarantee  the  soundness  of  his  advice.  I  am  sure  I  should  have 
been  sorry  when  I  had  the  honour  of  practising  at  the  Bar  of 
England,  if  barristers  had  been  liable  to  such  a  responsibility. 
Though  I  was  tolerably  cautious  in  giving  opinions,  I  have  no  doubt 
that  I  have  repeatedly  given  erroneous  opinions;  and  I  think  it  was 
Mr.  Justice  Heath,  who  said  that  it  was  a  very  difficult  thing  for  a 
gentleman  at  the  Bar  to  be  called  upon  to  give  his  opinion,  because 
it  was  calling  upon  him  to  conjecture  what  twelve  other  persons 

[  'los  ]  would  say  upon  some  point  that  had  never  before  been  ^determined. 
Well  then,  this  may  happen  in  all  grades  of  the  profession  of  the 
law.  Against  the  barrister  in  England,  and  the  advocate  in  Scotland, 
luckily,  no  action  can  be  maintained.  But  against  the  attorney, 
the  professional  adviser,  or  the  procurator,  an  action  may  be  main- 
tained. But  it  is  only  if  he  has  been  guilty  of  gross  negligence, 
because  it  would  be  monstrous  to  say  that  he  is  responsible  for  even 
falling  into  what  must  be  considered  a  mistake.  Tou  can  only 
expect  from  him  that  he  will  be  honest  and  diligent ;  and  if  there  is 
no  fault  to  be  found  either  with  his  integrity  or  diligence,  that  is  all 
for  which  he  is  answerable.  It  would  be  utterly  impossible  that 
you  could  ever  have  a  class  of  men  who  would  give  a  guarantee, 
binding  themselves,  in  giving  legal  advice  and  conducting  suits  at 
law,  to  be  always  in  the  right. 

Then,  my  Lords,  as  crassa  negligentia  is  certainly  the  gist  of  an 
action  of  this  sort,  the  question  is,  whether  in  this  summons  that 
negligence  must  not  either  be  averred  or  shown  ?  This  is  not  any 
technical  point  in  which  the  law  of  Scotland  differs  from  the  law  of 
England.  I  should  be  very  sorry  to  see  applied,  and  I  hope  this 
House  would  be  very  cautious  in  applying,  technical  rules  which 
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prevail  in  England  to  proceedings  in  Scotland.  But  I  apprehend  purvbs 
that,  in  this  respect,  the  laws  of  the  two  countries  do  not  differ,  and  landbll. 
that  the  summons  ought  to  state,  and  must  state,  what  is  necessary 
to  maintain  the  action;  this  summons  must  either  allege  negli- 
gence, or  must  show  facts  which  inevitably  prove  that  this  person 
has  been  guilty  of  gross  negligence.  Now,  here  it  is  not  at  all 
pretended  that  there  is  any  allegation  of  negligence. 

Then  what  is  the  fact  shown  from  which  negligence  is  necessarily 
to  be  inferred  ?    Why,  there  is  a  warrant,  which  was  sued  out  by 
Mr.  Purves  or  by  his  advice,  against  Margaret  Landell,  while  she 
was  living  in  Berwick,  upon  the  borders  of  the  kingdom  of  Scotland, 
she  not  being  domiciled  in  Scotland,  but  being  domiciled  in  England. 
*It  wae  held,  that,  upon  that  ground,  that  warrant  was  void.    It       [  •kh  ] 
might  have  been  subject  to  other  objections,  for  anything  I  know  to 
the  contrary;  but  it  was  held  void  upon  that  ground,  that  she 
neither  had  property  in  Scotland  nor  effects  in  it,  one  of  which 
circumstances  was  necessary  adfundandamjurisdictionem ;  nor  was 
she  domiciled  in  Scotland,  and  so  was  not  liable  to  be  sued  in  the 
Courts  of  Scotland.    It  was  upon  these  grounds  that  the  warrant 
was  held  to  be  insufficient,  and  that  the  action  of  Landell  against 
Margaret  Landell  failed.    Was  that  sufficient  to  make  a  case  for  an 
action  against  the  attorney,  when  the  question  must  be,  was  he 
guilty  of  negligence?    It  might  have  been  proved  that  she  had 
large  property  in  Scotland.    He  might  have  been  told  that  she  had 
been  domiciled  in  Scotland.    He  might  have  been  told  that  she 
had  been  living  so  long  away  from  England ;  that  she  had  aban- 
doned all    thoughts  of  returning  there,   and  had  removed  her 
household  gods  to  Scotland,  and  represented  that  as  her  domicile. 
It  is  possible  he  might  have  been  told  that  that  was  the  fact, 
although  it  turned  out  that  she  was  not  domiciled  in  Scotland,  and 
had  no  property  in  Scotland. 

How  then  can  we  inevitably  infer  from  the  simple  fact  of  the 
warrant  being  found  bad,  that  Purves  was  guilty  of  gross  negli- 
gence? He  may  have  been ;  I  know  nothing  one  way  or  the  other 
—it  is  not  here  alleged.  If  it  had  been,  and  he  had  denied  it,  then 
the  issue  would  have  been  plain,  and  a  trial  before  a  jury  could 
have  taken  place;  and  then  the  evidence  would  have  shown  whether 
he  was  guilty  of  negligence  in  suing  out  the  warrant,  or  whether  he 
had  acted  with  due  care  and  caution,  and  the  warrant  had  turned  out 
tobebad,'notwithstanding  all  the  care  and  caution  he  could  exercise. 
It  seems  to  me  therefore,  my  Lords,  that,  upon  principles  as  to 
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PuBVEs      which  there  can  be  no  doubt,  this  summons  is  defective ;  because  it 
L/LNDKLL.     neither  alleges  what  is  necessary  *to  maintain  the  action,  nor  does 

[  *i^^  ]      it  show  facts  that  raise  a  necessary  inference   that  any  gross 
negligence  did  exist. 

We  were  referred  to  a  case  to  show,  that,  by  the  law  of  Scotland, 
it  is  not  at  all  necessary  to  allege  in  the  summons  that  there  has 
been  negligence.  But  that  was  where  there  had  been  a  clear  breach 
of  duty.  The  strongest  case  is  that  of  Stevenson  v.  Rowand(i). 
Now,  when  we  examine  that  case,  as  set  out  by  the  appellant  in  his 
printed  papers,  it  appears  that  the  ground  of  action  was  upon  that 
summons  abundantly  set  out ;  because  the  action  was  brought  for 
the  breach  of  a  specific  duty,  which  duty  was  set  out  upon  the  face 
of  the  summons.  There  is,  upon  the  face  of  the  summons,  an 
allegation,  "  that  Stevenson  did  not  complete  the  said  security  in 
a  legal  manner,  by  obtaining  from  the  superior  any  confirmation 
of  the  said  bond  and  disposition  in  security,  or  of  the  aforesaid 
instrument  of  sasine  following  thereon.  That  it  was  incumbent 
upon  the  said  Nathaniel  Stevenson  to  procure  a  legal  and  valid 
security  for  the  said  Henry  Wardrop  and  the  pursuer,  so  as  to 
render  it  complete  and  effectual  against  all  subsequent  deeds  and 
infeftments  ;  and  as  the  pursuer  has  sustained  much  loss,  damage, 
and  expense,  in  consequence  of  the  said  Nathaniel  Stevenson  not 
having  drawn  and  completed  the  said  heritable  security  in  such 
form  and  manner  as  would  have  given  the  same  priority,  but  in 
such  form  and  manner  as  has  postponed  the  same  to  a  posterior 
security  and  burden,  over  the  said  lands  and  others,  he  is  bound  in 
law,  justice,  and  equity,  to  free  and  relieve  the  pursuer  from  the 
loss,  damage,  and  expense  thereby  occasioned." 

Now  what  does  that  mean  ?  It  is  a  plain  allegation  that  it  was 
the  duty  of  Stevenson  to  procure  the  security  there  stated  to  be 
framed  in  a  particular  manner,  and  that  he  had  not  procured  it  to 
be  framed  in  that  particular  manner,  whereby  a  loss  had  accrued  to 

[  ♦106  ]  the  party  who  complained.  *Upon  this  it  would  have  been  the 
easiest  thing  in  the  world  to  frame  an  issue,  whether  it  was  incum- 
bent upon  Stevenson  to  do  what  was  alleged,  and  whether  he  had 
failed  in  the  discharge  of  his  duty.  But  upon  the  summons  here  it 
,  would  be  impossible  to  frame  any  such  issue ;  the  only  issue  that 
could  be  framed  has  been  framed  by  the  clerk  who  discharges  that 
duty.  He  has  looked  at  the  summons,  and  he  has  framed  the  best 
issue  that  the  summons  would  admit  of,  and  yet  upon  the  face  of  it 
(1)  53  B.  E.  1  (2  Dow  &  CI.  104). 
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we  find  that  the  issue  avers  a  finding  in  favour  of  the  pursaer,       pubvkb 
which  could  not  have  been  found  by  the  special  finding  of  the  jury,     lakdbll. 
for,  although  the  warrant  might  have  been  wrong,  he  still  might 
have  acted  with  the  greatest  care. 

There  is  no  attempt  whatever  to  show  that  in  such  an  action  by 
the  practice  of  the  law  of  Scotland,  it  is  not  necessary  for  a  man  to 
allege  negligence,  or  to  show  facts  from  which  negligence  must 
inevitably  be  inferred.  As  to  the  distinction  supposed  to  have  been 
taken  by  the  Lobd  Justicb  Clerk  (i)  between  '*  a  warrant  that  affects 
the  liberty  of  the  subject,  and  any  ordinary  matter  of  business  in 
which  an  agent  may  be  employed;"  it  appears  to  me,  as  well  as  to 
my  noble  and  learned  friend,  that  that  learned  and  most  laborious 
Judge  must  have  been  inaccurately  reported  with  respect  to  that 
distinction :  because,  if  the  report  is  accurate,  it  seems  that  upon 
all  other  actions  negligence  must  be  alleged,  but  that  when  there  is 
any  proceeding  that  touches  the  liberty  of  the  subject,  then,  with- 
out any  allegation  of  negligence,  the  professional  adviser  is  liable, 
if  there  has  been  any  mistake.  Now,  it  is  enough  to  say  that  there 
is  no  authority  for  that  distinction  in  the  law  of  Scotland,  and 
there  seems  to  me  to  be  no  principle  to  warrant  it,  and  there  being 
neither  principle  nor  authority,  and  it  having  been  abandoned  by 
the  counsel  for  the  respondent,  I  should  not  say  a  word  about  it, 
except  *that  it  seems  to  me  that  there  must  have  been  some  mistake  [  'lo?  ] 
in  the  report,  because,  although  some  proceeding  may  have  taken 
place,  whereby  the  liberty  of  the  subject  may  be  affected  in  the 
course  of  a  judicial  proceeding,  yet  no  one  could  be  liable  but  the 
professional  adviser ;  and  he  cannot,  unless  he  has  been  guilty  of 
some  negligence,  as  he  does  not  guarantee  the  correctness  of  the 
advice  which  he  gives. 

On  these  grounds,  my  Lords,  I  think  the  reasoning  of  the  Loan 
OsDraABY,  in  his  note,  is  perfectly  satisfactory,  and  I  regret  that  it 
came  before  the  Second  Division  of  the  Inner  House,  and  that 
when  there  Lord  Monobibff's  doubt  or  opinion  did  not  prevail.  I 
r^et  that  there  has  been  this  distinction  attempted  to  be  made, 
because  the  distinction  does  not  rest  upon  principle  or  authority ; 
and,  therefore,  I  apprehend  that  this  interlocutor  of  the  Second 
Division  must  be  reversed,  and  that  the  interlocutor  of  the  Lord 
O&DDTJkRT  should  be  affirmed.  And  I  presume  that  now  the  judg- 
ment of  this  House  should  be  that  Mr.  Purves  be  assoiled  from  the 
conclusion  of  the  summons,  and  the  interlocutor  be  recalled. 
1)  4  fieU,  Muir.  &  D.  1303. 
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PURYBS 
t. 

Landrll. 


M08] 


Thb  Lobd  Chancellor  (i)  : 

My  Lords,  I  am  of  the  same  opinion  that  has  been  expressed  so 
fully  and  ably  by  my  noble  and  learned  friends  in  this  case.  It  is 
quite  unnecessary  for  me,  after  the  detailed  manner  in  which  thej 
have  adverted  to  the  particular  facts  of  the  case,  to  go  over  the 
same  ground.  I  shall,  therefore,  state,  in  a  very  few  words,  the 
principle  upon  which  I  think  this  question  ought  to  be  decided,  and, 
in  fact,  it  is  nothing  more  than  a  repetition  of  what  has  been  stated 
by  my  two  noble  and  learned  friends. 

It  is  quite  clear  that  the  summons  must  state  a  sufficient  cause  of 
action.  When  an  action  is  brought  against  a  solicitor,  he  is  liable 
merely  in  cases  where  he  has  shown  a  want  of  reasonable  skill,  or 
where  he  has  been  guilty  of  *gross  negligence.  The  summons 
therefore,  I  apprehend,  must  state  either  a  case  of  gross  negligence, 
or  a  case  of  breach  of  duty.  Now  it  is  quite  clear  in  this  case,  that 
upon  the  summons,  there  is  no  positive  statement  of  any  want  of 
reasonable  skill,  nor  any  express  statement  of  negligence ;  and  I  am 
of  opinion  that,  upon  the  other  facts  stated  in  the  summons,  there 
is  nothing  equivalent  to  this  averment.  It  follows  therefore  that 
the  summons  in  this  respect  is  defective,  and  I  think  that  the 
interlocutor  of  the  Court  below  ought  to  be  reversed. 


(Ordered  and  adjudged.  That  the  interlocutor  of  the  27th  May^ 
1842,  complained  of  in  the  said  appeal,  be  reversed ;  and  it  is 
further  ordered,  that  the  case  be  remitted  back  to  the  Court  of 
Session  in  Scotland,  with  directions  to  that  Court  to  adhere  to  the 
interlocutor  of  the  Lobd  Obdinabt,  of  the  19th  of  March,  1842, 
and  to  proceed  further  therein  as  shall  be  just  and  consistent  with 
this  judgment.) 


1846. 
March  11. 

Lord 

Lyndhurst, 

L.C. 

Lord 
Brouohah. 

Lord 
Campbell. 

[109] 


HAMILTON  V.  WATSON. 

(12  Clark  &  Finnelly,  109—120.) 

A  surety  is  not  of  necessity  entitled  to  receive)  without  enquiry,  from  the 
party  to  whom  he  is  about  to  bind  himself,  a  full  disclosure  of  all  the 
circumstances  of  the  dealings  between  the  principal  and  that  party. 

If  he  requires  to  know  any  particular  matter,  of  which  the  purty  about 
to  receive  the  security  is  informed,  he  must  make  it  the  subject  of  a  distinct 
enquiry. 

An  obligation  to  a  banker  by  a  third  party  to  be  responsible  for  a  cash 


(1)  Lord  Lyndhurst. 
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credit  to  be  giyen  to  one  of  the  banker's  cttstomers,  is  not  avoided  by  the     Hamiltov 
fact,  that,  immediately  alter  the  execution  of  the  obligation,  the  cash  credit  t, 

is  employed  to  pay  off  an  old  debt  due  to  the  banker.  Watson. 

If  the  surety  intends  to  rely  upon  such  a  fact  for  his  defence,  as  showing 
that  tiiere  was  a  previous  agreement  between  the  banker  and  the  customer 
to  deal  with  the  credit  in  a  particular  manner,  to  which  he,  if  he  had  known 
it,  should  not  have  consented,  he  must  bring  such  a  defence  before  the 
Court  by  putting  it  on  the  record. 

Tms  case  originated  in  a  suspension  of  a  charge  upon  a  cash 

credit  bond  for  7502.,  granted  to  (he  Glasgow  and  Ship  Bank  by 

the  appellant,  as  cautioner  or  surety   for  the  late  Peter  EUes, 

merchant  in  Glasgow.     The  following  are  the  circumstances  of 

the  case  : 

In  March,  1885,  the  late  Peter  EUes  obtained  a  cash  account  for 

750/.  from  the  firm  of  Garrick,  Brown,  &  Co.,  carrying  on  the 

basiness  of  bankers  in  Glasgow,  under  the  name  of  the  Ship  Bank. 

A  bond  was  then  granted  by  EUes  and  by  his  father,  with  two 

other  cautioners  or  sureties,  Alexander  Dewar,  now  deceased,  and 

Darid  Anderson,  manufacturer  in  Glasgow. 

The  whole  of  the  sum  thus  credited  was  drawn  out  by  *Elles      [  *iio  ] 

before  the  end  of  the  month,  and  the  only  other  entries  in  the 

account  were  those  of  the  addition  of  interest  at  the  close  of  the 

years  1885  and  1886. 

Carrick  k  Co.,  on  the  29th  December,   1885,    wrote  to  EUes 

annoimcing  the  death  of  Mr.  Alexander  Dewar,  one  of  the  obligants, 

and  requesting  that  the  credit  might  either  be  paid  up,  or  renewed 

with  additional    security.    This  demand    for  a  settlement   was 

repeatedly  renewed,  but  without  effect. 

Id  July,  1886,  a  junction  was  formed  between  the  Bank  conducted 

by  Carrick  &  Co.,  and  the  Glasgow  Bank  Company.    By  a  contract 

then  entered  into  between  these  parties,  it  was  agreed,  that  the 

banking  business  and  firm  of  the  Ship  Bank  should,  from  and  after 

the  Ist  July,  1886,  merge  in  the  business  of  the  Glasgow  Bank,  and 

be  thenceforth  carried  on  under  the  style  and  firm  of ''  the  Glasgow 

and  Ship  Bank  Company,"  or  such  other  style  and  firm  as  they 

might  afterwards  choose  to  adopt.    It  was  farther  stipulated,  that 

the  proprietors  of  the  Ship  Bank  should  transfer  and  convey  to  the 

new  Company  their  whole  establishment,  and  their  whole  property, 

seeorities,  bills,  and    other  obligations,   with  certain  exceptions 

specified  in  the  contract,  at  a  certain  valuation  put  thereon ;  and 

on  the  other  hand,  the  Glasgow  Company  became  bound  to  transfer 

and  make  over  200  shares  of  original  stock,  estimated  to  be  worth 

32,0002.  sterling  to  the  partners  of  the  Ship  Bank,  as  part  of  the 
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Hamilton  stipulated  price  and  value  of  the  subjects  made  over  to  them. 
Watson.  There  was  also  a  stipulation  in  the  contract,  that,  if  the  Glasgow 
Bank  Company  should  decline  to  take  over  any  of  the  bonds,  bills, 
or  other  obligations  due  to  the  Ship  Bank  at  the  full  value,  the 
same  should  remain  with  Mr.  Bowand  or  Mr.  Galloway,  as  trustee 
for  Garrick  &  Co.,  for  the  purpose  of  recovering  the  same,  the 
amount  of  the  said  obligations,  with  interest,  being  to  be  accounted 
for  to  the  Glasgow  Bank. 

On  the  12th  Aug.,  1886,  the  respondent,  who  was  the 
[  «iii  ]  ^representative  of  the  Glasgow  and  Ship  Bank,  wrote  to  require 
payment  of  the  debt  due  from  EUes,  and  on  .the  22nd  of  that 
month,  the  latter  sent  an  answer,  proposing  a  new  bond  with  a 
substitute  surety  instead  of  Dewar.  The  o£fer  was  declined.  In 
March,  1887,  these  negociations  were  renewed,  but  it  was  not  until 
October,  1887,  that  any  arrangement  was  finally  made.  In  that 
month  a  new  bond  was  executed  with  the  appellant,  as  a  surety, 
and  it  was  arranged  that  the  new  cash  account  should  be  opened 
in  name  of  the  firm  of  Elles,  Hutcheson  &  Company,  of  which 
Peter  Elles  was  then  the  sole  partner. 

This  new  bond  contained  the  following  statement,  "that  the 
Company  carrying  on  business  in  Glasgow  as  bankers  under  the 
firm  of  '  the  Glasgow  and  Ship  Bank  Company,'  have  agreed  to 
allow  us  credit  on  a  cash  account  to  be  kept  in  the  books  of  the 
said  Bank  Company,  at  their  office  in  Glasgow,  in  name  of  the  said 
firm  of  Elles,  Hutcheson  &  Company,  to  the  amount  of  7502.*' 
The  parties,  therefore,  bound  themselves,  jointly  and  severally,  to 
pay  to  the  Bank  '*  the  foresaid  sum  of  750Z.,  or  such  part  or  parts 
thereof  as  shall  appear  to  be  due  to  the  said  Glasgow  and  Ship 
Bank  Company  on  the  said  cash  account  to  be  kept  in  their  books 
in  name  of  the  said  firm  of  Elles,  Hutcheson  &  Company,  as 
aforesaid,  upon  their  drafts  or  orders  on,  or  receipts  to  the  said 
Glasgow  and  Ship  Bank  Company." 

It  did  not  appear  that  when  the  appellant  signed  this  bond  he 
was  aware  of  any  of  the  previous  transactions  between  the  Bank 
and  Elles,  nor  was  any  information  on  that  subject  given  to  him 
by  the  respondent. 

On  the  13th  October,  1887,  being  within  a  week  after  the  date  of 
the  bond,  the  interest  upon  the  old  cash  account  due  by  Elles  was 
calculated  and  added  to  the  principal,  making  the  whole  sum  due 
8882.  7s.  Id.  On  the  same  day,  EUes  drew  a  draft  upon  the  new 
account  with  the  Glasgow  and  Ship  Bank  for  7602.,  being  the  total 
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*amoimt  of  the  credit  for  which  the  appellant  had  become  bound.    Hamilton 
No  part  of  the  sum  contained  in  this  draft  was  actually  paid  to     watsok. 
Elles.    The  draft  was  simply  handed  to  the  teller  of  the  Bank,  who      [  *ii2  ] 
made  entries  in  his  book,  debiting  the  new  Company  with  the  whole 
amount  of  the  debt  due  on  the  old  account,  and  crediting  them 
with  the  amount  of  the  draft.    With   this  order,  and  a  sum  of 
^I.  7s.  li.,  paid  by  Mr.  Elles  in  cash,  the  account  between  him 
and  Garrick  &  Co.  was  credited  by  an  entry  to  this  effect :  "  1887, 
Oct  13.    By  cash  in  full,  888Z.  7«-  Id." 

Elles  subsequently  deposited  several  sums  in  his  account,  which 
were  generally  of  small  amount,  and  drawn  out  again  at  short 
intervals. 

Some  time  afterwards  Mr.  Elles  died  in  insolvent  circumstances, 
and  his  estate  was  sequestrated.  The  appellant  was  then  required 
by  the  Glasgow  and  Ship  Bank  to  pay  the  money  due  on  his  bond, 
wiUi  the  interest  thereon,  amounting  in  the  whole  to  8182. 7s.  9d.,  and 
proceedingB  were  taken  by  the  respondent  to  enforce  this  demand. 

The  appellant  having  discovered  the  facts  above  stated,  presented 
a  saspension  of  this  charge,  first,  on  the  ground  that  his  suretyship 
was  void,  as  all  the  circumstances  of  the  dealings  between  the 
parties  had  not  been  communicated  to  him ;  and  secondly,  that  the 
suretyship  related  only  to  prospective  advances,  and  could  not  be 
made  applicable  to  the  payment  of  an  old  debt. 

The  LoBD  Ordinaby,  before  whom  the  case  was  heard,  repelled 

the  reasons  of  suspension,  and  found  the  chargers  entitled  to 

expenses.    This  decision  was  brought  before  the  Second  Division 

of  the  Court,  when  there  was  a  difference  of  opinion  on  the  Bench. 

It  appeared  to  the  Lord  Justice  Glbbk  that  the  question  raised 

was  one  proper  for  the  determination  of  a  jury;  but  the  other 

Judges  took  a  different  view,  conceiving  that  the  cause  might  be 

decided  upon  the  admitted  facts,  and  the  written  evidence  in  process. 

*A  majority  of  their  Lordships  accordingly  decided  that  the  bond       [  *ii3] 

oi  caution  was  binding  on  the  appellant,  notwithstanding  the 

circumstances  under    which  it  was  obtained;  the  Lord  Justice 

Clsee  dissenting  from  this  judgment,  and  delivering  his  opinion, 

to  the  effect  that  there  had  been  a  secret  agreement  or  understanding 

entered  into  between  Elles  and  the  Bank,  which  had  not  been 

^onminnieated  to  the  appellant,  and  that  a  fraud  had  thus  been 

practised  upon  him,  whereby  his  cautionary  obligation  had  been 

tttdered  null  and  void  (i). 

(1)  5  Bell«  Murray,  Donaldson,  and  Young,  280. 
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Hamilton  Mr.  Twmer  and  Mr.  Anderson  for  the  appellant : 

r. 
Watsok.         There  has  been  a  concealment  here,  which  relieves  the  surety 

from  his  reBponeibility.     When  a  Bank  takes  a  security  from  a 

person  becoming  surety  for  one  of  its  customers,  the  managers  of 

the  Bank  are  bound  to  communicate  to  the  proposed  surety  every 

information  which,  in  relation  to  the  suretyship,  it  may  be  material 

for  him  to  know.    If  such  information  is  not  communicated,  the 

surety  is  released.     This  principle  has  often  been  recognized  in  the 

English  authorities :  Qlyn  v.  Hertel  (i)  established  it  in  the  plainest 

manner.     There  a  guarantie,  given  for  the  sum  of  5,0002.,  was 

held  not  to  cover  money  to  that  amount  already  due,  but  to  extend 

only  to  future  loans.     That  case  exactly  applies  to,  and   must 

govern  the  present. 

What  are  the  facts  here?      There  was  an  old  debt  of  750^. 

existing  in  March,  1885;   and  the  money  thus   due,   continued 

unpaid  from  that  time  till  the  18th  of  October,  1887.    During  that 

time  applications  were  made  by  Garrick  k  Go.  for  payment,  and 

further  transactions  were  declined  unless  payment  was  made. 

(The  Lord  Ghancbllob  :  There  were  two  or  three  sureties ;  one 

[  *iu  ]      of  them  *died ;  and  in  consequence  of  that  circumstance  applicatioD 

was  made  for  payment,  or  that  another  surety  should  be  provided.) 

No  surety  was  at  that  time  substituted  in  the  place  of  the  person 
who  had  died ;  but  at  length,  in  August,  1887,  the  managers  of 
the  Bank  consented  to  draw  out  this  bond  of  suretyship,  which 
they  sent  to  EUes  to  get  executed  by  the  appellant,  who  had  been 
proposed  as  the  new  surety.  It  was  executed  by  the  appellant, 
and  then  handed  by  EUes  to  the  Bank.  The  circumstances  of 
the  person  for  whom  the  security  was  given — that  is  to  say, 
the  circumstances  of  his  dealings  with  the  Bank — were  not  com- 
municated by  the  managers  of  the  Bank  to  the  proposed  surety. 
It  was  not  communicated  to  him  that  the  security  into  which  he 
was  about  to  enter  for  EUes  was  not  for  a  fresh  cash  credit  to  that 
person,  but  was  in  fact  a  mere  undertaking  to  pay  an  old  debt  of  his. 
There  was  therefore,  as  to  the  appellant,  a  material  suppression  of 
facts  with  which  he  was  entitled  to  be  acquainted ;  those  facta 
were  in  the  knowledge  of  the  parties  to  whom  he  was  to  become 
bound ;  they  were  such  as  were  likely  materially  to  influence  his 
mind  in  undertaking  or  declining  the  suretyship,  and  ought  to  have 

(!)  8  Taunt.  208;  2  Mooie,  134. 
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been  cx)mini]nicated  to  him  before  he  entered  into  it    [They  cited      wj^*goN. 

Smith  V.  The  Bank  of  Scotland  (i),  The  Leith  Banking  Co.  v.  Bell  (2),        [  115  J 

Pidcock  V.  Bishop  (8),  and  Stone  v.  Compton  (4).]     The  principle  of 

the  law  with  regard  to  a  surety  is  therefore  clear :  it  is,  that  all 

the  circumstances  which  affect  his  liability  must  be  communicated 

to  him. 

(The  Lobd  Chancellor  :  It  does  not  seem  to  me  that  there  is 
here  any  allegation  of  fraud  or  misrepresentation,  or  even  of  any 
Becret  agreement  as  to  the  way  in  which  the  money  was  to  be 
applied.) 

All  the  circumstances  are  stated ;  and  they  show  the  probable 
existence  of  an  agreement,  and  the  concealment  of  it  from  the 
surety.  The  law  will  not  allow  such  a  concealment.  This  House 
has,  in  the  recent  case  of  Railton  v.  Mathews  (5),  acted  on  that 
role.    ♦    ♦     * 

The  Lard  Advocate  and  the  Solicitor-General  (Sir  F.  Thesiger)       [  116  ] 
for  the  respondent :  - 

The  principle  of  law  is  not  disputed  here ;  but  its  applicability 
in  the  present  case  is  denied.    In  all  the  cases  cited,  there  was  a 
concealment  of  something  which  affected  the  very  nature  of  the 
contract  entered  into   by  the  surety.     ♦     *     No  such  fraud  has       [ii7] 
been  committed  here.    Admitting,  therefore,  to  the  fullest  extent, 
the  authority  of  these  cases,  it  is  submitted  that  they  do  not 
apply  to  the  present.     The  only  fact  that  the  bankers  here  could 
communicate  was,  that  EUes  was  not  able  at  the  moment  to  pay 
his  own  debts,  and  could  not  get  money  except  through  the  credit 
of  a  third  person.    But  that  fact  was  evident  from  the  circumstance 
of  his  requiring  a  surety ;  for  had  he  been  in  flourishing  circum- 
stance, there  would  have  been  no  need  of  a  surety  i6  obtain  him 
a  credit.    The  argument  on  the  other  side  cannot  be  maintained 
without  the  appellant  going  the  length  of  contending  that  the 
surety  is  entitled  to  know  the  specific  use  to  which  the  money 
raised  on  his  credit  is  to  be  applied.     Information  to  that  extent 
would,  in  most  cases,  be  impossible ;  and  if  any  necessity  to  impart 
it  could  be  imposed  upon  bankers,  they  must  altogether  refuse  cash 

(1)  7  Shaw  &   Dl.    244;    1    Dow.  (3)  27  B.  B.  430  (3B.  &  C.  605). 
272.  (4)  60  B.  B.  639  (5  Bing.  N.  0. 142 ; 

(2)  8  Shaw  A  Dl.  721 ;  5  Wils.  &      6  Scott,  846). 

S»w.  703.  (6)  59  B.  B.  308  (10  Ca.  ft  Fin.  934). 
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Hamilton     credits  to  any  of  their  castomerB.     The  appellant  has  not  sustained 
Watsok.     wiy  injury  from  this  transaction,     ♦    ♦     ♦ 

[  118  ]        The  Lobd  Ghancbllor  (i) : 

My  Lords,  I  have  already  stated  daring  the  argument,  that  I 
considered  that  there  was  no  averment  of  any  agreement  as  to  the 
mode  in  which  the  money  was  intended  to  be  applied ;  and  I  have 
stated  the  substance  of  the  opinion  which  I  entertain  upon  this 
point.  The  mere  circumstance  of  the  parties  supposing  that  the 
money  was  intended  to  be  applied  to  a  particular  purpose,  and  the 
fact  that  it  was  intended  to  be  so  applied,  do  not  appear  to  me  to 
vitiate  the  transaction  at  all.  If  there  was  a  stipulation  that  it  was 
to  be  so  applied,  and  these  were  the  conditions  upon  which  the 
money  was  advanced,  it  might  have  affected  the  transaction.  But, 
in  order  to  raise  that  question,  there  should  have  been  an  averment 
upon  the  record  that  such  an  agreement  had  been  entered  into. 
In  the  absence  of  any  such  averment,  I  think  the  parties  are  not 
in  a  condition  to  rest  their  case  upon  the  mere  implied  existence  of 
such  an  agreement,  and,  therefore,  I  think  the  judgment  of  the 
Court  below  ought  to  be  sustained. 

Lord  Brougham: 

My  Lords,  I  am  of  the  same  opinion,  and  I  have  never  entertained 
any  doabt  from  the  beginning.  Fraud  is  neither  averred,  nor 
supposed  to  be  averred,  nor  are  the  circumstances  so  stated  as  to 
raise  the  inevitable  inference  of  fraud  or  deception,  cind  the  party, 
the  real  creditor — the  Bank — in  these  circumstances  was  not  bound 
to  volunteer  a  disclosure  of  any  transaction  that  passed  between 
him  and  the  other  party. 

Lord  Campbell  : 

My  Lords,  I  am  of  the  same  opinion.  Your  Lordships  must 
particularly  notice  what  the  nature  of  the  contract  is.  It  is  surety- 
ship upon  a  cash  account.  Now  the  question  is,  what,  upon 
entering  into  such  a  contract,  ought  to  be  disclosed?  and  I  will 
venture  to  say,  if  your  Lordships  were  to  adopt  the  principles  laid 
down,  and  contended  for  by  the  appellant's  counsel  here,  that  you 
[  *119  ]  *  would  entirely  knock  up  those  transactions  in  Scotland  of  giving 
security  upon  a  cash  account,  because  no  bankers  would  rest 
satisfied  that  they  had  a  security  for  the  advance  they  made,  if,  as 

(1)  Lord  Ltkdhurst. 
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it  is  contended,  it  is  essentially  necessary  that  every  thing  should    HAiiiLToy 

be  disclosed  by  the  creditor  that  is  material  for  the  surety  to  know,      watson. 

If  such  was  the  rule,  it  would  be  indispensably  necessary  for  the 

bankers  to  whom  the  security  is  to  be  given,  to  state  how  the 

account  has  been  kept:  whether  the  debtor  was  in  the  habit  of 

overdrawing ;  whether  he  was  punctual  in  his  dealings ;  whether 

he  performed  his  promises  in   an  honourable  manner  ;    for  all 

these  things  are  extremely  material  for  the  surety  to  know.     But 

unless  questions  be  particularly  put  by  the  surety  to  gain  this 

information,  I  hold  that  it  is  quite  unnecessary  for  the  creditor,  to 

whom  the  suretyship  is  to  be  given,  to  make  any  such  disclosure ; 

and  I  should  think  that  this  might  be  considered  as  the  criterion 

whether  the  disclosure  ought  to  be  made  voluntarily,  namely, 

whether  there  is  anything  that  might  not  naturally  be  expected 

to  take  place  between  the    parties    who  are  concerned  in  the 

transaction,  that  is,  whether  there  be  a  contract  between  the 

debtor  and  the  creditor,  to  the  effect  that  his  position  shall  be 

different  from  that  which  the  surety  might  naturally  expect ;  and, 

if  so,  the  surety  is  to  see  whether  that  is  disclosed  to  him.    But  if 

there  be  nothing  which  might  not  naturally  take  place  between 

these  parties,  then,  if  the  surety  would  guard  against  particular 

fexHa,  he  must  put  the  question,  and  he  must  gain  the  information 

which  he  requires.     Now,  hi  this  case,  assuming  that  there  had 

been  the  contract  contended  for,  and  that  that  had  been  concealed, 

that  would  have  vitiated  the  suretyship.     There  is  no  proof,  nor  is 

there  any  allegation  that  there  was  any  such  contract.     There  is, 

therefore,  neither  allegation  nor  proof,  and  what  then  does  the  case 

rest  upon  ?    It  rests  merely  upon  this,  that  at  most  there  was  a 

concealment  by  the  bankers  of  the  former  debt,  and  *of  their      [  •120  ] 

expectation,  that  if  this  new  surety  was  given,  it  was  probable  that 

that  debt  would  be  paid  off.    It  rests  merely  upon  non-disclosure 

or  concealment  of  a  probable  expectation.    And  if  you  were  to  say 

that  such  a  concealment  would  vitiate  the  suretyship  given  on  that 

account,  your  Lordships  would  utterly  destroy  that  most  beneficial 

mode  of  dealing  with  accounts  in  Scotland. 

Lo&D  Bbougham  : 

I  am  not  at  all  clear  (though  it  is  quite  immaterial)  that  the  surety 
^oold  have  acted  differently  if  he  had  known  of  the  matter  thus  said 
to  be  concealed.    That  has  been  taken  for  granted  all  the  while. 

Judgment  affirmed^  mth  co8t84 

a.lL— VOL.  LXIX.  6 
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JOHN  C00K80N  v.  ISAAC  COOKSON  and  Othebs. 

(12  Clark  &  Finnelly,  121—150 ;  affg.  S.  C.  nom.  Cooham  v.  Reay,  o  Beav.  22.) 

Where  money  is  directed  to  be  invested  in  land  or  other  security,  bat  the 
conversion  has  not,  in  fact,  taken  place  until  the  whole  interest — ^whether 
in  land  or  money — ^has  become  vested  absolutely  in  one  person,  whether  in 
possession  or  in  reversion  expectant  upon  the  death  of  another,  any  act  of 
his,  indicating  an  option  in  which  character  to  take  or  dispose  of  it,  will 
determine  the  succession  as  between  his  real  and  personal  representatives. 

Held,  that  even  if  the  fund  had  been  impressed  in  this  case  with  the 
character  of  real  estate— which  was  doubtful — it  was  reconverted  into 
personalty  by  the  subsequent  acts  of  the  party  absolutely  entitled. 

John  Cookson,  by  his  will,  dated  the  7th  of  March,  1774,  after 
making  a  specific  devise  to  his  wife  for  her  life,  and  making  an 
appointment  of  a  settled  estate  and  ^sorne  specific  devises  and 
bequests  in  favour  of  his  eldest  son,  Isaac,  gave  all  other  his 
lands,  goods,  and  chattels  to  his  wife,  and  appointed  her  sole 
executrix,  ^'  with  the  tuition  and  education  of  all  every  such 
younger  children,  and  to  provide  for  them  with  regard  to  their 
fortunes  as  they  might  deserve  and  merit.*' 

The  testator,  at  the  time  of  making  his  will,  also  wrote  a  further 
testamentary  paper,  as  follows:  "Instructions  or  advice  to  my  wife, 
with  regard  to  my  younger  children:  As  to  my  son  John,  who 
intends  for  the  law,  I  would  have  2502.  per  annum  paid  him,  until 
a  sum  of  10,0002.  can  be  invested  in  land  or  some  other  securities, 
which  is  to  be  invested  in  trustees  for  his  use,  as  to  the  interest  of 
such  money  or  produce  of  such  lands,  for  his  natural  life;  and  if  he 
marries  with  your  consent  and  approbation,  first  obtained  in  writing, 
and  not  otherwise,  that  he  make  such  settlement  on  such  wife  as  he 
may  marry  as  you  may  judge  proper,  and  that  the  remainder  shall 
go  to  such  child  or  children  he  may  have  lawfully  begotten  ;  but  in 
failure  of  these,  to  my  eldest  son  Isaac  and  his  heirs  for  ever.  As 
to  my  son  Thomas,  I  propose  he  should  have  the  same  sum,  bnt 
with  the  same  limitations  as  my  son  John.  As  to  Joseph,  I  would 
have  him  brought  up  to  business,  and  to  give  the  amount  in  some 
business  I  am  concerned,  in  the  like  manner,  to  prevent  its  being 
spent,  to  fix  the  like  10,0002.  in  the  same  manner  above  mentioned; 
my  daughters,  Hannah  and  Sarah,  to  have  5,0002.  each.  All  the 
surpluses  over  and  above  your  own  expenses  to  be  laid  out  in 
mortgage,  or  purchases  for  the  purposes  before  mentioned." 

The  testator  died  in  Dec.,  1788,  leaving  his  wife  and  three 
sons,  Isaac,  John,  and  Joseph,  surviving ;  Thomas  died  previously, 
unmarried.  The  widow  and  executrix  proved  the  will  and  said  paper 
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as  part  thereof.  John  Gookson,  the  son,  intermarried  with  Hannah  Cookson 
Jane  Beed  in  Feb.,  1784,  with  the  approbation  of  his  mother.  By  cookson. 
the  indenture  of  settlement  made  on  that  occasion,  to  which  *the  [  •123  ] 
mother  was  a  party,  after  reciting  the  said  will  and  testamentary 
paper,  among  other  things,  it  was  witnessed,  that,  in  consideration 
of  the  intended  marriage,  and  of  the  covenants  of  the  said  H.  J. 
Reed,  thereinafter  contained,  the  said  J.  Cookson  covenanted  that 
be  would,  within  six  calendar  months  after  the  solemnization  of  the 
then  intended  marriage,  cause  10,000Z.  to  be  raised  out  of  the  assets 
of  the  said  testator,  and  pay  or  cause  the  same  to  be  paid  to 
or  vested  in  Henry  Ulrich  Beay  and  Thomas  Lowes  (parties  to 
the  indenture),  their  executors,  administrators,  and  assigns,  upon 
trust,  that  they,  or  the  survivor,  &c.,  should,  with  the  approbation 
of  the  said  J.  Cookson  and  H.  J.  Beed,  his  intended  wife,  or  the 
survivor  of  them,  so  soon  as  a  convenient  purchase  or  purchases 
should  be  found,  lay  out  and  dispose  of  the  said  sum  of  10,0002.,  in 
one  or  more  purchase  or  purchases  of  freehold  messuages,  lands, 
tenements,  or  hereditaments  of  an  estate  of  inheritance  in  fee 
simple  in  possession,  in  some  part  or  parts  of  England,  and 
thereupon  settle,  convey,  and  assure,  or  cause  and  procure  to  be 
settled,  conveyed,  and  assured,  all  such  messuages,  lands,  &c.,  so 
to  be  purchased,  to  the  use  of  the  said  J.  Cookson  and  his  assigns, 
daring  his  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  his  said  intended  wife, 
and  her  assigns,  for  her  life,  for  her  jointure,  and  in  lieu  of  dower, 
with  remainder  to  the  use  of  such  child  or  children  as  the  said 
J.  Cookson  might  have  lawfully  begotten,  for  such  estate,  and  in 
sneh  manner  as  the  said  testamentary  paper,  so  signed  by  the  said 
testator,  in  its  true  construction  directs,  with  such  limitation  over 
as  in  the  said  testamentary  paper  is  mentioned.  And  it  was  by  the 
said  indenture  provided  and  declared,  that  it  should  be  lawful  for 
the  said  Beay  and  Lowes,  and  the  survivor  of  them,  &c.,  with  the 
approbation  of  the  said  J.  Cookson  and  H.  J.  Beed,  his  intended 
vife,  until  such  purchase  or  purchases  should  be  made,  or  in  case 
by  the  true  construction  of  the  said  will  and  testamentary  paper 
*the  said  sum  of  10,000/.  ought  not  to  be  laid  out  or  invested  in  the  [  *124  ] 
purchase  of  lands,  to  lay  out  and  invest  the  said  sum  upon  any 
public  or  private  securities,  or  in  the  purchase  of  any  public  stocks, 
uid  from  time  to  time  to  call  in  and  receive  the  money  so  lent  or 
I^aeed  out  on  secoriiies,  or  to  sell  and  dispose  of  such  stocks  so  to 
be  porchased,  and  again  to  lend  or  invest  the  same  monies,  or  any 
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OooKBON  part  thereof  in  manner  aforesaid,  as  often  as  they  should  think  fit 
GooKsoN.  ^ith  sach  approbation  as  aforesaid.  And  that  all  the  clear  yearh 
interests,  dividends,  and  annual  proceeds  of  the  said  monies,  and  ol 
the  stocks  or  securities  upon  which  the  same  should  happen  to  be 
invested,  should  from  time  to  time  be  paid  to  such  person  or  persons 
as  and  to  whom  the  rents  and  profits  of  the  messuages,  &c.,  so  to  b( 
purchased  as  aforesaid,  if  purchased  and  settled,  would  for  the  time 
being  belong,  by  virtue  of  the  same  indenture  and  of  the  said 
testamentary  paper,  so  made  by  the  said  testator. 

John  Gookson  received  the  legacy  of  10,0002.  from  his  father's 
executrix,  and  it  was  invested  in  the  names  of  Beay  and  Lowes,  a& 
to  6,000Z.  thereof,  in  the  purchase  of  5,6002.  Navy  Stock;  and  as  to 
the  other  6,0002.,  on  a  mortgage,  by  J.  Gookson  and  his  wife,  of  an 
estate  to  which  he  was  entitled  in  her  right ;  and  the  mortgage 
indenture  dated  24th  February,  1785,  noticed  that  no  convenient 
purchase  having  been  found  wherein  to  invest  the  10,000/.,  J. 
Gookson  had  applied  to  the  said  trustees  to  lend  him  the  5,0002. 
A  further  sum  of  1,0002.  was  lent  to  him  in  1786,  on  the  same 
security,  whereby  the  Navy  Stock  was  reduced  to  the  sum  of 
4,6402.,  which  was  sold  out  in  1791,  and  the  proceeds  were  then 
vested  in  the  purchase  of  5,8962.  Four  per  cent.  Annuities. 

By  an  indenture,  dated  the  2nd  August,  1792,  which  recited, 
among  other  things,  that  the  sum  of  4,0002.,  the  residue  of  the 
said  sum  of  10,0002.,  had  been  laid  out  in  the  purchase  of  5,896/. 
Four  per  cent.  Annuities,  until  a  proper  purchase  of  messuages, 
[  *126  ]  lands,  tenements  and  hereditaments  *could  be  found  whereon  to 
invest  the  same  upon  the  trusts  of  the  will  of  the  said  testator  and 
of  the  said  settlement  made  previous  to  the  marriage  of  the  said 
J.  Gookson,  and  that  Beay  and  Lowes  were  desirous  to  be  discharged 
from  the  trusts  of  the  settlement,  and  that  Samuel  Castell  and 
*  Gharles  Wren  had  agreed  to  accept  the  same;  the  mortgage 
securities  for  the  5,0002.  and  1,0002.  were  transferred  by  Beaj^ 
and  Lowes  to  Gastell  and  Wren,  and  it  was  declared,  that  Castell 
and  Wren  should  stand  possessed  of  5,8962.  Four  per  cent.  Annuities 
(which  sum  was  stated  to  have  been  on  that  day  transferred  inU^ 
their  names),  upon  the  trusts  of  the  settlement.  In  fact,  this  stod 
was  not  transferred  to  the  new  trustees,  for  the  bankers 
former  trustees  had,  under  a  power  given  to  them,  previously 
out  that  stock,  and  misapplied  the  proceeds. 

John  Gookson  died  in  1802,  without  having  had  issue,  and  let 
his  wife,  Hannah  Jane,  surviving  him. 
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By  an  indenture  dated  the  28rd  of  July,  1804,  and  made  between  oookson 
the  said  Hannah  Jane  Cookson,  widow,  and  the  said  Isaac  Gookson,  cookson. 
of  the  one  part,  and  Samuel  Castell,  the  survivor  of  the  said  new 
trustees,  of  the  other  part,  after  reciting  the  marriage  settlement  of 
1784,  and  therein  the  said  will  and  testamentary  paper,  and  the 
said  mortgage  and  further  charge  to  secure  the  said  sums  of  5,000Z. 
and  1,0001.  to  the  trustees  of  the  settlement,  and  the  appointment 
of  new  trustees  by  the  deed  of  1792,  and  reciting  the  death  of  the 
said  John  Cookson,  the  son,  without  leaving  issue,  by  reason 
whereof  the  said  Isaac  Cookson,  or  his  representatives,  would, 
upon  the  death  of  the  said  Hannah  Jane  Cookson,  become  entitled 
to  the  actual  receipt  of  the  said  sum  of  1,0002.  trust-monies ;  and 
reciting  that  Castell  had  received  payment  of  the  said  sums  of 
5,0001.  and  1,000L,  secured  upon  mortgage  of  the  hereditaments 
and  premises  before  mentioned,  and  that  the  said  sum  of  5,8962. 
4  per  cent.  Annuities  was  *then  standing  in  his  son's  name,  and  [  ^^^  1 
reciting  that  the  said  Hannah  Jane  and  Isaac  Cookson,  being  the 
only  persons  then  interested  in  the  said  sum  of  10,0002.  trust 
monies,  had,  with  the  concurrence  and  approbation  of  Castell, 
agreed  to  nominate  and  appoint  two  other  persons  to  act  in  con- 
jonction  with  the  said  Samuel  Castell  in  the  several  trusts  then 
remaining  unexecuted  and  capable  of  taking  e£fect  relative  to  the 
said  sum  of  10,0002.,  which  were  by  the  said  indenture  of  appoint- 
ment of  23rd  February,  1784,  expressed  and  declared  concerning  the 
same,  and  had  in  consequence  requested  Joseph  Cookson  and 
Anthony  Surtees  to  accept  the  same  trusts,  and  to  act  therein  in 
COD]  unction  with  Castell,  which  they  had  agreed  to  do,  the  said 
Hannah  Jane  and  Isaac  Cookson  covenanted  with  Castell,  his 
executors,  &c.,  to  transfer  the  said  sum  of  5,8962.  4  per  cent. 
Amauities  into  the  joint  names  of  the  said  Castell,  Joseph  Cookson, 
and  Surtees ;  and  they,  Hannah  Jane  and  Isaac  Cookson  thereby 
directed  Castell  to  make  such  transfer,  and  also  forthwith  to  place 
out  and  invest  upon  real  and  Government  securities  the  said  sum 
ol  6,0002.  so  lately  received  by  him,  and  then  in  his  hands,  in  the 
joint  names  of  the  said  Castell,  Cookson,  and  Surtees ;  and  it  was 
thereby  declared  and  agreed,  by  and  between  the  said  parties 
thereto,  that  the  said  sum  of  5,8962.  4  per  cent.  Annuities,  when 
so  transferred,  and  the  said  sum  of  6,0002.,  when  so  placed  out  and 
invested,  and  all  interest,  dividends  and  proceeds  thereof  respec- 
tively, should  be  upon  such  and  the  same  trusts,  and  to  and  for 
saeh  and  the  same  intents  and  purposes,  and  under  and  subject  to 
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CooKsoN      such  and  the  same  provisos,  conditions  and  agreements,  as  were 
CooKsov.     mentioned  and   expressed  of  and    concerning  the  said  sum  of 
10,0002.,  in  the  said  indenture  of  settlement  of  the  23rd  Febraary, 
1784,  or  such  of  them  as  were  then  existing  and  capable  of  taking 
effect,  and  for  no  other  purpose  whatsoever. 
[  •127  ]  Then  followed  a  proviso   that  the  trustees  should  only   *be 

chargeable  with  such  monies  as  they  should  respectively  receive ; 
and  that  they  should  not  be  accountable  for  the  insufficiency  or 
deficiency  of  any  securities. 

Castell  did  not  transfer  the  5,8961.  stock  (which  had,  in  fact,  been 
previously  sold  and  misapplied,  as  before  mentioned),  but  he, 
together  with  Joseph  Gookson  and  Surtees,  lent  the  6,000Z.  to  Isaac 
Gookson,  upon  the  security  of  a  mortgage  of  an  estate  belonging 
to  him,  and  it  remained  upon  that  security  until  after  his  death. 

Some  time  after  the  discovery  of  the  fraud  about  the  sale  of  the 
said  stock,  Isaac  Gookson  and  Hannah  Jane  Gookson  instituted  a 
suit  in  Ghancery  against  Henry  Ulrich  Reay,  the  surviving  trustee 
of  the  marriage  settlement,  and  the  representatives  of  the  bankers 
who  had  so  sold  out  the  stock,  praying  to  have  it  declared  that  the 
plaintiffs  were  entitled  to  have  the  said  sum  of  6,396Z.  stock 
replaced,  or  the  produce  thereof  laid  out  upon  the  trusts  of  the 
said  marriage  settlement.  This  suit  coming  on  for  hearing  in 
July,  1809,  it  was  decreed  that  Isaac  Gookson,  by  his  counsel, 
electing  to  take  the  sum  of  5,8392.,  the  money  produced  by  the  sale 
of  the  said  stock,  instead  of  having  the  same  replaced,  and  Hannah 
Jane  Gookson,  by  her  counsel  also  electing  to  take  the  interest  of 
the  said  sum,  the  defendants  should  pay  what  should  be  found  due 
for  interest  to  her,  and  what  should  be  found  due  for  principal 
into  the  Bank,  to  the  credit  of  the  cause  ;  and  it  was  ordered  that 
the  same,  when  paid  in,  should  be  laid  out  in  the  purchase  of  Bank 
8  per  cent.  Annuities. 

In  pursuance  of  this  decree  and  subsequent  proceedings,  the 
sum  of  8,5022.  Ss.  2(2.  Bank  8  per  cent.  Annuities,  was  purchased  in 
the  name  of  the  Accountant-General,  in  trust  in  the  cause ;  and 
by  an  order  on  further  directions,  dated  the  12th  January,  1811,  it 
was  ordered,  that  the  interest  and  dividends  thereof  should  be  paid 
to  Hannah  Jane  Gookson  during  her  life. 

The  said  Isaac   Gookson   died    in   December,   1881,   intestate, 

[  •128  ]       *leaving  eight  children,  namely,  John  (the  appellant),  his  eldest 

son  and  heir-at-law,  and  the  respondents,  Isaac,  Thomas,  Joseph, 

Elizabeth,  wife  of  Robert  Surtees,  and  Emma,  wife  of  Bobert  Bell, 
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and  James  and  Christopher,  both  since  deceased.  Administration 
of  the  intestate's  estate  and  effects  was  granted  to  the  appellant 
and  the  respondent  Isaac,  and  to  another  son,  since  deceased. 
Hannah  Jane  Cookson,  the  widow  of  John  Gookson,  died  in  April, 
1841,  having  received  the  dividends  of  the  8,508Z.  8a.  2d.  up  to  the 
time  of  her  death. 

In  1842  the  respondents,  who  were  the  only  parties,  except  the 
appellant,  interested  in  the  personal  estate  of  the  deceased  Isaac 
Gookson,  presented  a  petition  to  the  Master  of  the  Bolls,  in  the 
cause  of  Cookson  v.  Reay  and  others,  praying  that  the  said  sum  of 
stock  might  be  transferred  to  the  appellant  and  the  respondent 
Isaac  Gookson  as  the  surviving  administrators  of  the  estate  of  their 
father.  The  Master  of  the  Bolls,  after  hearing  that  petition, 
made  an  order  on  the  29th  of  April,  1842,  directing  the  transfer  of 
the  said  sum  of  8,5082.  8«.  2cL^  as  prayed  (i). 


C00K80N 

Gookson. 


(1)  5  Beav.  22.  The  following  pas- 
sages from  the  judgment  of  the 
Mastsb  of  tee  Bolls,  as  there 
leported,  may  be  oonyeniently  set  out 
here. 

[Upon  the  question  as  to  the  original 
conversion  of  the  money  into  land, 
his  Lordship,  after  statbig  the  will 
and  testamentary  paper  left  by  the 
testator  John  Cookson,  said :] 

Upon  the  authorities  of  Earlom  y. 
Saien<2er«,t  and  Cowley  v.  HarUUmgtX 
I  incline  to  think  that  the  testator 
ought  to  be  deemed  to  have  intended 
that  the  money  should  be  laid  out  in 
the  purchase  of  land,  and  that  the 
dirsction  to  invest  on  some  other 
securities,  should  be  considered  to 
have  reference  to  the  time  which 
might  elapse  before  a  purchase  of  land 
could  be  procured.  The  testator  has 
not  so  expressed  himself,  as  clearly  to 
show  the  nature  of  the  investment  he 
intended,  or  what  interests  the  chil- 
dren of  John  were  to  take,  or  in  what 
way  the  limitation  for  their  benefit 
was  to  be  effected ;  and  I  think  that 
the  difficulty  which  arose  in  that 
respect  had  a  reasonable  foundation  ; 
but  it  seems  to  me  more  probable,  that 
whatever  benefit  the  children  were  to 
take  was  to  be  in  the  form  of  an 
interest  in  real  estate. 


[His  Lordship  then  stated  the  sub- 
sequent settlement  on  the  marriage  of 
John  Cookson  the  younger  and  his 
death  in  1802  without  issue,  and  upon 
the  question  as  to  the  reconversion  of 
the  property  into  money,  his  Lordship 
said:] 

Mrs.  Cookson,  the  widow,  and  Isaac 
Cookson  were  now  the  only  persons 
interested  in  the  property,  whether 
to  be  considered  as  land  or  money. 
They  had,  together,  power  to  do  with 
it  what  they  pleased.  An  investment 
in  land  might  have  been  made  by  the 
trustees,  with  the  approbation  of  Mrs. 
Cookson,  as  the  survivor  of  herself 
and  her  husband;  and  even  if  it  is 
considered  independently  of  any  act 
done  by  Isaac,  the  money  ought,  for 
the  benefit  of  his  heir,  to  be  considered 
as  land,  after  the  death  of  John ;  yet, 
as  the  property  was  his,  he  had  a  right 
to  dispose  of  it,  or  treat  it  as  money, 
and  any  act  of  his  showing  an  inten- 
tion to  alter  its  character,  or  to  treat  it 
as  money,  would  be  considered  suffi- 
cient to  remove  the  character  of  real 
estate  which  had  previously  been 
impressed  upon  it. 

In  July,  1804,  there  was  only  one 
trustee  of  the  10,000^.  or  of  the  securi- 
ties on  which  it  was  invested;  *and 
Isaac  Cookson  and  the  widow  of  John, 
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v. 
COOKSOK. 


The  appellant,  conceiving  that  the  transfer  of  the  stock  oagfat  to 
be  made  to  himself,  as  heir-at-law  of  the  said  Isaac  Cookson, 
brought  this  appeal  against  the  said  order. 


[•38] 
[•34] 


who  were  the  sole  owners  of  the  pro- 
perty, thought  fit  to  appoint  a  new 
trustee.  The  occasion  required  con- 
sideration how  the  property  was  to 
be  dealt  with,  and  the  question  is, 
whether  it  is  to  be  collected  from  the 
deed  appointing  new  trustees,  that 
Isaac  Cookson  intended  to  treat  the 
10,0002.  as  money  to  be  invested  in 
land,  and  bearing  the  character  of 
land,  or  as  money  which  was  to  remain 
on  security,  and  to  be  received  by  him 
as  money,  after  the  death  of  the  widow 
of  John. 

(His  Lordship  stated  the  recitals.) 

Now  it  is  to  be  observed,  that  in 
these  recitals,  it  is  particularly  noticed, 
that  Isaac  Cookson  is  to  become 
entitled  to  the  actual  receipt  of  the 
10,000/.  trust  monies,  upon  the  death 
of  Hannah  Jane  Cookson;  there  is 
notice  taken  here,  that  the  two  sums 
of  5,0002.  and  1,000/.  in  money  were 
in  the  hands  of  the  surviving  trustee ; 
and  here  is  an  intention  expressed 
that  the  10,000/.  trust  monies  were  to 
be  in  the  hands  of  the  new  trustees, 
who  were  to  act  in  conjunction  with 
the  survivor  of  the  several  trustees  of 
the  trusts  then  remaining  unexecuted 
and  capable  of  taking  effect. 

Those  trusts  were  for  the  sole  use  of 
Mrs.  Cookson  for  her  life  (as  pre- 
viously noticed),  with  the  actual  right 
to  receive  the  money  vested  in  Isaac 
when  she  died. 

How  is  it  then  that  they  have  dis- 
posed of  this  by  the  settlement? 
'^This  indenture  witnesseth,  that  it 
shall  be  lawful  for  the  surviving 
trustee  to  transfer  into  the  names  of 
all  the  trustees."  What  were  they  to 
do  with  it?  **They  further  order, 
direct,  and  appoint  ^Samuel  Castell, 
his  executors  or  administrators  forth- 
with, and  as  soon  as  conveniently  may 
be,  to  sell  out  and  invest  upon  real 
and  Qovemment  securities  the  sum  of 
6,000/.  so  lately  received  by  him,  and 
now  in  his  lumds,  in  the  joint  names 


of  Samuel  Castell,   Joseph  Cookson. 
and  Anthony  Surtees."    There  were 
6,000/.  in  the  hands  of  the  surviving 
trustee,  and  that  was  to  be  laid  out 
forthwith,  and  invested  upon  real  or 
Government  securities;   there  being, 
in  the  express  words  here  mentioned, 
no  reference  whatever  to  an  invest- 
ment in  the  purchase  of  land  ;    and 
then  it  was   *'  declared    and    agT^eed 
between  the  parties  to  these  presents, 
that  the  stock  and  the  6,000/.  when  so 
placed  out,  and  all  interest,  dividends, 
and  proceeds  thereof  respectively,  in 
the  meantime,  should  be  upon  such 
and  the  same  trusts,  and  to  and  for 
such  and  the  same  intents  and  pur- 
poses, and  under  and  subject  to  such 
and  the  same   provisoes,  conditions, 
covenants,    and    agreements,    as    are 
mentioned,  expressed,  and  declared  of 
and  concerning   the    same    sum    of 
10,000/.  in  the  indenture  of    settle- 
ment ;  and  for  no  other  intent  or  pur- 
pose whatsoever."    And  then    tiiere 
was    a   provision    that    the    trustees 
should  only  be  charged    with    such 
monies  as  they    should   respectively 
actually  receive ;   and  they  were  not 
to  be  accountable  for  the  insufficiency 
or  deficiency  of  any  securities. 

Now  to  say  that  this  is  perfectly 
clear,  when  there  is  such  a  reference 
to  those  trusts  (amongst  which  is  the 
trust  for  laying  out  in  the  purchase  of 
land),  would,  I  think,  be  expressing 
an  opinion  which  could  hardly  be 
formed  upon  this  instrument;  but 
seeing  that  all  the  words,  directly 
used,  tend  solely  to  the  actual  receipt 
of  the  money,  and  the  investment  of 
the  money  upon  real  or  personal 
security;  and  that  the  only  persons 
who  had  any  interest  in  the  settle- 
ment, were  then  dealing  with  the 
money,  I  do  not  think  that  the  ♦words 
which  have  general  reference  to  the 
trusts  of  the  settlement,  are  sufficient 
to  outweigh  the  effect  which  ought  to 
be  given  to  the  direct  words;    and 
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Mr.  KinderiUy  and  Mr.  Oaodeve,  for  the  appellant :  Cookson 

There  are  two  questions  for  decision,  first,  whether  the  sum  of  Cookson. 
10,0001.,  directed  by  the  testator  to  be  ''  invested  in  land  or  some 
other  secorities,*'  for  his  son  John  was,  in  equity,  by  the  terms  of 
the  gift,  impressed  with  the  character  of  real  estate;  and  that 
appears  to  have  been  the  opinion  of  the  Mastbb  of  thb  Bolls; 
secondly,  whether  the  money,  having  been  so  converted  into  realty, 
was  afterwards,  by  the  acts  of  the  parties  interested,  reconverted 
'into  personalty ;  and  the  Master  of  thb  Bolls  held  that  it  was,  [  *129  ] 
but  he  did  not  give  a  decided  opinion.     *     *     * 

A  limitation  to  one  and  his  heirs  is  applicable  to  realty  only,  and 
it  is  a  settled  rule  in  equity  that  when  money  is  directed  to  be 
invested  in  land  or  upon  other  security,  the  direction  to  invest  the 
money  in  land  is  not  matter  of  discretion,  but  is  imperative ;  and 
an  investment  of  it  in  other  security  is  to  continue  only  until  a 
purchase  can  be  made  of  lands :  Earlom  v.  Saunders  (i),  Johnson 
V.  Arnold  (2),  Cowley  v.  *Hartstonge  (3).  In  none  of  these  cases  was  [  'iso  ] 
the  language  directing  an  investment  in  land,  &c.,  so  strong  as  the 
will  here,  and  the  marriage  settlement  of  John,  the  son.     *    *    * 

Looking  at  the  will  alone,  we  submit  that  the  character  of  realty  [  136  ] 
was  thereby  impressed  upon  this  sum  of  10,0002.,  and  if  not  by  the 
wiU,  then  by  the  settlement  of  1784,  in  pursuance  of  the  power 
given  by  the  will,  and  if  not  by  both  these  instruments,  separately 
or  together,  at  all  events  by  the  subsequent  deeds  and  acts  of  the 
parties,  never  indicating  an  intention  to  treat  the  fund  otherwise 
than  as  realty ;  and  therefore,  upon  the  death  of  Hannah,  the  heir 
of  Isaac,  who  had  previously  died  intestate,  became  entitled  to  the 
property  as  realty:  Symons  v.  If  titter  (4),  Lechmere  v.  Earl  of 
Carlisle  (6),  Walker  v.  Denne  (6),  Wheldale  v.  Partridge  (7),  Thornton 
\.Hawley{s). 

Mr.  Beihell  and  Mr.  Turner  for  the  respondents : 
*    *    In  order  to  impress  the  money  with  the  quality  of  real 

vithoat  oaying  that  this  matter  is  per-      was  to  convert  it  into  money. 

Uc\}j  clear,  it  does  appear  to  me,  that  (1)  Amb.  241. 

evoi  if  it  were  originally  impressed  (2)  1  Yes.  Sen.  169. 

vith  the  character  of  land,  it  ceased  (3)  14  E.  B.  86  (1  Dow,  361). 

to  be  BO  by  the  act  of  Isaac,  who,  (4)  2  Vem.  227. 

at  the  time  he  executed  this  deed,  (5)  3  P.  Wms.  211. 

bad  &  perfect  right  to  say  that  he  con-  (6)  2  B.  B.  186  (2  Ves.  Jr.  170). 

^adered  it  either  as  land  or  as  money.  (7)  7  B.  B.  37  (8  Yes.  235). 

1  think,  therefore,  that  the  intention  (8)  7  B.  B.  359  (10  Yes.  129). 
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CooKBON  estate,  it  must  be  shown  that  an  intention  to  convert  it  into  real 
CooKsoN.  estate  was  either  expressed  or  necessarily  inferrible  from  the  nature 
of  the  limitations  to  which  the  fund  was  subjected,  as  in  Cowley  v 
Hartstmge  and  other  cases  that  have  been  cited  (i).  As  no  snci: 
intention  is  expressed  in  this  testamentary  paper,  those  cases  dc 
not  apply :  \_Walker  v.  Denne  (2),  Daviea  v.  Ooodhew  (3).] 

[  i'^7  ]  Suppose  the  fund  had  previously  acquired  the  character  of  realtj 

under  the  will,  or  the  deed  of  1784,  it  lost  that  character  by  the 
subsequent  dealings  of  the  parties  with  it  by  the  deeds  of  1792  and 
1804,  treating  it  as  a  money  fund.  *  *  In  the  deed  of  1804  there 
is  a  clear  indication  of  intention  expressed  of  taking  the  fond,  a£ 
it  then  existed,  in  money,  and  it  is  not  disputed  that  Isaac  mighl 

[  138  ]  then,  if  he  wished,  declare  that  to  be  its  character.  *  *  Even  ii 
the  money  had  been  before  converted  into  realty  in  equity,  the 
conduct  of  the  parties  absolutely  interested  showing  their  acquies- 
cence in  continuing  it,  as  it  actually  existed,  determined  it  to  be  a 
money  fund.     ♦     ♦     ♦ 

Mr.  Kinderaley,  in  reply.     *     ♦     * 

Lord  Brougham: 

It  is  unnecessary  in  this  case  to  recall  your  Lordships'  attention 
to  the  facts,  which  lie  within  a  very  narrow  compass,  and  are  not 
disputed,  unless  in  so  far  as  you  may  think  the  question,  whether 
[  *139  ]  the  *party  has  declared  a  certain  intention  or  not,  to  be  a  fact :  but 
that  is  the  matter  for  our  consideration,  being  the  ground,  in  truth, 
upon  which  this  question  was  decided  in  the  Court  below,  and  the 
ground  upon  which  I  am  prepared  to  advise  your  Lordships  to 
affirm  the  decree. 

The  matter  in  dispute  being  whether  this  fund  is  to  be  considered 
as  land  or  as  money,  as  real  or  as  personal  estate,  the  first  question 
that  arose  was,  whether,  in  the  original  gift — which  is  the  original 
constitution  of  the  fund — the  instructions  of  John  Cookson,  by  his 
will  of  1774,  whether  those  instructions  accompanying  that  will 
gave  the  fund  in  question  as  land,  directing  it  to  be  invested  in 
land ;  and  whether,  taking  the  whole  of  that  instrument  and  these 
instructions  together,  your  Lordships  are  called  upon  to  say  that  he 
had  made  it  land. 

I  observe  that  when  the  Master  of  the  Bolls  disposed  of  this 

(1)  Supra,  p.  73.  (3)  38  B.  B.  183  (6  Sim.  689). 

(2)  2  E.  R.  185  (2  Ves.  Jr.  184). 
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case,  he  at  firet  said  (i)  that  he  inclined  to  think  upon  the  autho-      Cooksok 

rities  of    Earlom  v.   Saunders  {2)    and   Cowley  v.   Hartstonge{3),     cookson. 

''  that  whatever  benefit  the  children  were  to  take  was  to  be  in  the 

form  of  an  interest  in  real  estate."     He  inclined  to  think  that  that 

was  the  object  of  the  whole  instructions,  and  that  the  alternative 

given  of  laying  the  money  out  in  any  other  fund— namely,  land  or 

some  other  security,  the  interest  of  such  money,  or  the  produce  of 

snch  land,  to  go  so  and  so — that  that  was  to  be  taken  to  be  only 

while  they  were  looking  out  for  an  investment,  but  that  the  object 

was  to  invest  it  in  land. 

Certainly,  if  you  take  the  whole  together,  there  are  indications 

of  an  intention  that  it  should  go  in  land.     The  word  "  remainder  " 

is  used,  which  may  mean  residue  only,  but  yet  it  is  more  technical 

than  that ;   then,  "  in  failure  of  those  " — that  is  to  say,  of  child  or 

children  lawfully  begotten — it  is  to  go  **  to  my  eldest  son  Isaac,  and 

*his  heirs  for  ever,"  which  is  very  seldom  used,  and  very  inac-       [  *i^o  ] 

curately,  except  as  to  land.    But  taking  the  word  "  remainder  "  and 

the  words  "  heirs  for  ever  "  together,  that  probably  was  the  ground 

cpon  which  the  Master  of  the  Rolls,  with  a  view  to  those  former 

cases,  considered  that  it  was  to  be  taken  as  land  in  the  original 

mtention  of  the  party  making  the  gift.     I  must  say  that  I  do  not 

ieel  anything  at  all  like  a  clear  opinion  upon  that,  but  I  rather 

consider  that  it  might  be  maintained  that  it  was  an  option  given  to 

all  intents  and  purposes,  and  not  merely  given  as  a  power  to  lay  it 

out  in  money  while  they  were  looking  out  for  an  investment ;   for 

when  you  come  to  look  to  the  cases  to  which  his  Lordship  refers, 

and  there  are  a  great  many  others,  but  those  perhaps  are  the  two 

most  referred  to ;   and  there  is  also  Johnson  v.  Arnold  (4) ;   in  these 

cases,  and  particularly  in  Earlom  v.  Saunders  (2)  and  Johnson  v. 

Amdd,  you  will  find  a  far  clearer  indication  of  the  intention  to  lay 

it  out  in  land  than  anything  that  is  to  be  found  here ;    for  what 

was  Earlom  v.  Saunders  ?     First,  the  testator  had  given  a  landed 

estate  in  Surrey,  which  he  had  devised  in  strict  settlement,  in 

terms  that  could  have  no  possible  application  to  anything  but  land. 

He  then  directs  4001,  to  be  raised,  not  from  that  estate,  but  from 

his  other  funds  unconnected  with  that  estate,  to  be  laid  out  in 

land,  or  such  other  security  as  his  trustees  appointed  thereby 

should  think  fit  or  convenient.    And  how  is  it  to  be  dealt  with  ? 

To  be  settled  to  such  uses  and  under  such  powers  as  the  land 

(1)  5  Beay.  30.    See  p.  71,  n.  ahoye.  (3)  14  B.  R  86  (1  Dow,  361). 

;2)  Amb.  241.  (4)  1  Ves.  Sen.  169. 
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CooKsoK  devised ;  that  is  to  say,  the  real  estate  in  Surrey  was  settled  to  his 
CooKsoK.  fii^st  and  other  sons  in  tail  male,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainders  over,  and  so  forth,  totally  inap- 
plicable to  money,  but  perfectly  applicable  to  land;  and  Lord 
Habdwicee  referred  to  that  passage — namely,  the  strict  settlement 
[  'i*!  ]  in  which  was  given  the  real  estate  in  Surrey — and  *says,  "  it  is 
perfectly  clear  the  only  way  to  make  this  devise  of  money  con- 
sistent was  to  suppose  it  was  to  be  laid  out  in  land,  for  the  money 
was  to  go  to  such  uses — ^namely,  in  strict  settlement — as  the  land 
that  had  been  devised." 

Then  take  the  other  cases.  To  say  nothing  of  Cowley  v. 
Hartstonge,  there  is  the  case  of  Johnson  v.  Arnold  (i),  which  is 
a  very  strong  case  indeed ;  for  it  is,  that  if  George  Jackson  should 
be  willing  and  desirous  to  have  the  sum  raised  laid  out  in  land, 
then  he  may  purchase  in  land,  and  the  profits  thereof  to  be  for  his 
life,  then  to  his  wife  for  life,  and  then  to  his  eldest  son ;  and  there 
being  no  issue  male  of  him,  then  to  his  other  sons,  then,  there 
being  no  issue  male,  to  his  daughters ;  and  if  the  land  should  not 
be  purchased,  and  the  money  should  remain  as  stock,  then  to  such 
uses  as  if  lands  had  been  purchased.  Beally  one  only  wonders 
that  any  doubt  should  have  arisen  there,  because  it  seems,  just  as 
Lord  Hardwicke  says,  a  devise  of  profits,  as  if  it  had  been  a  devise 
of  land. 

Now,  there  are  other  cases  of  another  kind,  in  which  the  Court 
would  not  hold  it  to  be  land  at  all ;  for  instance.  Curling  v.  May, 
cited  in  Guidot  v.  Guidot{2).  In  that  case  the  interest  is  to  be 
laid  out  in  land,  or  put  out  upon  good  security,  for  H.,  her  heirs, 
executors,  and  administrators,  and  Lord  Talbot  held  that  the 
Court  would  not  in  dvbio  interfere;  that  there  was  here  nothing 
to  show  positively  what  the  testator's  intention  was.  There  are 
other  cases  to  the  same  effect. 

If  I  were  to  decide  this  case  upon  this  ground  alone,  therefore, 
regarding  those  former  cases  as  far  stronger  for  land  than  the 
present  case  in  every  respect,  I  should  feel  some  difficulty  in 
abiding  by  the  decision  that  it  was  land,  upon  the  ground  of  those 
[  •142  ]  former  cases,  I  should  feel  great  *doubt  whether,  even  upon  the 
first  intention  which  the  testator  indicated — namely,  in  the 
instructions  accompanying  the  will — I  should  feel  a  grave  doubt, 
notwithstanding  those  cases,  whether  it  was  not  still  left  free 
from  any  expressions  of  intention  to  invest  it  in  land.  However, 
(1)  1  Yes.  Sen.  169.  (2)  3  Atk.  265. 
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I  admit  that  the  word  "remainder"  and  the  words  "heirs  for  Cookson 
ever*'  may,  to  a  certain  degree,  support,  I  will  not  say  the  decision,  gooksok. 
ih&%  it  is  land,  but  an  inclination  of  opinion  that  it  is,  as  his  Lord- 
ship, the  Masteb  of  the  Bolls,  expressed  it ;  although,  when  you 
come  to  look  at  a  subsequent  part  of  his  opinion,  he  says  (i), 
''that  even  if  it  were  originally  impressed  with  the  character  of 
land  (which  is  somewhat  weaker  than  saying  that  such  was  the 
inclination  of  his  opinion),  he  is  of  opinion  that,  at  the  time 
Isaac  executed  the  deed,  he  had  the  right  to  consider  it  as  land  or 
money/' 

But  now  we  come  to  that  upon  which  really  the  decision  of  the 
ease  turns,  although  I  thought  it  right  to  say  a  few  words  upon 
the  former  cases,   because  this  is  a  case  which  is  very  often 
occurring,  and  there  ought  to  be  no  more  doubt  than  is  neces- 
Bary  left  upon  the  subject — we  now  come  to  the  other  point,  which 
is  the  manner  in  which  the  party  dealt  with  the  money.     When 
you  come  to  look  at  the  instrument  of  July,  1804,  in  which  there 
was  to  be  an  appointment  made  of  new  trustees,  and  when  you 
look  at  the  latter  part  of  the  recital  there,  it  is  a  very  anxious  and 
careful  recital :  every  instrument,  and  every  deed,  and  every  event, 
that  has  happened  is  most  carefully  gone  through  in  the  previous 
part  of  the  recital ;  and  then  there  is  this :  "  And  whereas  the  said 
John  Cookson  (the  son)  some  time  ago  departed  this  life,  without 
leaving  lawful  issue,  by  reason  whereof  the  said  Isaac  Cookson  or 
his  representatives  will,  upon  the  death  of  the  said  Hannah  Jane 
C^kson,  become  entitled  to  the  actual  receipt  *of  the  said  sum       [  *14S  ] 
of  10,0001. : "   and  then  it  goes  on  to  other  matters,  which  it  is 
onnecessary  to  state.     Then  the  witnessing  part  of  the  deed  is  that 
Hamiah  Jane  Cookson  and  Isaac  Cookson  do  hereby  for  them- 
selves, &c.,  covenant  and  promise,  &c.,  '*  that  it  shall  and  may 
be  lawful  to  and  for  him  or  them  forthwith,  and  as  soon  as  con- 
veniently may  be,  to  transfer  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  kept  for  that  purpose,  the  said 
sum  of  5,325Z.  190. 8d,  into  the  joint  names  of  them  the  said  Samuel 
Castell  and  Joseph  Cookson  and  Anthony  Surtees,  and  they  the 
said  Hannah  Jane  Cookson  and  Isaac  Cookson  do  hereby  direct, 
order,  and  appoint  the  said    Samuel  Castell,  his  executors  or 
administrators,  to  make  such  transfer  accordingly."     Now  Isaac 
at  this  time  had  an  undoubted  right  to  deal  with  the  land,  and 
to  say  that  he  took  it  as  land,  or  to  say  that  he  took  it  as  money. 
(1)  Supro,  p.  73,  n.  (6  Beav.  34). 
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CooKsoN  The  question  is,  what  he  does  with  it.  "  And  they  do  alBO  hereby 
CooKsoN.  further  order,  direct,  and  appoint  the  said  Samuel  Castell,  hi^ 
executors  or  administrators,  forthwith,  and  as  soon  as  conveniently^ 
may  be,  to  place  out  and  invest  upon  real  or  Government  securities 
the  said  sum  of  6,000!.,  so  lately  received  by  him  and  now  in  hi^ 
hands,  in  the  joint  names  of  them,  the  said  Samuel  Castell,  Josepb 
Cookson,  and  Anthony  Surtees:  and  it  is  hereby  declared  ani 
agreed  by  and  between  the  said  parties  to  these  presents,  that  th^ 
said  sum  of  5,8252.  Ids.  6d.  Four  per  cent.  Annuities,  when  so 
transferred,  and  the  said  sum  of  6,000Z.,  when  so  placed  out  and 
invested ;  "  now  observe,  "  and  all  interest,  dividends,  and  proceeds! 
thereof,**  which  is  dealing  with  it  as  money  exactly,  "  respectively 
in  the  mean  time  shall  be  upon  such  and  the  same  trusts,  and  to 
or  for  such  and  the  same  intents  and  purposes,"  and  so  forth,  and 
subject  to  the  same  limitations  as  in  the  settlement  of  1784. 
Now  I  entirely  concur  with  the  Mastbb  of  the  Bolls  that  this 
[  *144  ]  is  a  taking  of  the  fund,  that  Isaac  having  an  ^entire  right  so  to  do 
by  this  deed,  takes  this  as  money,  and  exercises  his  own  discretioD, 
and  indicates  his  own  intention.  All  that  you  want  here  is  to  know 
the  intention :  he  had  a  right  to  take  the  money  as  such  if  he  chose 
BO  to  do :  did  he  or  did  he  not  intend  to  take  it  as  such  ?  have  we 
or  have  we  not  a  sufficient  indication  of  that  intention?  That 
is  the  point  and  the  sole  point,  and  looking  at  this,  I  think  he 
indicates  that  intention. 

But,  my  Lords,  I  do  not  think  that  is  the  whole  of  this  case,  and 
I  think  when  you  come  to  look  at  what  subsequently  took  place, 
one  might  say  that  this  intention  is  even  more  strongly  stated, 
although  it  is  not  adverted  to  in  the  judgment  of  the  Court  below, 
being  probably  thought  superfluous,  and  unnecessary  to  support 
the  judgment.  In  the  respondent's  case  we  find  the  suit  stated; 
and  the  particulars  of  that  suit,  which  was  instituted  by  Isaac 
and  Hannah  Cookson  against  the  trustees  and  the  bankrap^s 
assignees ;  that  is,  after  Samuel  Castell,  who  had  the  custody  of 
the  fund,  had  become  bankrupt ;  and  we  find  a  decree  of  14th  of 
July,  1809,  in  which  it  is  said,  ''  the  plaintiff  Isaac  Cookson,  by 
his  counsel,  electing  to  take  the  sum  of  5,8892.  6«.,  the  money  pro- 
duced by  the  sale  of  the  5,325Z.  Ids.  6d.  4  per  cent.  Annuities,  the 
trust  fund  in  the  pleadings  mentioned,  instead  of  having  the  same 
replaced,  and  the  plaintiff  Hannah  Jane  Cookson,  by  her  counsel, 
also  electing  to  take  the  interest  of  the  said  sum ;  "  and  then  the 
trusts  thereof  are  declared  accordingly. 
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Now,  true  it  is,  this  ie  a  proceeding  between  the  same  parties      Cookson 
who  were  the  parties  to  that  suit;   bat  this  is  an  indication  of     cooxbon. 
intention,  it  is  a  declaration  of  intention,  and  it  aids  the  other 
declaration  of  intention,  and  leaves  it  in  my  humble  judgment  in 
no  manner  of  doubt  at  all ;  that  that  which  Isaac  had  the  authority 
and  power  to  do,  he  did ;  that  he  formed  his  own  judgment,  and 
made  his  own  choice  as  to  how  he  should  take  it  as  money,  and 
that  he  ^clearly  indicated  his  intention,  and  has  given  that  evidence       i  *^^^  ] 
of  his  intention  so  to  do. 

I  am  therefore  of  opinion,  upon  these  grounds— and  as  I  agree 
with  his  Lordship  the  Masteb  of  the  Bolls,  it  is  unnecessary  for 
me  to  trouble  your  Lordships  further — upon  these  grounds,  I  am 
of  opinion  that  the  judgment  of  the  Court  below  Ln  this  case  should 
be  sustained,  and  I  move  your  Lordships  accordingly  that  it  be 
affirmed. 

LoBD  Cottenham: 

If  it  were  necessary  to  put  a  construction  upon  the  will,  I  should 
feel  that  there  was  great  difficulty  in  distinguishing  this  case  from 
those  which  have  been  cited  in  support  of  the  argument,  that  the 
character  of  land  had  been  fixed  upon  the  fund,  although  the  terms 
used  are  less  strong  than  in  any  of  these  cases. 

In  Johnson  v.  Arnold  the  facts  are  so  imperfectly  stated  that  it 
is  impossible,  with  any  degree  of  certainty,  to  extract  from  the 
observation  of  Lord  Hardwiceb  any  rule  applicable  to  other  cases. 
In  Earlom  v.  Saunders,  land  had  been  devised  upon  trust  applic- 
able only  to  real  estate,  and  the  money  was  to  be  held  in  trust  with 
the  same  provisions  and  limitations,  and  the  difficulty  arose  from 
the  direction  that  the  trustees  should  '*  lay  out  the  money  in  the 
{mrcfaase  of  lands  or  any  other  securities  as  the  trustees  should 
think  proper  and  convenient."  Lord  Habdwicke  thought  the 
trusts  inconsistent  with  the  supposition  that  the  fund  was  to  be 
regarded  as  money,  and  to  reconcile  the  different  provisions  he 
held  that  the  direction  to  invest  in  **  other  securities  "  applied  only 
to  the  investment  until  land  could  be  purchased.  In  Cowley  v. 
Hartstonge  the  trust  was  to  "  invest  either  in  the  purchase  of  lands 
of  inheritance,  or  at  interest,  as  my  said  trustee  shall  think  fit  and 
proper,"  and  the  beneficial  interest  was  given  in  the  same  sentence 
as  real  estate,  and  in  a  manner  applicable  only  to  real  estate.  The 
nde  upon  which  Lord  Eldon  and  Lord  Bedesdalb  acted  in  that 

case,  appears  to  be  this,  that  *where  a  discretion  vested  in  trustees      [  *H6  ] 
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OooKsoN  had  not  been  exercised,  the  Court  would  put  that  construction  upop 
CooKsoN.  ^6  ^^11  which  seemed  best  calculated  to  answer  the  testator*^ 
intention.  In  all  these  cases  there  was  a  discretion  as  to  the  pari 
chase  of  land  or  personal  securities,  and  in  all  the  Court  express^ 
a  strong  disinclination  to  give  effect  to  any  such  discretion  whicH 
might  have  the  effect  of  altering  the  interest  of  parties :  it  musi 
be  expressly  given :  the  words  must  be  so  express  and  clear,  thai 
the  design  to  give  an  absolute  uncontrolled  discretion  cannot  b^ 
misunderstood  (i) . 

Expressions  used  by  Judges  in  many  other  cases  that  there  must 
be  a  clear,  manifest,  and  ultimate  intention,  that  at  all  events  th^ 
conversion  should  take  place,  must,  I  think,  be  conclusive  witb 
reference  to  the  principle  upon  which  these  leading  cases  have 
been  decided.  All  the  cases  establish  this,  that  where  the  conn 
version  has  not,  in  fact,  taken  place,  and  the  interest  veat^ 
absolutely,  whether  in  land  or  money,  in  one  person,  any  act  o{ 
his,  indicating  an  option  in  which  character  he  takes  or  disposes  of 
it,  will  determine  the  succession  as  between  his  real  and  personal 
representatives ;  and  this  appears  to  me  to  be  all  that  is  necessary 
to  determine  the  present  question. 

The  deed  of  1784  I  consider  as  material  only  as  it  is  referred  to 
by  the  deed  of  1804,  because,  whatever  discretion  may  have  been 
given  to  Elizabeth  Cookson  by  the  will,  I  think  it  clear  that  her 
being  a  party  to  the  deed  was  wholly  inoperative  as  an  act  exer- 
cising such  discretion.  By  the  will  it  could  only  be  exercised  as 
to  the  mode  of  investment.  She  had  no  power  to  declare  that 
the  fund  still  existing  as  personalty  should  be  invested  with  the 
descendible  quality  of  land.  The  will  may  have  such  effect,  but 
her  declarations  could  not.  Her  investing  the  fund  in  the  pur- 
chase of  land  might  have  had  that  effect,  but  she  could  not  produce 
that  effect  without  such  an  investment. 
[  147  ]  The  fund,  therefore,  remained  as  money,  and  all  parties  interested 

in  the  property  being  dead,  except  the  widow  of  John,  who  was 
entitled  for  her  life,  and  Isaac,  to  whom  the  fund  was  ultimately 
given,  they  joined  in  executing  the  deed  of  the  28rd  of  July,  1804. 
These  two  persons  had  a  clear  right  to  give  to  the  fund  the 
character  of  money,  whatever  may  be  the  true  construction  of  the 
will.  Any  indication  of  intention  would  be  sufficient  for  that 
purpose.  What  does  this  deed  indicate  ?  It  recites,  that  Isaac,  or 
his  representative,  will,  upon  the  death  of  Hannah  Jane,  become 
(1)  See  Cowley  v.  HarUtonge,  14  R  B.  91,  92  (1  Dow,  pp.  378—380). 
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entitled  to  the  actual  receipt  of  the  10,0002.,  and  that  they  two  Cookbon 
were  then  the  only  persons  interested  in  the  trust  funds,  and  that  cooksom. 
&ey  had  agreed  upon  the  appointment  of  new  trustees  to  act  in  the 
fieveral  trusts  then  remaining  unexecuted  and  capable  of  taking 
effect,  which  are  mentioned,  expressed,  and  declared  in  the  deed  of 
1784;  and,  after  providing  for  the  investment  of  the  funds,  it 
declares,  that  they  shall  be  held  "  to  and  for  such  and  the  same 
intents  and  purposes,  and  under  and  subject  to  such  and  the  same 
provisos,  conditions,  covenants,  and  agreements  as  are  mentioned, 
expressed,  and  declared  of  and  concerning  the  said  sum  of  10,0002., 
in  the  deed  of  1784,  or  such  of  them  as  remain  existing  undeter- 
mined, and  are  capable  of  taking  effect."  The  first  trust  of  the 
deed  of  1784  was  to  invest  the  fund  in  the  purchase  of  land,  with 
the  good  liking  and  approbation  of  John  Gookson  and  Hannah  Jane, 
bis  intended  wife ;  but  it  provides  for  the  construction  of  the  will 
and  testamentary  paper,  that  the  money  ought  not  to  be  so  laid 
oat  and  invested ;  and,  after  giving  estates  to  the  husband,  wife, 
and  children,  the  deed  refers  to  the  will  as  directing  the  parties, 
who,  after  the  expiration  or  failure  of  those  estates,  would  be 
entitled. 

The  appellant  contends  that,  notwithstanding  the  recitals  before 
alluded  to,  the  reference  in  the  deed  of  1804  to  the  deed  of  1784 
adopts  and  incorporates  all  its  provisions,  ^including  the  trust  to  [  *^^9  ] 
porehase  land ;  and  the  question  is,  whether  that  be  the  true 
construction,  or  whether  the  reference  to  the  deed  of  1784  was  not 
merely  to  describe  the  beneficial  interests  remaining,  namely,  the 
life  estate  of  Hannah  Jane,  and  the  absolute  interest  in  remainder 
of  Isaac.  This  latter  construction  is  in  strict  conformity  with  the 
reeitals,  whereas  it  is  inconceivable  that  these  two  parties,  who  had 
the  actual  dominion  over  the  fund,  should  create  a  new  trust  for 
the  purpose  of  investing  the  money  in  the  purchase  of  land,  which 
they  might  effect  themselves,  and  which,  if  effected,  they  might 
immediately  defeat  by  selling. 

I  cannot  adopt  this  construction,  and  I  think  that  to  make  the 
provisions  reasonable  and  consistent,  the  reference  to  the  deed  of 
1784  must  be  considered  as  confined  to  the  estates  and  interests 
remaining,  namely,  of  Hannah  Jane  for  life,  remainder  to  Isaac 
absolutely.  Were  this  more  doubtful,  I  think  that  the  decree  of 
the  14th  of  July,  1809,  would  be  conclusive.  By  that  decree 
Hamiah  Jane  and  Isaac  agreed  to  accept  a  sum  of  money,  to  be 
invested  in  the  purchase  of  Three  per  cent.  Annuities,  in  the  name 
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CooKsoN  of  the  Accoontant-General,  and  the  dividends  to  be  paid  to  Hannah 
CooKsoK.  Jane  for  life,  with  liberty,  after  her  death,  for  any  persons  entitled, 
to  apply  concerning  the  said  annuities.  This  was  a  dealing  by  the 
parties  interested  with  the  fund  as  a  money  fund,  and  inconsistent 
with  any  intention  of  dealing  with  it  as  land ;  I  think,  therefore, 
that  whatever  may  have  been  the  character  of  the  fund  under  the 
will,  the  parties  to  the  deed  of  1804  and  to  the  decree  of  1809,  who 
were  perfectly  competent  to  do  so,  have  impressed  upon  the  fund 
the  character  of  personalty,  and,  therefore,  that  the  decree  appealed 
from  is  right. 

Lord  Campbell: 

I  entirely  agree  in  the  view  taken  of  this  case  by  my  two  noble 
and  learned  friends.  I  have  attended  very  strictly  to  the  case,  and 
[  *149  ]  I  have  examined  the  ^authorities  that  were  referred  to,  and  I  am 
clearly  of  opinion  that  the  decree  ought  to  be  affirmed. 

The  heir-at-law  of  Isaac  Gookson  is  bound  to  show  that  what 
de  facto  is  money,  had  the  character  of  land  impressed  upon  it, 
and  is  now  to  be  considered  as  land.  I  must  say  that  I  entertain 
the  greatest  doubt  whether,  under  the  original  will,  it  ever  had  the 
character  of  land  impressed  upon  it.  If,  looking  to  that  instrument, 
you  see  that  it  was  the  intention  of  the  party  that  it  should 
ultimately  be  vested  in  land,  certainly  while  it  remains  upon 
personal  security,  it  is  still  to  be  considered  as  land. 

But  I  doubt  very  much  whether  this  testator  really  meant  that  it 
should  ultimately  be  vested  in  land,  or  at  least  whether  he  gave 
such  directions  as  made  it  imperative  upon  the  trustees  to  vest  it  in 
land.  He  intimated  no  general  intention  to  create  a  second  family. 
He  had  four  sons,  Isaac,  John,  Thomas,  and  Joseph.  There  was  a 
family  estate,  which  he  limited  to  Isaac.  Then  the  younger  sons 
were  to  be  sent  out  into  the  world,  and  to  have  provisions  made  for 
them ;  and  there  seems  no  probability  whatever  that,  with  regard 
to  the  10,000{.,  which  was  to  be  set  apart  for  John  or  for  Thomas, 
that  it  was  intended  that  there  should  be  a  second  family  established, 
and  that,  failing  that  second  family,  this  minor  estate  should  be 
converted  into  land,  and  should  revert  to  the  head  of  the  house. 

Then  when  you  look  to  the  words  that  are  employed,  it  is 
impossible  to  put  upon  them  the  interpretation  that  the  land  was  to 
be  merely  a  mortgage.  But,  taking  the  whole  into  consideration,  I 
should  think  it  more  probable  that  the  testator  intended  that  the 
money  should  be  laid  out  upon  security  to  remain  as  personalty, 
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than  that  it  should  be  converted  into  realty.     There  is  certainly  the      Cookson 

word  "remainder,"  but  that,  in  a  popular  sense,  might  be  applied     cookson 

to  personalty.     There  are  also  the  words  "  heirs  for  ever ; "  they 

may  mean  heirs  in   personalty.    There   *are  very   considerable       [•150] 

diffieulties  on  the  other  side ;  I  think  the  learned  counsel  for  the 

appellant  had  considerable  difficulty  in  saying  what  estate  the  child 

or  children  of  John  would  take  in  the  land  if  it  had  been  purchased. 

Referring  to  the  cases  that  were  cited,  I  do  not  find  that  any  of 
those  cases  go  the  length  of  deciding  that,  where  the  intention  of 
the  testator  is  so  very  doubtful,  you  can  say  that  the  character  of 
land  is  to  be  impressed  upon  the  money,  where  there  is  to  be  a 
provision  under  circumstances,  such  as  we  find  here,  and  which  we 
have  to  consider.  However,  there  is  no  necessity  for  us  to  decide 
that  point,  because,  even  if  upon  the  will  this  sum  is  to  be  dealt 
with  as  land,  there  does  not  seem  to  be  the  remotest  doubt  that  the 
option,  which  was  given  that  it  should  afterwards  be  taken  as  money, 
was  exercised;  and  if  it  had  been  once  land,  it  had  ceased  to  be 
land,  and  therefore  it  is  now  to  be  considered  as  personalty,  and 
that  therefore  the  next  of  kin  of  Isaac,  and  not  the  heir-at-law,  are 
entitled  to  it. 

It  is  unnecessary  that  I  should  attempt  to  go  over  the  grounds 
which  were  gone  into  by  both  of  my  noble  and  learned  friends  who 
have  preceded  me:  I  think  upon  the  second  point,  there  is  no 
reasonable  doubt  whatever,  and  that  alone  is  sufficient. 

The  decree  was  then  affirmed^  with  costs. 


STOKES  V.  HEEON.  i846. 

(12  Clark  &  Finnelly,  161—203;  S.  C.  9  Jur.  663.)  ApHlJU-lH, 

[This  was  an  appeal  from  a  decision  of  Sir  Edward  Sugdbn,  as       ^  ^^^  ^ 
Lord  Chancdlor  of  Ireland,  reported  under  the  title  of  Heron  v. 
Stokts,  in  2  Dr.  &  War.  89,  reversing  a  previous  decision  by  Lord 
PianuT.    A  note  of  this  appeal  will  be  found  at  the  end  of  the 
report  of  Heron  v.  Stokes  :  see  59  R.  R.  at  p.  662.] 
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IN   COMMITTEE   OF  PEIVILEGES. 
The  Wharton  Peerage  (]). 

(12  Clark  &  Finnelly,  295—311.) 

It  appeared  by  the  Parliamentary  Pawns  of  36  Hen.  VIII.,  and  1  Edw.  VI. , 
that  a  writ  had  been  directed  to  ^*  Thomas,  Lord  Wharton  "  for  each  of  these 
Parliaments ;  but  there  was  no  evidence  of  his  sitting  in  either  of  them  or 
of  the  writ  itself.  The  Journals  of  the  House  of  Lords  showed  that  he  was 
summoned  to,  and  sat  in,  the  Parliament  of  the  2nd  of  Edw.  VI.,  and  sub- 
sequent Parliaments.  Creation  of  Baronies  by  patent  was  not  then  imusual; 
but  no  patent  or  record  or  other  trace  of  a  patent,  creating  the  Barony  of 
Wharton  could  be  found  : 

Held,  that  the  said  Barony  was  created  by  writ  and  sitting  in  the  2nd  of 
Edw.  VI.,  and  was  descendible  to  heirs  general  (of  the  body). 

A  decretal  order  in  Chancery,  reciting  the  substance  of  the  bill  and 
answer,  is  admissible,  on  proof  of  pedigree,  to  establish  the  identity  of 
parties  to  the  suit. 

But  an  answer  alone,  though  sworn  but  not  filed,  is  not  admissible. 

Scotch  wills,  registered  in  the  Court  of  Session,  are  retained  there,  and  if 
it  is  necessary  to  prove  any  such  wills  in  England,  a  certified  copy  is  given 
out,  and  is  admitted  to  probate  in  the  English  Ecclesiastical  Courts.  The 
Lords  Committees  for  Privileges  will  not,  on  claims  of  Peerage,  receive  such 
copy,  unless  it  is  shown  that  the  original  will  cannot  be  produced. 

If  a  judgment  of  outlawry  stand  in  the  way  of  a  claim  to  a  Barony  in 
abeyance,  although  it  is  clearly  erroneous,  the  Committee  of  Privileges 
cannot  overlook  it  or  reverse  it ;  but  the  claimant  must  apply  to  the  proper 
tribunal  for  its  reversal,  and  produce  the  judgment  of  reversal  to  the 
Committee. 

Charles  Eemeys  Eemets  Tynte,  of  Halswell,  in  the  county  of 
Somerset,  Esq.,  presented  a  petition  to  the  Queen,  in  February, 
1848,  praying  her  Majesty  "  to  determine  the  abeyance  of  the 
Barony  of  Wharton  in  his  favour,  by  commanding  a  writ  of 
summons  to  Parliament  *to  be  issued  to  him  by  the  name  and  style 
of  Baron  Wharton." 

The  petition  stated,  in  substance  (2),  that  Sir  Thomas  Wharton, 
Knight,  was  summoned  to  Parliament  as  a  Baron  of  the  realm,  by 
writ,  in  the  S6th  year  of  the  reign  of  Henry  VIII.  (1544),  and  to 
other  Parliaments,  in  the  reigns  of  Edward  VI.,  Mary,  and 
Elizabeth,  and  that  having  sat  in  divers  Parliaments  pursuant  to 
such  writs,  he  acquired  the  dignity  of  a  Baron  of  the  realm  to  him 
and  the  heirs  of  his  body :  that,  upon  his  death,  in  the  year  1568, 
his  son  and  heir,  Thomas,  became  second  Lord  Wharton,  and  was 


(1)  Explained  by  Bkett,  L.  J.,  in 
Palini  V.  Qray  (1879)  12  Ch.  Div.411, 
at  p.  432 ;  S,  C  sub  nom.  Sturla  v. 
Frtccia  (1880)  5  App.  Cas.  623,  49 
L.  J.  Ch.  41,  50  L.  J.  Ch.  86;  and  see 


the  Shrewsbury  Peercige  case  (1858)  7 
H.  L.  C.  1.-^.  G.  P. 

(2)  It  is  printed  in  full  in  the  Lords* 
Joum.,  Vol.  75,  p.  389. 
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sammoned  to,  and  sat  in  Parliament  in  the  18th  and  14th  years  of  Thb 
the  reign  of  Elizabeth :  that,  on  his  death  in  1578,  his  son  and  pseuaob. 
heir,  Phillip,  then  a  minor,  became  third  Lord  Wharton,  and  was 
summoned  to  Parliament  in  the  28rd  of  Elizabeth,  and  sat  in  that 
and  divers  subsequent  Parliaments,  until  the  Ist  year  of  the  reign 
of  Charles  I.  (1625),  when  he  died,  having  had  issue  two  sons — 
Damely,  George,  who  died  in  1609,  without  issue,  and  Sir  Thomas 
Wharton,  who  died  in  1628,  leaving  Phillip  Wharton,  his  son 
and  heir,  who,  being  also  the  heir  of  his  grandfather,  the  third 
Lord,  on  his  death  became  fourth  Lord  Wharton,  and  was  sum- 
moned to  Parliament  in  the  15th  of  Charles  I.  (1689),  and  sat 
in  that  and  numerous  Parliaments,  down  to  the  time  of  his  death 
in  1695. 

The  petition  further  stated  that  the  said  Phillip,  fourth  Lord 
Wharton,  was  thrice  married,  and  by  his  first  wife  had  issue  one 
child,  Elizabeth,  who  married  Lord  Willoughby  D'Eresby,  after- 
wards Earl  of  Lindsey,  and  is  now  represented  by  Peter  Robert, 
Lord  Willoaghby  D'Eresby,  and  George  Horatio,  Marquess  of 
Cholmondeley,  coheirs  of  the  Barony :  that  the  said  Phillip  had, 
by  his  second  wife,  five  sons  and  five  daughters,  all  of  whom  died 
without  issue,  except  Thomas,  the  third  son — *who,  on  his  father's  [  '297  ] 
death,  became  fifth  Lord  Wharton — and  Margaret,  Mary,  and 
Philadelphia,  the  2nd,  8rd,  and  6th  daughters :  that  Margaret*s 
issue  are  all  extinct :  that  Mary's  issue  also,  by  her  first  husband, 
are  extinct,  and  that,  by  her  second  husband.  Sir  Charles  Eemeys, 
of  Kevenmably,  in  the  county  of  Glamorgan,  Bart.,  she  was  the 
ancestrix  of  this  petitioner  :  that  Philadelphia  married  Sir  George 
Lockhart,  of  Camwath,  in  Scotland,  and  was  the  ancestrix  of 
Baillie  Cochrane,  Esq.,  and  of  Mrs.  Aufrere,  other  coheirs  of  the 
Barony  of  Wharton :  that  the  said  Phillip,  fourth  Lord  Wharton, 
h&d,  by  his  third  wife,  one  child,  who  died  without  issue  in  1689. 

The  petition  then  stated  that  the  said  Thomas,  fifth  Lord  Wharton, 
^as  summoned  to  and  sat  in  Parliament  in  1696,  and  that  having, 
in  1706,  been  created,  by  letters  patent,  Earl  of  Wharton,  to  him 
and  the  heirs  male  of  his  body,  and,  in  1715,  Marquess  of  Wharton 
and  Malmesbury,  with  the  same  limitation;  he  died  in  1715,  leaving 
one  Bon,  Phillip,  who  succeeded  to  all  his  honours,  and  two  daughters, 
Jane  and  Lucy :  that  the  said  Phillip,  second  Earl  and  Marquess, 
and  sixth  Baron  Wharton,  was,  in  1719,  created  Duke  of  Wharton, 
and  died,  without  surviving  issue,  in  1781,  in  Tarragona,  in  Spain — 
Imving  been  outlawed  for  high  treason  in  1729,  which  outlawry. 
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Ths         as  the  petitioner  was  advised,  was  informal,  and  did  not  affect  the 

AV  H  A  RTON 

Peebaob.  dignities  of  the  Peerage — that  upon  his  death,  without  issue,  all  his 
honours  became  extinct,  except  the  Barony  of  Wharton,  which  then 
fell  into  abeyance  between  his  sisters,  the  said  Jane  (then  Lady 
Jane  Holt)  and  Lucy  (then  Lady  Lucy  Morrice),  and  remained  in 
abeyance  until  the  death  of  Lucy,  without  issue,  in  1789,  when  it 
devolved  on  Jane,  but  she  did  not  assume  the  title  in  consequence 
of  its  having  been  supposed,  erroneously,  that  all  the  dignities 
vested  in  the  Duke  were  forfeited  by  the  outlawry  :  that  on  Jane's 
death,  without  issue,  in  1761,  the  Barony  fell  into  abeyance  among 
[  ^298  ]  the  *heirs  of  the  aforesaid  Elizabeth,  Mary,  and  Philadelphia, 
daughters  of  Phillip,  fourth  Lord  Wharton,  and  has  continued  in 
abeyance  ever  since  among  their  heirs. 

The  petitioner's  descent  from  the  said  Mary  was  stated  to  this 
effect ;  that  she  had  by  her  said  husband  Sir  G.  Eemeys,  one  son, 
Charles,  and  two  daughters,  Jane  and  Mary ;  Charles  and  Mary 
died  unmarried,  and  Jane  survived  them,  and  married  Sir  John 
Tynte  of  Halswell  aforesaid,  Bart.,  and  had  issue  three  sons — who 
all  died  without  leaving  surviving  issue — and  one  daughter,  Jane, 
who  married  John  Hassell,  Esq.,  and  left  issue  a  daughter,  Jane, 
who  married  John  Johnson,  of  Glaiston,  in  the  county  of  Butland, 
Esq. — who  and  his  issue  assumed,  by  Boyal  licence,  the  surnames 
of  Eemeys  Tynte — and  the  said  Jane  died  in  1825,  leaving  the 
petitioner  her  son  and  heir. 

The  petition  was  referred  by  her  Majesty,  first  to  the  Attorney- 
Oeneral,  and  afterwards,  with  his  report  thereon,  to  the  House  of 
Lords,  and  the  same  were,  by  the  House,  referred  to  the  Lords 
Committees  for  Privileges. 

Li  March,  1844,  and  before  the  Committee  of  Privileges  sat  to 
consider  the  said  petition,  Alexander  Dundas  Boss  Cochrane 
Wishart  Baillie,  of  Lamington,  in  Lanarkshire,  in  Scotland,  pre- 
sented a  petition  to  her  Majesty,  praying  her  Majesty  to  determine 
the  abeyance  of  the  said  Barony  in  his  favour ;  and  after  stating 
the  creation  and  descent  of  the  Barony  to  the  same  effect  (i),  as  was 
stated  by  Mr.  Kemys  Tynte's  petition,  down  to  the  abeyance  of  it 
among  the  said  Elizabeth,  Mary,  and  Philadelphia,  three  of  the 
daughters  of  Phillip,  fourth  Lord  Wharton,  this  petitioner  then 
stated  his  descent  from  Philadelphia:  that  she  had  by  her  aforesaid 
husband.  Sir  G.  Lockhart,  a  son,  George,  who  died  in  1731,  leaving 
a  son,  also  named  George,  who  died  in  1764,  having  had  two  sons, 
(1)  See  Lords'  Journal,  Vol.  76,  p.  134. 
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the  first  *of  whom  died  in  vita  pairis  et  $ine  prole^  and  the  second,         Thk 
fames  Lockhart,  assumed  the  name  of  Wishart,  was  a  Comit  of  the     pbi^a^X 
Roman   Empire,  and  died  in  1790,  having  been  twice  married,       [  's^g  ] 
leaving  two  daughters,  namely,  Maria  Theresa  by  the  first  marriage, 
uid,  by  the  second,  Marianne  Matilda,  now  the  widow  of  Anthony 
Aofrere,  late  of  Hoverton,  in  the  county  of  Norfolk,  Esq.,  and  a 
coheir  of  the  said  Barony :  that  Maria  Theresa  married  Lieutenant- 
General  Sir  Charles  Bobs,  Bart.,  and  had  issue  a  son,  who  died 
without  issue,  and  a  daughter  Matilda  Boss  Wishart,  who  married 
Sir  Thomas  Cochrane,  and  died  in  1819,  leaving  this  petitioner  her 
9on  and  heir. 

This  petition  also  was,  in  the  usual  manner,  referred  by  her 
Majesty  to  the  Attomey-Oeiieral^  and  with  his  report  thereon  to 
the  House  of  Lords,  and  by  the  House  to  the  said  Committee  of 
Privileges. 

At  the  first  sitting  of  the  Committee  (in  April,  1844) : 

The  SoUcitar-General  {Sir  W.  FoUett)  and  Sir  Harris  Nicolas 
appeared  for  Mr.  Eemeys  Tynte.  Mr.  Austin  appeared  for 
Mr.  Cochrane  Baillie.  (The  other  coheirs  did  not  claim  the 
Barony,  nor  appear  by  counsel  or  agents,  although  they  had  had 
notice  of  the  claims  of  the  petitioners.)  The  Attomey-Qeneral  {Sir 
F.  Pollock)  attended  for  the  Crown. 

Sir  W.  FoUett  stated  the  case  for  the  first-mentioned  petitioner : 

This  is  a  claim  to  a  Barony,  which  must  be  treated  as  a  Barony 
created  by  writ,  followed  by  a  sitting  in  this  House.     The  proof  on 
this  part  of  the  case  will  not  be  difficult.   Sir  T.  Wharton,  the  first 
Baron,  held  an  office  of  great  trust  under  the  Crown — Governor  of 
Carlisle.    It  can  be  shown  that  he  was  addressed  by  the  Crown 
under  the  name  of  Sir  T.  Wharton  in  February,  86  Henry  YIU. 
11544),  and  was  designated  in  another  public  document,  in  *March       [  *soo 
of  that  year,  by  the  name  of  "  Baron  Wharton."    In  the  interval 
between  these  two  periods  the  creation  of  the  Barony  took  place. 
Proof  will  be  given  that  search  has  been  made  in  all  the  places  in 
which  the  patents  of  tnat  date  were  likely  to  be  found,  and  that  no 
trace  of  any  patent,   creating  this  Barony,  can  be  discovered. 
Evidence  will  also  be  given  that  on  the  26th  November,  1548, 
being  the  second  year  of  the  reign  of  Edw.  YL,  Baron  Wharton 
was  summoned  to,  and  sat  in  this  House  as  a  peer.    Upon  this  evi- 
dence it  is  submitted  that  according  to  the  authority  of  the  cases  of 
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The         The  Vaux  Peerage  (i),  The  Braye  Peerage  (2),  The  Camoy$  Peerage  {3), 

Pbe^Yor     ^^   ^f^  Hastings  Peerage  (4),  the  Barony  of  Wharton  must  be! 

deemed  to  have  been  a  peerage  created  by  writ,  and  by  a  sittiiml 

in  Parliament,  and  therefore  descendible  to  the  heirs  general  oil 

his  body. 

The  pedigree  will  be  easily  proved,  and  the  only  difficnltyl 
apprehended  in  the  way  of  making  out  the  claim  arises  from  the 
fact  that  an  outlawry  for  treason  issued  against  the  last  Baron 
Wharton,  who  had  also  been  created  Duke  of  Wharton,  but  this' 
outlawry  is  in  many  most  material  respects  defective,  and  mast  be 
set  aside. 

Several  witnesses  were  then  examined,  and  all  stated  that,  after! 
most  diligent  searches  in  the  various  repositories  for  the  custody  of  i 
public  instruments,  they  did  not  discover  a  patent  creating  the: 
Barony  of  Wharton,  or  any  enrolment  or  other  evidence  of  such  a 
patent.  They  found  many  patents  creating  other  peers  in  the  reign 
of  Henry  VIII.  Neither  did  they  find  any  special  writ,  or  enrol- 
ment of  such  writ  of  summons  in  that  reign,  to  Lord  Wharton;  the 
writs  of  that  time  were  not  preserved ;  but  two  Farliamentair 
[  ♦301  ]  Pawns  (6)  of  the  86th  of  Henry  VIU.,  *and  1st  Edward  VI.,  were 
in  existence,  in  each  of  which  appeared  the  name  of  Thomas,  Lord 
Wharton;  and  it  appeared  by  the  Lords'  Journals  that  he  was 
present  among  the  Peers  in  the  Parliaments  of  the  2nd  and  6th  of 
Edward  YI.,  and  of  the  5th  and  6th  of  Philip  &  Mary,  and  that 
he  had  leave  of  absence,  and  appointed  proxies,  in  several  other 
Parliaments  of  these  reigns  and  the  reign  of  Elizabeth.  It  further 
appeared,  by  the  said  Journals,  that  Phillip,  the  second  Lord 
Wharton,  sat  in  the  House  in  several  Parliaments  of  the  last 
mentioned  reign.  The  sitting  of  the  succeeding  Lords  Wharton  in 
the  House  were  proved  by  the  contemporaneous  journals. 

A  great  many  parish  registers,  monumental  inscriptions,  inquisi- 
tions, wills,  and  grants  of  administrations,  were  produced  to  prove 
the  petitioner's  pedigree.     No  question  arose  on  them. 

(1)  47  E.  E.  105  (5  CL  &  Fin.  526).  from  the  Lord  Chancellor,  to  prepan 

(2)  49  R.  E.  174  (6  CI.  &  Fin.  757).  a  schedule,  in  which  were  set  down  the 

(3)  49  E.  E.  195  (6  CI.  &  Fin.  789).  forms  of  the  writs  to  be  issued  to  the 

(4)  54  E.  E.  27  (8  CI.  &  Fin.  144).  Peers,  and  the  names,  style  and  title 

(5)  "  It  became  a  practice  about  the  of  the  persons  to  whom  such  writs 
time  of  King  Hen.  VULl.,  when  a  were  to  be  sent,  which  are  called 
Parliament  was  to  be  called,  for  the  Parliamentary  Pawns  "  :  Cruise  on 
clerks    of   the   Petty   Bag  Office  in  Dignities,  261. 

Chancery,  in  pursuance  of  a  warrant 
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The  following  pointe  arose  in  the  coarse  of  the  evidence  on  the        Tub 
admissibility  of  other  documents  :  FmkQR. 

A  decretal  order  in  Chancery,  made  in  1699,  in  a  suit  between 
Sir  C.  Kemeys  and  Dame  Mary,  his  wife,  plaintiffs,  and  Sir  J. 
Thomas  and  others,  defendants,  and  in  a  cross  suit  between  the 
same  parties,  was  offered  in  evidence  to  prove  the  identity  of  Dame 
Mary  Eemeys,  and  other  parties,  to  those  suits. 

The  Lord  Chancellob  expressed  a  doubt  whether  the  decree  was 
admissible  for  that  purpose,  without  the  bills  and  answers  being 
also  produced. 

Mr.  Kelly  (i)  said  the  bills  and  answers  were  fully  ^recited  in  [  *302  j 
this  decree ;  it  appeared  to  be  grounded  on  the  admissions  in  the 
answers,  showing  that  the  said  Dame  Mary,  who  is  the  ancestrix 
of  the  plaintiff,  being  a  daughter  of  the  fourth  Lord  Wharton,  had 
been  first  married  to  a  Mr.  Thomas,  and  after  his  death  she  married 
Sir  C.  Eemeys.  It  is  submitted  that  a  decree,  containing  the  whole 
substance  of  the  bill  and  answer,  is,  under  the  circumstances, 
admissible. 

The  decree  was  received  (2). 

In  order  to  prove  the  relation  between  different  members  of  the 
family  of  Eemeys,  so  as  to  substantiate  part  of  the  pedigree,  a 
private  Act  of  Parliament,  enabling  them  to  sell  certain  estates  and 
d^eribing  the  relationship,  in  the  recitals,  was  offered  in  evidence. 

Mr.KeUy: 
This  declaration  of  their  relation,  by  the  act  of  the  Legislature, 
is  admissible  as  proof  of  the  fact. 

The  Lobd  Chakcellob  : 

It  is  very  strong  proof ;  for  it  is  the  well  known  practice  of  this 
House  not  to  allow  the  insertion  of  such  a  statement  in  the  recitals 
of  a  private  Act  of  Parliament,  unless  the  truth  of  that  statement 
has  been  previously  proved  to  the  satisfaction  of  the  Judges,  to 
whom  the  bill  has  been  referred. 

The  answer  was  received. 

[1]  At  and  from  the  second  sitting  Thesiger,  being  then  made  Solicitor- 

of  the  Committee,  on  the  30th  April,  (General,    attended    in    this    case  on 

1S44,  Mr.   Kelly  was,  with  Sir  H.  behalf  of  the  Crown. 
>'t€oJ«,  for  Ool.  Tynte,  in  place  of  Sir         (2)  This    is    not    a    precedent   for 

^.  FoHett,    who   became   Attorney-  receiving  modem  decrees,  which  do 

Oenend,  on  the  promotion  of  Sir  F.  not  contain  full  recitals. 
PoOocifc    to     the    Bench;     and    Mr. 
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Thb  An  answer  in  a  suit  in  Chancery  was  offered  as  evidence  to  prove 

pkbbaob.  &  P^^^  ot  the  pedigree.  The  answer  was  offered  as  a  statement  by 
members  of  the  family  respecting  the  condition  of  the  family  ;  and 
Mr.  Berrey,  clerk  of  Records  and  Writs  in  the  Court  of  Chancery, 
said  he  had  searched  for  a  bill  filed  in  November,  1761,  by  Sir  C. 
K.  Tynte  and  James  Lockhart,  bat  coald  not  find  it :  he  found  the 
entry  of  it  in  the  Six  Clerks'  book,  made  by  one  of  the  sworn  clerks 
[  *303  ]  in  the  Six  Clerks'  OfiSce.  He  produced  *the  original  answer,  which 
appeared  to  have  been  sworn  but  never  filed.  The  parties  answering 
claimed  to  be  heirs-at-law  and  members  of  the  family. 

Thb  Lobd  Chancbllob  : 

This  is  a  declaration  of  pedigree  to  support  an  actual  claim  of 
right,  put  forward  by  the  party  who  makes  the  declaration.  This 
declaration,  too,  is  in  an  answer  which  was  never  filed.  It  cannot 
be  received  as  evidence  for  the  purpose  now  proposed. 

The  answer  was  rejected. 

Proof  was  offered  to  be  given  of  a  will  of  Sir  C.  Ross.  It  was 
proved  that  the  original  will,  which  had  reference  principally  to 
property  in  Scotland,  had  been  registered  there;  that  a  certified 
copy  of  it  had  been  sent  to  England,  and  that  on  that  certified  copy 
probate  was  granted  in  England.  The  certified  copy  of  the  will 
was  produced  from  the  Prerogative  Office  in  Doctors'  Commons ; 
and  it  was  proved  that  certified  or  office  copies  coming  from 
Scotland  were  in  every  way  treated  as  originals  in  the  Prerogative 
Office.  The  copy  now  produced  was  of  this  kind,  and  was  taken  off 
the  file  of  the  Prerogative  Office.  It  was  also  proved  that  any 
original  will,  proved  in  Scotland,  was  registered  in  the  books  of 
the  Court  of  Session,  and  was  never  given  back  to  the  parties,  bat 
that  the  Court  did  allow  it  to  be  produced  in  the  hands  of  its  own 
officer,  whenever  it  was  required. 

On  objection  being  made  to  the  admission  of  the  copy, 

Mr.  Kelly  and  Sir  H.  Nicolas  : 

This  office  copy  is  admissible  in  evidence.  The  Ecclesiastical 
Court  here,  which  is  the  tribunal  having  peculiar  jurisdiction  over 
wills,  has  treated  the  certified  or  office  copy  from  Scotland  as  an 
original  will,  and  has  thus  admitted  its  authenticity.  Scotland  is, 
for  this  purpose,  a  foreign  country ;  and  the  refusal  of  the  Court 
of  Session  to  allow  the  parties  ever  to  have  back  a  will  which  has 
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been  once  registered,  must  be  taken  to  dispense  with  the  necessity        Tbb 
of  now  producing  the  original  document.  Pkbbage. 

Thb  Losd  Chancellor  :  [  30^  ] 

Scotland  is  not  a  foreign  country  as  to  the  House  of  Lords.  So 
that  that  reason  is  not  sufficient  for  us  to  dispense  with  the 
production  of  the  will.  Neither  a  certified  copy  of  a  will,  nor 
even  an  examined  copy  of  a  will,  is  evidence  in  this  House  (i) 
on  a  claim  of  peerage,  unless  you  prove  that  you  cannot  get  the 
original  (2).  The  evidence  here  shows  that  it  can  be  produced 
in  the  hands  of  the  officer  of  the  Court  of  Session.  It  must  be 
produced. 

The  copy  of  the  will  was  afterwards  received  de  bene  esse,  the 
counsel  undertaking  to  send  for  the  original,  or  to  produce  cases, 
in  which  copies  had  been  received  in  evidence. 

The  evidence  for  the  claimant  having  been  closed, 

Mr.  Kelly  addressed  the  Committee  on  it : 

This  is  a  Barony  by  writ.  In  consequence  of  decisions  of  the 
House  in  numerous  cases  (s),  it  is  now  established  that  the  evidence, 
as  given  here,  of  sittings  in  Parliament,  is  sufficient  to  support  a 
claim  to  a  peerage  so  created.  The  evidence  as  to  the  pedigree  is 
complete,  and,  so  far  as  the  claimant  knows,  is  not  contested  on 
the  part  of  the  Crown.  That  evidence  proves  him  to  be  one  of  the 
coheirs  of  the  Barony. 

There  are  two  points  in  the  case  :  the  first  relates  to  the  creation 
of  the  peerage  by  writ  of  summons  and  sitting,  which,  it  is  sub- 
mitted, has  been  clearly  established  ;  the  other  relates  to  the  effect 
of  an  outlawry  for  high  treason,  issued  in  1728,  against  the  Duke 
of  Wharton,  the  last  actual  possessor  of  the  Barony. 

As  to  the  effect  of  that  outlawry,  it  should  be  stated  that  the 
claimant  traces  his  descent  from  Sir  Thomas  Wharton,  the  first 
Baron,  and  does  not  claim  through  the  Duke  of  Wharton^  and,  it  is 
sabmitted,  that  cannot  be  affected  by  *the  outlawry  issued  against  [  *305  ] 
him.  Still  as  he  knew  that  this  outlawry  would  be  made  the 
aubject  of  notice,  he  has  produced  evidence  of  the  judgment  in 
outlawry,  and  the  question  now  will  be  what  is  the  effect  of  that 

(1)  See  The  NeUerville  Peerage,  3d      E.  E.  320  (10  CI.  &  Fin.  952). 

H.  E.  107  (2  Dow  A  Gl.  312).  (3)  Vide  ante,  p.  88,  and  the  refer- 

[2)  See  The  FUzwaUer  Peerage,  59      ences  there. 
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Tub         judgment  upon  the  present  claim  ?    But,  before  entering  on  that 

W  H  A  RTOK 

Peerage,  question,  there  is  another  which  may  be  submitted  to  the  notice  of 
the  Committee,  and  that  is  whether  the  outlawry  can  be  sastained. 
It  is  submitted  that  the  outlawry  is  absolutely  null  and  void,  under 
the  statutes  81  Eliz.  c.  8  (i),  and  4  &  6  W.  &  M.  c.  22,  and  that 
consequently  the  mere  fact  of  its  having  existed,  or  been  irregularly 
issued,  can  produce  no  effect  on  this  claim.  The  question  then 
arises  whether  this  Committee  will  itself  examine  the  judgment  of 
outlawry,  and  act  upon  the  opinion  formed  upon  that  examination, 
or  will,  in  the  first  instance,  assume  the  outlawry  to  be  good,  and 
require  the  claimant  to  go  to  the  Court  of  Queen's  Bench  and  get 
it  reversed.  The  defects  are  apparent  on  the  face  of  the  judgment, 
and  show  it  to  have  been  pronounced  in  disregard  of  the  provisions 
of  the  statutes.  The  first  of  these  statutes  is  the  81  Eliz.  c.  3, 
which  regulates  the  proceedings  in  outlawry  in  civil  actions.  This 
was  extended  by  the  4  <b  5  W.  &  M.  e.  22,  s.  4,  to  all  cases  of 
indictments  for  criminal  matters.  The  latter  statute  was  onlj 
passed  to  continue  for  the  period  of  three  years,  but  by  the 
7  &  8  Will.  III.  c.  36,  s.  4,  it  was  made  perpetual.  By  the  provisions 
of  the  first  of  these  statutes  it  is  clear  that  there  ought  to  be  a  writ 
of  proclamation,  and  three  proclamations  made  thereon,  and  that 
they  ought  to  appear  on  the  face  of  the  record,  and  that  unless 
they  are  issued  and  recorded  the  judgment  is  ipso  facto  void: 
Anonymous  (2),  case  of  Outlawry  (3),  Anonymous  (4),  (where  the 
reversal  was,  because  it  was  not  shown  that  proclamation  was 

[  •306  ]  made  at  the  parish  church,  where,  &c.,)  *Rex  v.  Wilkes  (5), 
Barrington  v.  Rex(fi)y  Rex  v.  Yandell{7).  The  words  of  the 
81  Eliz.  are  precise, ''  and  all  outlawries  had  and  pronounced  after 
the  end  of  the  next  Easter  Term,  and  no  writs  of  proclamation 
awarded  and  performed,  according  to  the  form  of  this  statute, 
shall  be  utterly  void  and  of  none  effect.''  The  objection  to  the 
judgment  of  outlawry  being  of  this  very  plain  and  unquestionable 
kind,  it  is  submitted  that  the  Committee  will  not  require  the 
claimant  to  bring  his  writ  of  error,  but  will  deal  summarily  with 
the  matter.  That  was  the  course  pursued  in  the  case  of  BeUy  v. 
Algor  (8),  where  an  outlawry  was  reversed  without  writ  of  error,  on 
account  of  the  omission  of  the  words  ''made  upon  three  several 
days,  whereof  one  proclamation,  &c." 

(1)  Rep.  42  &  43  Vict.  c.  69.  (5)  4  Burr.  2527. 

(2)  Styles,  297.  (6)  3  T.  E.  499. 

(3)  Litt.  Eep.  160.  (7)  4  T.  B.  621. 

(4)  March,  Eep.  20.  (8)  Dyer,  206  a. 
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The  Lord  CHANCBiiLOR :  Thr 

Wharton 
Here  the  outlawry  has  been  acted  on,  and  the  party  has  been,     Pkkraok. 

for  a  yariety  of  purposes,  treated  for  a  long  period  of  time  as  duly 

outlawed.      This  Committee,  therefore,^  cannot  now  assume  the 

outlawry  to  have  been  utterly  null.     Application  must  be  made  to 

the  Court  of  Queen's  Bench  either  by  motion  or  by  writ  of  error, 

and  if  that  Court  shall  be  satisfied  that  the  objections  are  fatal,  it 

will  reverse  the  outlawry.     This  Committee  cannot  do  that.    The 

Lords  now  present  are  not  sitting  as  a  House.     We  constitute  only 

a  Committee  of  the  House,  sitting  merely  for  the  purpose  of 

inquiry  into  a  matter  referred  to  us  by  the  Crown,  and  relating 

to  privilege. 

Lord  Brougham  and  Lord  Campbell  expressed  their  concurrence 
with  the  opinion  expressed  by  the  Lord  Changbllor. 

Mr.  Kelly  then  applied  for  an  adjournment  of  the  consideration 
*of  the  claim,  in  order  to  enable  him  to  make  an  application  to  the       ^  *^^^  ^ 
Court  of  Queen*8  Bench. 

The  application  was  granted. 

At  the  next  sitting  of  the  Committee  (the  10th  of  June,  1846), 

Mr.  Kelly  J  with  Sir  H.  Nicolas^  stated  that  since  this  case  was 
last  before  their  Lordships,  proceedings  had  been  taken  in  the 
Court  of  Queen's  Bench  to  reverse  the  judgment  of  outlawry 
passed  against  the  Duke  of  Wharton,  the  last  Baron  Wharton,  and 
it  had  been  reversed  (i).  He  now  proposed  to  give  in  evidence 
the  judgment  of  outlawry,  and  the  judgment  of  that  Court  reversing 
the  same. 

Mr.  Bond,  a  clerk  of  a  branch  of  the  public  Becord  Office  (in 
Carlton  Ride),  brought  up  the  two  judgments,  and  the  judgment 
reversing  the  outlawry,  was  read  at  length. 

(1)  25th  NoTember»  1S44.— On  this  Wharton,  of  which  Colonel  Tynte  was 

day  Colonel   Tynte,    the    claimant,  a  claimant. 

appeared  in   the    Qoxat   of    Queen's  May  Srd,  1845,  Mr.  Kelly  applied  to 

Bendi,  and  as  one  of  the  coheirs  of  the  Court  to    reverse    the    outlawry 

Phillip,  Duke  of  Wharton,  delivered  in  which    had  been  issued  against  the 

an  assignment  of  errors  in  the  matter  Duke  of  Wharton  ;    and   stated  that 

of  the  outlawry  of  the  Duke,  who  the  Solicitor-Qeneral  and  Mr,  M.  D, 

Via  the   last  person   that  had  en-  Hill^  who  had  been  instructed  on  the 

joyed  the  dignity  of  the  Barony  of  part  of  the  Crown,  had  fully  considered 
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The  Mr.  Kelly  said  the  evidence  being  now  complete,  be  *waE 

Pbbraqb.     ready  to  finish  his  summing  up,  but  the  further  search — which 

[  *308  ]       was  directed  by  the  Committee  at  the  last  sitting  to  be  made  for 

cases,   if  any  could  be  found,   in   which,   where  Baronies   were 

supposed  to  have  been  created  by  patent,  no  patent  could  be  found 

to  exist — had  not  yet  been  completed. 

The  Solicitoi'-Qeneral  said  the  search  was  proceeding  with 
diligence  in  the  Bolls  Chapel  and  other  offices,  but  further  time 
was  required  to  complete  it. 

The  Committee  desired  that  the  search  should  be  proceeded  with 
expeditiously. 

At  the  next  sitting  of  the  Committee  (the  17th  July), 

The  Attomey-Oeneral  (Sir  F.  Theaiger)  stated  that  he  had, 
according  to  the  desire  expressed  by  their  Lordships,  directed  that 
the  utmost  diligence  be  used  in  the  search,  whether  there  was  any 
known  instance  of  a  peerage  being  created  by  patent,  and  that 
patent  not  being  found  ;  and  he  could  now  inform  their  Lordships 
that  no  such  instance  had  been  discovered. 

The  Solidtor-Oeneral  (Mr.  Kelly)  then  finally  summed  up  the 
case  on  the  part  of  Colonel  Tynte  : 
The  first  point  which,  it  is  submitted,  is  established  in  this  case, 
is  that  this  peerage  was  created  by  writ,  and  a  subsequent  sitting ; 
the  second  is  that  the  pedigree  has  been  satisfactorily  proved ;  and 
the  third  is  that  the  outlawry  of  the  last  holder  of  the  Barony  of 
Wharton  cannot  affect  the  claim  of  the  present  claimant  and  the 
other  coheirs. 

The  learned  gentleman  having  gone  through  the  evidence  on  the 

the  question,  and  were  of  opinion  that  Mr,  M.  2>.   Hill  afterwards  ap- 

the  outlawry  could  not  be  supported.        peared  on  the  part  of  the  Grown,  and 

stated  that  the  counsel  for  the  Crown 
LoED  Denman  :  jj^  examined  the  record,  and   con- 

But  we  must  have  some  reason  sidered  the  objections  to  the  outlawry 
assigned  to  us  for  reversing  any  judg-  assigned  as  errors,  and  were  of  opinion 
ment  of  this  Court.  that  the  outlawry  could  not  be  sup- 

ported. 
Mr,  Kelly  : 

There  does  not  appear  to  have  been  ^^  Dewman  : 

any  writ  of  proclamation,  nor  is  it  Then  let  the  judgment  of  outlawry 

stated  on  the  face  of  the  record  that  be  reversed. 

any  proclamations  were  made  accord-  Judgment  of  outlawry  rtvened, 
ing  to  the  form  of  the  statute. 
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two  first  points,  addressed  himself  to  the  third.    The  judgment  of        Trb 
outlawry,  dated  in  1729,  had  been  brought  before  their  Lordships     pekbaoe. 
in  evidence ;  and  although  the  defects,  manifest  upon  the  face  of 
it,  left  no  doubt  that  it  could  not  be  supported,  still  their  Lordships 
thought  they  had  no  power  to  reverse  it,  or  treat  it  as  a  *nullity.       [  'soo  ] 
It  has  since  been  reversed  upon  writ  of  error  in  the  Court  of 
Queen*B  Bench,  and  the  record  of   the  judgment  of  reversal  has 
been  brought  up  before  this  Committee;    and  thus  all  further 
discussion  on  the  effect  of    the  outlawry  on  the   present  claims 
becomes  unnecessary. 

It  appears  that  there  were  two  abeyances  of  the  Barony,  the  first 
being,  on  the  death  of  the  last  Baron  without  surviving  issue  in 
1781,  between  his  two  sisters,  Lady  Jane  Holt  and  Lady  Lucy 
Morrice.     There  is  no  doubt  that,  on  the  death  of  the  latter  in 
1789,  her  surviving  sister.  Lady  Jane  Holt,  had  then  a  right  to  the 
Barony ;  but,  in  order  to  revive  it  in  a  female,  letters  patent  from 
the  Crown  would  be  necessary ;  a  trouble  and  expense  which  a  lady 
advanced  in  years  and  without  children  might  not  think  it  right  to 
incur ;  or,  as  there  was  an  erroneous  supposition  that  the  dignity 
was  forfeited  by  the  outlawry  of  the  last  possessor,  the  Barony, 
for  one  or  other  of  these  reasons — and  either  was  sufficient  to 
account  for  her  not  claiming  it  (i) — remained  dormant  until,  on  the 
death  of  this  lady  without  issue  in  1761,  it  fell  again  into  abeyance 
among  the  respective  heirs  of  the  three  sisters  of  the  fourth  Baron. 
Lords  Willoughby  D'Eresby  and  Lord  Cholmondeley  are  the  coheirs 
of  the  eldest  of  the  sisters ;  they  do  not  claim  the  dignity.    Colonel 
Tynte  is  proved  to  be  the  sole  heir  of  the  second  sister,  and  is  con- 
sequently entitled  to  be  preferred  to  the  heir  of  the  third  sister, 
who,  it  is  to  be  remembered,  is  not  represented  by  a  sole  heir,  but 

by  coheirs,  Mrs.  Aufrere  and  Mr.  Cochrane  Baillie. 

The  Lord  Chancbllob  : 

We  cannot  in  our  report  state  any  preference;  there  is  none 
between  females  or  their  heirs. 

Mr.  WalpoU,  for  Mr.  Cochrane  Baillie,  only  wished  to  make 
one  observation,  and  that  was  on  that  last  point  mentioned.  Their 
Lordships  never  made  any  distinction  as  to  precedence  in  the  divi- 
sions of  coheirship.  All  ^coheirs  were  treated  as  equal  in  degree,  [  *3io  j 
and  the  circumstance  of  there  being  more  than  one  coheir  of  the 
third  sister,  was  not  of  the  least  importance. 

(1)  See  The  Fitzwalter  Peerage,  67  E.  B.  320  (10  01.  &  Fin.  962). 
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Thb         Thb  Lord  Chakgbllob: 
Whabton 
pebrage.         We  have  nothing  to  do  with  that,  which  is  a  matter  for  the 

consideration  of  the  Crown. 

Lord  Cottbnham: 

When  a  peerage  is  in  abeyance,  the  main  question  for  the 
House  to  report  upon  to  the  Crown  is,  in  whom  is  the  dignity 
in  abeyance. 

Mr.  Walpole  then  called  a  witness,  who  proved  that  Mr.  Coch- 
rane Baillie  is  the  person  described  in  Colonel  Tynte's  petition  as 
Mr.  Baillie  Cochrane,  and  in  his  own  petition  as  Cochrane  Wishart 
Baillie. 

The  Attorney-General  expressed  himself  satisfied  with  the  proof 
of  the  pedigree.  On  the  question  whether  this  dignity  was  a 
Barony,  created  by  writ  or  patent,  he  thought  that  there  was  more 
satisfactory  evidence  here  than  in  any  of  the  cases  referred  to ;  and 
it  seemed  to  him  that  the  search  which  at  their  Lordships*  desire 
he  had  caused  to  be  made,  was  strong  negative  proof  that  the 
dignity  had  been  created  by  writ  of  summons. 

The  Lord  Chancellor: 

I  have  attended  carefully  to  the  evidence,  and  I  think,  so  far  as  I 
may  refer  to  my  own  impressions  of  it  as  it  proceeded  step  by  step, 
that  the  claim  has  been  satisfactorily  made  out. 

Lord  Cottenham: 

The  Committee  has  a  right  to  the  assistance  of  the  Attomey- 
Generals  opinion  upon  the  evidence.  He  will  go  through  the 
evidence,  and  let  us  know  his  opinion  on  it. 

July  24.  The  case  having  been  adjourned  for  that  purpose,  the  Attorney- 

General  communicated  to  the  Committee  at  the  next  sitting,  that  he 
was  satisfied  with  the  evidence. 

The  Committee  then  resolved : 

"  That  the  Barony  of  Wharton  is  a  Barony  created  by  writ  and 
sitting  on  the  26th  of  November,  2  Edward  VL,  in  the  year  1648, 
and  is  descendible  to  heirs  general : 
[  811  ]  "  That  upon  the  death  of  Phillip  James,  the  sixth  Lord  Wharton, 
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in  1781,  without  isstie,  the  said  Barony  fell  into  abeyance  between 
his  two  sisters  and  coheirs.  Lady  Jane  Coke  and  Lady  Lucy 
Morrice: 

"  That  Lady  Lucy  Morrice  died  without  issue  in  the  year  1739 : 
that  upon  the  death  of  Lady  Jane  Coke  (who  survived  her  sister,) 
without  issue,  in  1761,  the  said  Barony  fell  into  abeyance  between 
the  descendants  of  the  three  daughters  of  Phillip,  fourth  Lord 
niiarton,  Elizabeth,  Mary,  and  Philadelphia  Wharton : 

"  That  the  petitioner  Charles  Eemeys  Kemeys  Tynte  is  one  of 
the  coheirs  of  the  said  Barony,  as  being  descended  from,  and  sole 
heir  of,  Mary,  one  of  the  said  daughters  of  Phillip,  fourth  Lord 
Wharton : 

''  That  the  petitioner  Alexander  Dundas  Boss  Cochrane  Wishart 
Baiilie,  with  Mrs.  Matilda  Aufrere,  are  two  other  of  the  coheirs  of 
the  said  Barony,  as  being  descended  from  Philadelphia,  the  youngest 
daughter  of  Phillip,  the  fourth  Lord  Wharton : 

''That  the  Bight  Honourable  Peter  Bobert,  Lord  Willoughby 
DEresby,  and  the  Most  Noble  George  Horatio,  Marquess  of  Chol- 
mondeley,  are  two  other  of  the  coheirs  of  the  said  Barony,  as  being 
de&eended  from  Elizabeth,  only  daughter  of  the  said  Phillip,  fourth 
Lord  Wharton,  by  his  first  marriage : 

"  And  consequently,  the  said  Barony  is  now  in  abeyance  between 
the  said  petitioner  Charles  Kemeys  Eemeys  Tynte,  the  said 
petitioner,  Alexander  Dundas  Boss  Cochrane  Wishart  Baiilie,  Esq., 
Mrs.  Matilda  Aufrere,  the  Right  Honourable  Peter  Robert,  Lord 
Willoughby  D'Eresby,  and  the  Most  Noble  George  Horatio, 
Marquess  of  Chohnondeley." 

These  resolutions  were  reported  to  the  House,  and  being  affirmed, 
^ere  afterwards  reported  to  her  Majesty. 


The 
Wharton 
Pkebagb. 


MARGARET   FISHER  v.   WILLIAM  DIKON(l). 

(12  Clark  &  FinneUy,  312—332;  S.  C.  9  Jur.  883.) 

The  abeolute  owner  of  land,  for  the  puTpose  of  better  ufling  that  land, 
erected  upon  and  affixed  to  the  freehold  certain  machinery : 

Held,  that  in  the  absence  of  any  disposition  by  him  of  this  machinery,  it 
would  go  to  the  heir  as  part  of  the  real  estate. 

li  the  corpus  of  such  machinery  belongs  to  the  heir,  all  that  belongs  to 

;!]  Judicially  dted  in  LatighoUomy.  parte  Aatbury  (1869)  L.  E.  4  Ch.  630, 

^  (1869)  L.  R.  5  Q.  B.  123, 136.  39  38  L.  J.  Bk.  9 ;  and  see  Bain  v.  Brand 

L  J.  Q.  B.  37 ;  Climie  v.  Wood  (1869)  (1876)  1  App.  Cas.  762.— J.  O.  P. 
LR.4  Ex,  328,  38  L.  J.  Ex.  223 ;  Ex 

H.a.— VOL.  LXIX.  7 
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June  3,  6,  12, 

26. 

Lord 
Bbouoham. 

Lord 
Campbell. 

Lord 
Gotten  HAM. 
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FiSHEB        ^      that  maohinery,  althougli  more  or  less  capable  of  being  detaohed  from  it, 
^'  and  more  or  less  capable  of  being  used  in  a  detached  state,  must  also  be 

^^™®^'  considered  as  belonging  to  the  heir. 

No  distinction  arises  in  the  application  of  this  rule,  from  the  circumstance 
that  the  land  did  not  descend  to,  but  was  purchased  by  the  owner. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session, 
arising  out  of  the  following  circumstances : 

The  late  John  Dixon  was  an  extensive  coal  and  iron  mine  owner, 
and  was  at  the  time  of  his  death  engaged  in  working  mines,  some 
of  which  were  his  freehold  property,  having  been  purchased  by 
himself,  while  of  the  rest  he  was  tenant  under  leases  for  various 
terms.  A  very  valuable  portion  of  his  property  consisted  of 
engines  employed  in  the  business  he  carried  on.  By  his  will  and 
codicils  he  made  a  provision  for  his  daughter  of  a  sum  of  4,000Z. 
which  he  vested  in  trustees,  and  directed  to  be  applied  to  her  sole 
benefit,  independently  of  any  control  or  right  of  her  husband. 
Upon  his  death  she  declined  the  provision  made  for  her  in  her 
father's  will,  and  claim  legitim,  or  child's  portion,  in  his  property. 
To  enforce  this  claim  she  instituted  a  suit  in  the  Court  of  Session 
(in  which  her  husband  joined  for  conformity's  sake)  against  her 
brothers,  who  were  the  executors  under  her  father's  will,  and  the 
general  disponees  of  his  property.  The  respondent,  one  of  those 
[  •313  ]  *brother8,  had  become,  by  the  death  of  the  other,  sole  heir-at-law  to 
his  father.  In  this  suit  she  alleged  that  the  share  of  her  father's 
personal  property,  to  which  she  was  entitled  as  legitiniy  amounted 
to  12,000Z.  The  respondent  in  his  defence  declared  his  readiness 
to  account  for  the  personal  or  executry  effects  of  his  late  father,  in 
order  that  the  appellant's  share  therein  might  be  ascertained,  but 
insisted  that  these  executry  effects  did  not  include  either  the 
heritage  left  by  the  deceased,  or  such  machinery  or  other  articles 
as  were /uTuio  annexa.  The  appellant  put  in  pleas  in  law,  insisting 
that— 

''  The  trade  or  employment  of  manufacturing  iron  or  lime,  and 
of  digging  coals  to  be  used  in  these  manufactories,  or  for  sale,  or, 
in  other  words,  the  trade  of  a  coal-master,  or  iron-master,  or  lime- 
worker,  is  of  a  personal  nature,  and  all  instruments,  engines,  and 
utensils,  whether  fixed  or  loose,  which  are  necessary  and  subser- 
vient to  such  a  trade,  are  legally  to  be  held  and  treated  as  personal 
or  moveable  effects  or  personalty ;  that  instruments,  engines,  and 
utensils,  which,  taken  either  in  part  or  in  gross,  are  moveable 
before  they  are  placed  in  a  particular  spot,  do  not  lose  their  move- 
able or  personal  character,  though  affixed  to  an  heritable  subject, 
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anless  ihey  be  so  affixed  perpetui  uxus  gratia,  in  contradistinction      Fisubb 
to  trade,  such  as  the  windows  of  a  mansion-house ;  and  that  the      dixon. 
fund  out  of  which  legitim'is  payable,  consists  of  the  whole  moveable 
or  personal  estate,  as  before  described,  that  belonged  to  the  deceased 
Mr.  Dixon." 

The  LoBD  Ordinaby,  before  whom  the  cause  was  appointed  to  be 
heard,  referred  it  to  an  officer  of  the  Court,  with  instructions  for 
him  to  report  as  to  the  nature  and  amount  of  the  deceased's  pro- 
perty.   The  referee  reported  that  the  engines,  colliery  utensils,  and 
rails,  were  claimed  by  the  defenders  as  heritable  property,  but  that 
be  considered  it  doubtful  whether  some  of  these  articles  came 
*under  that  description,  and  he  therefore  made  a  list  of  those      [  *si4  ] 
which  he  deemed  to  be  of  a  doubtful  or  disputable  nature.    The 
LoBD  Ordinaby  not  being  satisfied  with  this  report,  remitted  the 
cause  to  Mr.  Smith,  of  Deanston,  as  a  scientific  person,  to  report 
exactly  on  the  facts  as  to  each  part  of  the  machinery,  the  nature  of 
which  was  in  dispute.     Mr.  Smith  made  his  report,  in  the  course 
of  which  he  described  all  the  machinery  as  capable  of  being  moved 
and  replaced,  but  said  that  the  removal  would  be  very  expensive ; 
that  it  would  more  or  less  deteriorate  the  value  of  the  machinery ; 
that  for  that  reason  machinery  was  often  left  by  the  tenant,  and 
its  value  made  a  matter  of  arrangement  between  him  and  the 
landlord ;    and  that  some  parts — such   as  the  steam-engine  for 
pumping  the  mines — must,  if  removed,  be  instantly  replaced,  or 
very  serious  damage  would  arise  to  the  mines;  that  the  articles 
which  were  moveable  were  all  of  them,  more  or  less,  essential  to 
the  going  of  the  different  works,  though,  if  taken  away,  they  could 
be  readily  supplied;  that  it  was  usual  to  have  spare  articles  of 
most  of  the  classes  described  about  well  regulated  works,  these 
articles  being  equally  valuable  if  taken  to  any  other  work  where 
they  were  wanted.     He  also  referred  to  the  practice  of  the  country, 
and  said,  *'that  the  practice  at  coal  and  iron  works  similar  to 
those  of  the  deceased,  is  to  remove  the  mechanism  of  the  engine 
and  other  machinery  from  one  part  of  the  premises  to  another  as 
occasion  may  require."  .   .   .  ''The  practice  is  for  the  tenant  at 
the  termination  of  his  lease  to  remove  the  whole  of  such  engines 
and  machinery,  if  not  previously  belonging  to  the  landlord."  .  .  . 
**  And  in  the  event  of  the  exhaustion  of  the  mineral  field,  or  any 
permanent  bar  arising  to  the  profitable  working  of  the  minerals, 
the  whole  of  the  engines  and  machinery  is  removed  by  the  tenant 
or  worker  of  the  field,  or  by  the  proprietor  (if  his  property),  and  the 

7—2 


100  1845.     H.  L.     12  CL.  &  FIN.  814—816.  [b.b. 

FiBHEB  general  premises  dismantled  *as  far  as  it  may  be  profitable  to  do 
Dixon.  b<^*"  ^^*  Smith  made  out  a  list  of  the  various  articles,  to  which 
[  *si6  ]       he  attached  the  character  of  heritable  or  of  moveable. 

The  case  was  farther  debated  before  the  Lord  Ordinary,  and  the 
appellant  then  pat  in  accounts,  made  up  from  time  to  time,  by  the 
testator,  to  show  the  state  of  his  affairs ;  and  likewise  inventories 
of  purchases  by  himself,  or  by  himself  in  conjunction  with  others, 
in  all  of  which  papers  the  lands  and  the  leases  of  them  were 
described  as  ''  heritable,"  and  the  steam-engines  and  the  rails  laid 
down  were  described  as  ''moveable  property."  It  was  also  sub- 
mitted, on  behalf  of  the  appellant,  as  a  proposition  of  law,  that  the 
principle  that  annexation  to  land  converts  that  which  is  itself  move- 
able into  a  fixture,  could  not  be  applied  to  articles  used  in  trade  and 
to  the  fittings  up  of  collieries. 

The  respondent,  in  answer  to  the  argument,  attempted  thus  to  be 
drawn  from  the  manner  in  which  the  testator  had  in  his  accounts 
treated  the  steam-engines  and  rails,  proved  that  in  those  same 
accounts  houses  were  likewise  included  under  his  arrangement  of 
'*  moveable  property,"  from  which  he  insisted  that  the  deceased's 
•  mode  of  expressing  himself  in  these  papers  was  no  indication  of  his 
deliberate  intention,  and  could  have  no  effect  upon  the  case. 

The  Lord  Obdinabt,  thinking  the  point  raised  in  the  case  to  be 
one  of  difficulty,  referred  it  to  the  Lords  of  the  Second  Division, 
and  their  Lordships  determined  to  consult  the  Lords  of  the  First 
Division,  and  the  permanent  Lords  Ordinary.  Cases  were  therefore 
prepared  for  their  opinions,  and  the  great  majority  of  their  Lord- 
ships finally  expressed  an  opinion  to  the  effect,  that  the  machinery 
which  was  fixed  to  the  soil,  and  could  not  be  used  without  being  so 
fixed,  and  which  were  necessarily  so  fixed  for  the  purpose  of  the 
profitable  use  of  the  land,  were  heritable;  but  that  the  tools 
employed  in  the  machinery,  but  not  necessarily  affixed  thereto, 
and  capable  of  being  employed  elsewhere  in  the  same  manner,  and 
[  *316  ]  parts  of  ^machinery  prepared  for  fixing,  but  not  actually  affixed, 
were  moveable  (i). 

Mr.  Turner  and  Mr.  Sandford  for  the  appellant : 

This  is  not  a  case  between  heir  and  executor,  and  must  not  be 

dealt  with  on  the  same  principle  as  a  case  of  that  sort.    Both  the 

parties  here  are  equally  in  the  situation  of  heirs,  and  must  be  so 

treated.    The  same  principles  which  favour  the  rights  of  the  heir  in 

(1)  5  Boll,  M.,  D.  ft  Y.,  p.  775. 
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bis  claim  of  the  land,  favour  also  the  other  children  in  their  claim  Pishbr 
of  legitim.  Or  if  there  is  any  difiference  to  be  made  in  the  principle  dizon. 
on  which  the  relative  rights  of  these  parties  are  to  be  considered, 
that  difference  mast  be  in  favour  of  the  appellant,  for  the  respon- 
dent here  is  the  ezecator  of  the  deceased,  and  in  that  character  is 
contesting  this  suit ;  and  in  the  law  of  Scotland  an  executor  is  a 
mere  volunteer  claiming  under  the  will. 

(Lord  Campbell  :  The  claimant  of  legitim  cannot  be  in  a  better 
situation  than  the  creditors;  on  the  contrary,  if  they  are  in 
opposition  to  him,  his  claim  must  give  way  to  theirs.) 

It  is  submitted  that,  in  such  a  case,  his  claim  would  be  better  than 
theirs,  because  of  the  contract  made  by  the  law  for  the  benefit  of 
the  children  upon  the  marriage  of  the  parents.  The  right  to  legitim 
is  a  principle  of  law  which  exists  in  favour  of  children  who  might 
otherwise  be  left  without  any  provision. 

Then  comes  the  question,  whether  these  machines  are,  upon  the 
application  of  the  principles  of  construction  already  stated,  to  be 
eonsidered  heritable  or  moveable  property  belonging  to  the  deceased. 
It  is  submitted,  that  the  machines  used  by  the  deceased  to  work  the 
mines  were  machines  used  by  him  in  the  course  of  his  trade,  and 
must,  therefore,  fall  within  the  principle  of  law  which,  in  favour  of 
trade,  treats  such  articles  as  personal  property.  This  argument  is 
rendered  the  stronger  from  two  important  circumstances — first,  that 
the  deceased  did  not  inherit  these  lands,  but  came  into  the  posses- 
sion of  them  by  purchase ;  *and  next,  that  a  considerable  portion  of  [  *317  ] 
them  consists  of  leaseholds.  [They  cited  Lawton  v.  Lawtonii), 
Lord  Dudley  v.  Lord  Ward  {2),  Lawton  v.  Salmon  (S),  Qrymesv, 
Boweren  (4),  Elwes  v.  Maw  (6),  and  Trappes  v.  Harter  (6).] 

The  Lord  Advocate  and  Mr.  Kelly  for  the  respondents :  [  318 1 

This  is  a  case  between  the  heir  and  the  executor,  and  the  rules 
of  law,  which  in  such  a  contest  favour  the  heir  rather  than  the 
executor,  must  be  applied  here.  The  real  dispute  is,  whether  these 
machines  are  affixed  to  the  freehold  and  are  therefore  part  of  the 
real  estate,  or  whether  they  are  part  of  the  moveable  or  personal 
estate,  or,  as  it  is  called  in  Scotland,  part  of  the  executry.     The 

(1]  3  Atk.  13.  (4)  31  EL  B.  460  (6  Bing.  437). 

(2)  Amb.  113.  (6)  6  B.  B.  623  (3  East,  38—53). 

;3)  2  B.  B.  764  (1  H.  Bl.  259,  w.).  (6)  2  Or.  &  M.  163  ;  2  Tyr.  603. 
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FisHXR  respondent  is  the  heir  of  the  testator,  and  as  sach  is  entitled  by 
Dixon.  ^^^  ^  succeed  to  the  testator's  real  estate ;  and  the  fact  that  *he  is 
[  *3i9  ]  also  the  execator  of  the  testator,  does  not  take  away  from  him  his 
character  of  heir.  The  appellant  claims  a  share  in  the  personalty, 
and  is  endeavouring  to  set  in  motion  the  power  of  the  executor 
against  the  heir.  The  rules  applicable  to  cases  of  contests  between 
heir  and  executor  are  therefore  applicable  here,  and  the  appellant 
cannot  claim  any  benefit  from  any  character  she  may  suppose 
herself  to  possess  as  heir  of  a  particular  kind. 

If  the  argument  of  the  intention  of  the  testator,  as  giving  a 
character  to  the  machinery,  is  to  be  relied  on,  then  it  is  submitted 
that  that  argument  is  altogether  favourable  to  the  respondent.  The 
mere  use  of  words  wrongly  used  by  the  testator  in  his  own 
accounts,  cannot  be  taken  as  decisive  of  his  intention ;  for  he 
employed  similar  words  with  respect  to  property  which  was  clearly 
real  or  heritable  property,  and  to  which  no  act  nor  expression  of  his 
could  by  possibility  give  a  different  character.  But  if  his  words  are 
not  of  importance,  his  acts  are.  He  was  the  absolute  owner  of  much 
of  the  land  on  which  these  machines  were  erected.  He  could  not. 
therefore,  as  to  those  lands,  have  any  interest  adverse  to  the  owner  of 
the  land;  and  on  the  lands  thus  belonging  to  him  he  erected  machines, 
which  he  affixed  to  the  soil,  and  gave  a  permanent  character  which 
the  law  has  not  permitted  to  be  doubtful.  He  did  the  same  upon 
those  lands  of  which  he  was  only  tenant,  and  his  acts,  therefore,  con- 
tradict the  supposition  that  he  meant  to  preserve  to  these  machines 
the  character  of  moveables.  They  have  become,  by  the  law  of 
Scotland,  parts  of  the  land  accessione  and  destinatione  (i) ;  for 
they  have  been  fixed  on  the  land,  and  destined  to  purposes  to 
which  they  could  not  be  destined  unless  they  were  fixed  in  the 
[  *320  ]  soil,  and  which  purposes  are  in  fact  those  of  gaining  a  ^profit  from 
the  land.  The  fact  that  it  is  possible  to  remove  them  cannot  affect 
the  matter.  [They  discussed  the  cases  cited  above  and  Buckland  v. 
Butterfield  (2).] 
[  321  ]  The  cases  in  which  the  convenience  of  trade  is  to  be  the  principle 

on  which  the  question  of  fixture  or  moveable  is  to  be  decided,  are 
those  where  the  erections  are  not  made  for  the  benefit  of  the  better 
enjoyment  of  the  land,  but  for  the  purposes  of  trade,  where  such 
erections  are  put  up  by  persons  having  only  a  transitory  interest  in 
the  land,  and  where  they  are  claimed  by  the  creditors  of  those 

(1)  Ersk.,  Bk,  2,  tit.  2,  ss.  2,  3.  14;  (2)  22  E.  B.  649  (2  Brod.  &  B.  54). 

Bell's  Principles,  ss.  743,  1470,  1475. 
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persons.     In  snch  a  case  the  rale  to  encourage  trade  applies,  and       Fishbr 
the  erection,  though  in  fact  affixed  to  the  soil,  having  been  affixed       dizon. 
there  for  a  particular  purpose,  may  be  removed,  and  the  owner  of 
the  soil  will  be,  after  the  removal  of  the  erections,  in  the  same  situa- 
tion as  before  they  were  put  up.     No  one  of  these  circumstances 
exists  in  the  present  case.     The  erections  were  made  by  the  owner 
of  the  soil  for  the  purpose  of  obtaining  a  profit  from  the  soil ;  the 
claimant  is  not  a  creditor,  but  a  child  *for  whom  he  has  made  in  his      [  *^^^  1 
will  what  he  deemed  an  ample  provision,  and  the  person  who  resists 
the  claim  is  his  heir  and  the  universal  disponee  of  his  property. 

The  English  authorities,  which  are  much  more  numerous  than 
the  Scotch,  are  clear  upon  this  point.  But  the  principles  of  the 
Scotch  law  are  decisive,  and  the  few  authorities  to  be  found  applic- 
able to  a  case  like  the  present,  show  the  ordinary  course  of  the  law 
in  Scotland  upon  this  subject.     *     *     ♦ 

Mr.  Turner^  in  reply.     ♦     *     * 

Lord  Bbottoham  :  •^vn^  26. 

This  case  was  gone  very  fully  into  at  the  Bar  on  both  sides,  and,  [  K28  j 
on  account  of  the  length  of  the  case,  as  well  as  the  importance  of 
the  subject-matter  involved  in  point  of  value,  and  also  in  respect  of 
Bome  of  the  principles  which  were  mooted,  and  some,  indeed,  which 
were  disputed  in  point  of  law,  your  Lordships  considered  that  it 
was  fit  that  time  should  be  taken  for  considering  the  case  before 
finally  pronouncing  judgment.  That  consideration  has  been  given 
to  it,  and  I  am  now  prepared  to  move  the  judgment  which  it  appears 
to  me,  under  the  circumstances  of  this  case,  it  is  right  to  pronounce. 
I  b^in  by  laying  out  of  view  entirely  what  was  very  much  relied 
upon,  as  it  appeared  to  me,  below,  and  much  relied  upon  in  the 
argument  here,  for  the  appellant,  viz.,  a  distinction  taken  between 
this  case  as  a  case  of  inheritance,  and  a  case  arising  between  executor 
and  heir.  In  this  case  of  legitim,  as  I  understood  them  to  argue, 
it  is  not  a  mere  question  between  executor  and  heir,  but  it  is  a 
question  between  two  kinds  of  heirs.  Now  that  is  a  sort  of  argu- 
ment I  must  say,  with  all  respect  for  those  who  urge  the  distinction 
upon  our  attention,  than  which  nothing  can  be  more  groundless. 
It  is  not  a  question  ^between  two  kinds  of  heirs.  In  what  way  can  [  •324  ] 
joa  distinguish  this  case  from  the  common  case  between  heir  and 
executor,  as  the  argument  endeavours  to  distinguish  it?  The 
executor  is  heir  in  viobUilms.    That  is  the  common  expression  ol 
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FisHBB  the  Scotch  law.  The  legitim  here  Ib  dae  to  those  who  are  not 
Dixon.  heirs  as  to  real  property.  It  is  that  which  is  due  out  of  what  is 
called  in  Scotland  the  executry  fund ;  that  is  to  say,  that  T'bich 
goes  not  to  the  heir,  but  which  goes  to  the  executor.  It  is,  then, 
in  his  capacity  of  heir  in  mobilibua  that  the  legitim  goes  to  the 
child,  that  the  bairn's  part  of  gear  goes  to  the  bairn,  because  the 
bairn  is  heir  in  mobilibus ;  and,  therefore,  I  cannot  discover  bow 
the  argument  gains  at  all  by  insisting  on  this  supposed  distinction. 
I  do  not  say  that  it  loses,  for  it  neither  gains  nor  loses  by  the  dis- 
tinction; it  is  left  precisely  in  the  same  state  in  which  it  was  before 
the  distinction  was  attempted  to  be  set  up.  It  is  because  the  fond 
is  executry  and  not  heritable  that  the  legitim  attaches.  After  pay* 
ment  of  the  debts  the  surplus  fund  is  divided  into  those  parts  of 
heritable  and  executry  according  to  the  Scotch  law,  which  was 
originally,  indeed,  the  old  Saxon  law  of  England,  and  is  now  the 
law  of  Scotland.  That  being  the  case — having  relieved  it  from 
the  embarrassment  of  this  argument — I  have  not  much  to  urge 
upon  this  case,  because,  upon  the  fullest  consideration  which  I 
have  been  able  to  give,  both  to  the  English  law  authorities  which 
were  cited,  and  to  the  Scotch  authorities  by  which  it  was  sought 
on  the  one  side  to  turn  aside,  and  on  the  other  side  to  enforce 
the  application  of  the  English  law  cases,  I  entirely  agree  vrith 
the  Court  below,  and  I  should  have  arrived  at  the  self-same 
conclusion  as  that  at  which  the  great  majority  of  their  Lord- 
ships have  arrived,  had  I  been  one  of  the  Judges  in  the  Court 
below.  There  is  no  doubt  a  most  respectable  minority  of  their 
Lordships  on  the  other  side,  including  the  Lord  Pbbsidbnt,  and 
[  ^325  ]  the  learned  chief  of  the  other  Court,  and  Lord  Moncbbiff  *(to  whose 
authority  no  person  is  disposed,  generally  speaking,  to  yield  more 
entire  and  implicit  respect  than  myself),  whose  most  able  and 
elaborate  judgment  thoroughly  exhausts  the  whole  case,  not  only 
upon  principles  but  upon  its  details.  But  I  must  say  that  my 
mind  goes  not  with  his  Lordship's  judgment,  but  with  the  equally 
elaborate  and  equally  able  judgment  of  Lord  Cogkbubn,  who  also 
goes  into  the  principles  and  into  the  details  of  the  case.  I  think 
Lord  Cogkbubn  has  really  left  me  little  or  nothing  to  add ;  and  I 
am  bound  to  say  that,  in  my  view,  he  and  the  other  Judges  joined 
with  him  have  come  to  a  right  and  sound  conclusion. 

Great  reliance  was  of  course  placed  upon  the  case  before  Lord 
Hardwicke,  in  our  Court  of  Chancery  here,  and  a  similar  case 
which  occurred  more  recently  in  the  Court  of  Exchequer,  I  think 
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in  Lord  Lyndharst's  time  (i).      Bat  there  was  an  attempt  made  to       Fisheb 
distinguish  this  case  in  principle  from  that,  and  to  show  that  there       dixon. 
was  another  inconsistent  decision  in  The  Cider-mill  case.     Now  it 
is  a  remarkable  circumstance,  that  of  that  case  we  have  only  a  very 
indistinct  and  unsatisfactory  report.    We  have  really  nothing  that 
can  be  called  a  record  of  that  case.     It  was  cited  in  the  case  before 
Lord  Hardwicke ;  and  I  must  also  say,  that,  if  The  Cider-miU  case 
is  to  be  taken  as  it  is  represented  to  us,  as  regards  the  substance 
of  the  case,  and  in  its  result,  my  mind  goes  not  at  all  with  that 
decision.     It  is  contrary,  undeniably,  to  the  general  principles  of 
our  law  upon  the  subject ;  and  if  the  same  question  were  to  arise 
to-morrow,  with  the  circumstances  which  are  represented  to  have 
attended  that  case,  it  would  not,  in  my  opinion,  lead  to  the  same 
result.     Therefore  I  lay  it  out  of  view.    We  have  a  most  imperfect 
account  of  the  circumstances,  and,  above  all,  of  the  most  material 
circumstances,  of  how  the  mill  was  affixed  to  the  soil.     For  if  a 
cider-mill  be  fixed  to  the  soil,  though  it  is  a  manufactory,  and 
erected  for  the  purpose  of  a  manufactory,  if  it  is  really  *»olo      [  ^326  ] 
infixum,  it  is  perfectly  immaterial  whether  it  is  for  the  purpose  of 
a  manufactory,  or  a  granary,  or  a  barn,  or  anything  else.    It  is  a 
fixture  on  the  soil,  and  it  becomes  part  of  the  soil.     Can  any  man 
say  that  one  of  the  great  brewhouses  would  belong  to  the  executor 
because  it  is  erected  for  the  purpose  of  manufacture,  and  wholly 
unconnected  with  the  land  ?    For  a  brewhouse  is  as  much  uncon- 
nected with  any  crops  upon  the  land  upon  which  it  is  situated  as 
a  cider-mill  can  be  said  to  be  ;  it  is  for  the  purpose  of  brewing  beer 
out  of  malt  which  need  not  have  been  raised  on  that  land,  but  may 
have  been  grown  in  Bussia  or  in  Africa.    It  has  nothing  to  do  with 
the  land,  as  may  be  seen  by  those  who  will  take  the  trouble  of 
looking  at  any  of  the  brewhouses  in  London,  which  are  established 
in  places  where  it  would  be  very  difficult  to  find  a  blade  of  grass, 
much  less  a  crop  of  barley  of  which  to  make  malt.    But  although 
it  is  a  manufactory,  nobody  says  it  belongs  to  the  executor,  nor 
constitutes  what  the  Scotch  generally  call  an  executry  fund,  it 
would  go  unquestionably  to  the  heir.    The  Scotch  law  appears  to 
me  only  to  differ  from  the  English  law  in  carrying  the  principles  of 
our  law,  as  laid  down  in  the  cases,  a  little  farther  rather  than  fall- 
ing short  of  them.    Upon  the  whole,  therefore,  I  agree  with  Lord 
CoGKBUBM.     I  do  not  dififer  from  his  arguments  any  more  than  I  do 
from  the  conclusions  to  which  they  lead. 

(I)  2  Or.  &  M.  163;  3  Tyr.  603. 
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FisHBB  Then  I  come  to  the  applications  of  these  principles  in  detail  j 

Dixon.  *^d  I  must  say,  in  the  outset,  of  the  very  little  that  I  have  to  add 
as  to  that  detail,  that  I  should  be  most  unwilling  to  come  to  an^ 
conclusion  which  should  lead  to  upsetting  or  altering  in  any  parn 
ticular  this  elaborate  judgment,  thoroughly  considered  below,  upoi^ 
the  ground  of  my  differing  in  opinion  as  to  the  application  o| 
this  clear  principle  to  any  of  the  details  of  this  machinery.  Ther^ 
are,  however,  one  or  two  articles  which  I  do  not  quite  think  havei 
been  consistently  or  rightly  disposed  of  by  the  Court  below.  I  doj 
r  *827  ]  not  deny  that ;  but  I  have  carefully  looked  to  see  ^whether  I  couldj 
put  my  finger  upon  any  part  which  has  been  wrongly  disposed  of, 
in  favour  of  the  respondent  and  against  the  appellant,  in  the  Coortj 
below.  If  I  had  found  that,  I  might  have  been  somewhat  obstructed 
in  coming  to  the  conclusion  at  which  I  have  arrived.  But  my 
objection  is  to  some  of  those  articles  being  given  to  the  appellant, 
not  to  the  respondent;  and,  if  there  had  been  a  cross  appeal,  I 
should  have  found  some  difficulty  in  resisting  the  argument,  that 
there  ought  to  have  been  a  reversal  or  alteration  in  respect  of  some 
of  those  particulars.  There  are  one  or  two  that,  in  looking  over, 
I  made  a  query  against;  they  are,  however,  of  the  most  trivial 
nature,  and  upon  them  I  should  never  advise  your  Lordships  to 
reverse  or  alter  the  judgment  below  in  any  respect.  Upon  these 
grounds,  therefore,  I  really  have  no  hesitation  whatever — as  little 
as  I  ever  had  in  any  case — in  recommending  your  Lordships  to 
affirm  the  judgment  of  the  Court  below  in  all  its  parts. 

LoBD  Cottbnham: 

I  concur  in  the  opinion  that  this  interlocutor  ought  to  be  affirmed; 
and,  when  we  separate  and  distinguish  the  real  case  from  some  of 
the  points  which  have  been  endeavoured  to  be  introduced  into  it  by 
way  of  argument,  it  does  appear  to  me  to  be  free  from  all  doubt. 
The  point  which  has  been  already  alluded  to — ^namely,  that  this  is 
not  a  case  between  the  real  and  personal  representative,  but  that  it 
is  a  case  between  two  kinds  of  heirs — appears  to  me  to  be  totally 
destitute  of  foundation.  Legitim  can  only  be  claimed  by  means  of 
showing  it  to  be  personal  estate.  The  preliminary  question  is 
therefore,  is  this  personal  estate,  or  is  it  property  attachable  to  the 
freehold,  and  therefore  descendible  to  the  heir  ?  The  moment  we 
see  that  the  legitim  can  only  be  claimed  in  consequence  of  the  pro- 
perty being  part  of  the  personal  estate,  the  question  of  course 
assumes  its  natural  shape,  is  it  personal  estate  or  not?     Tbat 
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prellmiiiary  question,  therefore,  being  decided,  it  entirely  disposes  Fishbb 
*of  the  ground  on  which  this  has  been  attempted  to  be  distinguished  dixon. 
from  the  other  cases  which  have  arisen  with  respect  to  the  claims  [  *32S  ] 
of  heirs,  and  those  who  are  interested  in  the  personalty.  The 
principal  stress  of  the  argument  on  the  side  of  the  appellant  has 
been,  that  this  is  to  be  protected,  because  it  is  necessary  for  the 
encouragement  of  trade,  that  this  property  should  be  considered  as 
not  belonging  to  the  real  estate,  but  as  belonging  to  the  personal 
estate.  The  principle  upon  which  a  departure  has  been  made  from 
the  old  rule  of  law  in  favour  of  trade,  appears  to  me  to  have  no 
application  to  the  present  case.  The  individual  who  erected  the 
machinery  was  the  owner  of  the  land  and  of  the  personal  property, 
which  he  erected  and  employed  in  carrying  on  the  works ;  he 
might  have  done  what  he  liked  with  it ;  he  might  have  disposed  of 
the  land;  he  might  have  disposed  of  the  machinery;  he  might  have 
separated  them  again.  It  was,  therefore,  not  at  all  necessary,  in 
order  to  encourage  him  to  erect  those  new  works  which  are  supposed 
to  be  beneficial  to  the  public,  that  any  rule  of  that  kind  should  be 
establiahed,  because  he  was  master  of  his  own  land.  It  was  quite 
unnecessary,  therefore,  to  seek  to  establish  any  such  rule  in  favour 
of  trade  as  applicable  here,  the  whole  being  entirely  under  the 
cuntrol  of  the  person  who  erected  this  machinery. 

If  therefore  this  be  clearly  a  question  of  real  or  personal  estate, 
and  if  the  rule,  which  in  some  cases  has  been  acted  upon,  of 
making  a  departure  from  the  established  principle  in  favour  of 
trade,  has  no  application  to  the  present  case,  what  does  it  come 
to  ?  Of  course  we  throw  out  of  consideration  all  the  cases  which 
have  arisen  between  landlord  and  tenant,  and  between  tenant  for 
life  and  remainder-man,  because  the  departure  which  has  taken 
place  there,  in  some  cases,  has  no  application  to  the  present  case. 
Then  the  case  being  simply  this,  the  absolute  owner  of  the  land, 
for  the  purpose  of  better  using  that  land,  having  erected  upon  and 
aiied  to  the  freehold,  and  used,  for  the  purpose  of  "^the  beneficial  [  *329  j 
enjoyment  of  the  real  property,  certain  machinery,  the  question  is, 
is  there  any  authority  for  saying,  that,  under  these  circumstances, 
the  personal  representative  has  a  right  to  step  in  and  lay  bare  the 
land,  and  to  take  away  all  the  machinery  necessary  for  the  enjoy- 
nient  of  the  land  ?  Let  us  consider  for  a  moment,  if  that  is  the 
pnneiple,  to  what  extent  is  it  to  go.  It  is  put  by  Lord  Gockbubn 
(and  a  very  strong  illustration  it  is),  if  the  owner  of  the  land  should 
H  a  welly  and  erect  machinery  for  the  purpose  of  using  that  well, 
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Fisher  is  it  competent  to  the  personal  representative  to  come  and  take 
Dixon.  away  that  machinery,  and  leave  the  weU  aseless  ?  He  thinks  it 
is  not.  Where  is  the  distinction  between  the  two  cases  ?  Such 
machinery  is  capable  of  being  taken  away  with  very  little,  if  any, 
damage  to  the  land.  Although,  therefore,  machinery  is  in  its 
nature,  generally,  personal  property,  yet,  with  regard  to  machinery, 
or  a  manufactory  erected  upon  the  freehold  for  the  enjoyment  of 
the  freehold,  nobody  can  suppose  that  that  can  be  the  rule  of  law ; 
and  so  with  respect  to  other  erections  upon  land.  It  is  not  neces- 
sary to  go  beyond  the  present  case,  which  is  a  case  of  machinery 
erected  for  the  better  enjoyment  of  the  land  itself.  The  principle 
probably  would  go  a  great  deal  farther ;  but  it  is  more  advisable  to 
confine  the  observations  I  have  to  make  to  the  particular  circum- 
stances of  this  case.  There  is  no  case  whatever  which  has  been 
cited  in  which  that  doctrine  has  been  recognized  except  the  one 
which  has  been  referred  to  (The  Cider-miU  case),  as  to  which  we 
really  know  nothing,  except  that  at  the  Worcester  Assizes,  a  good 
many  years  ago,  a  cider-mill  was  held  to  belong  to  the  personal 
estate.  Why  it  was  so  held,  under  what  circumstances,  and  whether 
it  was  a  cider-mill  fixed  to  the  freehold  or  not,  we  do  not  know. 
We  know  nothing  except  that  this  machine,  called  a  cider-mill,  was 
decided  to  go  to  the  personal  representative.  It  is  impossible  to 
extract  a  rule  of  law  from  a  case  of  which  we  know  so  little  as  that. 
[  *330  ]  And,  with  that  ^exception,  there  is  a  uniform  course  of  decisions, 
wherever  the  matter  has  been  discussed,  in  favour  of  the  right  of 
the  heir  to  the  machinery  erected,  under  the  circumstances,  in  the 
present  case ;  and  if  the  corpvs  of  the  machinery  is  to  be  held  to 
belong  to  the  heir,  it  is  hardly  necessary  to  say,  that  we  must  hold 
that  all  that  belongs  to  that  machinery,  although  more  or  less  capable 
of  being  used  in  a  detached  state  from  it;  still,  if  it  belongs  to  the 
machinery,  and  belongs  to  the  corpus,  the  article,  whatever  it  may 
be,  must  necessarily  follow  the  same  principle,  and  remain  attached 
to  the  freehold.  I  do  not  go  into  the  detail  of  the  particular  items 
which  have  been  objected  to.  I  have  looked  them  through,  and 
quite  concur  with  my  noble  and  learned  friend,  that  if  any  exception 
were  to  be  taken  with  respect  to  particular  articles,  as  to  whether 
they  ought  to  be  adjudged  to  one  or  to  the  other,  it  would  have  been 
for  the  respondent,  and  not  for  the  appellant,  to  take  such  exception. 

Lord  Gampbbll: 
I  have  very  little  to  add  to  what  has  been  said  by  my  noble  and 
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learned  friends  who  have  preceded  me,  except  that  I  enturely  concur  Fisrbr 
in  the  ?iew  which  they  have  taken  of  this  case.  I  own  I  was  a  dizon. 
good  deal  surprised  that  the  point  was  so  much  pressed  at  the  Bar, 
that  this  was  a  case  of  legitim,  and  that  it  was  not  the  whole 
question  of  what  descends  to  the  heir,  and  what  goes  to  the  executor. 
We  all  know  that  legitini  is  a  portion  of  the  personal  property,  and 
you  mnst  first  ascertain  what  is  the  personal  property  before  the 
claim  to  legitim  can  arise.  There  can  be  no  doubt,  therefore,  that 
it  is  in  fact  the  whole  question,  whether  the  property  in  dispute 
goes  to  the  heir  or  the  executor.  I  have  no  doubt  in  the  world 
that  it  should  go  to  the  heir,  both  upon  reason  and  upon  precedent. 
As  my  noble  and  learned  friend  who  has  just  spoken  has  stated, 
none  of  the  arguments  respecting  the  benefit  of  trade  at  all  apply 
to  a  question  as  between  heir  and  executor,  in  a  case  like  this  *where  [  *3H1  ] 
the  owner  of  the  fee  being  the  absolute  owner  of  the  land,  and  of 
the  machinery  erected  upon  it,  the  whole  of  it  is  in  him,  and  he 
may  dispose  of  it  as  he  shall  think  fit  for  the  benefit  of  the  family. 
Then  with  reference  to  the  authorities  by  which  we  are  bound  ; 
whatever  speculative  notions  we  might  entertain  with  respect  to 
propriety  and  expediency,  if  we  entertain  a  different  opinion  upon 
that  subject,  all  the  cases  are  quite  uniform  both  in  England  and 
in  Scotland  to  show  that  such  property  shall  go  to  the  heir.  The 
only  case  the  other  way  which  has  been  referred  to  is  that  of  The 
Cider-miil,  where  the  essential  circumstance  is  left  entirely  in 
doubt,  whether,  in  fact,  the  mill  was  fixed  to  the  freehold  or  not. 
We  know  that  a  cider-mill  is  not  necessarily  affixed  to  the  freehold, 
a  familiar  instance  of  which  is  given  in  ''  The  Vicar  of  Wakefield," 
where,  when  a  match  was  proposed  between  one  of  the  Misses 
Primrose  and  young  Farmer  Flamstead,  Moses  said  **  I  hope  that, 
if  my  sister  marries  young  Farmer  Flamstead,  he  will  lend  us  his 
dder-mill."  I  take  it  that  the  cider-mill  there  was  moveable,  and  was 
not  affixed  to  the  freehold,  but  might  have  been  carried  from  the 
farm  of  Farmer  Flamstead  to  the  vicarage  of  the  Primroses.  Now, 
^  possibility  was  felt  to  be  so  strong  on  the  part  of  the  learned 
and  able  counsel  who  argued  for  the  appellant,  that  they  were 
alinost  driven  to  admit,  that  in  this  case,  if  the  freehold  had 
belonged  by  hereditary  descent  to  Mr.  Dixon,  the  machinery  would 
hare  gone  to  his  heir ;  but  they  said  the  land  was  purchased  by 
Iiim  for  the  purposes  of  trade,  and  therefore,  this  introduced  a  new 
distinction.  This  was  assuming  that,  if  a  great  proprietor,  such 
B8  Lord  Londonderry,  in  the  county  of  Durham,  were  to  erect 
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FiBHBB  machinery  in  his  coal  works,  that  would  go  to  the  heir,  and  not  to* 
DixoK.  the  executor ;  but  that  if  a  person  bought  a  piece  of  land  for  the 
purpose  of  a  colliery,  and  erected  machinery  upon  it,  his  having 
bought  it  would  make  a  distinction  as  to  the  charaeter  of  the 
[  •332  ]  machinery.  There  ♦is  not  the  slightest  authority  for  any  such 
distinction,  and  it  would  be  most  mischievous  if  we  were  at  all  to 
sanction  the  introduction  of  any  such  distinction.  It  would  lead 
to  great  mischief  and  infinite  litigation.  There  are  cases  where,  as 
between  partners,  when  land  is  used  as  part  of  the  partnership 
stock,  it  is  considered  as  personalty ;  but  in  those  cases  the  land 
itself,  the  very  soil,  is  by  previous  agreement  declared  to  be  part 
of  the  personalty,  as  well  as  any  machinery  erected  upon  it.  The 
arguments  that  were  urged  in  this  case  by  the  appellants  would 
lead  to  the  conclusion  that  all  the  land  that  was  purchased  in  fee 
simple  by  Mr.  Dixon,  and  belonged  to  him  as  long  as  grass  shall 
grow  and  water  run,  must  all  be  personalty  just  as  much  as  the 
machinery  erected  upon  the  land.  I  have  no  doubt  at  all  that  the 
principle  of  the  decision  was  perfectly  correct.  A  distinction  was 
attempted  to  be  made  between  leasehold  and  freehold  ;  but  when 
we  bear  in  mind,  that,  by  the  law  of  Scotland,  leasehold  is  realty, 
and  that  it  goes  to  the  heir,  that  distinction  entirely  fails.  I  am  of 
opinion,  therefore,  that  the  interlocutor  must  be  affirmed.  I  am 
very  glad,  and  I  think  it  is  creditable  to  the  respondent,  that  he 
did  not,  for  any  minute  pot-lid  or  miserable  chattel,  bring  a  cross 
appeal,  because  that  would  only  have  involved  the  case  in  fresh 
difficulty,  and  caused  unnecessary  expense.  I  therefore  entirely 
agree  in  the  motion  that  this  interlocutor  should  be  affirmed. 

LoBD  BaouoHAM : 

I  omitted  to  consider  the  matter  last  mentioned  from  pure 
inadvertence,  viz.,  as  to  the  leasehold,  and  also  what  my  noble 
and  learned  friend  near  me  adverted  to,  as  to  the  rule  being 
departed  from  for  the  benefit  of  trade,  to  which  he  has  given  a 
complete  answer.  It  does  not  apply  to  this  case  in  the  slightest 
degree.  The  argument  before  Lord  Hardwicke  was  of  a  totally 
different  description.  I  only  mention  this  to  show  that  there 
is  no  difference  of  opinion  between  us  here.  I  omitted  it  from 
inadvertence. 

The  interlocutor  was 

Affirmed,  with  costs. 
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Ill 


EICARDO  V.   GAECIA8. 

.     (12  Clark  &  PiimeUy.  368— *01.) 

[A  NOTK  of  this  appeal  will  be  found  in  65  B.  B.  at  p.  585,  at  the 
md  of  the  report  of  the  case  before  Shadwell,  V.-G.  (14  Simons, 
265),  whose  decision  on  a  point  of  pleading  was  here  reversed.] 
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The  COEPORATION  of  NEWCASTLE-UPON-TYNE  v. 
The  ATTORNEY-GENERAL  and  Others. 

(12  Ckrk  ft  Finnelly,  402^424 ;  on  app.  from  d  Beav.  307  ;  6  Jur.  789.) 

The  Act  39  Eliz.  c.  5,  enables  ''all  and  every  person  and  persons''  to 
found  hospitals  for  the  poor,  and  to  incorporate  them : 

A  municipal  corporation  is  included  in  the  words  "every  person  and 
persons,"  and  may  exercise  the  powers  given  by  the  Act. 

A  voluntary  conveyance  of  real  estates  to  a  charity  is  not  defeated  by  a 
subsequent  conveyance  of  them  for  valuable  consideration. 

Real  estates  conveyed  to,  and  vested  in,  an  hospital  founded  under  the 
Act  39  Eliz.  c  5,  cannot  be  alienated  by  the  hospital,  nor  can  it  confirm  an 
alienation  of  them  by  the  founders. 

A  municipal  corporation  voluntarily  founded  an  hospital  imder  the  Act 
39  Eliz.  c.  5,  and  purchased  real  estates,  and  caused  them  to  be  conveyed  to 
the  hospital,  but  which  were  kept  under  the  control  and  management  of  the 
founders,  who  afterwards  sold  and  conveyed  them  for  yaluable  considera- 
tion, granting  to  the  purchasers  covenants  for  title  and  indemnity  against 
the  claims  of  the  hospital.  The  foimders  applied  the  money  produced  by 
the  sale,  together  with  other  monies  of  their  own,  in  the  purchase  of  an 
estate  at  W.,  and  they  paid  annually  to  the  hospital  more  than  the  rents 
and  profits  of  the  sold  estates.  The  hospital  at  first  concurred  in  that 
arrangement,  and  acquiesced  in  it  for  120  years;  after  which  the  Attorney- 
Grnfral  and  the  hospital,  by  information  and  bill,  claimed  a  part  of  the 
estate  at  W.,  bearing  the  same  proportion  to  the  whole  estate  that  the  pro- 
duce of  the  sale  of  the  hospital's  estates  bore  to  the  whole  purchase  money 
of  the  estate  at  W. : 

Held,  1st,  that  the  estates  conveyed  to  the  hospital  were  well  vested 
in  it,  and  could  not  be  sold  without  an  Act  of  Parliament,  and  therefore 
a  decree  directing  the  hospital  to  confirm  the  sale,  was  in  that  respect 
erroneous. 

2nd.  That  if  the  hospital's  concurrence  and  long  acquiescence  in  the 
arrangement  for  the  sale  of  its  estates  were  held  to  bar  its  right  to  recover 
them,  or  a  commensurate  portion  of  the  estate  *of  W.,  the  Attomty- 
GtneroTs  right  to  protect  the  charity  still  existed. 

3rd.  SemhU,  that  though  the  hospital's  bill  should  be  dismissed,  the 
AUomey^OtneraPa  information  would  be  retained. 

Pbeyiously  to  the  year  1682,  the  corporation  of  the  town  of 
Sewcastle-upon-Tyne — then,  and  down  to  the  passing  of  the 
Aek  5  i  6  Will.  IV.  c.  76,  styled  "  The  Mayor  and  Burgesses 
^  the  town    of    Newcastle-apon-Tjne,"    consisting    entirely  of 
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Thb  Cob-  freemen,  and  governed  by  a  Common  Council,  composed  of  a  Mayor, 
Newcastle    Aldermen,  Sheriff,  and  Common  Councilmen — erected  an  hospital 

.  ^^Q  in  a  place  called  *'  the  Mannors,"  in  the  said  town  for  their  poor 
freemen  and  their  families.  In  January,  1682,  the  said  common 
council  ordered  that  900Z.  be  paid  out  of  the  town  revenues  for  the 
purchase  of  certain  lands,  to  be  settled  for  the  use  of  the  hospital. 
And  for  founding  and  establishing  the  hospital,  the  mayor  and 
burgesses,  in  pursuance  of  the  Act  89  Eliz.  c.  5  (i),  (made  perpetual 


[•404,«.] 


(1)  By  the  first  section — after  recit- 
ing that  by  the  35  Eliz.  c.  7,  s.  27, 
it  was  made  lawful  for  every  person 
during  the  twenty  years  then  next 
following,  by  f eofEment,  will  in  writ- 
ing, or  other  assurance,  to  give  and 
bequeath  in  fee  simple,  as  well  to  the 
use  of  the  poor  as  for  maintenance  of 
any  house  of  correction  or  abiding 
houses,  all  or  any  part  of  his  lands, 
tenements,  or  hereditaments,  but  that 
the  said  law  had  not  taken  effect  by 
reason  that  no  person  could  incorpo- 
rate any  hospital,  house  of  correction, 
or  abiding  places,  but  her  Majesty,  or 
by  her  licence — ^it  was  enacted  *'That 
all  and  every  person  and  persons 
seised  in  fee  simple,  their  heirs, 
executors,  or  assigns,  shall  have  full 
power,  &c.,  at  any  time  during  the 
space  of  twenty  years  next  ensuing, 
by  deed  enrolled  in  the  High  Court  of 
Chancery,  to  erect,  found,  and  estab- 
lish one  or  more  hospitab,  Maisons  de 
Dieu,  abiding  places,  or  houses  of 
correction,  at  his  or  their  will  and 
pleasure,  as  well  for  the  finding,  sus- 
tentation,  and  relief  of  the  maimed, 
poor,  needy,  or  impotent  people,  as  to 
set  the  poor  to  work,  to  have  continu- 
ance for  ever,  and  from  time  to  time 
to  place  therein  such  head  and  mem- 
bers, and  such  number  of  poor  as  to 
him,  his  *heirs  and  assigns,  shall  seem 
convenient;  and  that  the  same  hos- 
pitals or  houses  so  foimded  shall  be 
incorporated  and  have  perpetual  suc- 
cessions for  ever,  in  fact,  deed,  and 
name,  and  of  such  head,  members, 
and  numbers  of  poor,  &a,  as  shall  be 
appointed,  &c.,  by  the  founder  or 
founders,  his  or  their  heirs,  executors, 
or  assigns,  by  any  such  deed  enrolled : 


And  that  such  hospital,  &c.,  and  the 
persons  therein  placed,  shall  be  incor- 
porated, named  and  called  by  such 
name  as  the  said  founder  or  founders, 
his  heirs,  executors,  or  assigns  shall 
so  limit,  assign,  and  appoint :  And  the 
same  hospital,  &c.,  so  incori>orated 
and  named,  shall  be  a  body  corporate 
and  politic,  and  shall  by  that  name  of 
incorporation  have  full  power,  &c.,  to 
purchase,  take,  hold  and  enjoy,  and 
have  to  them  and  to  their  successors 
for  ever,  as  well  goods  and  chattels  as 
manors,  lands,  &c.,  being  freehold,  of 
any  person  or  persons  whatsoever ;  so 
that  they  exceed  not  the  value  of  200^ 
above  all  charges  and  expenses,  to  any 
such  abiding  house,  &c. :  And  that  the 
same  hospital,  &c.,  and  the  persons  so 
being  incorporated,  &c.,  shall  have  full 
power,  &c,  by  the  true  name  of  incor- 
poration, to  sue  and  be  sued,  &c. ; 
and  shall  have  and  enjoy  for  ever  such 
a  common  seal  or  seals  as  by  the  said 
foimder  or  founders,  his  or  their  heirs, 
executors,  or  assigns  shall  be  in  writ- 
ing under  his  or  their  hand  and  seal 
assigned,  &c. ;  and  further  shall  be 
ordered,  directed,  and  visited,  placed, 
or  upon  just  cause,  displaced,  by  such 
person  or  persons,  bodies  politic  or 
corporate,  their  heirs,  successors,  or 
assigns  as  should  be  nominated  or 
assigned  by  the  foimder  or  founders 
thereof,  their  heirs  or  ^assigns,  accord- 
ing to  such  rules,  &c.,  as  shall  be  set 
forth,  &c.,  by  the  said  founder  or 
foimders,  their  heirs  or  assigns,  &c" 
Section  3.  "  Provided  also,  that  this 
Act,  and  any  thing  there  contained 
shall  not  eidend  to  enable  any  person 
or  persons  being  within  age,  women 
covert  without  their  husbands,  or  of 
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by  *21  James  I.  c.  1),  executed  a  deed  under  their  common  seal,     Tbb  Cob- 

POSATION   OF 

bearing  date  the  26th  of  March,  1688,  and  enrolled,  and  thereby    nbwoastlb 
appointed  forty  persons,  then  inmates  of  the  hospital,  to  be  a  body        ^^-^ 
corporate  by  the  name  of  "  The  Master,  Brethren,  and  Sisters  of       [  •404  ] 
the  Hospital  of  the  Holy  Jesus,  founded  in  the  Manners,  in  the 
town  and  county  of  Newcastle-upon-Tyne,  at  the  costs  and  charges 
of  the  mayor  and  burgesses  of  the  town  of  Newcastle-upon-Tyne," 
with  a  common  seal,  and  with  full  power  to  sue  and  be  sued  as  a 
corporation ;  and  to  purchase,  take,  and  hold  to  them  and  their 
successors   for  ever,   as  well   goods  and  chattels  as  lands  and 
tenements,  being  freehold.    And  *it  was  by  the  deed  provided  that       f  **^^  ] 
the  said  mayor,  aldermen,  and  Common  Council,  for  the  time  being, 
should  be  visitors  of  the  hospital,  and  should  make  rules  for  the 
government  thereof.    By  the  rules,  which  were  made  soon  after- 
wards, certain  sums  were  to  be  paid  annually  out  of  the  town 
revenues  to  "  the  master,  brethren,  and  sisters,"  until  lands  could 
be  purchased,  which   together  with   the    lands  before  purchased 
would  make  up  180Z.  a-year  for  the  discharge  of  the  said  annual 
pajrments. 

For  the  purpose  of  endowing  the  hospital,  and  providing  for  its 
maintenance,  the  mayor  and  burgesses  of  Newcastle-upon-Tyne 
purchased  divers  lands  and  tenements,  and  caused  the  same  to  be 
conveyed  to  its  use.  Accordingly  by  an  indenture  of  bargain  and 
sale,  dated  the  27th  of  March,  1688,  and  duly  enrolled.  Sir  Balph 
Carr,  in  consideration  of  7102.  paid  to  him  by  the  mayor  and 
burgesses  out  of  the  town  revenues,  granted  and  conveyed,  by  their 
direction,  certain  premises  therein  described,  situated  in  Newcastle, 
to  ''  the  master,  brethren,  and  sisters  of  the  said  hospital,  and  their 
successors  for  ever."  And  by  two  *other  indentures,  dated  respec-  [  '406  ] 
lively  the  6th  of  November,  1688,  and  the  24th  of  September,  1685, 
two  freehold  estates  called  Etherley  and  Whittle,  in  consideration 

jum  sance  memories,  to  make  any  such  do  or  suffer  to  be  done   any  act  or 

corporation,  or  to  endow  the  same."  thing  whereby  any  of  the  lands,  &c., 

Section  4.  *'  Provided  always,  that  of  such  incorporation  shall  be  vested 

no   such    hospital,    maison,    &c.,    be  or  transferred  in  or  to  any  other  what- 

erected,  founded,  &c.,  unless  upon  the  soever,  contrary  to  the  true  meaning 

foondation    or    erection    thereof    the  of  this  Act ;  and  that  such  construc- 

sune  be  endowed  for  ever  with  lands,  tion  shall  be  made  on  this  Act  as  shall 

tenements,    or  hereditaments  of   the  be  most  beneficial  and  available  for 

clear  yearly  value  of  10/.,  &c"  the  maintenance  of  the  poor,  and  for 

Section  5.  "  Provided  also,  and  be  it  repressing  all  deyises  contrary  to  the 

enacted,  that  no  such  incorporation  to  true  meaning  of  this  Act." 
be  founded  by  f oroe  of  this  Act  shall 

K.B. — VOL.  LXIX.  8 
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Thb  Cob-  of  1,6101.  for  the  former,  and  1,800Z.  for  the  latter,  paid  to  the 
NswoABTLB  vendors  by  the  mayor  and  burgesses  out  of  the  said  town  revenues, 
were  by  their  direction  and  appointment  conveyed  to  the  said 
master,  brethren,  &c.,  and  their  successors  for  ever.  The  coal 
mines  under  these  two  estates,  with  the  liberty  of  working  them, 
were  excepted  out  of  the  conveyances,  and  reserved  to  the  vendors ; 
but  they  afterwards  became  the  property  of  the  said  mayor  and 
burgesses.  These  estates,  thus  conveyed  to  the  hospital,  were 
afterwards  managed,  and  from  time  to  time  demised  (in  name  of 
the  hospital),  by  the  mayor  and  burgesses,  who  received  the  rents 
and  profits,  and  carried  them,  as  appeared  by  their  books,  to  the 
general  town  fund,  out  of  which  all  necessary  payments  were  made 
for  the  support  of  the  hospital. 

In  the  year  1714,  the  mayor  and  burgesses  of  Newcastle  con- 
tracted for  the  purchase  of  an  estate  situate  on  the  banks  of  the 
Tyne,  and  called  the  estate  of  Walker,  for  12,220{. ;  and  the  same 
was  in  January,  1715,  conveyed  to  Messrs.  White  and  Bamsay, 
their  heirs  and  assigns,  as  trustees  for  the  said  mayor  and  burgesses, 
who  for  the  purpose  of  raising  the  said  sum,  entered  into  contracts 
to  sell  several  estates,  including  those  of  Etherley  and  Whittle. 
The  Etherley  estate,  which  for  some  years  yielded  rents  of  60/.  for 
the  lands  and  802.  for  the  mines,  was  sold  to  one  Johnson  for 
2,200/. ;  and  the  Whittle  estate,  which  yielded  rents  of  70Z.  for  the 
lands  and  10/.  for  the  mines,  was  sold  to  one  Clutterbuck  for  1,615/. 
The  hospitallers  were  not  parties  to  these  contracts ;  but  in  order 
to  compensate  them,  there  was  an  arrangement  entered  into  between 
them  and  the  mayor  and  burgesses,  that  an  application  should  be 
made  by  them  jointly  to  Parliament  for  an  Act  to  empower  **  the 
[  *407  ]      ^master,  brethren,*'  &c.,  to  sell  the  estates,  and  for  establishing  for 
their  use  a  rent-charge  of  185/.  a-year  on  part  of  the  Walker  estate, 
worth  275/.  a-year.    Application  was  made  to  Parliament  accordingly 
in  1716,  and  repeated  in  1717,  in  the  names  of  both  parties,  for  a 
bill  to  effect  these  objects,  but  no  bill  was  passed.     Subsequent 
applications  were  made  to  Parliament  for  the  same  purposes  by  the 
mayor  and  burgesses  alone,  but  without  success.     The  mayor  and 
burgesses,  nevertheless,  conveyed  the  Etherley  and  Whittle  estates, 
in  December,  1720,  to  the   respective  purchasers,  with  various 
covenants  for  title  and  indemnity  as  against  *'  the  master,  brethren," 
(be,  of  the  hospital ;  and  they  received  the  purchase-monies,  making 
altogether  8,815/.,  and  applied  the  same  with  other  funds  in  part 
payment  of  the  consideration  for  the  Walker  estate ;  for  holding 
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which  they  obtained  a  pardon  and  licence  from  the  Crown  in  ThbCor- 
1723;  and  in  the  year  following  an  order  of  Common  Council  nbwcabtlk 
was  made,  charging  that  estate  with  a  yearly  payment  of  185Z. 
to  the  hospital,  in  lieu  of  the  Etherley  and  Whittle  estates, 
until  an  Act  of  Parliament  should  be  obtained  for  the  purposes 
before  mentioned.  No  such  Act  was  ever  obtained.  Certain 
yearly  sums  as  hereinafter  mentioned  were  paid  to  the  hospital ; 
and  matters  continued  in  that  state  down  to  the  year  1835,  when 
by  the  Act  5  &  6  Will.  IV.  c.  76,  a  change  was  made  in  the  name, 
constitution,  and  government  of  the  corporation  of  Newcastle- 
upon-Tyne. 

In  1836  the  respondents  filed  their  information  and  bill  against 
the  appellants  and  their  town  clerk,  whereby,  after  stating  at  great 
length  the  several  matters  before  mentioned,  and  charging,  among 
other  things,  that  the  said  mayor  and  burgesses,  from  the  year 
1688  to  1769,  paid  the  said  master,  brethren,  &c.,  162Z.  a-year  ;  and 
from  1769  to  1807,  242Z.  a-year,  and  afterwards  3222.  a-year,  and 
4222.  until  the  year  1825,  when  the  mayor  and  burgesses  increased 
the  hospitallers  to  the  number  *of  forty-two,  and  increased  the  [  *408  ] 
annual  payment  to  548Z.,  all  which  payments  were  made  out  of  the 
Walker  estate,  the  rents  whereof  had  increased  to  3,000Z.  a-year, 
and,  therefore,  the  said  payments  to  the  hospitallers  were  less  than 
they  were  entitled  to.  The  information  and  bill  prayed,  among 
other  things,  that  the  appellants  might  be  declared  trustees  in 
equity  for  the  respondents,  **  the  master,  brethren,"  &c.,  of  the 
hospital,  of  such  a  proportion,  in  yearly  value  of  the  said  estate  at 
Walker,  as  the  said  sum  of  8,81 5Z.,  produced  by  the  sale  of  the 
estates  at  Etherley  and  Whittle  and  applied  towards  the  purchase 
of  the  estate  at  Walker  aforesaid,  bears  to  the  said  sum  of  12,220Z., 
the  purchase-money  for  the  estate  at  Walker ;  and  that  the  appel- 
lants might  be  decreed  to  convey  such  proportion  as  aforesaid  of 
the  last  mentioned  estate  to  the  said  respondents  and  their  successors 
for  ever ;  and  to  pay  to  them  a  like  proportion  of  the  rents  and 
profits  of  the  said  estate,  received  by  the  appellants,  since  1835,  or 
that  such  other  right  and  interest  of  and  in  the  estate  at  Walker, 
as  the  Court  might  think  proper,  be  decreed  to  the  said  respondents ; 
and  that  accounts  might  be  taken  of  the  said  rents  and  profits ;  and 
that  the  appellants  might  be  decreed  to  deliver  up  to  the  said 
respondents  the  messuage  and  premises,  the  property  conveyed  by 
Sir  B.  Carr,  and  account  for  and  pay  to  them  a  proper  occupation 
rent  for  the  same  since  1835. 

8—2 
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The  Cob-   '      The  appellants,  by  their  answer,  [raised  various  defences  chiefly 

PORATION  OF,.,.,,  ^         ^ 

Newcastle    Of  a  technical  character  (see  argument,  poBt)\. 

^^Q  The  cause  was  heard  by  the  Master  of  the  Bolls  in  July,  1842, 

[  410  ]  when  his  Lordship  decreed  (i)  that  the  respondents,  the  master, 
brethren,  &c.,  of  the  hospital,  were  entitled  to  such  proportion  o^ 
the  Walker  estate,  as  the  produce  of  the  sales  of  the  Etherley 
and  Whittle  estates  (8,8152.)  contributed  to  the  purchase  of  the 
Walker  estate,  the  said  sum  of  8,815Z.  being  subject  to  reduction, 
to  the  extent  of  any  monies  which  the  appellants  could  show  to 
have  been  applied  in  the  purchase  of  leasehold  interests,  subsisting 
in  the  Etherley  and  Whittle  estates,  at  the  time  they  were  sold, 
and  it  was  referred  to  the  Master  to  inquire  what  monies,  if  any, 
were  so  applied ;  and  it  was  declared  that,  upon  a  conveyance  being 
made  to  the  hospital  of  such  proportion  of  the  Walker  estate  as 
should  be  ascertained  to  belong  to  it,  the  appellants  would  be 
entitled  to  have  the  conveyances  of  the  Etherley  and  Whittle 
estates  confirmed  by  the  hospital ;  and  it  was  referred  to  the  Master 
to  take  various  consequential  accounts,  and  also  to  inquire  and  state 
the  particulars  of  the  messuage  and  premises,  conveyed  by  Sir  R. 
Carr,  by  the  indenture  of  the  27th  March,  1688,  and  if  he  should 
find  that  the  appellants  were  in  possession  of  them,  or  in  receipt  of 
the  rents  and  profits,  it  was  declared  that  they  ought  to  be  charged 
a  fair  occupation  rent  from  1885,  and  they  were  to  pay  the 
respondents  their  costs. 

The  appeal  was  brought  against  that  decree. 

[  411  ]  Afr.  Kindersley  and  Mr.  Koe  (with  whom  was  Mr.  Bates),  for 

the  appellants : 

1.     *     ♦     The  scope  and  terms  of  the  Act  [89  Eliz.  c.  5]  clearly 
show,  that  the  power  to  found  a  corporation  was  given  only  to 
individuals.     *     *     * 
[  412  ]  If  this  objection  to  the  title  of  the  hospital  as  a  corporation 

prevail  with  the  House,  there  is  an  end  of  the  cause ;  for  the  bill 
in  which  the  hospital  sues  as  a  body  corporate  must  be  dismissed, 
and  the  information  filed  by  the  Attorney-General,  without  a  relator, 
seeking  to  enforce  the  rights  of  the  plaintiffs  as  a  body  corporate, 
must  be  dismissed  with  the  bill. 

[  ^13  ]  (Lord  Cottbnham  :  Strict  rules  of  pleading  are  not  applied  to 

cases  upon  charities.      Suppose  the  plaintiffs  are   not  a  body 

(1)  5  Beav,  307. 
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corporate,  and  have  no  title  to  sae  as  such,  is  there  any  authority     The  Cor. 
for  saying  that,  if  their  bill  is  dismissed,  the  information  of  the  ^ewoastlb' 
Attorney-General  mast  also  be  dismissed  ?)  \ 

It  appears  too  plain  to  require  authority.  If  a  private  person 
die  a  biU  claiming  something  he  has  no  title  to,  and  the  Attorney' 
General  joins  in  an  information  to  assist  and  enforce  the  same  claim, 
the  information  mast  have  the  same  fate  as  the  bill. 

(Lord  Cottbnhah  :  The  Attorney-General  here  sues  in  a  distinct 
right.  He  would  have  a  right  to  file  an  information  to  preserve 
ihe  charity  property,  if  the  argument  that  there  is  no  corporation 
is  right;  but  the  question  now  is,  whether  his  information  fails 
because  the  plaintiffs  fail.) 

The  Attorney 'General  and  the  plaintiffs  seek  to  enforce  the  title 
of  the  hospital  to  the  property  in  question ;  he  does  not  controvert 
their  right,  but  asserts  it ;  he  seeks  nothing  but  what  his  co-plaintiffs 
>eek  ;  he  might,  of  course,  file  a  new  information  after  the  present 
suit  is  dismissed. 

2.  In  the  event  of  the  House  coming  to  the  conclusion  that  the 
hospital  was  duly  incorporated,  there  is  another  objection  to  its 
constitution ;   it  was  not  duly  endowed.     *     *     The  endowment       [  4i4  J 
on  the   27th,   and   incorporation    on    the    26th,    would    not    be 
himultaneous.     *     ♦     * 

B.  *  *  But  suppose  the  two  objections  fail,  and  that  the 
hospital  was  duly  incorporated  and  endowed,  the  next  objection  to 
the  respondents'  claim  is  that  the  conveyances  *to  them  of  the  [  *415  ] 
Etherley  and  Whittle  estates  by  the  deeds  of  November,  1688,  and 
September,  1685,  were  purely  voluntary,  and  are  therefore  void 
under  the  statute  of  Elizabeth  (i),  as  against  the  subsequent  con- 
veyances to  Glutterbuck  and  Johnson,  purchasers  for  valuable 
eonsideration. 

(The  Lord  Chancbllob  :  Does  that  doctrine  apply  to  charities 
founded  under  an  Act  of  Parliament,  the  very  object  of  which  was 
to  found  charities,  and  to  encourage  the  conveyance  of  lauds  to 

charities  bo  founded  ?)  (2) 

•  *  *  «  « 

4.    *    *    The  decree  holds  that  these  estates  were  well  vested  in 

U)  27  Eliz.  c.  4.  (2)  See    now    Bamsay   v.    Qilchrut 

[1892]A.  C.  412. 
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Thb  Cob-     the  hospital  corporation,  and  it,  in  efifect,  affirms  the  right  of  the 
Newgabtls    hospital  to  alienate  them,  contrary  to  the  clear  and  positive  pro- 
^*Q         hibition  in  the  5th  section  of  the  Act — **  provided  that  no  corpora- 
tion to  be  foanded  by  force  of  this  Act  shall  do  or  suffer  to  be  done 
any  act  or  thing  whereby  any  of  the  lands,  &c.,  of  such  corporation 

shall  be  vested  or  transferred  in  or  to  any  other  whatsoever." 

♦  ♦  *  ♦  « 

[  *17  ]  5.     *     *     The  hospital's  equity  for  compensation  for  their  sold 

estates,  was  as  good  in  1716  as  it  is  now.  They  always  received 
from  the  corporation  of  Newcastle  much  more  than  the  rents  and 
profits  of  the  Etherley  and  Whittle  estates.  The  payments  made 
to  them  annually,  increased  from  180Z.  to  200Z.,  then  to  400{.,  and 
latterly  to  600L  ;  whereas  the  rents  of  the  two  estates  never  exceeded 
400Z.,  and  do  not  exceed  that  sum  now. 

[  *4i8  ]  It  is  also  to  be  remembered  that  the  Walker  estate  is  *veBted  in 

the  corporation  of  Newcastle,  upon  trusts,  and  that  that  corporation 
having  purchased  the  estate,  and  taken  a  license  to  hold  it  for  certain 
purposes,  cannot  apply  any  part  of  it  to  other  and  different  purposes, 
as  the  decree  contemplates. 

Mr.  Turner  and  Mr.  Purvis  (with  whom  was  Mr.  Blunt)  for 
the  respondents : 

[  419  ]  *     ♦     The  words  **  person  and  persons  "  in  the  statute  89  Eliz., 

are  applicable  to  corporations  as  well  as  to  individuals.  That  was 
Lord  Coke's  opinion  (i),  and  there  is  no  contrary  decision  or  dictum. 

(The  Lord  Chanoellor  :  That  commentary  of  Lord  Coke,  which 
may  be  said  to  be  a  contemporaneous  exposition  of  the  Act,  has 
never  been  questioned ;  it  has  been  accepted  all  over  the  country 
since  his  time,  and  no  doubt  numerous  charitable  corporations 
depend  on  it.  The  Act  itself  enumerates  the  classes  who  are  excepted 
as  incapable  of  creating  corporations;  and  it  also  declares,  that 
''  such  construction  is  to  be  put  on  the  Act  as  shall  be  beneficial  and 
available  for  the  maintenance  of  the  poor  "  (2).  I  do  not  think  this 
House  would  feel  justified  in  putting  a  construction  on  the  Act, 
inconsistent  with  that  commentary  of  Lord  Coke. 

Lord  Cottenham  :  I  concur  in  that  view,  that  we  are  not  likely 
to  overturn  Lord  Coke's  opinion  on  this  subject ;  but  that  does  not 
relieve  the  respondents  from  not  having  made  a  case  to  support  their 

(1)  2  Inst  772.  (2)   Vide  ante,  p.  113.  note. 
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decree.    The  case  stated  in  their  bill  proceeds  on  a  supposed  agree-     Thx  Cor. 
ment  with  the  corporation  of  Newcastle  in  1716,  to  obtain  the  sanction  ^^oaotle' 
of  Parliament  to  the  sale  of  their  estates.)  ^*^ 

The  respondents'  counsel  were  continuing  their  argument,  that  the 
hospital  was  legally  founded  and  endowed. 

(LoBD  Campbell  :  All  the  Lords  are  clearly  of  opinion  that  you       [  420  ] 
may  start  from  this  point,  that  the  hospital  was  well  constituted. 

The  Lord  Ohakcellob  :  I  think  we  have  heard  all  the  arguments 
that  can  be  adduced  on  the  other  side  as  to  that  point.  •  Mr.  Kindersley 
ars^ned  upon  the  construction  of  the  Act,  upon  its  different  clauses, 
and  that  where  a  corporation  was  mentioned,  the  words  adapted  to 
a  corporation  were  used  throughout  the  Act,  but  where  founder  or 
founders  were  mentioned,  words  not  applicable  to  a  corporation  were 
ased.    The  result  of  that  argument  amounts  to  nothing  more  than 
this,  that  the  words  of  the  statute  were  brought  in  aid  of  what  was 
considered  as  the  obvious  meaning  and  object  of  the  Act.     I  do  not 
think  it  is  necessary  for  you  to  trouble  yourself  as  to  that  part  of 
the  case.     And  as  to  the  other  objection,  that  there  was  no  good 
endowment  of  the  hospital,  I  think  that  argument  failed  in  point  of 
evidence  of  the  date  and  enrolment  of  the  deed  of  March,  1688 ; 
unless  the  appellants  can  vary  the  facts,  they  cannot  establish  that 
objection.     Then  as  to  the  point  made,  that  the  deed  was  voluntary ; 
from  the  very  nature  of  the  transaction  it  was  meant  to  be  voluntary 
—it  was  an  endowment  of  a  charity,  and  an  endowment  for  charit- 
able objects  imports,  of  necessity,  want  of  pecuniary  consideration ; 
Tou  need  not  argue  that  point  either.    We  have  now  relieved  you 
from  a  great  deal.     I  also  think  you  need  not  trouble  yourself  about 
that  part  of  the  decree  directing  an  inquiry  as  to  the  property  pur- 
chased of  Sir  B.  Carr.     If  the  hospital  was  duly  constituted,  it  is 
admitted  that  that  inquiry  must  be  made.)  • 

The  respondents'  counsel  then  proceeded  to  sustain  that  part  of 

the  decree,  which,  in  effect,  afiGirmed  the  sales  of  the  Etherley  and 

Whittle  estates,  notwithstanding  the  prohibition  of  the  statute 

against  alienating  any  of  the  charity  lands.    After  stating  the  facts, 

they  submitted  that  the  corporation,  in  assuming  the  management 

of  the  property,  *became  trustees  or  agents  for  the  hospital,  and      [  •421  ] 

sold  it  as  such  trustees.    The  owners,  or  cestui  que  trusts,  have  an 

option  to  follow  the  estates,  or  the  money  produced  by  the  sales  of 

them,  and  vested  in  the  purchase  of  another  estate.    «     «    * 
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Thk  Cob-  Mr.  Kindersley  replied. 

PORATION  OF 

T'J  KDirCl  ARTT  IE 

9.  The  LoBD  Chakobllob,  in  the  coarse  of  the  reply,  suggested  that 

^ *'  *        it  would  be  desirable  to  put  an  end  to  this  *litigation,  if  it  could  be 

[  *424  ]       ^^"^  amicably.     The  corporation  of  Newcastle  founded  and  endowed 

the  hospital,  and  always  contributed  most  handsomely  to  its  support 

— to  the  amount  of  5002.  or  600/.  a-year  latterly. 

Mr.  Purvis  : 

The  counsel  for  the  hospital  had  all  the  circumstances  under  their 
consideration  before  the  appeal  was  brought  on,  and  it  was  their 
opinion  that  the  appellants  did  not  propose  a  sufficient  sum. 

Thb  Lord  Chancellor  : 

Would  you  accept  8002.  a-year,  to  be  properly  settled  and  secured 
to  the  hospital,  by  way  of  rent-charge  on  the  Walker  estate,  with 
the  sanction  of  the  Attomey-OeneraU  The  sanction  of  Parliament 
also  will  probably  be  required. 

After  some  discussion  between  the  Lords  and  the  counsel  for  both 
parties,  the  case  was  ordered  to  stand  over  for  judgment,  on  the 
understanding  that,  if  the  parties  could  agree  on  the  terms  of  an 
arrangement,  to  be  confirmed  by  Act  of  Parliament,  the  House  would 
not  be  called  on  to  give  any  judgment. 

The  appellants  and  respondents,  some  days  afterwards,  presented 
a  petition  to  the  House,  stating  the  terms  of  an  arrangement  to 
which  they  had  come  by  advice  of  their  counsel,  and  praying  that 
the  cause  might  be  adjourned,  so  as  to  afford  time  to  obtain  an  Act 
of  Parliament  to  complete  the  same. 


[425] 


1845.  SKINNERS'  COMPANY  v.  IRISH  SOCIETY. 

(12  Clark  &  Finnelly,  426—490.) 
[Fob  the  judgment  in  this  case,  afiGirming  the  decision  of  Lord 
Lanodale,  M.  B.,  see  the  end  of  the  report  of  the  hearing  at  the 
Rolls  Court,  in  64  R.  R,  at  p.  175.] 
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DAELEY  V.  THE  QUEEN  (l). 

(12  Clark  &  PinneUy,  620—545.) 

A  proceeding  hj  information  in  the  nature  of  que  warranto  will  lie  for 
usurping  any  office,  whether  created  by  charter  of  the  Crown  alone,  or  by 
the  Crown  with  the  consent  of  Parliament,  provided  the  office  be  of  a  public 
nature  and  a  substantive  office,  and  not  merely  the  function  or  employment 
of  a  deputy  or  servant  held  at  the  will  and  pleasure  of  others. 

The  office  of  treasurer  of  the  public  money  of  the  county  of  the  city  of 
Dublin  is  an  office  for  which  an  information  in  the  nature  of  a  quo  warranto 
will  lie. 

This  was  a  writ  of  error  on  a  jadgment  in  the  Exchequer  Chamber 
in  Ireland,  affirming  a  judgment  of  the  Queen's  Bench  there  in  the 
case  of  an  information  in  the  nature  of  a  qiw  warranto  filed  against 
the  holder  of  the  office  of  treasurer  of  the  county  of  the  city  of 
Dublin. 

This  office  having  become  vacant  by  the  death  of  the  late  treasurer, 
a  meeting  was  held  on  the  2nd  of  April,  1886,  for  the  purpose  of 
electing  a  new  treasurer.  The  plaintiff  in  error  and  William 
Smyth,  Esq.,  were  the  only  candidates.  The  Act  49  Geo.  III. 
c.  20,  directs  that  the  election  shall  be  made  by  the  board  of  magis- 
trates of  the  county  of  the  city  of  Dublin.  The  magistrates  of  the 
county,  prior  to  the  enactment  of  the  statute  of  48  Geo.  III.  c.  140, 
consisted  solely  of  the  aldermen  of  the  city  of  Dublin.  By  that  Act 
it  was  directed  that  certain  police  magistrates  should  be  appointed 
for  the  county  of  the  city  of  Dublin ;  and  it  was  provided,  that  they 
should  be  deemed  and  held  to  be  justices  of  the  peace  to  all  intents 
whatsoever.  *The  police  magistrates  had  not,  however,  claimed  to 
vote  at  a  prior  election  of  a  treasurer,  and  the  Lord  Mayor  who  held 
the  meeting  for  this  election,  did  not  convene  or  summon  any  magis- 
trates save  the  aldermen.  Five  out  of  the  eight  police  magistrates, 
however,  attended  the  meeting,  without  being  summoned,  and 
claimed  a  right  to  vote  at  the  election,  and  they  respectively  tendered 
their  votes  for  the  plaintiff  in  error.  The  Lord  Mayor  refused  to 
receive  their  votes,  and  Mr.  Smyth  having  a  majority  of  the  votes 
of  the  aldermen,  was  declared  by  the  Lord  Mayor  to  be  duly  elected, 
and  immediately  entered  into  the  required  recognizances.  The 
plaintiff  in  error,  conceiving  himself  aggrieved  by  the  Lord  Mayor's 
decision  as  to  the  right  of  the  police  magistrates  to  vote,  applied  for, 
and  obtained  an  information  in  the  nature  of  a  qtu)  warranto  to  be 
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(1)  Followed  in  Reg.  y.  Guardiana  of 
St,  MuHin'S'tn-ihe-FieUk  (1851)  17 
Q.  B.  149,  20  L.  J.  a  B. 4;  Beg.  v. 


BurrowB  [1892]  1  Q.  B.  399 ;  61  L.  J. 
Q.  B.  88.— J.  G.  P. 
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Dablbt  exhibited  on  behalf  of  the  Qaeen,  and  at  the  relation  of  the  plaintiff 
Rbo.  in  error,  in  the  Court  of  Queen's  i^ench  of  Ireland,  on  the  7th  of 
May,  1836,  and  on  the  26th  of  November,  1888,  that  Court,  being  of 
opinion  that  the  votes  of  the  police  magistrates  had  been  improperly 
refused  by  the  Lord  Mayor,  pronounced  judgment  of  ouster  against 
Mr.  Smyth  (i).  On  the  Slst  of  January  following,  the  plaintiff  in 
error  applied  to  the  Court  for  a  rule  to  show  cause  why  a  writ  of 
mandamtu  should  not  issue  to  the  Lord  Mayor  of  Dublin,  to  com- 
mand him  to  convene  the  board  of  magistrates,  as  directed  by  the 
49  Geo.  III.  c.  20,  and  declare  the  plaintiff  in  error  treasurer  (2). 
The  Lord  Mayor  showed  cause  against  the  writ,  and  set  forth  the 
proceedings  which  had  taken  place  at  the  meeting  held  on  the 
2nd  of  April,  1886,  and,  in  addition  to  another  point  (not  now  neces- 
sary to  be  adverted  to),  showed,  as  cause  against  the  conditional 
mandamiLs,  the  meeting  of  that  day  had  not  been  duly  convened,  for 
that  the  three  police  magistrates  who  were  absent  from  the  said 

[  ^522  ]  meeting,  were  then  living,  and  notwithstanding,  *had  not  been 
summoned  or  convened,  but  he  neglected  to  add  that  they  were 
within  summons.  In  consequence  of  this  neglect,  the  Court,  con- 
sidering the  other  reason  insufficient,  held  the  return  bad,  and  issued 
a  peremptory  mandamus  to  the  Lord  Mayor,  directing  him  to  convene 
the  board  of  magistrates,  and  thereat  to  declare  the  plaintiff  in  error 
treasurer  of  the  public  money  of  the  city  of  Dublin,  and  to  accept 
his  recognizances ;  but  the  Court  in  awarding  the  peremptory  man- 
damus expressly  declared  that  it  did  not  thereby  mean  to  conclude 
the  rights  of  Mr.  Smyth  (who  had  been,  as  before  mentioned, 
ousted),  in  case  he  should  be  advised  to  make  an  application  for  a  quo 
warranto  against  the  plaintiff  in  error  (8).  A  meeting  of  the  board  of 
magistrates  was  accordingly  convened  and  met  upon  the  22nd  day 
of  June,  1889,  and  the  plaintiff  in  error  was  then  and  there  declared 
treasurer,  and  afterwards  entered  into  the  required  securities. 

On  the  16th  November  following,  Mr.  Kinahan,  the  relator  in  the 
present  information,  obtained  a  rule  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto  against  the  plaintiff  in  error.  On 
the  28th  day  of  January,  1840,  the  plaintiff  in  error  showed  cause 
against  the  rule,  and  the  Court,  after  a  lengthened  argument  on 
behalf  of  the  plaintiff  in  error,  made  the  rule  absolute  (4) ;  and  od 
the  27th  of  May  in  that  year  the  present  information  was  filed  by 
the  defendant  in  error. 

(1)  1  Jebb  &  Syme,  164.  (3)  1  Jebb  &  Syme,  164. 

(2)  Ibid.,  p.  468.  (4)  2  Jebb  &  Syme,  239. 
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To  this  information  the  plaintiflF  in  error  pleaded  seven  pleas.      Dabley 
The  &ve  first  pleas  alleged  matters  to  which  it  is  not  necessary  to        rbq. 
advert  as  the  judgment  of  the  House  proceeded  entirely  on  the 
question  raised  by  the  sixth  plea.     That  plea  alleged  in  effect  that 
the  office  of  treasurer  of  public  money  of  the  county  of  the  city  of 
Dublin  is  not  an  office  for  usurpation  of  which  the  said  ^information       C  *^^^  ^ 
in  the  nature  of  a  quo  warranto  ought  to  have  been  brought  or  could 
be  sustained.     To  the  sixth  and  seventh  pleas  the  defendant  in  error 
demurred. 

Previously  to  the  88  Geo.  II.,  treasurers  of  the  public  money  in 

Ireland  appear  to  have  been  elected  or  appointed  by  the  justices  of 

the  peace  of  the  respective  counties  and  counties  of  cities,  and  such 

authority  to  elect  and  the  mode  of  election  were  derived  from  usage, 

and  not  from  any  legislative  provision.   A  statute  was  passed  in  the 

last-mentioned  year  (83  Geo.  II.  c.  18),  which,  after  reciting  ''that 

doubts  had   arisen    concerning    the  manner  of  appointment  of 

treasorers  of  counties/'  provided  that  whenever  a  vacancy  should 

happen  by  death,  misbehaviour,  or  resignation  of  a  county  treasurer, 

the  justices  of  the  county  in  which  such  vacancy  should  occur,  should 

appoint  a  proper  person  to  be  treasurer,  and  that  the  person  so 

appointed  should  enter  into  a  recognizance  for  1,000Z.,  and  procure 

two  sufficient  sureties,  who  should  bind  themselves  in  600Z.  each  for 

his  good  conduct  in  the  office,  and  his  justly  accounting  for  all  public 

monies  received  by  him."    The  provisions  of  this  statute  were 

varied  by  the  Act  18  &  14  Geo.  III.  c.  18,  which  confined  the 

right  of  voting  on  the  election  of  treasurers  to  justices  of  the  peace 

having  a  freehold  estate  of  1001.  a  year,  and  directed  that  seven 

justices  so  qualified  should  be  present  at  every  election.    The  latter 

Act  also  provided  that  if  any  treasurer  should  be  convicted  either 

by  indictment  or  presentment  of  any  of  the  several  frauds,  neglects, 

or  offences  particularly  specified  in  the  Act,  he  should  be  fined  and 

dismissed  from  his  office,  and  be  rendered  incapable  of  being  again 

appointed  treasurer  for  any  county  in  Ireland.    It  also  raised  the 

amount  in  which  the  treasurer  and  his  two  sureties  were  to  be  bound 

irom  1,000{.  to  10,0002.  for  the  treasurer,  and  from  6002.  to  6,000Z. 

for  each  surety,  and  further  provided  that  the  Court  of  Queen's 

Bench  in  Dublin,  and  the  *  Judges  of  assize  in  the  other  counties      [  *o24  ] 

should,  if  so  required  by  the  grand  jury  of  any  county  in  Ireland, 

examine  the  treasurer  of  that  county  as  to  the  continued  solvency 

of  his  sureties,  and  if  the  treasurer  should  refuse  to  be  examined, 

or  upon  being  so  required,  fail  or  neglect  to  procure  other  sureties, 
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Dablby  or  another  surety,  the  Judge  who  required  him  to  answer  or  to 
ubo.  procure  the  other  sureties  or  surety,  should  dismiss  him  from  his 
office  of  treasurer. 

The  last-mentioned  Act  was  the  legislative  provision  in  force  for 
the  appointment  of  county  treasurers  in  Ireland,  and  the  regulation 
of  the  office,  when  the  herein-after  mentioned  statute  of  49  Geo.  III. 
c.  XX.  was  passed  for  ''  the  better  regulation  of  the  mode  of  election 
and  office  of  treasurer  of  the  public  money  of  the  county  of  the  city 
of  Dublin." 

The  corporation  of  the  city  of  Dublin  is  a  corporation  by  pre- 
scription, and  the  only  justices  of  the  peace  for  that  city  or  for  the 
county  of  the  city  of  Dublin,  until  the  Act  of  48  Geo.  III.  c.  140, 
was  passed  (which  provided  for  the  appointment  of  magistrates  of 
police),  were  members  of  the  corporation.  A  charter  of  the  1  Geo.  11. 
had  provided  that  all  the  aldermen  who  had  been  Lord  Mayors  of 
the  city  should  be  justices  of  the  peace  for  the  county  of  the  city, 
and  the  Act  33  Geo.  II.  c.  16,  s.  18,  added  to  the  number  of 
magistrates  by  providing  that  all  the  aldermen  and  the  sheriffs 
of  the  city  should  be  justices  of  the  peace  for  the  county  of 
the  city. 

The  treasurer  of  the  public  money  appears  at  all  times  to  have 
been  elected  by  the  justices  of  the  county  of  the  city,  and  con- 
sequently solely  by  the  aldermen,  or  aldermen  and  sheriffs,  and 
his  recognizance  and  the  bonds  executed  by  his  sureties  were 
passed  to  the  Lord  Mayor ;  and  that  officer  also  presided  at  the 
election  of  the  treasurer.  The  duties  to  be  performed  by  the 
treasurer  were  solely  within  the  district  over  which  the  jurisdic- 
[  *52d  ]  tion  of  *the  corporation  extended,  and  the  treasurer  appears  to  have 
been  in  every  respect  identified  with  the  corporation,  and  to  have 
derived  his  authority  solely  from  that  body. 

The  first  statute  which  expressly  refers  to  the  election  of  the 
treasurer  of  the  public  money  of  the  county  of  the  city  of  Dublin 
is  the  18  &  14  Geo.  III.  c.  34,  which  provides,  that  if  the  grand  jury 
of  the  county  of  the  city  of  Dublin  and  the  Court  of  King's  Bench 
shall  not  approve  of  the  security  given  by  the  treasurer  at  Quarter 
Sessions,  or  if  no  security  shall  have  been  there  given,  the  treasurer 
shall,  at  the  Term  for  the  city  following  his  election,  bind  himself 
by  recognizance  in  the  sum  of  10,000L,  and  procure  two  sureties, 
to  be  approved  of  by  the  grand  jury  and  Court  of  King's  Bench, 
who  shall  bind  themselves  jointly  and  severally  in  the  same  sum, 
the  condition  of  such  recognizances  being  that  the  treasurer  shall 
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well  and  truly  execate  his  office  of  treasurer  of  the  public  money,      Darlkt 

&Dd  truly  account  for  all  sums  which  shall  come  to  his  hands :  and         ^^g^ 

the  Act  further  provides,  that,  in  case  the  treasurer  shall  neglect  to 

give  the  recognizances,  or  procure  the  sureties,  he  shall,  by  such 

neglect  or  omission,  vacate  his  office;  and  that  the  justices  of  the 

peace  for  the  said  county,  at  the  next  Quarter  Sessions,  shall  proceed 

to  the  election  of  a  new  treasurer.    The  Act  of  the  26  Geo.  III.  c.  14, 

s.  67,  reduced  the  amount  in  which  the  treasurer  and  his  sureties 

were  respectively  to  bind  themselves  from  10,000Z.  to  2,000Z.     The 

subsequent  statute  of  88  Geo.  HI.  c.  56,  contains  various  provisions 

in  relation  to  the  duties  of  the  treasurer,  and  particularly  directs, 

by  the  fourth  section,  that  he  shall  applot  and  assess  on  the  several 

parishes  in  the  said  city  and  the  county  thereof,  such  public  money 

as  shall,  from  time  to  time,  be  presented,  to  be  raised  by  the  grand 

jaries,  and  insert  in  warrants  the  said  applotment  and  assessment, 

and  the  uses  for  which  the  sums  of  money  are  respectively  raised ; 

and  the  Lord  Mayor  is  required  and  directed  to  sign  the  said 

warrants,  and  cause  *the  same  to  be  delivered  to  the  church-       [  *626  j 

wardens  of   the  several  parishes  of  the  said  city  ''  as  has  been 

fiom  time   immemorial  accustomed ; "  but  the  Act  contains  no 

provision    for    the    election,   appointment,   or  dismission  of  the 

treasorer. 

The  last-mentioned  Act  was  followed  by  the  statute  49  Geo.  III. 
e.  XX.,  which  is  the  regulating  statute  as  to  the  appointment  and 
office  of  treasurer  of  the  public  money  of  the  county  of  the  city 
of  Dublin. 

This  Act  (sect.  2)  recited  that  doubts  had  arisen  whether  the 
treasurer  should  not  be  elected  in  the  manner  prescribed  by  the 
hereinbefore  mentioned  Act  of  the  18  &  14  Geo.  III.  c.  18,  and 
number  of  justices  of  the  peace  for  the  said  county,  and  of  the 
several  persons  who  had  served  as  Lord  Mayor,  being  usually 
persons  in  trade,  it  could  scarcely  happen  that  a  sufficient 
namber  of  persons,  qualified  as  directed  by  that  Act,  confirmed 
the  election  theretofore  made  by  the  magistrates  of  the  said  city 
of  the  then  treasurer. 

The  third  section  thus  provides  for  the  election  of  the  treasurer  : 
''  Whenever  the  treasurership  of  the  city  of  Dublin  shall  be  vacant 
by  the  death,  resignation,  removal,  or  dismission  of  the  present  or 
any  future  treasurer,  the  Lord  Mayor  of  the  said  city,  for  the  time 
being,  shall,  within  twenty-one  days  after  such  vacancy,  convene  the 
board  of  magistrates  of  the  county  of  the  said  city  of  Dublin,  to 
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Daslkt  meet  at  the  Sessions  Court  in  the  said  city,  between  the  hours  of 
Rbg.  twelve  in  the  forenoon  and  two  in  the  afternoon,  and  then  and 
there,  by  the  majority  of  votes  of  such  magistrates  as  shall  be 
present  (notwithstanding  any  want  of  qnalification  mentioned  in 
the  said  recited  Act,  made  in  the  thirteenth  and  fourteenth  years  of 
the  reign  of  his  present  Majesty),  shall  proceed  to  elect  a  fit  and 
sufficient  person  to  be  treasurer  of  the  said  city  of  Dublin,  and  at 
such  meeting,  the  said  Lord  Mayor,  or,  in  his  absence,  the  senior 

[  *627  ]  magistrate  present  shall  preside  as  ^chairman,  and  shall  take  the 
votes  of  the  other  magistrates,  and  shall  not  himself  give  his  vote, 
except  in  the  case  of  equality  of  voices."  It  then  declared  that  the 
treasurer  should  enter  into  his  own  recognizance  for  5,000Z.,  and 
procure  two  sureties,  who  should  severally  bind  themselves  in  half 
that  sum,  the  condition  of  such  recognizance  being,  that  the 
treasurer  should  duly  account  in  the  manner  provided  in  the  Act, 
and  duly  and  faithfully  discharge  the  duties  of  his  said  office.  It; 
provided  that  unless  the  sureties  should  make  the  affidavit  as  to 
solvency  required  by  the  Act,  the  election  should  be  void,  and  a 
subsequent  one  be  had.  Power  was  given  to  the  Judges  of  the 
Court  of  King's  Bench,  in  case  the  Court  should  be  required  by  the 
grand  jury  of  the  county,  or  otherwise,  on  sufficient  cause,  to 
examine  the  treasurer  or  any  other  person  or  persons  as  to  the 
continued  solvency  of  the  sureties,  and  generally  as  to  any  act 
relative  to  the  said  office ;  and  if  the  said  Court  apprehended  that 
either  or  both  the  sureties  was  or  were  dead,  or  insufficient,  and  the 
treasurer  did  not  procure  some  other  surety  or  sureties  in  the  place 
of  the  one  or  both  objected  to  by  the  Court,  or  if  the  Court  should 
otherwise  see  sufficient  cause,  it  was  directed  and  required  to  dismiss 
the  treasurer  from  his  office.  The  Act  subsequently  fixed  the  amount 
of  salary  of  the  treasurer,  and  provided  for  his  making  oath  before 
one  of  the  Judges  of  the  Court  of  King's  Bench,  at  each  Term,  as  to 
the  amount  of  public  money  received  by  him,  and  made  certain 
provisions  for  the  collection  of  public  monies,  and  the  application 
of  certain  sums  for  particular  purposes. 

There  were  several  questions  argued  before  the  Court  of  Queen*s 
Bench,  and  afterwards,  on  error,  before  the  Court  of  Exchequer 
Chamber,  and  all  of  them  were  raised  for  discussion  on  the  writ  of 
error  brought  to  this  House.  The  case  was  twice  argued  before 
this  House,  but  the  first  argument  was  not  completely  heard,  as  the 

[  *628  ]  Lords  ^intimated  a  wish  that  the  case  should  be  argued  in  the 
presence  of  the  Judges.    Their  Lordships,  at  the  same  time,  desired 
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lat  the  arguments  should  be  confined  to  the  question  whether  the      Dablkt 
£ce  of  treasurer  of  the  public  money  for  the  county  of  the  city  of        heo. 
^ablin  was  an  office  for  which  an  information  in  the  nature  of  a 
uo  warranto  would  lie. 

The  Judges  who  attended  the  hearing  of  the  case  were  Lord 
!hief  Justice  Tindal ;  Justices  Patteson,  Williams,  Coleridge, 
k)ltman,  Maule,  Wightman,  and  Cresswell;  and  Barons  Parke, 
LIderson,  and  Piatt. 

Mr.  Serjt,  Manning  and  Mr.  J.  Hendeison  for  the  plaintiff 
in  error : 

The  question  is,  whether  the  office  of  treasurer  of  the  county  of 
the  city  of  Dublin  is  such  an  office  as  that  an  information  in  the 
aature  of  quo  warranto  will  lie  for  it  ?  if  not,  the  judgment  of  the 
Court  below  must  be  reversed. 

The  office  of  treasurer  of  the  city  of  Dublin  is  not  a  corporate 
office,  nor  is  it  an  office  invested  with  a  public  trust  or  with  the 
exercise  of  any  Royal  authority,  and  if  so,  no  quo  warranto  will  lie.  *  * 
The  true  rule  as  to  cases  in  which  this  proceeding  is  maintainable,  [  C29  ] 
ia  laid  down  by  Lord  Kbnyon  in  Rex  v.  Shepherd  (i),  where  it  was 
^id,  '*  this  was  not  a  usurpation  on  the  rights  or  prerogatives  of 
the  Crown,  for  which  only  the  old  writ  of  quo  warranto  lay ;  and 
an  information  in  the  nature  of  a  qv^  warranto  could  only  be 
granted  in  such  cases."  The  office  is  not  one  which  is  invested 
with  any  public  trust  or  authority. 

(LoBD  Bbouoham:  But  is  the  rule  as  to  offices  in  respect  of  which 
an  inforniation  in  the  nature  of  a  quo  warranto  will  lie,  so  confined? 
Do  not  offices  relating  to  the  administration  of  justice,  to  the  exer- 
cise of  any  rights  of  the  Crown,  or  of  any  corporation  authority, 
or  those  of  making  returns  in  the  cases  of  elections  of  members  of 
Parliament,  likewise  come  within  the  class  of  cases  subject  to  these 
informations?) 

They  may  do  so,  but  this  office  does  not  fall  within  any  one  of 
those  descriptions.     *    *    The  peculiar  purpose  of  the  process  is       [  ^^^o  ] 
to  vindicate  the  rights  of  the  Grown.     The  relator  here  does  not 
show  that  he  is  entitled  to  this  process. 

(LosD  Brougham  :   In  the  case  of  the  trustees  of  Whitehaven 
Harbour,  Rex  v.  NichoUon{2),  those  persons  were  held  liable  to 
(1)  2  B.  E.  416  (4  T.  B.  3S1).  (2)  Str.  299. 
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Dablbt      a  quo  warranto,  because  their  office  related  to  the  exercise  of  a 
Rto.        public  trust.     That  case  is  in  accordance  with  the  doctrine  as  laid 
down  in  Comyns  (i).) 

*    *    The  general  principle  here  contended  for  on  behalf  of  the 

[  '531  ]       plaintiff  in  error  is,  that  an  information  in  the  nature  *of  a  qiLo 

warranto  will  not  lie,  except  for  some  franchise  usurped  upon  the 

Crown,  or  for  the  usurpation  of  some  franchise  which  can  only 

lawfully  be  enjoyed  by  grant  from  the  Crown.     *    ♦    ♦ 

Mr.  Napier  and  Mr.  Fleming  for  the  defendant  in  error : 

This  is  an  important  public  office ;  and  if  a  quo  warranto  will 
not  lie,  then  the  party  who  is  unjustly  excluded  from  the  office 
would  be  without  a  remedy.  That  itself  is  a  strong  reason  in 
favour  of  allowing  the  information.    ♦    ♦     * 

[  532  ]  (Lord  Brougham  :   But  may  not  the  party  complaining  in  a  case 

of  this  kind  bring  an  action  for  intrusion  ?) 

He  may  if  the  other  has  been  elected  to  the  office,  but  that  will  not 
advance  him  in  his  own  claim  to  the  office.  In  every  respect  this 
is  an  office  of  public  trust  and  emolument,  and  it  is  in  its  nature 
permanent.  It  therefore  comes  within  the  description  of  those 
offices  in  which,  for  the  protection  of  the  interests  of  the  public, 
the  Court  of  Queen's  Bench  will  interfere  by  way  of  information. 

There  is  a  great  distinction  between  a  writ  of  quo  warranto,  and 
an  information  in  the  nature  of  a  quo  warranto.  The  latter  was 
not  for  the  protection  of  the  franchises  of  the  Crown,  for  they  were 
protected  by  the  prerogative  information  which  could  at  any  time 
be  filed  by  the  Attomey-Oeneral  in  virtue  of  his  office;  but  they 
were  allowed  for  the  purpose  of  protecting  the  interests  of  the 
[  533  ]  public.  *  *  If  it  can  be  truly  alleged  that  an  office  is  an  office 
which  concerns  the  public  interest,  and  involves  the  discharge  of  a 
public  trust  and  of  public  duties,  the  minute  nature  of  those  duties 
can  only  raise  the  question  whether  the  circumstances  are  sufficient 
to  justify  the  issuing  of  an  information  in  the  nature  of  a  quo 
warranto  against  any  one  who  usurps  the  office,  but  the  right  to 
issue  the  information  cannot  be  doubted  :  Wilkes  v.  Rex  (2),  Rex  v. 
The  Duke  of  Bedford  (3),  Rex  v.  Boyles  (4). 

(1)  Dig.  tit.  Quo  Warranto.  Ad.  494). 

(2)  WUmot's  Notes,  326.  (4)2    Ld.    Bay.    1669;    Str.    836; 

(3)  1   Bamardifiton,   282,    cited   in  Fitzg.  82. 
Bex  Y.  AUwood,  38  B.  R  290  (4  £.  & 
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(LoBD  Brougham  :  But  in  each  of  those  cases,  the  parties  applying      Dablbt 
to  the  Court  for  leave  to  file  the  information  show  the  office  to  be        ^eg. 
one  which  concerns  the  administration  of  pablio  jastice.) 

The  minute  nature  of  the  duties  of  a  public  office  may  raise  the 
question  of  the  propriety  of  the  Court  granting  leave  to  file  such 
an  information  in  the  particular  ease ;  but  there  can  be  no  doubt 
that  the  Court  has  the  power  to  grant  it.  In  Rex  v.  Beedk  (i),  it 
was  granted  in  the  case  of  Commissioners  for  paving  under  a  local 
Act.  There  the  Commissioners  were  elected  by  the  inhabitants; 
and  that  case  must  be  considered  as  having  overruled  Rex  v. 
HanUy  (2). 

(Lord  Brougham  :  Yet  Rex  v.  HanUy  was  quoted  and  relied  on 
in  Rex  v.  Ramsden  (8),  where  it  was  held  that,  in  a  case  of  that 
kind,  an  information  *would  not  lie.)  [  *534 

That  case  can  hardly  be  treated  as  a  positive  decision.  It  cannot 
be  supported  on  principle.  In  Rex  v.  Francis  (4),  it  was  said  that 
an  information  in  the  nature  of  a  quo  warranto  was  a  proceeding 
of  a  civil  nature,  and  therefore  the  Court  granted  a  rule  for  a  new 
trial  in  it. 

In  all  the  cases  in  which  the  application  has  been  refused,  it  has 
been  so  solely  upon  the  ground  that,  in  the  discretion  of  the  Court, 
its  interference  in  that  particular  case  was  not  necessary.  *  * 
The  Anonymous  case  in  Barnardiston  (6)  is  to  that  effect.  And  it  is 
always  refused  where  a  party  is  the  servant  of  another.  . 

(Lord  Campbell  :   Because  he  has  not  an  estate  in  his  office.) 

Here  the  treasurer  is  not  the  servant  of  any  body,  and  he  cannot, 
like  the  county  treasurer,  be  dismissed  by  the  justices.  He  is 
amenable  only  to  the  Court  of  Queen's  Bench.     *     *    * 

Mr.  SerjL  Manning,  in  reply.     *     *     *  ^  535  j 

[The  following  cases  were  cited  in  argument :  R.  v.  Justices  of 
Hereford  (6),  R.  v.  Htdston  (7),  R.  v.  Aston  Union  (8),  R.  v.  Neal  (9), 
R.  V.  Highmore (lo),  R,  v.  Howell (ii),  R.  v.  Cann(l2),  R.  v.  Corporation 

(1)  42  B.  B.  437  (3  Ad.  &  El.  467).  (7)  Sir.  621. 

(2)  42  B.  B.  434  (3  Ad.  &  El.  463,  n.).  (8)  6  Ad.  &  El.  784. 

(3)  42  B.  B.  431  (3  Ad.  &  El.  456).  (9)  Gas.  temp.  Haid.  106. 

(4)  2  T.  B.  484.  (10)  6B.&  Aid.  771. 

(o)  1  Barnardiston,  279.  (11)  Cas.  temp.  Hard.  248. 

(6)  22  B.  B.  830  (1  Chit.  700).  (12)  2  T.  B.  484. 

iUB. — VOL.  LXIX.  9 
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Dablbt      of  Bedf(ytd  Level  (l),  R.  v.  The  Mayor  and  Aldermen  of  Hertford  (2), 
Reg.         ^«  V.  The  Mayor  of  Colchester  (d),  and  R.  v.  Bingham  (4).] 


[  636  ]       LoBD  Bbouoham  : 

We  all  feel  that  there  have  been  conflicting  decisions  on  this 
subject.  The  case  in  Lord  Raymond (6)  is  not  clear  at  all;  for 
though  the  Court  talks  of  its  ''concerning  the  public  government 
and  the  administration  of  public  justice,"  yet  that  general  mode  of 
putting  the  matter  would  let  in  most  cases  now  excluded  by  the 
rigorous  principles  held  applicable  to  a  quo  warranto.  Then,  again, 
the  case  before  Lord  Hardwicke  (6)  is  certainly  not  reconcileable 
with  the  cases  of  Rex  v.  Ramaden  (7),  and  Rex  v.  The  Aston 
Union  (8). 

The  LoBD  Chancbllob  framed  a  question  for  the  Judges,  which 
their  Lordships  requested  time  to  consider. 

1846.        Lord  Chief  Justicb  Tindal: 

May  19. 

—  My  Lords,  in  this  case  your  Lordships  have  put  the  following 

question  to  her  Majesty's  Judges,  viz. :  ''An  information,  in  the 
nature  of  a  quo  warranto,  having  been  granted  for  usurping  the 
[  *6»7  ]  office  of  treasurer  of  the  public  money  of  the  county  of  *the  city 
of  Dublin,  and  a  judgment  having  been  awarded  by  the  Court 
thereon,  is  such  judgment,  regard  being  had  to  the  nature  of  the 
office,  erroneous?"  And,  in  answer  to  this  question,  I  beg  to  state 
that  it  is  the  opinion  of  all  the  Judges  who  heard  the  argument  at 
your  Lordships*  Bar,  that  such  judgment  is  not  erroneous. 

The  mode  of  proceeding  by  information,  in  the  nature  of  quo 
warranto,  came,  no  doubt,  in  the  place  of  the  ancient  writ  of  quo 
warranto.  This  writ  was  brought  for  property  of,  or  franchises 
derived  from,  the  Crown.  The  earliest  is  to  be  found  in  the  9 
Bichard  [1.]  (Abbreviatio  Flacitorum,  p.  21),  and  is  against  the 
incumbent  of  a  church,  calling  on  him  to  show  quo  warranto  he 
holds  the  church.  Then  follow  many  others,  in  the  time  of  John, 
Henry  XL,  and  Edward  I.,  for  lands,  for  view  of  frankpledge,  for 
return  of  writs,  holding  of  pleas,  free  warren,  plein-age  and  prisage 
(Abbreviatio  Brevium,  p.  210 ;  14  Edw.  I.),  emendation  of  assize  of 

(1)  6  East,  356.  Str.  836;  Fitzgib.  82. 

(2)  1  Salk.  374;  1  Ld.  Bay.  426.  (6)  Bex  y.  Need,  Cas.  temp.  Haid. 

(3)  1  £.  B.  480  (2  T.  B.  259).  106. 

(4)  a  East,  308.  (7)  42  B.  B.  431  (3  Ad.  &  El.  456). 

(5)  Bex  y.  Boyles,  1  Ld.  Bay.  1559;  (8)  6  Ad.  &  El.  784. 
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bread  and  beer,  pillory,  and  tumbril,  and  gallows.     Some  of  these      Dablbt 
are  offices,  or  in  the  nature  of  offices,  as  in  the  instances  of  returns         bm. 
of  writs  and  holding  of  Courts. 

The  practice  of  filing  informations  of  this  sort  by  the  Attorney' 
General,  in  lieu  of  these  writs,  is  very  ancient ;  and  in  Coke's 
Entries  are  many  precedents  of  such  informations  against  persons 
lor  Qsorping  the  same  sorts  of  franchises,  as  claiming  to  be  a 
eorporation,  to  have  waifs,  strays,  holding  a  court  leet,  court  baron, 
pillory  and  tumbril,  markets,  prison,  or  for  usurping  a  public 
office,  as  conservator  of  the  Thames,  and  coal  and  corn  meter. 

It  is  only  in  more  modem  times  that  informations  have  been 
eihibited  by  the  King's  coroner  and  attorney.  The  first  reported 
case  is  that  of  Rex  v.  Mayor  of  Hertford  (i),  in  10  Will.  III.  And 
it  is  a  mistake  to  suppose  that  these  informations  were  founded  on 
the  statute  of  9  Anne,  Rex  v.  Gregory  (2),  and  Rex  v.  "^WiUiams  (8),  [  •SSS  ] 
where  the  right  to  file  an  information  at  common  law,  by  the 
coroner  and  attorney,  against  a  person  for  holding  a  criminal  court 
of  record,  was  recognized. 

After  the  statute  of  4  &  5  W.  &  M.,  which  restrained  the  filings 
of  informations  by  the  coroner  and  attorney,  the  sanction  of  the 
Court  was  required,  and  after  that  statute  and  the  9  Anne,  it  exer- 
cised a  discretion  to  grant  or  refuse  them  to  private  prosecutors, 
according  to  the  nature  of  the  case. 

It  has  uniformly  done  so  in  cases  under  the  statute  9  Anne,  c.  20, 
Rex  V.  Stacey{4),  and  Rex  v.  Trevenen  (5),  by  virtue  of  the  words 
requiring  the  leave  of  the  Court.  In  the  case  of  the  bailiff  of  a 
court  leet,  the  Court  granted  leave  to  file  an  information  expressing, 
however,  a  doubt  whether  the  office  was  of  sufficient  importance ; 
and  in  tiiat  of  a  petty  constable  (6),  where  the  right  to  elect 
was  in  dispute  between  the  inhabitants  and  the  lord  of  the 
manor,  the  Coubt  refused  it,  saying — "  no  doubt  the  King  has  a 
right  to  call  any  one  to  account  by  his  writ  of  quo  warranto  for 
exercising  any  public  office,  be  it  ever  so  small ;  yet  we  do  not  use 
to  grant  informations  in  the  nature  of  quo  warranto  for  such  inferior 


Since  the  Courts  have  exercised  a  discretion  under  the  statute  of 
William  &  Mary,  and  the  statute  of  Anne,  the  cases  in  which 

(1)  1  Ld.  Bay.  426.  (6)  21  £.  B.  364  (2  B.  &  Aid.  479). 

(2)  2  B.  K  371,  n.  (4  T.  B.  240,  n.).  (6)  Anonymaua,     1      Bamardiston, 

(3)  1  Buir.  402.  K  B.  279. 
(4)3T.B.2. 

9—2 
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Darlky      there  has  been  a  refusal  to  allow  an  information  to  be  filed  are  not 

Rbo.        necessarily  authorities  against  the  validity  of  an  information  when 

filed,  because  in  the  cases  of  refusal  the  Courts  may  have  proceeded 

on  the  ground  that  the  circumstances  were  not  such  as  to  call  for 

their  interference. 

[  639  ]  On  the  other  hand,  those  in  which  informations  have  been  granted, 

are  authorities  in  favour  of  their  validity.  That  an  information  of 
this  nature  will  lie  for  offices  granted  by  charter,  is  a  matter  beyond 
dispute ;  and  the  authorities  are  numerous  that  the  same  remedy 
is  available  against  intruders  into  offices  of  a  public  nature,  which 
are  supposed  to  be  immediately  or  mediately  derived  from  the 
Crown,  and  existing  at  common  law,  though  of  a  very  subordinate 
character :  as  bailiff  of  a  court  leet,  Bex  v.  Bingham  (i) ;  or  of  a 
borough,  Bex  v.  Highinore  (2) ;  a  constable,  Bex  v.  Goudge  (s),  Bex  v. 
Franchard  (4) ;  the  steward  of  a  court  leet,  Bex  v.  Htdston  (6) ;  and 
registrar  and  clerk  of  a  court  of  requests,  Bex  v.  HaUie).  The 
cases  of  overseers,  in  which  the  Court  has  refused  the  liberty  to 
proceed  in  this  way,  may  be  possibly  explained,  on  the  ground 
that  it  did  not  think  fit  to  interfere  with  respect  to  officers  whose 
functions  were  merely  temporary ;  so  also  as  to  churchwardens, 
Bex  V.  Dawbeny  (7) ;  though  Lord  Kbnyon  expresses  his  opinion 
as  to  the  case  of  the  latter,  that  for  such  an  office  an  information 
in  the  nature  of  a  qvo  warranto  would  not  lie,  for  that  it  lay  only 
where  the  old  writ  of  quo  warranto  could  have  lain,  and  that  would 
not  lie  except  for  a  usurpation  on  the  rights  and  prerogatives  of  the 
Crown :  Bex  v.  Shepherd  (8). 

But  supposing  that  this  proceeding  is  applicable  only  where 
rights  of  the  Crown,  as  in  the  instances  of  offices  derived  from  the 
Crown,  are  concerned,  it  is  not  confined  to  such  as  are  created  by 
charter,  or  which  may  be  presumed  to  have  been  originally  so 

[  *54o  ]  created.  It  has  been  held  *to  apply  to  offices  constituted  by 
Parliament ;  nor  can  any  good  reason  be  assigned  why  it  should 
lie,  where  the  Grown  alone  creates  the  office  by  its  prerogative, 
and  not  lie  where  it  creates  it  with  the  advice  and  consent  of  the 
Lords  and  Commons.  Accordingly  an  information  has  been  held 
to  lie  for  a  corporate  office  created,  not  by  charter,  but  by  Act 
of    Parliament :    Bex   v.    The  Duke  of  Bedford  and   others  (9) ; 

(1)  2  East,  308.  (6)  1  Str.  621. 

(2)  1  Dowl.  &  By.  438 ;  6  B.  &  Aid.         (6)  25  B.  B.  321  (1  B.  &  G.  123). 
771.  (7)  2  Str.  1196. 

(3)  2  Str.  1213.  (8)  2  B.  B  416  (4  T.  B.  381). 

(4)  Id.  1149.  (9)  1  Barnard.  K.  B.  242. 


TOL.  MIX.]   1846.    H.  L.     12  CL.  &  PIN.  540—641.  188 

80  for  the  office  of  Commissioners  for  paving  under  a  local  Act,  Dablbt 
Rex  V.  Badcock  (i) ;  and  for  the  office  of  trustees  of  a  harbour,  rto. 
Rex  v.  Nicholson  (2),  though  constituted  by  a  private  Act,  their 
duties  being  public ;  and  the  Court  said,  that  informations  have 
been  eonsfeantly  granted  when  any  new  jurisdiction  or  public  trust 
is  exercised  without  authority,  and  the  argument  that  these 
informations  were  granted  only  where  the  Crown  alone  could  have 
granted  the  franchise,  was  expressly  overruled.  The  answer 
attempted  to  be  given  to  the  last  mentioned  case,  when  cited  as 
an  authority  in  the  present,  is,  that  this  office  concerned  the 
franchise  of  a  port ;  but  this  was  not  satisfactory,  for  the  informa- 
tion was  not  for  the  franchise,  but  for  the  office,  which  was  clearly 
created  by  Parliament,  and  the  reference  by  the  Court  to  the 
circumstances  of  this  office  concerning  a  port,  is  only  to  show 
it  was  a  public  office. 

The  more  modem  authorities  are  conflicting,  informations  having 
been  granted  and  also  refused  for  the  usurpation  of  offices  created 
by  statute.  They  were  granted  against  a  person  claiming  to  act  as 
guardian  of  the  poor  in  Exeter,  under  28  Geo.  III.  c.  76,  in  Hilary 
Term,  1816,  against  Paving  Commissioners  of  the  city  of  Exeter,  in 
the  year  1884 :  Rex  v.  BeecUe  (s).  In  ♦1880,  in  ihe  case  of  Rex  v.  [  •641  ] 
Hanl€y{4),  Lord  Tbnterdbk,  and  Taunton  and  Pattbson,  Justices, 
were  against  granting  an  information  against  a  trustee  for  paving 
and  lighting  under  a  private  Act.  Mr.  Justice  Jambs  Parks  was  in 
favour  of  it,  and  the  matter  was  terminated  without  any  judgment 
being  delivered. 

An  information  was  refused  against  a  Commissioner  of  the  poor, 
and  for  watching,  under  a  local  Act,  by  the  opinion  of  Taunton 
and  Pattbson,  Justices,  who  held  that  the  information  would  not 
lie,  Lord  Denman  doubting :  Rex  v.  Ramsden  (5)  ;  and  the  same 
course  was  followed  in  Re  The  Aston  Union  (6),  the  Judges  there 
holding  themselves  bound  by  the  former  decision  to  refuse  a  qiu) 
warranto  to  decide  the  question  of  the  validity  of  an  election  of 
a  guardian  of  the  poor  under  4  &  5  Will.  IV.  c.  76.  Whether, 
in  the  former  case  or  the  latter,  the  Court  decided  on  the  ground 
that  the  office  was  not  public  in  such  a  sense  as  to  make  it  the 
subject  of  that  proceeding,  or  that,  being  created  by  Act  of 
Parliament,  and  not  by  charter,  the  remedy  by  information  was 

(1)  6  East,  359.  (4)  42  B.  B.  434  (3  Ad.  &  El.  463,  n.). 

(2)  Sir.  299.  (5)  42  B.  B.  431  (3  Ad.  &  El.  456). 
{Z)  42  B.  B.4d7  (3  Ad.  &  £1. 467,  n.).  (6)  6  Ad.  &  El.  785. 
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Darlxt      improper,  we  are  not  told  in  the  short  report  of  the  judgment  in 
bbo.        ^hftt  c&se. 

On  whatever  gromid  these  two  last  cases  were  decided,  we  cannot 
consider  them  as  authorities  to  establish  the  position  that  a  qvo 
warranto  information  will  not  lie  for  usurping  an  office  created  by 
Act  of  Parliament,  when  that  office  is  clearly  of  a  public  nature. 
And  after  the  consideration  of  all  the  cases  and  dicta  on  this  subject, 
the  result  appears  to  be,  that  this  proceeding  by  information  in  the 
nature  of  quo  warranto  will  lie  for  usurping  any  office,  whether  created 
by  charter  alone,  or  by  the  Crown,  with  the  consent  of  Parliament, 
[  *542  ]  provided  the  office  be  of  a  ^public  nature,  and  a  substantive  office, 
not  merely  the  function  or  employment  of  a  deputy  or  servant 
held  at  the  will  and  pleasure  of  others ;  for,  with  respect  to  such 
an  employment,  the  Court  certainly  will  not  interfere,  and  the 
information  will  not  properly  lie.  The  case  of  the  Begistrar  of  the 
Bedford  Level,  Rex  v.  Corporation  of  Bedford  Level  (i),  and  that  of  a 
county  treasurer,  who  is  the  mere  servant  of  the  justices  in  England, 
Rex  V.  Justices  of  Herefordshire  (2),  are  instances  of  this  latter  sort. 

There  are  then  only  two  questions  in  respect  to  this  office.  Was 
it  public?  and  was  the  treasurer  a  mere  servant  of  the  Dublin 
magistrates  ? 

The  functions  of  the  treasurer  were  clearly  of  a  public  nature  : 
he  was  to  applot  the  assessment,  receive  and  hold  the  money  for  a 
time,  keep  it  subject  to  his  order  on  the  Bank,  pay  the  expense 
of  public  prosecutions,  and  pay  other  public  monies.  It  is  clearly, 
therefore,  of  a  public  nature,  and  it  is  equally  clear  that,  though 
appointed  by  the  magistrate  [sic'],  he  is  not  removeable  at  their 
pleasure,  and  must,  we  think,  be  treated  not  as  their  servant,  bat 
as  an  independent  officer. 

If  the  Crown  had  established  this  office  with  precisely  the  same 
functions,  the  person  filling  it  being  removeable  in  the  same  way 
as  an  officer  of  a  corporation  created  by  charter,  there  could  be  no 
doubt  that  an  information  would  lie,  and  the  circumstance  that  the 
Crown  has  enacted  that  there  should  be  such  an  office,  with  the 
consent  of  the  two  other  branches  of  the  Legislature,  has  been 
shown  to  make  no  difference. 

We  think  for  these  reasons  that  the  nature  of  the  office  held  by 
the  plaintiff  in  error  was  such  for  which  an  information  in  the 
nature  of  a  quo  warranto  may  be  sustained,  and  that  the  judgment 
thereon  is  not  erroneous. 

(1)  5  East,  356.  (2)  22  B.  B.  830  (1  Chit.  700). 
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Thb  Lord  Chamcbllob:  Darlry 


r. 


My  Lords,  I  entirely  agree  in  the  opinion  which  has  been  expressed        Rbo. 

on  the  part  of  the  learned  Judges.     Adverting  to  the  provisions  of       ^  ^^^  ^ 

the   Act  of   Parliament,  I  am  clearly  of   opinion  that  the  office 

o!  treasurer  of   the  county   of   the   city  of  Dublin   is   a  public 

office,  the  officer  having  important  public  duties  to  discharge  ;  and 

that  the  office  is  also  of  an  independent  character.    It  is  clear, 

therefore,   that  if  this  office  had   been   created   by  charter,   an 

information  in  the  nature  of  a  qtu)  warranto  would  have  lain  for 

its  usurpation.     But  the  matter  of  doubt  and  controversy  has  been, 

whether,  when  an  office  is  created,  not  by  charter  but  by  Act  of 

Parliament,  an  information  of  this  kind  can  be  sustained.     There 

is  a  conflict  of  authority  upon  this  subject.    For  my  own  part,  I 

have  long  since  come  to  the  conclusion  that,  in  this  respect,  there 

is  no  difference  between  the  circumstance  of  an  office  being  created 

by  charter  and  being  created  by  Act  of  Parliament.    In  both  cases 

the  assent  of  the  Sovereign  is  necessary.     Whether  this  is  given  by 

charter,  or  whether  it  is  given  by  assent  to  an  Act  of  Parliament 

Tossed  by  both  branches  of  the  Legislature,  I  think  is  altogether 

immaterial.     Becurring,  therefore,  to  the  opinion  expressed  by  the 

learned    Judges   in  reply    to   your  Lordship's  question,  I  move 

vonr  Lordships  to  affirm  the  judgment  of  the  Court  below. 

Lord  Brougham: 

My  Lords,  this  case  was  originally  heard  before  me,  when  I 
presided  in  the  absence  of  my  noble  and  learned  friend,  and  it 
appeared  to  be  of  such  importance,  and  there  appeared  to  be  such 
a  considerable  conflict  of  authorities,  that  I,  with  the  concurrence 
of  my  noble  and  learned  friends  who  assisted  me  upon  the  occasion, 
recommended  that  it  should  be  argued  a  second  time  by  one  counsel 
on  a  side  in  the  presence  of  the  learned  Judges,  and  when  my  noble 
and  learned  friend  on  the  woolsack  could  attend.    It  was  accord- 
ingly so  argued.    A  question  ^  was  put  upon  the  motion  of  my  noble       [  *^^^  1 
and  learned  friend  to  the  learned  Judges.    They  have  taken  time 
to  consider,  and  they  have  now  given  in  their  very  learned  and 
elaborate  opinion,  in  which  they  all  concur,  including  my  excellent 
and  learned  friend  who  was  a  dissentient  upon  the  subject,  but  who 
is  satisfied,  upon  the  view  of  the  case  now  taken,  that  there  is  no 
groond  for  that  opinion.    The  opinion  of  my  learned  friend  in  so 
dissenting,  had  mainly  weighed  with  me  in  entertaining  the  doubts 

which  I  entertained. 
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Dablbt  There  was  also  some  conflict  upon  the  cases.    Those  cases  have 

Bkq.  been  examined.  That  you  can,  upon  any  view  of  the  subject,  or  by 
having  recourse  to  the  consideration  of  the  cases  altogether,  recon- 
cile them,  is  what  I  will  not  take  upon  me  to  affirm.  I  think  it  is 
always  much  better  when  the  Court  is  laying  down  a  general  rule 
for  the  future  upon  a  most  important  question,  as  this  is,  if  there 
is  a  conflict  of  cases,  to  admit  at  once  that  some  cases  are  one  way, 
the  majority  of  cases  being  the  other  way,  and  to  say  that  the 
balance  of  authority  is  on  the  side  upon  which  you  incline  to  give 
your  own  opinion,  rather  than  to  attempt  by  refinement  and 
subtility  to  reconcile  cases  which  in  themselves  really  are  in 
conflict,  and  are  not  capable  of  being  reconciled.  It  is  the  honestest, 
it  is  the  fairest,  it  is  the  most  correct  course  in  such  cases.  Judges, 
like  other  men,  may  be  fallible,  and  there  may  be  better  decisions 
given  recently  after  full  consideration  than  were  given  at  a  former 
period.  It  is  better  to  admit  that  fairly  and  openly,  and  to  say 
that  we  join  in  giving  the  weight  of  our  authority  to  the  side  to  which 
we  think  there  is  the  balance  of  authorities  in  the  Court  below,  than 
to  make  unavailing  and  unsatisfactory  attempts  to  reconcile  them. 
My  Lords,  I  have  one  very  material  consideration,  which  inclines 
my  mind,  independently  of  the  balance  of  authority,  being,  as  I 

[  *s^^  ]  think  with  the  learned  Chief  Justice  "^it  is,  in  favour  of  the  judg- 
ment of  the  Court  below — in  favour  of  the  defendant  in  error.  I 
mean,  that  if  there  is  not  this  remedy,  there  really  is  no  other.  It 
is  necessary  that  there  should  be  this  remedy,  or  else  a  case  like 
the  present  would  be  remediless.  It  must  be  considered,  however, 
that  this  judgment  is  confined  entirely  to  offices  of  a  public  nature, 
and  so  far  of  a  public  nature  that  they  must  be  of  a  substantive 
nature,  and  that  they  are  independent  in  their  title.  Within  both 
those  descriptions  the  present  office  appears  to  come,  and  I  do  not 
think  it  necessary  now-a-days  to  show,  that  because  a  quo  warranto 
was  formerly  only  held  to  lie  where  there  was  an  usurpation  of 
franchise,  or  of  a  Royal  franchise,  or  of  a  matter  proceeding  from 
the  prerogative  of  the  Crown,  therefore,  an  information  in  the 
nature  of  a  quo  warranto,  which,  generally  speaking,  follows  the 
same  rule,  is  to  be  confined  within  the  same  strict  rules.  I  think 
if  you  take  the  whole  weight  of  the  authorities,  the  balance  is  much 
in  favour  of  the  extension,  which  this  appears  to  be,  beyond  that 
limit.  I,  therefore,  agree  with  my  noble  and  learned  friend,  that 
your  Lordships  will  do  well  to  give  judgment  for  the  defendant  in 
error  in  this  case* 
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Mr.  Fleming  submitted  that  as  this  was  an  information  at  the 
elation  of  a  private  party,  and  as  this  appeal  had  been  brought 
igainst  the  decision  of  the  Court  of  Queen's  Bench  and  Exchequer 
Chamber  in  Ireland,  costs  ought  to  be  given  to  the  defendant  in 
arror. 


Darlbt 

r. 
Rbo. 


iiOBD  Bbouoham  : 

Bat  there  is  a  conflict  of  cases,  and  we  have  thought  it  necessary 
0  have  two  arguments. 

The  judgment  was  affirmed^  ivMiout  costs. 


LOED  DUNGANNON  v.  SMITH  (1). 

(12  Clark  &  FinneUy,  546—640 ;  8.  C.  10  Jur.  721.) 

A  testator  being  entitled  to  leasehold  premises  for  terms  of  years, 
bequeathed  tiiem  to  trustees,  on  trust  to  permit  his  grandson,  B.,  to  take 
the  profits  thereof  during  his  life,  and  after  his  decease  to  peraiit  such 
person,  who  for  the  time  being  would  take  by  descent  as  heir  male  of  the 
body  of  the  said  B.,  his  grandson,  to  take  the  profits  thereof  until  some  such 
person  should  attain  the  age  of  twenty-one  years,  and  then  to  convey  the 
same  to  such  person  so  attaining  that  age,  his  executors,  administrators, 
aod  assigns ;  but  if  no  such  person  should  live  to  attain  the  age  of  twenty- 
OLe,  ^en  in  trust  to  permit  such  person  and  persons  successively,  who  for 
the  lime  being  would  take  by  descent  as  heirs  male  of  the  body  of  the 
testator's  son  (father  of  B.)»  to  take  the  profits  of  the  same  leasehold  pre- 
mises until  one  of  them  should  attain  the  age  of  twenty-one,  and  then  to 
convey  the  same  to  such  heir  male  first  attaining  that  age,  his  executors, 
administrators,  and  assigns. 

At  the  death  of  B.,  the  grandson,  his  son  and  heir.  A.,  had  attained  the 
age  of  twenty-one,  and  entered  into  possession  of  the  leasehold  premises. 
Upon  a  bill  filed  against  him  by  the  next  of  kin  of  the  testator : 

Held  that  A.  had  not  a  good  title  to  the  leaseholds ;  that  the  bequest  to 
the  heir  male  of  the  grandson  attaining  twenty-one  was  void  for  remote- 
nee,  and,  therefore,  that  the  next  of  kin  of  the  testator,  at  his  death, 
became  entitled  to  their  distributive  shares  of  the  property  on  the  death  of 
the  grandson. 

A&THUB,  first  Viscount  Dungannon,  being  possessed  of  the  lands 
of  Magennis,  otherwise  the  Island  Magee,  under  a  lease  for  ninety- 
fiine  years  from  the  17th  of  July,  1769,  and  of  other  valuable 
leasehold  property  held  under  the  sees  of  Down  and  Dromore  in 
Ireland,  and  being  also  seised  of  considerable  freehold  estates  in 
Eugland  *and  Ireland,  duly  made  and  published  his  will,  dated 
^e  19th  of  June,  1770,  and  thereby  gave  and  bequeathed  his  said 
leasehold  lands  and  premises,  and  all  other  chattels,  leasehold 

(1)  Cited  by  Lord  Caibics,  CautUwB  of  Harrington  v.  Earl  of  Harrington  (1871) 
l-^dH.L.87,  106. 
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lands  and  tenements,  which  he  should  die  possessed  of,  to  his  wife 
and  other  persons  therein  described,  their  executors  and  adminis- 
trators, upon  trust  out  of  the  yearly  rents,  issues,  and  profits 
thereof,  to  pay  an  annuity  of  SOOZ.  a-year  to  his  wife  for  her  life, 
and  subject  thereto  to  pay  and  apply  certain  sums  yearly  for  the 
maintenance  and  education  of  the  testator's  grandson,  Arthur 
Trevor,  until  he  attained  age ;  and  after  he  should  attain  his  age 
of  twenty-one  years,  subject  to  the  testator's  debts,  annuities,  and 
legacies,  he  gave  and  bequeathed  the  said  leasehold  and  chattel 
interests  to  the  trustees,  upon  the  trust,  and  in  the  words  following : 

"  In  trust  to  permit  my  said  grandson  Arthur  Trevor  and  his 
assigns  to  take  the  profits  of  the  same  leasehold  premises  for  and 
during  the  term  of  his  natural  life,  and  from  and  after  his  decease 
to  permit  such  person  who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  the  said  Arthur  Trevor,  my  grandson, 
to  take  the  profits  thereof  until  some  such  person  shall  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same  unto  such 
person  so  attaining  the  age  of  twenty-one  years,  his  executors, 
administrators,  and  assigns ;  but  if  no  such  person  shall  live  to 
attain  the  age  of  twenty- one  years,  then  in  trust  to  permit  such 
person  and  persons  successively  who  for  the  time  being  would  take 
by  descent  as  heirs  male  of  the  body  of  the  said  Arthur  Trevor,  my 
son  (father  of  Arthur  the  grandson),  to  take  the  profits  of  the  same 
leasehold  premises  until  one  of  them  shall  attain  the  age  of  twenty- 
one  years,  and  then  to  convey  the  same  to  such  heir  male  first 
attaining  that  age,  his  executors,  administrators,  and  assigns  ;  and 
if  all  the  persons  who  shall  respectively  and  successively  be  heirs 
male  of  the  body  of  the  said  Arthur  Trevor,  my  son,  "^shall  die  under 
the  age  of  twenty-one  years,  or  if  there  shall  not  be  any  heir  male 
of  the  body  of  the  said  Arthur  Trevor,  my  son,  living  at  the  death 
of  the  said  Arthur  Trevor,  my  grandson,  or  who  shall  be  afterwards 
born,  then  in  trust  for  the  only  daughter  of  my  said  son  Arthur 
Trevor,  living  at  his  decease,  if  he  shall  have  but  one  then  living, 
until  he  shall  attain  the  age  of  twenty-one  years,  or  be  married, 
which  shall  first  happen,  and  then  to  assign  the  same  to  such  only 
daughter,  her  executors,  administrators,  and  assigns,  or  in  such 
manner  as  shall  be  agreed  upon  previous  to  her  marriage."  Then 
followed  various  other  trusts  to  take  effect  in  events  which  have 
not  happened. 

The  testator  subsequently  executed  several  codicils  to  his  will, 
but  they  did  not  in  any  way  affect  the  bequest  in  the  will  of  the 
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leasehold  interests.    He  died  on  the  80th  of  January,  1771,  leaving        lobd 
his  wife  Anne,  Viscountess  Dungannon,  and  two  daughters  Anne,  ^^^^^^^^ 
Countess  of  Mornington,  and  Penelope  Prudence  Leslie,  and  his      smith. 
said  grandson,  Arthur  Trevor,  who  were  his  only  next  of  kin, 
surviving  him.'    The   Viscountess  was   barred  by  her  marriage 
settlement  from  taking  any  interest  to  which  she  might  otherwise 
be  entitled  in  the  personal  estate.     Arthur  Trevor,  father  of  the 
said  Arthur  Trevor,  the  grandson,  was  living  at  the  date  of  the 
will,  but  died  soon  afterwards,  in  his  father's  (the  testator's)  life- 
time.   The  will  and  codicils  were  duly  proved  by  the  testator's 
widow  and  another  of  the  executors,  and  they  paid  the  testator's 
debts  and  legacies. 

On  the  testator's  death,  his  said  grandson  succeeded  to  the  title 
of  Viscount  Dungannon  ;  and  having  soon  afterwards  attained  his 
age  of  twenty-one  years,  he  entered  into  possession  of  all  the  said 
leasehold  estates,  with  the  assent  of  the  trustees  and  executors,  and 
he  enjoyed  the  ^same  down  to  the  time  of  his  death,  having  regu-  [  *349  ] 
larly  obtained  renewals  of  the  leases.  By  his  will,  dated  the  24th 
of  August,  1829,  he  devised  his  fee  simple  estates  to  the  Marquis 
of  Downshire  and  the  Earl  of  Glare,  upon  trust  for  his  eldest  son 
(the  appellant)  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail ;  and  he  gave  to  the  same  trustees  his  leaseholds  upon  such 
trusts  as,  allowing  for  the  different  natures  of  the  estates,  would 
best  correspond  with  the  trusts  of  the  fee  simple  estates. 

Arthur,  the  grandson,  second  Viscount  Dungannon,  died  in 
December,  1887,  and  thereupon  the  appellant,  his  only  child  and 
next  of  kin,  succeeded  to  the  title  as  the  third  Viscount.  Having 
attained  his  age  of  twenty-one  years  in  1819,  he  entered  imme- 
diately after  his  father's  death  into  possession  of  the  rents  and 
profits  of  the  said  leasehold  estates  bequeathed  by  the  will  of  the 
first  Lord  Viscount  Dungannon,  and  continued  in  the  enjoyment 
thereof.  In  June,  1841,  he  obtained  administration,  with  the  will 
annexed,  of  the  goods  and  chattels  unadministered  of  the  first 
Viscount,  and  became  his  personal  representative.  He  also  about 
the  same  time  obtained  a  conveyance  of  the  legal  estate  in  the 
devised  premises  from  the  administrator  of  the  last  surviving 
trustee  of  the  will. 

In  December,  1841,  the  respondents,  as  the  personal  representa- 
tives of  the  said  Anne,  Countess  of  Mornington,  and  Penelope 
Prudence  Leslie,  daughters,  and  two  of  the  next  of  kin  of  the  first 
Viscount  Dungannon,  filed  their  bill  in  the  Court  of  Chancery  in 
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Ireland  against  the  appellant  and  others  (who  were  made  defen- 
dants for  form's  sake),  charging  that  the  bequest  of  the  leaseholds, 
in  the  will  of  the  first  Yiscoant  was  void  for  remoteness  ;  and  that 
accordingly  on  the  death  of  Arthur  Trevor,  that  testator's  grand- 
son (the  second  Viscount),  the  said  leasehold  premises  became 
distributable  among  the  next  of  kin  of  the  said  testator ;  and  that 
the  respondents,  as  personal  representatives  of  two  of  such  next  of 
[  *550  ]  kin,  were  entitled  to  "^two-thirds  thereof,  the  appellant  being,  as  the 
other  next  of  kin,  entitled  to  the  other  one-third. 

To  that  bill  the  appellant  put  in  a  general  demurrer  for  want  of 
equity. 

The  cause  was  heard  before  Sir  Miohabl  O'Loughlin,  late  Master 
of  the  Bolls,  who,  by  an  order  made  in  May,  1842,  overruled  the 
demurrer. 

There  was  an  appeal  from  that  decision  to  Sir  Edward  Sugdbn^ 
then  Lord  Chancellor  of  Ireland,  who  suggested  that  it  would  be 
better  for  the  parties  to  appeal  to  this  House  at  once.  This 
appeal  was  then  presented  against  the  order  of  the  Master  of  thb 
Bolls. 

Mr.  Hodgson  and  Mr.  Napier  (of  the  Irish   Bar)  for  the 
appellant.    *    *    * 

[  556  ]  Mr.  Turner  and  Mr.  Butt  (of  the  Irish  Bar),  with  whom  were 

Mr.  Malins  and  Mr.  Rendall,  for  the  respondents.     «     *     « 

[  659  ]  Mr.  Napier  replied.     *     *     * 

[The  arguments  of  counsel  and  the  cases  cited  by  them  sufficiently 
appear  from  the  following  opinions  of  the  Judges  :] 

[  660  ]  The  Lord  Ghangbllor  informed  Mr.  Napier  that  it  was   the 

opinion  of  all  the  noble  and  learned  Lords  present,  that  the  case 
was  extremely  well  argued  by  the  learned  counsel — by  the  learned 
counsel  on  both  sides. 

His  Lordship  then,  after  conferring  with  the  other  Lords,  pro- 
posed the  following  question  to  the  learned  Judges  (who  obtained 
time  to  consider  their  answer) : 

"  The  testator,  being  entitled  to  certain  leasehold  premises  for 
years,  bequeathed  the  same  to  trustees,  in  trust  to  permit  his 
grandson  B.  and  his  assigns  to  take  the  profits  of  the  same  lease- 
hold premises  for  and  during  the  term  of  his  natural  life,  and  from 
and  after  his  decease  to  permit  such  person  who  for  the  time  being 
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mid  take  by  descent  as  heir  male  of  the  body  of  the  said  B.,  his        lord 
indson,  to  take  the  profits  thereof  until  some  sach  person  should  r, 

taoii  the  age  of  twenty-one  years,  and  then  to  convey  the  same       ^xi^h. 
ito  such  person  so  attaining  the  age  of  twenty-one  years,  his 
lecators,  administrators,  or  assigns ;  but  if  no  such  person  should 
re  to  attain  the  *age  of  twenty-one  years,  then  in  trust  to  permit       [  *56i  ] 
Dch  person  and  persons  successively  who  for  the  time  being  would 
ftke  by  descent  as  heirs  male  of  the  body  of  his  (the  testator's)  son 
0  take  the  profits  of  the  same  leasehold  premises  until  one  of  them 
boald  attain  the  age  of  twenty-one  years,  and  then  to  convey  the 
ame  to  such  heir  male   first  attaining  that  age,  his  executors, 
ulministrators,  or  assigns. 
''At  the  death  of  B.,  the  grandson,  his  eldest  son  A.  had  attained 
he  age  of  twenty-one  years,  and  afterwards,  with  the  consent  of 
lie  trustees,  but  without  that  of  the  next  of  kin  of  the  testator, 
urticled  to  sell  the  said  leaseholds  to  a  purchaser. 
"  Was  he  (A.)  capable  to  making  a  good  title  to  them  ?  " 

The  learned  Judges  attended  this  day,  and  as  they  differed  in        ig4^ 
ttieir  opinions,  they  delivered  them  seriatim.  ^^y  26. 

Putt,  B.  : 

I  think  he  (A.)  was  not  capable  of  making  a  good  title  to  the 
porehaser. 

The  testator,  in  pointing  out  the  object  of  his  bounty  expectant 
OB  the  death  of  his  grandson,  describes  that  object  as  "  such  person 
who  for  the  time  being  would  take  by  descent  as  heir  male  of  the 
body  of  his  grandson,"  and  directs  that  such  person  should  be 
permitted  to  take  the  profits  until  some  such  person  should  attain 
the  age  of  twenty-one  years,  to  whom  the  trustees  were  then  to 
eoQvey.  If,  therefore,  the  first  heir  male  of  the  grandson  did  not 
attain  twenty-one,  the  period  during  which  the  persons  who  in 
Nieeesaion  might  be  heirs  male  of  the  body  of  the  grandson  for  the 
time  being  were  designed  to  take  the  profits,  and  at  the  expiration 
of  which  the  trustees  were  directed  to  convey,  might  extend  to  half 
a  century.  But  the  rule  of  law  required  that  the  event  upon  which 
the  estate  was  to  be  conveyed  to  the  heir  male  of  the  body  of  the 
grandson  should  happen  within  twenty-one  years,  *and  the  period  L  *662  ] 
of  gestation  next,  after  the  death  of  the  grandson.  And  when  a 
gift  is  infected  with  the  vice  of  its  possibly  exceeding  the  prescribed 
limit,  it  is  at  once  and  altogether  void,  both  at  law  and  in  equity. 
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f.  limit,  yet  it  is  still  as  absolutely  void  as  if  the  event,  which  would 

Smith.  j^^^^  taken  it  beyond  the  boundary,  had  occurred.  The  case  of 
Ibbetson  v.  Ibbetson  (i)  appears  to  me  to  have  been  properly  decided, 
and  to  be  directly  in  point. 

For  these  reasons  I  think  the  disposition  too  remote,  and  that  A. 
was  incapable  to  make  a  title  to  the  proposed  purchaser. 

Grebswbll,  J. : 

As  a  large  majority  of  the  Judges  to  whom  your  Lordships' 
question  was  proposed  are  agreed  as  to  the  answer  to  be  given  to 
it,  I  shall  state  as  briefly  as  possible  the  reasons  upon  which  my 
opinion  is  founded,  well  knowing  that  your  Lordships  will  hear  the 
same  opinion  much  better  maintained  by  many  of  my  learned 
brethren.  The  question  depends  upon  the  effect  to  be  given  to  the 
words  ''and  from  and  after  his  (the  grandson  B.'s)  decease  to 
permit  such  person  (who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  the  said  B.,  his  grandson)  to  take  the 
profits  thereof  until  some  such  person  should  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such  person 
so  attaining  the  age  of  twenty-one  years,  his  executors,  adminis- 
trators, or  assigns ; "  for  those  are  the  words  under  which  the 
vendor  must  derive  his  title.  Now  those  words  dispose  of  the 
estate,  previously  limited  to  B.,  by  way  of  executory  devise,  not  in 
favour  of  any  individual,  but  in  favour  of  such  person  filling  the 

[  *663  ]  character  of  heir  male  of  the  body  of  B.,  the  grandson,  as  ^should 
first  attain  the  age  of  twenty-one  years.  It  is  a  general  rule,  too 
firmly  established  to  be  controverted,  that  an  executory  devise  to 
be  valid  must  be  so  framed  that  the  estate  devised  must  vest,  if  at 
all,  within  a  life  or  lives  in  being  and  twenty-one  years  after ;  it  is 
not  sufiBicient  that  it  may  vest  within  that  period ;  it  must  be  good 
in  its  creation ;  and  unless  it  is  created  in  such  terms  that  it 
cannot  vest  after  the  expiration  of  a  life  or  lives  in  being,  and 
twenty-one  years,  and  the  period  allowed  for  gestation,  it  is  not 
valid,  and  subsequent  events  cannot  make  it  so.  [On  this  point 
his  Lordship  referred  to  Jee  v.  Atidley{2),  Leake  v.  Robin9on{z)^ 
Lord  Southampton  v.   The  Marquis  of  Hertford  (4.),  and  Ware  v. 

[  664  ]       Polhill  (6),  and  observed :]  The  doctrine,  that  an  executory  devise, 

(1)  61  £.  E.  304  (10  Sim.  495 ;  6    (3)  16  B.  B.  168  (2  Mer.  363). 
My.  &  Or.  26).  (4)  13  B.  B.  18  (2  Y.  &  B.  54). 

(2)  1  B.  B.  46  (1  Cox,  324).  (5)  8  B.  B.  144  (11  Yes.  267). 
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too  remote  as  to  some  persons  who  woald  take  under  it,  is  altogether        Lord 
void,  was  propounded  as  a  matter  beyond  all  dispute.     Upon  these  r. 

cases  it  was  observed  in  argument,  that  they  clearly  related  to  Smith. 
classes,  and  that,  if  the  whole  class  could  not  take,  no  part  of  it 
could  ;  but  that  the  bequest  in  question  is  in  favour  of  an  individual, 
and  not  a  class.  It  is  not,  however,  in  favour  of  any  particular 
individual ;  there  might  be  several  persons  in  succession  filling  the 
character  of  heir  male  of  the  body  of  B.,  the  grandson ;  and  the 
testator  gave  no  preference  to  any  one  of  them  over  the  others, 
simply  as  heir  male  of  the  body,  but  preferred  him  who  should  first 
attain  the  age  of  twenty-one.  *This  bequest  then  was  in  favour  of  [  *o65  ] 
one  of  a  class,  it  being  quite  uncertain  who  that  would  be,  or  when 
he  would  be  ascertained.  [After  referring  to  Tollemache  v.  Lord 
Coventry  (1)  and  Ibbetson  v.  Ibbetson{2),  and  observing  that  the 
reasoning  of  Lord  Brougham  in  Tollemache  v.  Lord  Coventry  showed 
that  the  real  decision  in  that  case  was  not  that  the  bequest  was 
good  as  to  the  third  Lord  Yere,  but  that  it  was  bad  as  to  the  fourth 
Lord  Vere,  the  learned  Judge  concluded  by  saying :]  Upon  the  [  667  ] 
whole,  then,  it  appears  to  me,  that  the  general  rule  by  which 
executory  devises  are  to  be  judged  of,  and  express  authority  equally 
call  upon  me  to  say,  in  answer  to  your  Lordships'  question,  that 
A.,  the  eldest  son  of  the  grandson  B.,  was  not,  without  the  con- 
currence of  the  next  of  kin  of  the  testator,  capable  of  making  a 
good  title  to  the  leaseholds  which  he  articled  to  sell. 

[Mr.  Justice  Wiohtman  (p.  567),  Mr.  Baron  Rolpb  (p.  671),  Mr. 
Justice  Maule  (p.  577),  Mr.  Justice  Coltman  (p.  580),  Mr.  Justice 
Williams  (p.  584),  Mr.  Baron  Aldbrson  (p.  595),  and  Lord  Chief 
Justice  TiNDAL  (p.  612)  delivered  opinions  to  the  same  effect.  Mr. 
Justice  Pattbson  (p.  588),  and  Mr.  Baron  Parkb  (p.  599)  expressed 
opinions  to  the  contrary  effect.  The  following  passage  from  the 
opinion  of  Mr.  Baron  Parke  explains  the  ground  upon  which  their 
opinions  were  based :] 

It  is  clear  that,  according  to  the  true  construction  of  the  words  [  603  ] 
of  this  conjoint  bequest  of  both  profits  and  corpus ^  reading  them 
at  the  testator's  death,  some  benefit  would  belong  to  the  person 
who  should  be  at  the  death  of  B.,  heir  male  of  the  body,  in  what- 
ever degree  of  descent  he  may  be  such,  and  would  necessarily  take 
effect  within  the  limits,  for  that  heir  must  have  either  the  rents 

(1)  37  B.  B.  260  (2  CL  &  Fin.  611).  (2)  51  B.  B.  304  (10  Sim.  495 ;  and 

0  My.  &  Or.  26). 
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[  ^604  ] 


and  profits,  or  the  estate,  at  the  death  of  B.  The  heir  male  of  the 
body  then  in  existence,  would,  if  a  minor,  take  the  profits  instantly, 
and  would,  if  he  attained  twenty-one,  take  the  corptbs,  or  if  already 
twenty-one,  would  take  the  corpus  (for  surely  the  testator's  words 
are  not  to  be  construed  to  mean,  that  to  take  any  benefit  at  all  he 
must  be  a  minor  when  B.  dies) ;  so  that,  though  each  of  the  two 
limitations,  if  it  had  stood  alone,  would  be  void,  because  it  could 
not  be  predicated  of  it,  that  it  would  ever  take  effect,  if  at  all, 
within  the  prescribed  period,  yet,  taken  together  as  one  bequest 
of  both,  they  must  have  effect  in  some  way,  and  within  the  limits ; 
they  cannot  be  separated  without  defeating  the  testator's  intention 
as  expressed  in  the  bequest ;  and  the  first  heir  male  must  take, 
and  within  the  proper  limits,  either  one  or  the  other  of  the  benefits 
given  by  the  testator. 

Immediately  on  the  death  of  the  tenant  for  life  the  ^trustees 
must  do  something  with  the  profits  or  estate ;  if  the  heir  be  a 
minor,  they  must  give  the  profits,  if  a  major,  convey  the  corpus. 
There  is  no  interval,  no  suspense  of  enjoyment  of  the  estate  for 
a  moment,  and  no  uncertainty,  except  as  to  the  amount  of  the 
benefit,  which  also  must  be  determined  within  the  proper  time. 
In  the  cases  of  a  separate  bequest  of  the  profits  alone,  and  a 
separate  bequest  of  the  corpus  alone,  no  heir  male  of  the  body  can 
take,  except  as  fulfilling  the  condition  of  being  heir  male  minor  in 
one  case,  and  heir  male  major  in  he  other,  neither  of  which  con- 
ditions will  be  necessarily  fulfilled  within  the  limits ;  but  under 
the  bequest  in  question,  of  both,  he  who  fills  the  character  of  heir 
male  of  the  body  at  the  death  of  B.,  be  he  the  son,  grandson,  or 
other  more  remote  descendant  of  B.,  must,  as  such  heir  of  the 
body,  and  simply  because  he  is  heir  of  the  body  at  the  time  of  the 
death  of  B.,  necessarily  take,  and,  take  then  either  the  profits  or 
the  corpus,  that  is  the  inevitable  result  of  the  words  used ;  and, 
therefore,  the  case  is  the  same  in  effect,  as  if  the  testator  had  so 
said,  and  had  expressly  directed  the  trustees,  at  the  death  of  B., 
to  give  the  profits  to  the  heir  male  then  in  being,  if  a  minor,  and 
the  estate,  if  he  should  be  a  major ;  and  if  he  should  die  under 
twenty-one,  then  to  the  next,  if  a  minor,  and  the  estate  if  a  major, 
and  if  that  heir  should  die  under  twenty-one,  then  to  the  next, 
and  so  on,  in  a  series  of  consecutive  limitations,  as  suggested  by 
Afr.  Napier. 

A  direction  to  give,  after  the  death  of  B.,  to  the  first  heir  male 
who  should  be  a  minor,  the  profits,  and  the  first  heir  male  who 


VOL.  uax.]   1846.     H.  L.     12  CL.  &  PIN.  604—606.  145 

shoald  attain  twenty-one;  the  corptis,  in  effect  is  the  same  thing  as        Lord 
a  direction  to  give  the  first  heir  male  living  at  the  death  of  B.,  ^"^^^''^^^ 
either  the  one  or  the  other,  according  as  he  was  a  minor  or  major ;       Smith, 
and  a  bequest  in  these  terms  would  be,  not  indeed,  a  bequest  to  an 
individual  defined,  but  a  bequest  to  an  undefined  one,  who  required 
no  other  condition  to  take  it,  than  fulfilling  the  ^character  of  heir       [  *605  ] 
of  the  body  in  existence  at  the  death  of  B.    There  is  a  trust  for 
the  person  who  should  fill   that  character,  under  all   possible 
circumstances. 

Under  this  limitation,  it  is  to  be  observed,  that  the  testator  does 
not  give  the  annual  rents  as  an  accessary  to  the  bequest  of  the 
corjms,  for  the  rents  are  not  given  to,  nor  to  accumulate  for  the 
benefit  of,  the  person  who  being  heir  male  should  attain  twenty- 
one,  a  description,  which  no  one  might  answer  within  the  limits, 
and  which  bequest  would  be  therefore  void ;  but  there  is  a  bequest, 
uncertain  in  amount,  to  the  heir  male  of  the  body,  minor  or  not, 
in  existence  at  the  death  of  B.,  the  profits  if  a  minor,  the  corpus 
if  a  major,  and  a  series  of  contingent  subsequent  bequests  to  other 
heirs  of  the  body,  which  may  or  may  not  arise.  As  to  the  first 
member^  of  the  series,  nothing  is  wanting  to  enable  him  to  take 
that  bequest,  except  that  he  should  be  heir  male  in  existence  at 
the  death  of  B.,  and  that  condition  must  be  fulfilled,  if  ever  it  is 
fulfilled,  at  the  death  of  B.,  and  in  that  respect  he  differs  from  every 
subsequent  member  of  the  series ;  with  respect  to  them,  the  bequest 
may  or  may  not  take  effect  within  the  limits,  and  is  therefore  void. 

I  come,  therefore,  to  the  conclusion,  that  this  is  a  bequest  to  a 
succession  or  series  of  persons,  of  whom  the  first  taker  must  be  in 
esse  at  the  death  of  the  tenant  for  life — ^must,  if  a  minor,  take  the 
rents,  and  if  a  major,  the  estate ;  and  if  this  view  of  the  case  be 
correct,  and  the  interpretation  of  the  testator's  words  faithful,  I  do 
not  think  there  is  any  difficulty  in  holding  the  first  limitation  to 
be  good,  just  the  same  as  if  that  were  the  only  limitation,  though 
the  rest  are  bad. 

The  last  proposition  seems  to  me  to  admit  of  no  doubt.  If  this 
be  a  series  of  bequests,  and  if  the  first  differs  from  all  the  others, 
and  would  be  good  if  it  stood  alone,  it  cannot  be  made  bad  because 
other  subsequent  limitations  are  so  ;  it  must  stand  or  fall  by  itself. 
And  this  bequest  ^to  a  succession  or  series  differs  entirely  from  [  ^^06  ] 
a  bequest  to  a  class,  or  number  of  persons  to  take  together,  which 
bequest  is  altogether  void  if  it  is  in  suspense  at  the  death  of  the 
testator,  and  that  suspense  may  continue  for  longer  than  the 

B.B. — ^VOL.  LXIX.  10 


146  1846.    H.  L.     12  CL.  4  PIN.  606—622.  [b.b. 

T.OBD        prescribed  limits ;  for  the  qtuintum  each  is  to  take  depends  upon 
DuKOAKNoif    ^^^  number  of  the  class,  and  if  the  class  cannot  be  ascertained 
Smith.       within  the  limits,  neither  can  the  quantum  to  be  claimed  by  fiuiy 
one ;  therefore  the  whole  is  void.     *    ♦     * 

[  621  ]  The  LoiO)  Ghangbllob  expressed  the  thanks  of  the  House  to 

the  learned  Judges,  and  moved  that  their  opinions  be  printed. 
Agreed  to. 

June  8.         ThB  LoBD  GhANGBLLOB  : 

After  the  elaborate  opinion  of  the  learned  Judges  contained  in 
[  *622  ]  the  papers  on  your  Lordships'  *table,  I  shall  not  occupy  any  con- 
siderable portion  of  your  time  in  stating  the  view  which  I  entertain 
on  this  subject,  and  the  grounds  upon  which  I  shall  propose  that 
the  judgment  of  the  Goubt  below  be  affirmed. 

The  question  arises  out  of  the  will  of  Lord  Dungannon,  which 
was  made  as  far  back  as  the  year  1770.  By  that  will  he  bequeathed 
certain  leasehold  estates  to  trustees  in  trust  to  pay  the  rents  and 
profits  to  his  grandson,  Arthur  Trevor,  during  his  life,  and  after 
his  death,  in  trust  to  permit  the  person  who  for  the  time  being 
should  take  by  descent,  as  heir  male  of  the  body  of  the  grandson, 
to  take  the  rents  and  profits  until  the  time  that  some  one  of  such 
persons  should  attain  the  age  of  twenty- one  years,  and  then  to 
convey  the  premises  to  that  person,  or  in  default  of  such  person 
attaining  the  age  of  twenty-one  years,  then  in  trust  for  the  descen- 
dants of  the  son  of  Arthur  Trevor,  subject  to  similar  limitations. 
The  question  is,  whether  the  son  of  Arthur  Trevor,  the  grandson, 
who  was  twenty-one  years  of  age  at  his  father's  death,  was  entitled 
to  take  these  leasehold  premises ;  whether  he  had  a  right  to  call 
for  a  conveyance. 

Now  the  disposition  of  these  leasehold  premises,  of  the  corptis, 
was  to  be  a  person  answering  two  descriptions.  He  was  to  be  heir 
male  of  the  body  taking  by  descent  from  Arthur  Trevor,  the  grand- 
son, and  he  was  to  be  of  the  age  of  twenty-one  years.  It  is  quite 
obvious  that  those  two  circumstances  might  not  combine  for  many 
generations,  and  indeed  it  is  possible  that  they  might  never  com- 
bine. It  is  obvious,  therefore,  that  this  disposition  of  the  property 
is  void  for  remoteness ;  for,  as  everybody  knows,  property  of  this 
description  must  vest,  if  at  all,  within  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards ;  and,  to  speak  with  perfect  correctness, 
a  few  months  for  gestation. 


Smith. 
[  *623  ] 
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It  is  wholly  immaterial  in  this  case,  that  there  was  a  person  Lobd 
twenty-one  years  of  age  answering  the  description  *at  the  time ; 
that  is,  to  make  nse  of  a  phrase  of  a  noble  and  learned  Lord  in  the 
case  of  ToUemache  v.  The  Earl  of  Coventry  {i),  that  was  a  pure 
accident;  it  might  or  might  not  have  happened.  Unless  it  is 
absolutely  certain  that  the  event  must  happen  within  the  period 
prescribed,  it  is  quite  clear  that  the  rule  of  remoteness  applies  to 
the  case,  and  the  devise  becomes  altogether  void.  It  is  quite 
unnecessary  to  refer  to  the  several  cases  which  are  mentioned  in 
the  papers  upon  your  Lordships'  table  in  support  of  this  position. 
It  is  admitted  on  all  hands,  and  it  is  a  point  so  certain  and  so  clear, 
that  it  does  not  admit  of  dispute. 

But,  my  Lords,  it  is  supposed  that  this  gift  of  the  corpuB  of  the 
estate  is  operated  upon  in  some  degree  by  the  disposition  of  the 
intermediate  rents  and  profits.  The  disposition  of  the  inter- 
mediate rents  and  profits  is  to  the  person  who  for  the  time  being 
should  take  by  descent  as  heir  male  of  the  body  of  the  grandson, 
until  some  such  person  shall  have  attained  the  age  of  twenty-one 
years.  Now  the  disposition  of  the  corpus  of  the  estate  is  to  a 
party  answering  two  descriptions  or  qualities.  The  intermediate 
rents  and  profits  are  taken  by  a  person  or  persons  who  answer  one 
of  those  descriptions. 

It  appears  to  me,  that  the  dispositions  can  exist  entirely 
unconnected  with  each  other,  that  they  have  no  necessary  relation 
to  each  other,  and  that  the  disposition  of  the  rents  and  profits  to 
particular  individuals  under  this  will,  no  more  affects  the  disposi- 
tion of  the  corpus  of  the  estate,  than  if  that  disposition  had  been 
to  mere  strangers.  On  that  point  I  concur  with  the  opinion 
expressed  by  several  of  the  Judges  in  the  course  of  the  argument, 
which  they  have  addressed  to  your  Lordships. 

But  then  an  attempt  to  obviate  these  conclusions,  and  to  decide 
this  question  in  favour  of  the  appellant,  has  *been  made  by  putting  [  *624  ] 
or  endeavouring  to  put  a  particular  construction  upon  this  will, 
or  rather  by  endeavouring  to  translate  the  will  into  another  form, 
and  then  upon  that  translated  form  to  put  the  construction  to 
which  I  am  adverting.  The  course  that  is  pursued  is  this :  it  is 
said,  that  it  was  the  intention  of  the  testator, — or  that  you  may 
infer  from  that  disposition  that  such  would  have  been  the  intention 
of  the  testator, — to  create  successive  estates ;  that  the  first  estate 
would,  under  the  circumstances  that  have  taken  place,  not  be  a 
(1)  37  B.  B.  260  (2  Ca.  &  Fin.  611).    . 
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void  estate  for  remoteness,  but  would  take  effect,  and  although  the 
subsequent  estates  become  void  from  remoteness,  that  would  not 
affect  the  first  estate,  to  which  that  defect  would  not  apply. 

Several  cases  were  cited  for  the  purpose  of  leading  to  that  con- 
clusion. I  do  not  refer  to  those  cases,  because  I  do  not  think  the 
principle  can  be  disputed,  that  if  the  first  estate  in  the  order  of 
succession  is  not  void  for  remoteness;  if  it  is  a  good  estate,  it 
would  not  be  affected  by  the  fact  of  the  successive  estates  being 
void  on  that  account.  It  is  a  principle  conceded,  and  I  need  cite 
no  authority  for  that  purpose.  Then  what  is  the  estate  created, 
or  that  is  supposed  to  be  created  ?  It  is  of  this  description :  The 
testator  intended  the  rents  and  profits  to  be  enjoyed  by  the  first 
descendant  answering  the  description,  until  such  person  shall 
attain  the  age  of  twenty-one  years,  and  then  to  convey  the  estate 
to  that  person:  If  the  first  taker  should  not  attain  the  age  of 
twenty-one  years,  then  he  intended,  upon  the  death  of  the  first 
taker,  that  it  should  go  to  the  next  descendant  in  the  order  of 
succession :  If  he  should  attain  the  age  of  twenty-one  years,  then 
the  corpus  of  the  estate  was  to  be  conveyed  to  him,  and  if  he  did 
not  attain  the  age  of  twenty-one  years,  the  rents  and  profits  were  to 
be  enjoyed  by  the  intermediate  person  in  succession,  and  so  on ;  in 
fact,  that  there  was  to  be  a  succession  of  estates  of  the  nature  I  have 
described,  and  then  it  was  insisted,  that  the  first  *estate  so  created 
should  not  be  void  for  remoteness,  although  the  subsequent  estates 
should  be  void ;  that  would  not  affect  the  original  first  estate. 

Now,  as  it  appears  to  me,  looking  at  this  will,  the  testator  had 
one  single  object,  which  was  to  point  out  some  individual  at  some 
future  period  answering  a  particular  description,  who  should  take 
this  estate.  He  had  not  in  contemplation  the  granting  of  succes- 
sive estates  in  the  terms  which  I  have  stated,  and  which  are  stated 
in  the  arguments  of  two  of  the  learned  Judges ;  he  had  no  such 
idea  in  his  contemplation ;  and  if  we  were  to  adopt  this  construc- 
tion for  the  purpose  of  getting  out  of  the  difficulty  arising  out  of 
the  law  of  perpetuities,  we  should  be,  in  fact,  as  I  consider,  making 
a  perfectly  new  will  for  the  testator.  We  should  be,  in  the  first 
instance,  translating  the  actual  will  into  a  new  form,  and  we  should 
be  putting  upon  that  will  a  construction  which,  I  admit,  if  the  will 
had  been  in  that  form,  would  have  been  the  true  and  just  con- 
struction. I  never  can  lend  myself  to  a  measure  of  this  kind,  to 
the  process  of  altering  the  frame  of  a  will  and  the  phraseology  of 
a  will^  for  the  purpose  of  framing,  as  it  were,  a  new  will,  in  order 
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to  put  a  construction  upon  it  to  obviate  the  difficulties  arising  out        Lobd 
of  the  law  against  perpetuities.  nuNOANNON 

There  is  another  difficulty  in  this  case ;  a  difficulty  adverted  to  smith. 
by  many  of  the  learned  Judges ;  if  you  can  apply  such  a  process 
in  this  case,  you  could  have  applied  it  in  almost  every  case  where 
there  was  a  decision  that  the  estate  was  void  in  consequence  of 
remoteness.  I  will  take,  for  instance,  the  case  which  was  referred 
to  by  many  of  the  learned  Judges,  the  case  of  Jee  v.  Audley{i). 
What  was  the  case?  A  bequest  of  1,000Z.  to  the  children  of  John 
and  Elizabeth  Jee,  upon  Mary  Hall's  dying  without  issue,  or  upon 
failure  of  the  issue  of  Mary  Hall.  *At  the  time  of  the  testator's  [  *626  ] 
death  there  were  four  daughters.  When  the  case  came  before  the 
Master  of  the  Bolls,  Lord  Kenyon,  he  decided  that  that  bequest 
was  void  on  this  ground,  that,  in  fact,  after  the  death  of  the 
testator,  another  daughter  might  be  born,  it  would  be  void  as  to 
ber,  and  therefore  void  as  to  the  whole  set.  On  that  ground  the 
principle  of  the  case  was  decided;  and  the  case  has  never  been 
questioned  from  that  time  to  this:  but  apply  to  that  case  the 
process  which  has  been  suggested  in  the  present  case  (and  it  would 
equally  apply),  and  see  what  the  effect  would  be  to  the  existing 
daughters  who  should  be  living  at  the  time  of  the  event  happening; 
if  there  were  no  other  daughters  born  in  the  mean  time,  and  if 
there  were  another  daughter  born  in  the  mean  time,  then  to 
the  existing  daughters  and  that  daughter,  what  would  be  the 
result?  As  far  as  relates  to  the  last  disposition,  it  would  be  void : 
as  far  as  relates  to  the  first  disposition,  it  would  be  perfectly  good. 
And  the  same  principle  would  apply  to  almost  every  case  in  which 
the  Court  has  decided  against  the  validity  of  a  bequest  in  respect 
of  its  remoteness.  What  would  be  the  effect,  then,  of  introducing 
a  new  principle  of  this  kind?  It  would  break  down  all  the 
decisions  upon  this  subject.  It  would  remove  all  those  landmarks 
of  the  law  which  have  been  now  for  some  time  considered  as  firmly 
established ;  and  I  protest,  therefore,  against  the  doctrine  which  has 
been  attempted,  for  the  first  time,  to  be  introduced  into  this  case. 

[His  Lordship  then  referred  to  the  authorities,  and  concluded 
by  proposing  that  the  judgment  of  the  Goubt  below  should  be 
affirmed. 

Lord  Bbougham  (p.  628),  Lord  Gottbnham  (p.  686),  and  Lord 
Campbbll  (p.  688)  delivered  judgments  to  the  same  effect.] 

(1)  1  R.  R.  46  (1  Oox,  324). 
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The  IRISH  SOCIETY  v.  The  BISHOP  of  DERRY  and 

RAPHOE. 

(12  Clark  &  Finnelly,  641—676.) 

In  a  quare  impedit,  where  the  Bishop  of  Derry  claimed  the  right  of  patron- 
age of  a  living  in  the  oounty  of  Londonderry,  which  was  within  the  diocese 
of  Derry,  a  surrender  made  by  a  former  Bishop  to  the  Crown,  of  all  the 
livings  in  that  county,  was  tendered  in  evidence.  This  surrender  was 
coupled  with  a  grant  by  the  Crown,  dated  two  days  afterwards,  of  the  livings 
which  had  been  so  surrendered.  Taken  together,  these  documents  were 
held  to  be  admissible  in  evidence ;  and  as  the  grant  recited  that  all  the 
livings  in  the  county  had  anciently  belonged  to  the  See,  such  evidence  was, 
for  the  purpose  of  proving  the  title  of  the  Bishop,  received  as  an  admission 
by  the  Crown  of  that  fact 

The  value  of  such  evidence  was  still  open  to  dispute. 

Before  the  date  of  the  grant,  the  Crown  had  entered  into  articles  of  agree- 
ment with  persons  now  represented  by  the  Gtivemor  and  Assistants  of  the 
Irish  Society,  to  grant  to  them  the  livings  in  the  county  of  which  the  living 
in  question  was  named  as  one. 

Held,  that  this  agreement  did  not  prevent  the  grant  from  being  receivable 
in  evidence,  however  its  value  might  be  thereby  affected. 

Two  letters  from  the  Crown  to  two  successive  Bishops  of  Derry,  directing 
them  to  perform  the  covenants  and  directions  contained  in  the  grant,  were 
tendered  in  evidence  as  recognitions  by  the  Crown  of  its  previous  grant. 

Held,  that  they  were  admissible  for  this  purpose. 

Entries  in  the  books  kept  at  the  First  Fruits*  Office  are  admissible  to 
show  the  fact  of  a  collation  to  a  living  made  by  the  Bishop  at  a  particular 
time. 

Betums  made  by  the  Bishop,  in  obedience  to  writs  from  the  Exchequer, 
requiring  him  to  state  the  vacancies  of  and  presentations  *and  collations  to 
the  livings  in  his  diocese,  are  admissible  in  evidence  as  statements  made  by 
a  public  officer  in  the  discharge  of  a  public  duty. 

Though  such  returns  may  contain  statements  of  a  kind  unusual  in  such 
documents,  which  statements  were  in  favour  of  the  right  of  the  Bishop  who 
made  them,  they  are  nevertheless  admissible,  provided  that  the  statements 
are  within  the  scope  of  the  enquiry  in  the  writ. 

An  original  collation  from  the  registry  of  the  Bishopric,  and  appearing 
on  the  face  of  it  to  be  pltno  jurty  is  admissible  to  show  that  the  right 
claimed  has  in  fact  been  exercised. 

An  objection  was  taken  that  certain  documents  tendered  in  evidence  were 
not  admissible  for  a  particular  purpose.  The  Court  decided  that  they  were 
admissible.    An  exception  was  taken  to  this  decision. 

Held,  that  if  the  documents  were  admissible  on  any  ground,  the  exception 
could  not  be  sustained. 

In  such  a  case  a  court  of  error  can  only  look  at  the  record,  and  decide 
upon  the  propriety  of  the  ruling,  as  therein  stated. 

This  was  an  action  of  qvare  impedit,  brought  by  the  plaintiffs  in 
the  Court  of  Common  Pleas  in  Ireland,  to  recover  the  advowson  of 
the  church  of  Camus  in  the  city  and  county  of  Londonderry  in 
Ireland.  The  declaration  contained  eight  counts ;  to  each  of  those 
counts  several  pleas  were  pleaded  by  the  defendant  the  Bishop  of 
Derry ;  on  those  pleas  respectively  issue  was  joined  by  the  plaintiffs. 
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The  action  was  tried  at  Bar,  in  the  Court  of  Common  Fleas,  by  a 
jury  of  the  city  and  county  of  Londonderry,  when  a  verdict  was 
found  for  the  defendant.  In  the  course  of  the  trial,  several  docu- 
ments were  produced  and  read  in  evidence  by  the  defendant's 
counsel,  to  the  admission  of  which  the  plaintiff's  counsel  objected, 
and  upon  the  Court  receiving  them,  tendered  a  bill  of  exceptions. 
This  bill  of  exceptions  having  been  signed  by  the  Judges,  the 
record  was  removed  into  the  Court  of  Exchequer  Chamber ;  and 
on  the  21st  of  April,  1842,  the  judgment  *of  that  Coubt  (nine 
Judges  being  present,  the  Lord  Chief  Justice  Pbnnbfbathbr 
declining  to  take  any  part  from  his  having  been  the  leading 
counsel  of  the  plaintiffs,  and  Barons  Fostbb  and  Lbfboy  being 
absent)  was  delivered  by  the  Lord  Chibf  Justicb  of  the  Common 
Pleas,  affirming  in  general  terms  the  reception  of  the  said  evidence. 
To  reverse  this  judgment  the  present  writ  of  error  was  brought. 

The  plaintiffs  in  this  case  were  incorporated  by  King  James  I., 
by  the  name  of  ''  The  Governor  and  Assistants,  London,  of  the 
new  plantation  in  Ulster,  within  the  realm  of  Ireland." 

In  the  year  1608,  the  greatest  part  of  six  counties  in  the  province 
of  Ulster,  had,  upon  the  attainder  of  the  Boman  Catholics  involved 
in  the  then  recent  rebellion,  been  escheated  to  King  James  I.,  in 
right  of  his  Crown ;  and  about  that  year  the  King,  with  the  advice 
of  his  Privy  Council,  became  desirous  of  planting  a  settlement  or 
colony  of  his  Protestant  subjects  on  the  escheated  lands.  Witli 
that  view,  his  Majesty  proposed  to  make  grants  of  portions  of  the 
escheated  lands  to  such  of  his  Protestant  subjects  as  might  be 
willing  to  undertake  the  planting  and  settling  them,  upon  certain 
terms  and  conditions. 

The  citizens  of  London,  among  others,  accordingly  advanced  large 
Bums  of  money  for  the  above  purpose,  and  received  letters  patent, 
incorporating  them  by  the  name  before-mentioned,  and  granting 
them  very  extensive  tracts  of  land,  and  also  various  advowsons,  of 
which  the  plaintiffs  contend,  that  Camus,  the  living  in  question,  is  one. 

The  course  of  evidence  at  the  trial  was  as  follows :  The  plaintiffs 
to  maintain  and  prove  their  right  to  the  advowson  of  the  church  of 
Camus,  as  derived  by  them  through  the  Crown,  gave  in  evidence 
the  following  documents:  "^First,  letters  patent,  bearing  date  the 
14th  of  February,  in  the  thirty-eighth  year  of  the  reign  of  King 
Henry  III.,  whereby  the  King  granted  and  confirmed  to  his  eldest 
Bon,  Edward,  and  his  heirs,  the  kingdom  of  Ireland,  except  certain 
places   and  parts  as  therein  excepted :    secondly,  letters  patent, 
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ThbIbibh    bearing   date  the    20th  day  of    July,   in    the    thirty-eighth    of 

8001 BTY  _ 

«.  Henry  III.,   whereby  the  King    granted  and  confirmed    to  his 

^w^DEBBYr  ®*^^  ®^^  *^^  ^^^  heirs,  the  cities  of  Dublin  and  Limerick,  and 
other  possessions  which  had  been  excepted  out  of  the  said  former 
grant :  thirdly,  letters  patent  from  Prince  Edward  to  Lord  Walter 
de  Burgo,  whereby  the  Prince  granted  and  confirmed  to  Lord 
Walter  and  his  heirs,  the  province  of  Ulster  in  Lreland,  except  as 
therein  is  excepted  :  (And  the  plaintiffs  further  proved,  that  Lord 
Walter  de  Burgo  having  died,  he  was  succeeded  in  his  estates  and 
properties  by  his  eldest  son  Bichard  de  Burgo,  who,  after  the  death 
of  his  father,  became  Earl  of  Ulster,  in  Ireland) :  fourthly,  the 
record  of  a  judgment  in  quare  impedit  had  in  the  Court  of  Common 
Pleas  in  Ireland,  in  the  twenty-seventh  Edward  I.,  in  which  the 
said  Earl  of  Ulster  was  plaintiff,  and  Galfridus,  then  Bishop  of 
Derry,  was  defendant ;  whereby  the  Earl  recovered  the  advowson 
of  Drumcose,  in  the  said  diocese  of  Derry,  and  also  a  judgment  in 
another  suit  of  qtiare  impedit  of  the  same  year,  and  between  the 
same  parties,  whereby  the  Earl  was  adjudged  to  be  entitled  to 
present  a  fit  and  proper  person  as  clerk  to  the  church  of  Camus,  in 
the  diocese  of  Derry :  fifthly,  a  writ  of  levaii  faciasy  directed  to 
the  sheriff  therein  mentioned,  in  the  twenty-seventh  Edward  I., 
and  the  return  of  the  sheriff  thereto,  by  which  writ  the  sheriff  was 
commanded  to  levy  the  damages  in  these  two  actions :  sixthly,  the 
plaintiffs  proved,  that  the  Earldom  of  Ulster  and  the  possessions 
thereof,  regularly  descended  through  several  persons  successively 
entitled  thereto,  until  the  same  became  vested  in  Edward  lY. 
[  *645  ]  They  then  proved  *an  Act  passed  in  the  tenth  year  of  the  reign  of 
King  Henry  YIL,  enacting  {inter  alia)  that  the  said  King  should 
present  to  the  advowsons  which  formerly  belonged  to  the  Earls  of 
Ulster,  and  as  being  then  annexed  to  the  Crown.  The  plaintiffs 
further  gave  in  evidence  a  certain  commission,  bearing  date  the 
21st  day  of  July,  1609,  issued  by  King  James  I.,  and  enrolled  in 
the  Court  of  Chancery  in  Ireland.  This  commission  appears  to 
have  been  directed,  among  others,  to  George,  then  Bishop  of  Derry, 
appointing  those  persons  Commissioners,  with  full  power  and 
authority  to  inquire  and  determine  what  hereditaments  of  various 
kinds,  including  advowsons  in  the  several  counties  of  Armagh, 
Coleraine  (now  Londonderry),  Tyrone,  Donegal,  Fermanagh,  or 
Cavan,  belonged  to  the  Crown.  The  plaintiffs  further  gave  in 
evidence  certain  articles  of  instruction  annexed  to  this  commission, 
and  enrolled  in  the  Court  of  Chancery,  in  Ireland. 
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The    plaintifb  further    gave  in    evidence  from    the  Bolls   of    TukIbish 

SOOISTY 

Chancery,   in    Ireland,   a    certain    inquisition    taken    under  the  «. 

authority  of  the  commission  above-mentioned  at  Lymavaddy,  in   ^"i^l^y^ 

the  county  of  Goleraine,  on  the  80th  day  of  August,  1609.     By  this 

inquisition,  which  appears  to  have  been  signed  by  George,  then 

Bishop  of  Derry,  it  is  found  among  other  things,  that  there  was  in 

the  said  county  of  Goleraine,  (now  Londonderry),  the  parish  of 

Camus,  wherein  were  both  a  parson  and  vicar,  and  it  is  thereby 

also  expressly  found  that  all  presentations,  rights  of  patronage, 

and  advowsons  of  churches  within  the  said  county  of  Coleraine,  did 

then  of  right  belong  and  appertain  to  the  King's  Majesty,  in  right 

of  his  Imperial  Crown ;  but  that  the  Bishop  of  Derry  might  and 

did,  until  the  statute  of  the  eleventh  of  Elizabeth  therein  referred 

to,  place  a  clerk  in  any  parsonage  or  vicarage,  being  void,  until  the 

King  either  presented  or  bestowed  the  advowson  upon  the  Bishop 

or  some  other  person. 

The  plaintiffs  further  gave  in  evidence  articles  of  ^agreement,  [  *^^^  ] 
dated  28th  January,  1609,  enrolled  in  the  Court  of  Chancery  in 
Ireland,  and  made  between  the  Bight  Honourable  the  Lords  of  his 
then  Majesty's  most  honourable  Privy  Council  in  England,  on  the 
King's  Majesty's  behalf  of  the  one  part,  and  the  Committees  appointed 
by  act  of  Common  Council,  on  behalf  of  the  Mayor  and  Commonalty 
of  the  City  of  London,  of  the  other  part,  concerning  a  plantation 
in  part  of  the  province  of  Ulster.  By  the  ninth  clause  of  the  articles 
it  was  agreed  that  the  City  of  London  should  have  the  patronage 
of  all  the  churches,  as  well  within  the  city  of  the  Derry  and  town 
of  Coleraine,  as  in  all  lands  to  be  undertaken  by  them.  The 
plaintiffs  further  gave  in  evidence  a  letter  from  the  King,  also 
enrolled  in  the  Court  of  Chancery,  in  Ireland,  dated  4th  February, 
1609,  addressed  from  the  Court  at  Whitehall,  to  Sir  Arthur 
Chichester,  then  Lord  Deputy  of  Ireland,  announcing  that  the 
work  of  the  plantation  of  Ulster,  undertaken  by  the  City  of 
London,  had  been  at  last  resolved  on,  and  that  articles  of  agree- 
ment had  been  absolutely  concluded  between  his  Majesty  and  the 
said  City;,  and  letters  patent  of  James  I.,  dated  29th  March,  1618, 
which  appeared  to  be  enrolled  in  Ireland,  and  by  which  the  under- 
takers were  incorporated.  And  by  the  same  letters  patent  the 
advowsons,  donations,  free  disposals  and  rights  of  patronage  of  all 
and  singular  churches,  vicarages,  and  chapels,  of  and  in  the  said 
city  of  Londonderry,  and  of  all  and  singular  churches,  vicarages, 
and  chapels  of  and  in  the  village  or  town  of  Coleraine,  and  also  the 
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The  Ibish     advowsons,  donations,  free  disposals  and  rights  of  patronage  of  all 
V.  and  singular  the  rectories  and  churches  of  Towlaght,  Finleggan, 

^of"i5my^  Tawlaghtard,  Aulowe,  Bonacher,  Boyvanny  and  Boydafeigh,  in  the 
barony  of  Kennaught,  and  also  the  advowsons,  donations,  free  dis- 
posals and  rights  of  patronage  of  all  and  singular  the  rectories  and 
churches  of  Dunboe,  Temple  Errigal,  Temple  Desert,  Itowhill,  Camus 
[  ♦e*?  ]  and  Killowen,  in  the  barony  of  Coleraine,  *in  the  county  of  Coleraine, 
and  also  of  the  rectory  and  church  of  Faughenvale,  in  the  barony 
of  Annaght,  in  the  said  county,  were  all  expressly  given  and 
granted  to  the  Governor  and  Assistants  and  their  successors ;  To 
have,  hold,  and  enjoy  the  same,  and  all  and  singular  other  the 
premises  by  the  said  letters  patent  granted  or  mentioned  to  be 
granted,  with  the  rights,  memjbers  and  appurtenances,  to  the 
Governor  and  Assistants  and  their  successors,  to  their  sole  and 
proper  use  and  behoof  for  ever.  The  plaintiffs  also  proved  a 
presentation  by  the  King  upon  lapse  of  Alexander  Spicer,  clerk,  to 
the  rectory  of  Camus,  within  the  diocese  of  Derry,  and  that  Spicer 
was  duly  instituted  to  the  living.  The  plaintiffs  also  gave  in 
evidence  an  entry  contained  in  a  book  kept  as  of  record  in  the 
First  Fruits'  Office  in  Ireland,  from  which  it  appeared  by  the 
certificate  of  John,  then  Bishop  of  Derry,  that  one  Thomas  Yesey 
was  in  the  year  1684  admitted  to  the  said  rectory  of  Camus,  in  the 
county  of  Londonderry.  And  an  entry  in  another  book  kept  as  of 
record  in  the  First  Fruits'  Office  in  Ireland,  from  which  it  appeared 
by  the  certificate  of  Robert,  then  Bishop  of  Derry,  dated  28th  October, 
1672,  that  one  Jonathan  Edwards,  was  instituted  and  inducted  to 
the  rectory  of  Camus,  on  the  1st  May,  1672.  The  value  of  the 
living  was  proved  to  be  about  8502.  a  year. 

The  counsel  for  the  defendant,  to  support  his  case,  tendered  in 
evidence  several  documents,  all  of  which  were  objected  to  by  the 
plaintiffs,  but  were  received  in  evidence,  and  their  admission  formed 
the  twelve  heads  of  the  bill  of  exceptions.  The  first  was  a  docu- 
ment dated  the  1st  August,  1610,  the  original  of  which  had  been 
enrolled  in  England,  but  not  in  Ireland,  and  had  not  been  con- 
firmed by  the  Dean  and  Chapter  of  Derry.  This  was  produced  for 
the  purpose  of  showing  an  admission  on  the  part  of  King  James  I., 
that  the  advowson  of  the  church  of  Camus  did  anciently  belong  to 
the  Bishopric  of  Derry.  It  purported  to  be  a  surrender  by  George 
[  *648  ]  Montgomery,  *then  Bishop  of  Derry,  Baphoe  and  Clogher,  into  the 
hands  of  James  I.,  of  several  hereditaments  therein  mentioned, 
and  amongst  others  of  the  rectory  and  parsonage  of  the  Derry, 
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formerly  appropriate  to  that  See  for  the  maintenance  of  his  table;     thr  Irirh 
and  also  of  all  parsonages,  vicarages,  impropriations,  advowsons,        o^^btt 
patronages,  nominations,  presentations  of    churches,  chapels  or   ^^J'/j^glgy^ 
parishes,   as  well  within    the  diocese  of    Derry   and  county  of 
Coleraine,  as  within  all  other  counties  and  baronies  within  the 
several  dioceses  of  Derry,  Baphoe,  and  Glogher,  in  the  realm  of 
Ireland,  (except  in  the  county  of  Monaghan),  which  did  belong  or 
appertain,  or  were  parcel  or  part  of  the  said  Bishoprics  or  any  of 
them,  or  whereto,  he  the  said  George,  had  or  ought  to  have  any 
right  of  presentation. 

The  second  was  a  document  which  had  also  been  enrolled  in 
England,  but  not  in  Ireland,  dated  8rd  August,  1610,  which  was 
offered,  not  for  the  purpose  of  proving  title  in  the  defendant,  but 
for  that  of  proving  an  admission  on  the  part  of  King  James  I., 
that  the  advowson  of  the  church  of  Camus  anciently  belonged  to 
the  Bishopric  of  Derry.  This  document  purported  to  be  a  grant 
from  the  King  to  George  Montgomery,  then  Bishop  of  Derry,  and 
his  successors  for  ever,  of  a  great  variety  of  lands,  tenements,  and 
hereditaments  therein  particularly  mentioned  and  described  ;  and  a 
grant  also  of  the  advowsons,  donations,  free  disposals,  and  rights  of 
patronage,  of  all  and  singular  the  rectories,  churches,  vicarages, 
chapels,  and  other  ecclesiastical  benefices  whatsoever  to  the  premises 
therein  before  granted,  or  to  any  part  or  parcel  thereof  belonging, 
appertaining,  appendant,  or  incumbent,  and  to  the  same  Bishopric 
of  right  belonging  and  appertaining,  and  to  which  the  Bishops  of 
Derry  and  their  successors  were  accustomed  to  present  or  collate,  as 
by  the  survey  thereof,  then  lately  taken  in  Ireland,  and  under  the 
Great  Seal  of  Ireland,  then  lately  exemplified  at  Dublin,  the  26th 
January,  1609,  appeared.  The  survey  itself  was  not  *given  in  [•649] 
evidence.  Out  of  this  grant,  were  excepted  nine  advowsons  out  of 
the  number  of  fifteen  advowsons  within  the  county  of  Goleraine, 
which,  it  was  stated  in  the  grant,  were  by  the  mutual  consent  of  the 
then  late  Bishop  of  Derry  and  citizens  of  London,  to  be  transferred 
from  the  said  Bishop  of  Derry  and  his  successors  to  the  said  citizens; 
and  in  the  said  document  it  was  further  stated,  that  the  said  George 
Montgomery,  then  Bishop  of  Derry,  did  thereby  for  himself  and 
his  successors,  covenant  with  the  said  King  James,  his  heirs,  &c., 
that  he  the  Bishop  of  Derry,  with  the  consent  of  the  chapter  of  the 
said  Bishop,  should  make  and  execute  such  assurances,  acts,  things, 
and  devises  as  should  in  that  behalf  be  required  concerning  the 
conveyance  and  assurance  of  the  advowsons,  and  other  the  premises, 
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Tbb  Irish     in  the  said  presents  excepted,  to  the  said  King,  his  heirs  or  sac- 
^,  cesBors,  or  any  other  persons,  bodies  politic  and  corporate,  according 

^m?*dbrbt^  *^  *^®  appointment  and  requisition  of  the  said  King,  or  the  Deputy 
and  others  of  the  Privy  Council  of  Ireland,  as  therein  to  be  done  in 
that  behalf ;  and  it  was  recited,  that  the  King  had  been  informed 
that  there  were  in  the  county  of  Coleraine,  and  within  the  said 
diocese  of  Derry  fifteen  advowsons  of  churches,  rectories,  and  other 
ecclesiastical  benefices,  anciently  belonging  to  the  Bishopric  of 
Derry,  and  that  by  mutual  consent  and  agreement  between  George 
Montgomery,  then  Bishop  of  Derry,  and  certain  citizens  of  London, 
who  lately  undertook  the  planting  and  inhabiting  of  certain  lands 
in  the  province  of  Ulster  in  Ireland,  it  was  then  lately  concluded 
and  agreed  upon,  that  the  then  Bishop  of  Derry,  and  his  successors, 
should  have  only  six  advowsons  of  the  fifteen  advowsons ;  and  the 
document  purported  to  point  out  and  direct  the  manner  in  which 
the  said  fifteen  advowsons  were  to  be  chosen  by  and  divided  between 
the  Bishop  and  the  citizens  respectively,  so  as  to  give  six  to  the 
Bishop,  and  the  other  nine  to  the  citizens  for  ever. 
[  *650  ]  The  third  document  was  a  copy,  duly  attested  and  ^compared,  of 

a  certain  instrument  enrolled  from  the  Bolls  Office  of  the  Court  of 
Chancery  in  Ireland,  dated  11th  August,  1610.  This  instrument 
purported  to  be  an  appointment  by  King  James  I.,  of  one  Bruite 
Babington,  D.D.,  to  the  Bishopric  of  Derry,  then  vacant  by  the 
resignation  of  George  Montgomery,  and  giving  him  the  mesne 
profits  appertaining  to  the  Bishopric,  since  the  2nd  day  of  May 
then  last,  and  it  purported  to  enjoin  Sir  Arthur  Chichester,  then 
Deputy-Governor  of  Ireland,  &c.,  to  cause  Babington,  and  the  dean 
and  clergy  of  the  diocese  of  Derry,  to  execute  and  perform  such 
covenants  and  directions  as  were  comprised  in  the  letters  patent  of 
George  Montgomery  on  the  part  of  the  Bishop  of  Derry,  and  his 
successors,  to  be  performed. 

The  fourth  was  a  document  of  a  similar  kind,  being  the  appoint- 
ment of  Christopher  Hampton  to  the  Bishopric  on  the  21st 
December,  1811.  It  contained  the  same  injunction  as  the  former 
appointment. 

The  fifth  piece  of  evidence  tendered  and  received  was  an  entry 
appearing  in  a  book  produced  from  the  First  Fruits'  Office  in 
Ireland,  from  which  book  the  plaintiffs'  counsel  had  read  on  behalf 
of  the  plaintiffs  an  entry  respecting  the  admission  of  Thomas 
Vesey  to  the  rectory  of  Camus,  in  the  year  1684.  The  entry  pro- 
posed to  be  read,  and  read  on  the  part  of  the  said  defendant. 
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purported  to  be  an  entry  of  admissions,  returned  in  Easter  Term, 
1630,  and  stating  that  one  John  Freeman  was  collated  and  admitted 
on  the  7th  day  of  October,  1629,  to  the  rectory  of  Camus. 

The  sixth  piece  of  evidence  was  another  entry,  appearing  in 
another  book  produced  from  the  First  Fruits'  Office  in  Ireland,  and 
purporting  to  be  an  entry  of  admissions  returned  as  of  Easter 
Term,  1686;  and  stating  from  the  certificate  of  Ezekiel,  then 
Bishop  of  Derry,  that  one  Walter  Forest,  clerk,  was  collated  on  the 
25th  day  of  March,  1686,  to  the  rectory  of  Camus. 

The  seventh  piece  of  evidence  tendered  and  received  was  an 
entry  contained  in  a  triennial  Visitation  Book  of  the  Archdiocese 
of  Armagh  in  Ireland,  of  the  year  1664,  which  entry  purported  to 
state,  that  one  Brian  Boche,  Master  of  Arts,  rector,  was  admonished 
to  exhibit  letters  of  orders  or  to  procure  a  certificate  in  two  months, 
that  he  exhibited  his  collation  and  institution  to  the  rectory  of 
Camus  M'Cosquin,  dated  the  17th  June,  1661,  with  a  mandate  to 
induct  the  same  day. 

The  eighth,  ninth,  tenth,  and  eleventh  documents  tendered  and 
received  were  writs  produced  from  the  First  Fruits'  Office,  and  pur- 
porting to  be  issued  from  the  Court  of  Exchequer  in  Ireland,  on  the 
12th  February,  1716,  the  5tl^  May,  1787,  the  12th  February,  1797, 
and  the  11th  July,  1821,  and  directed  to  the  successive  Bishops  of 
Derry,  commanding  them  respectively  to  make  a  return  to  the 
Barons  of  the  Exchequer,  of  the  dignities,  benefices,  offices,  or 
promotions  spiritual  therein  mentioned,  which,  from  certain  dates 
in  the  said  writs  respectively  mentioned,  had  become  void,  and  what 
rectors,  vicars,  or  other  beneficed  clergymen  had  been  admitted, 
instituted,  collated,  or  inducted  thereto.  To  each  of  these  writs  was 
appended  the  return  made  thereto,  and  each  stated  the  collation  of 
a  rector  to  the  rectory  of  Camus. 

Lastly,  the  counsel  for  the  defendant  produced  and  offered  in 
evidence  a  document  found  among  the  records  of  the  diocese  of 
Derry,  purporting  to  be  a  collation  of  the  Beverend  Thomas 
Bichardson  to  the  rectory  of  Camus,  by  William,  then  Bishop  of 
Derry,  which  recited,  that  the  rectory  of  Camus,  being  then  vacant, 
did  belong  to  his  collation  and  free  disposal,  in  full  right. 


The  Ibish 

Society 

r. 

The  Bishop 

OF  Dbbbt. 


[661] 


The  Court  of  Common  Fleas  having  given  judgment  for  the 
defendant  on  every  one  of  these  twelve  grounds  of  exception,  the 
record  was  removed  into  the  Court  of  ^Exchequer  Chamber,  where 
(he  judgment  of  the  Court  of  Common  Pleas  was  affirmed. 


[  ♦662  ] 
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This  writ  of  error  was  then  brought. 
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Thb  Irish 

9,  The  Judges  were  summoned :  and  Lord  Chief  Justice  Tindal,  Jus- 

^^"iS«BY^  tices  Patteson,  Williams,  Coltman,  Maule,  Cresswell,  and  Wightman, 
and  Barons  Parke,  Bolfe,  and  Flatt,  attended  at  the  argument. 

Sir  T.  Wilde  and  Mr.  Boyd  {Mr,  James  Wilde  was  with  them) 
for  the  plaintiffs  in  error : 

*     *    As  to  the  grant,  that  instrument  is  void,  for  it  is  founded 
on  a  void  surrender. 


[  65S  ]  (Thb  Lord  Chancellor  (i) :  There  is  no  recital  that  it  was  in 

consideration  of  the  surrender.) 

There  is  not. 

(Thb  Lord  Changbllor  :  It  was  a  re-grant.) 

It  was  not  intended  to  be  so.  It  does  no  more  than  confirm  the 
title  of  the  Bishop  and  of  some  other  clergymen.     *     *     * 

[  654  ]  There  is  another  objection  to  the  admissibility  of  this  grant.     It 

is  founded  on  information  which  was  not  true.     *    ♦     * 

[  656  ]  Then  again  this  grant  is  inadmissible  to  prove  a  title  in  the 

Bishop,  for  it  is  wholly  uncertain.  It  does  not  state  which  of  the 
fifteen  livings  are  to  belong  to  the  Bishop  and  which  to  the  citizens 
of  London.  And  finally,  this  rectory  cannot  come  within  the  grant, 
for  the  words  of  the  grant  are  "  rectories,  &c.,  belonging,  appertain- 
ing, appendant,  or  incumbent."  This  is  a  living  in  gross,  and  the 
words  of  the  grant  do  not  apply  to  it.  Nor  is  it  shown  by  the 
supposed  grant  that  at  the  time  of  making  it  the  Grown  had  any 
existing  interest  to  be  affected  by  it ;  that  alone  would  render  it 
invalid.  Now  the  grant  was  tendered  in  evidence  for  the  specific 
purpose  of  showing  an  admission  by  the  Grown  in  favour  of  the 
Bishop ;  viewed  in  any  way  whatever  it  does  not  show  any  thing  of 
the  kind,  and  therefore  it  is  not  admissible. 

[  «667  ]  (Thb  Lord  ^Chancellor  :  Counsel  may  insist  on  the  admissibility 

or  non-admissibility  of  documents  for  a  particular  purpose,  but  that 
will  not  necessarily  govern  the  opinion  of  the  Judge,  who  is  not 
bound  to  say  that  it  is  or  not  admissible  for  the  particular  purpose 
for  which  it  is  offered,  but  who  may  yet  think  it  admissible.) 

'  But  here  the  Court  expressly  admitted  this  evidence  on  the  specific 

(1)  Loxd  Lyndhxtrst. 
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t)and  on  which  it  was  tendered, — if  it  is  not  admissible  on  that 
t)aiid,  the  judgment  must  be  reversed.     *     «     « 

The  SoUcitor-Oeneral  and  Mr,  Serjt  Channell  {Mr.  Vaughan 
WUUams  was  with  them)  for  the  defendant  in  error  : 

The  only  real  question  here  is,  whether  these  documents  were 
Imisaible  in  evidence.  The  purpose  for  which  they  were  offered 
uinot  now  be  the  subject  of  discussion. 

(Lord  BBouaHAM  :  The  purpose  for  which  a  document  is  tendered 
I  evidence  cannot  enter  into  the  question  of  its  admissibility.) 

;  cannot.  And  in  this  *case  there  is  no  exception  taken  to  the 
umner  in  which  the  evidence  was  left  to  the  jury.     ♦     ♦     * 

Sir  T.  Wilde  replied. 

The  LoBD  GHANCBiiLOR  put  the  following  question  to  the  Judges : 
Adverting  to  the  record  and  proceedings  in  this  case,  ought  the 
xeeptions  therein  stated,  or  any,  and  which  of  them,  to  have  been 

Uowed?" 

Lord  Chief  Justice  Tindal,  on  behalf  of  the  Judges,  asked  for 
ime  to  consider  the  question,  which  was  granted. 

Lord  Chief  Justice  Tindal  died  on  the  day  before  the  Judges 
rere  caUed  in  to  deliver  their  opinions. 

il£.  Baron   Fabke,   therefore,  as  senior  Judge,   delivered  their 
opinion,  which  was  as  follows  : 

The  question  proposed  by  your  Lordships  is,  whether,  adverting 
to  the  record  and  proceedings  in  this  case,  the  exceptions  therein 
stated,  or  any  and  which  of  them,  ought  to  have  been  allowed.  In 
answer  to  that  question,  I  have  to  state  that  the  unanimous 
opinion  of  the  Judges  who  heard  the  argument  at  your  Lordship's 
Bar  is,  that  none  of  the  exceptions  was  valid  in  law. 

These  exceptions,  twelve  in  number,  were  all  made  to  the 
admissibility  of  evidence  on  the  trial  of  a  quare  impedit  for  the 
rectory  of  Camus,  in  the  county  of  Londonderry.  The  declaration 
contained  several  counts,  stating  the  title  of  the  plaintiffs  in 
different  ways.  There  were  several  pleas,  and  it  is  immaterial  to 
notice  them  or  the  counts  in  detail.  The  important  issue  was, 
whether  the  plaintiffs  were  seised  of  the  advowson  of  the  rectory  of 
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ThxIribh  GamuB  as  an  advovson  in  gross:  and  the  evidence  which  is 
Y,  questioned,  was  offered  by  the  defendant  as  applicable  to  that  issue. 

op"inpRBY^  The  plaintiffs  gave  many  documents  in  evidence  in  support  of  their 
title ;  the  most  important  were  an  inquisition,  and  articles  of  agree- 
ment, and  a  grant  from  King  James  I.  The  inquisition  was  taken 
[  •664  ]  in  *obedience  to  a  Royal  commission  directed  to  the  Bishop  of 
Derry,  amongst  others,  on  the  80th  August,  1609,  at  Lymavaddy, 
and  it  was  thereby  found,  that  the  patronage  of  all  advowsons  of 
churches  in  the  county  of  Coleraine  (afterwards  Londonderry),  of 
right  belonged  to  the  King  in  right  of  his  Grown.  The  articles  of 
agreement  were  dated  16th  January,  1809,  and  were  between  the 
Lords  of  the  Privy  Council  of  King  James  I.  and  the  citizens  of 
London,  for  a  plantation  in  the  province  of  Ulster,  whereby  the 
citizens  agreed  to  advance  money  and  to  undertake  tiie  plantation, 
and  on  behalf  of  the  Crown  it  was  agreed  that  they  should  have 
the  patronage  of  all  the  churches  in  Derry,  and  the  town  of 
Coleraine,  and  in  all  the  lands  to  be  undertaken  by  them. 

The  letters  patent  were  dated  the  29th  March,  1618.  They 
granted  to  the  plaintiffs  several  different  estates,  and,  inter  alia,  the 
patronage  of  all  the  churches  in  the  city  of  Derry  and  village  of 
Coleraine,  and  the  advowsons  of  several  places  named,  including 
that  of  Camus. 

The  defendants,  in  support  of  their  case,  offered  in  evidence: 
first,  a  surrender  (unconfirmed  by  the  dean  and  chapter)  by  Bishop 
Montgomery  to  King  James  I.,  of  the  rectory  of  Derry,  all  par- 
sonages in  the  county  of  Coleraine,  and  the  ferry  at  Derry,  to  be 
disposed  of  at  the  King's  good  will  and  pleasure.  This  surrender 
was  dated  the  1st  August,  1610. 

This  document  was  objected  to,  but  received ;  and  its  reception 
forms  the  subject  of  the  first  exception. 

If  this  evidence  had  stood  alone,  and  had  not  been  followed  up 
by  that  of  a  grant  on  the  8rd  of  August,  1610,  from  King  James 
the  First  to  Bishop  Montgomery,  it  would  have  been,  to  say  the 
least,  doubtful  whether  it  was  properly  admitted ;  but  in  connexion 
with  that  grant  we  think  it  was  admissible,  for  a  reason  which 
applies  to  both. 

The  second  exception  was  to  this  grant.      It  was  a  grant  under 

[  "ces  ]      the  Great  Seal  of  England  to  Bishop  Montgomery  ♦of  various 

lands,  including  lands  in  Camus,  of  all  the  advowsons  belonging 

and  appertaining  to  them,  and  to  the  same  Bishopric  belonging  and 

appertaining,  as  to  which  the  Bishops  were  heretofore  accustomed 
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to  collate,  as  appeared  by  the  survey  then  lately  exemplified,  which 
exemplification  is  dated  at  Dublin  the  26th  January,  1609,  except 
certain  advowsons  particularly  named,  not  including  that  of  Camus, 
and  excepting  nine  out  of  fifteen  in  the  county  of  Goleraine,  which,  by 
mutual  consent  of  the  citizens  of  London  and  of  the  Bishop,  were  to  be 
transferred  from  the  Bishop  to  the  citizens,  and  a  provision  is  made 
how  the  nine  should  be  selected.  The  patent  contains  a  covenant 
by  the  Bishop  of  Derry,  that,  with  the  consent  of  the  chapter, 
he  should  make  further  assurances  to  the  Crown  of  the  excepted 
premises,  and  amongst  others  of  the  ferry  and  water  of  Derry. 

To  the  admission  of  this  document  the  second  exception  was 
made.  The  document  was  offered,  as  showing  an  admission  on  the 
part  of  King  James  the  First,  that  the  living  of  Camus  did 
anciently  belong  to  the  Bishop  of  Derry :  it  was  objected  to,  that 
it  was  not  admissible  for  the  purpose  aforesaid ;  and  the  Court 
decided,  as  stated  on  the  record,  that  the  document  so  offered  for 
the  purpose  aforesaid,  was  legally  admissible. 

According  to  the  strict  construction  of  the  decision  of  the  Court, 
so  stated,  it  was  not  ruled  that  the  document  was  admissible  for 
that  purpose,  but  only  that  it  was  admissible ;  and  if  admissible  on 
any  ground,  the  exception  must  be  overruled.  A  court  of  error  can 
only  look  at  the  record,  and  decide  upon  the  propriety  of  the  ruling 
of  the  Judge  or  Court  below,  as  therein  stated. 

We  are  all  of  opinion  that  the  two  documents,  the  surrender  of 
August  1st,  1610,  and  the  patent  of  August  8rd,  1610,  were 
admissible.  The  proximity  of  the  dates,  the  circumstance  that  the 
surrender  is  of  the  advowsons  to  be  at  the  disposal  of  the  Crown, 
that  the  Crown  grants  all  ^advowsons  belonging  to  the  lands,  and 
to  the  Bishopric  belonging  and  appertaining,  the  reference  in  the 
grant  to  the  ferry  mentioned  in  the  surrender,  are  all  circumstances 
tending  to  show  the  connexion  between  the  two  instruments ;  and  if 
the  jury  should  find  them  to  be  connected,  the  grant  founded  on 
the  surrender,  and  made  in  pursuance  of  it,  is  an  act  of  the  Crown 
at  variance  and  inconsistent  with  the  finding  in  the  inquisition  of 
Lymavaddy  (which  is  the  main  foundation  of  the  plaintiffs'  case), 
that  all  the  advowsons  in  the  county  of  Coleraine  then  of  right 
belonged  to  the  Crown ;  and  consequently  is  matter  for  the  con- 
sideration of  the  jury  to  disprove  that  finding;  for  the  finding  is 
evidence  merely,  but  not  conclusive,  of  the  fact  so  found.  The 
implied  acceptance  of  the  surrender  by  the  Crown  of  advowsons  in 
the  county  of  Coleraine  as  belonging  to  the  See  of  Derry,  and  the 
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Thk  Irish     making  a  bargain  with  the  Bishop  touching  advowsons,  in  conse- 
r.  quence  of  it,  by  a  proper  instrument  binding  on  the  Grown,  (for  the 

^ovDmy^  patent  is  put  on  the  footing  of  a  patent  under  the  Great  Seal  of 
Ireland,  by  the  Irish  statute  85  Geo.  III.  c.  89,)  is  an  act  of  the 
Grown,  leading  to  the  inference  that  it  had  no  prior  title  of  its  own 
to  all  the  livings  in  Goleraine,  and  like  every  other  act  or  conduct  of 
the  Grown,  raising  an  inference  material  to  the  issue,  is  receivable 
in  evidence  against  the  Grown,  and  all  who  claim  under  it  by  a 
subsequent  conveyance,  and  who  therefore  have  only  such  title  as 
the  King  had  when  he  made  that  conveyance. 

We  are  not  called  upon  to  decide  whether  the  recital  in  the  grant, 
that  the  Grown  had  been  informed  that  there  were  fifteen  advowsons 
in  Goleraine,  anciently  belonging  to  the  Bishop,  was  evidence 
against  the  Grown,  as  an  admission  of  the  truth  of  the  fact; 
because  we  cannot  collect  from  the  record  that  the  Court  so  decided. 
All  we  are  bound  to  determine  is,  whether  the  documents  were 
[•667]  admissible.  We  think  they  were;  indeed  the  act  done  by  *the 
Grown,  being  in  the  nature  of  an  admission  that  some  of  the  livings 
in  the  county  of  Londonderry  had  belonged  to  the  See,  and  Camus 
being  a  living  in  that  county,  may  be  said  to  have  been  receivable 
in  evidence  for  the  purpose  of  proving  an  admission  of  King 
James,  that  Camus  anciently  belonged  to  the  Grown  :  the  purpose 
for  which  it  was  offered* 

But  it  is  said  that  at  the  time  of  this  transaction,  the  Grown  had 
already  bargained  for  a  valuable  consideration,  by  the  articles  of 
January,  1609,  to  give  these  advowsons  to  the  City  of  London; 
and  that  any  admission  of  the  Grown  of  a  subsequent  date,  by 
conduct  or  otherwise,  would  not  be  admissible,  as  the  Crown  was, 
after  the  articles,  only  in  the  nature  of  a  trustee.  Supposing  that 
the  objection  was  well  founded  (upon  which  it  is  unnecessary  to 
give  any  opinion),  and  that  the  declarations  of  a  trustee  who  has 
only  the  legal  estate,  the  whole  beneficial  interest  being  in  another, 
are  not  admissible  against  a  person  claiming  that  estate  under  him, 
it  would  not  apply  to  this  case.  The  King  was  not,  and  could  not 
be  a  trustee,  nor  had  he  covenanted  to  convey  anything,  nor  the 
Lords  of  Council  agreed  to  convey  the  living  of  Camus  in  particular, 
or  all  the  advowsons  in  the  county  of  Goleraine,  but  only  that  of 
Derry,  and  those  in  the  town  of  Goleraine,  and  those  in  the  lands 
to  be  undertaken  by  the  City;  and  whether  the  lands  in  which 
Camus  was  were  undertaken  before  the  grant  of  8rd  of  August, 
1610,  does  not  appear.    We  are  therefore  clearly  of  opinion,  that 
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the  articles  of  agreement  do  not  prevent  the  subsequent  act  of  the    The  Irish 
Crown  from  being  receivable  in  evidence.  v. 

The  third  and  fourth  exceptions  were  to  the  admissibility  of  two  ^o^p^okbby.^ 
letters  under  the  Privy  Seal,  discharging  two  of  the  succeeding 
Bishops  of  Derry  from  first-fruits,  and  directing  the  Bishop  and 
dean  and  clergy  to  perform  the  covenants  and  directions  in  the 
former  letters  patent  mentioned  on  the  part  of  the  Bishop  of  Derry. 
These  are  *both  admissible,  on  the  same  ground  as  the  letters  patent,  [  *^^^  ] 
and  as  recognising  the  bargain  with  the  Bishop  therein  contained. 

The  fifth  exception  related  to  an  entry  in  one  of  the  books  of 
the  First  Fruits'  Office,  of  the  collation  and  admission  of  John 
Freeman  to  the  rectory  of  Camus.  Writs  were  issued  from  the 
Court  of  Exchequer  to  the  Bishops,  to  ascertain  the  value  of  the 
first-fruits  and  twentieths,  and  returns  were  made  by  the  Bishops. 
Search  for  the  writs  and  returns  was  made,  and  the  book  was 
offered  as  secondary  evidence  of  returns. 

We  think  the  entry  was  properly  received  (i).  The  writs  related 
to  a  public  matter,  the  revenue  of  the  Crown,  and  the  Bishops,  in 
making  the  return,  discharged  a  public  duty,  and  faith  is  given 
that  they  would  perform  their  duty  correctly  :  the  return  is  there- 
fore admissible,  on  the  same  principle  on  which  other  public 
documents  are  received.  It  was  contended  that  the  Bishop  could 
not  be  permitted  to  make  evidence  for  himself,  and  therefore  that 
the  entry,  though  admissible  between  other  parties,  was  not  to  be 
received  for  the  Bishop ;  and  the  case  was  compared  to  an  entry 
in  the  book  of  a  union,  of  a  surgeon's  attendance:  Merrick  v. 
WakUy  (2),  and  the  receipt  of  a  certificate  in  a  parish  book :  Rex 
V.  Debenham  (3),  which  have  been  rightly  held  to  be  inadmissible  for 
the  surgeon  in  one  case,  or  the  parish  keeping  the  book  in  the  other. 

But  neither  of  these  was  an  entry  of  a  public  nature,  in  the 
the  proper  sense  of  that  word;  the  former  was  a  memorandum, 
intended  to  operate  as  a  sort  of  check  to  the  surgeon,  the  latter  a 
memorandum  for  the  parish  officer,  concerning  merely  the  particular 
parish  and  its  rights,  with  relation  to  another. 

In  public  documents,  made  for  the  information  of  the  Crown,  or 
all  the  King's  subjects  who  may  require  the  ^information  they       [  *^^^  ] 
contain,  the  entry  by  a  public  officer  is  presumed  to  be  true  when 
it  is  made,  and  is  for  that  reason  receivable  in  all  cases,  whether 

(I)  Cited  with   approval   by  Lord         (2)  47  R  E.  640  (8  Ad.  &  El.  170). 
Blackbubn  in  Sturla  y.    Freccia,   6  (3)  20  E.  E.  401  (2  B.  &  Aid.  187). 

App.  Cas.  623,  at  p.  642,— J.  Q.  P. 
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The  Ikibh     the  officer  or  his  Buccessor  may  be  concerned  in  sach  cases  or  not. 
r,  A  marriage  or  burial  register  would  certainly  be  admissible  to  prove 

^"d^'rby^  a  marriage  or  death,  in  suits  to  which  the  clergyman  who  made  it 
might  happen  afterwards  to  be  a  party,  though  he  had  a  pecuniary 
interest  in  the  particular  marriage  or  death  at  the  time.  The 
observation,  that  it  might  have  been  fabricated  to  advance  the 
interests  of  the  officer,  affects  the  value  of  the  evidence,  not  its 
admissibility ;  and  may  be  offered  with  more  or  less  effect,  accord- 
ing to  the  degree  of  interest  in  the  officer,  and  the  proximity  of  time 
between  the  entry  and  the  suit,  and  other  circumstances. 

The  same  observation  which  I  have  made  on  the  fifth,  applies  to 
the  sixth  and  seventh  exceptions. 

The  eight  exception  was  to  the  admissibility  of  part  or  the  whole 
of  the  return  of  a  writ  from  the  Exchequer,  returned  into  the  office 
of  the  First  Fruits. 

The  return  stated  the  vacancy  of  Camus  by  the  death  of  Walter 
Forrest,  and  the  collation  of  one  Breviter  on  September  4th,  1716  ; 
the  cession  by  Breviter,  and  collation  of  Daniel ;  and  the  institu- 
tion of  Faning  and  another  to  other  rectories  in  the  county  of 
Derry,  and  the  collation  of  others. 

It  was  objected  that  no  part  of  this  return  was  admissible.  The 
part  relating  to  Camus  was,  however,  clearly  so  ;  for  it  showed  two 
collations  to  that  rectory.  It  was  then  objected  that  the  remainder 
was  not  receivable ;  but  it  was  answered  that  the  whole  was  one 
official  act,  and  the  jury  might  look  at  the  whole  in  order  to  explain 
and  authenticate  the  part  relating  to  Camus.  And  we  think  this 
was  rightly  done.  The  value  of  the  return  as  an  accurate  docu- 
ment must  depend  upon  looking  at  the  whole  of  it;  and  the 
context  shows  that  the  term  '' collation ''  was  used  in  its  proper 
sense. 
[  670  ]  The  ninth  exception  stands  on  precisely  the  same  footing. 

The  tenth  was  somewhat  different. 

A  First  Fruits'  writ  of  the  88  Geo.  III.  was  offered,  directed  to 
the  Bishop  of  Derry,  by  which  the  King  requires  to  be  certified 
what  deans,  &c.,  rectors  and  vicars,  have  been  admitted,  instituted, 
collated,  or  inducted  to  dignities,  benefices,  &c.,and  by  what  names; 
together  with  the  day  and  year  of  the  institution  or  collation  of 
each,  and  the  county  where  the  dignities,  &c.,  are  situate ;  and  the 
command  of  the  writ  was,  that  the  Bishop  having  searched  his 
registry  and  archives  touching  the  premises,  whatever  he  should 
then  find    he  should  return  into  the  Court    of    Exchequer  on 
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ttrchment,    reduced    into    proper    form,   without    any  omission    ThbIbish 
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The  return  hy  the  Bishop  was,  that  having  searched  the  registry  ^""ifJI^Y.^ 
)f  Derry,  and  the  archives  thereof,  he  found  **  all  whose  names  are 
in  the  schedule  written  to  have  been  collated  and  instituted ;  *'  and 
the  schedule  stated  seven  collations  to  different  livings  (one  to 
Camus,  and  that  was  said  to  have  been  made  on  the  2nd  of  June, 
1797,  in  the  room  of  a  former  incumbent,  who  held  the  same  for  ten 
fears  and  twenty-seven  days  from  the  5th  of  May,  1787,  and  vacated 
the  same  by  resignation  on  or  about  the  2nd  June  aforesaid) ;  and 
similar  statements  were  made  as  to  the  others ;  and  the  objection 
to  this  return  was  the  same  as  to  the  others,  with  this  addition,  that 
the  former  state  of  the  living  was  not  inquired  into  by  the  writ,  and 
therefore  that  part  of  the  return  was  not  an  authentic  official  act 
parsoant  to  the  writ,  and  so  was  inadmissible ;  that  it  was  a  very 
material  part,  as  it  showed  the  collation  to  have  been  made  imme- 
diately after  the  vacancy,  and  consequently  that  it  was  not  made 
bj  lapse,  but  pleno  jure;  and  it  was  argued  that  as  the  Court 
admitted  the  whole  of  the  return,  and  held  that  the  whole  ought  to 
be  taken  into  consideration  by  the  jury,  the  ruling  was  erroneous. 

Supposing  that  the  Judges  had  held  those  parts  of  the  ^return,  [  *67i  ] 
as  to  the  former  state  of  the  living  to  be  admissible  as  proof  of 
the  truth  of  those  facts  (which  it  does  not  appear  that  they  did),  it 
is  enough  to  state  that  we  think  that  the  answers  of  the  Bishop  in 
this  respect  were  within  the  scope  of  the  inquiry  of  the  writ ;  for  it 
asks  for  what  is  contained  in  the  registry  and  archives,  and  it  is  to 
be  inferred  from  the  return,  that  all  the  matters  therein  stated  were 
in  the  r^istry  and  archives.  This  exception  was  therefore  properly 
ovemiled. 

The  eleventh  exception  stands  on  precisely  the  same  footing  as 
the  tenth. 

The  twelfth  was  an  exception  to  the  receipt  of  the  original 
eoUation,  produced  from  the  registry  of  Derry,  of  Thomas 
Richardson  to  the  living  of  Camus,  dated  28rd  June,  1841,  and 
made  pleno  jure. 

No  valid  objection  can  certainly  be  made  to  this  part  of  the 
evidence.  The  original  document  was  produced,  and  was  the  best 
evidence  of  it,  and  proved  an  act  of  possession  of  the  advowson 
OD  the  part  of  the  Bishop,  and  was  consequently  evidence  on  the 
question  of  the  plaintifif's  title. 
I  have  therefore  humbly  to  state  to  your  Lordships,  that  the 
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Judges  are  all  of  opinion  that  none  of  the  exceptions  ought  to  have 
been  allowed. 

LoBD  Lyndhubst: 

My  Lords,  in  moving  the  judgment  in  this  case,  I  cannot  help 
recalling  to  your  recollection,  that  you  were  assisted  in  the  argument 
by  the  then  Chief  Justice  of  the  Common  Pleas,  Sir  Nicholas  Tindal. 
We  have  this  morning  received  information  of  the  death  of  that 
most  excellent  and  eminent  individual.  A  more  upright,  learned, 
and  able  Judge  never  adorned  the  seat  of  justice.  A  more  able  and 
excellent  individual  in  all  the  relations  of  life  never  existed.  I 
should  have  done  injustice  to  my  own  feelings,  if  I  had  not  upon 
this  occasion  *paid  this  passing  and  very  inadequate  tribute  to  the 
memory  of  this  excellent  and  most  eminent  Judge ;  and  I  am  sure 
your  Lordships  will  excuse  me  in  doing  this  when  you  recollect  that 
I  was  for  several  years  the  colleague  of  the  learned  Judge,  and  have 
during  a  course  of  long  public  life  been  intimately  connected  with 
him,  both  in  public  and  in  private. 

I  pass  from  this  sad  subject  to  the  question  which  is  now  before 
this  House.  I  attended  the  whole  of  this  argument,  and  had  an 
opportunity  of  communicating  with  the  learned  Judges,  during  the 
progress  of  it,  upbn  the  various  points  that  occurred.  I  prepared 
the  question  for  the  consideration  of  the  Judges,  which  was  adopted 
by  the  House.  The  opinion  which  has  now  been  given  by  their 
Lordships  exhausts  the  whole  of  this  subject ;  and  I  beg  leave  to 
state,  that  I  entirely  concur,  after  much  consideration,  in  the  view 
that  they  have  taken ;  and  I  shall,  therefore,  with  your  Lordships* 
consent,  propose  that  the  judgment  of  the  Court  of  Exchequer  in 
Ireland,  affirming  the  judgment  of  the  Court  of  Common  Pleas 
there,  be  affirmed,  and  with  costs. 

LoBD  Bbougham  : 

I  entirely  agree  with  my  noble  and  learned  friend  in  the  view  he 
takes  of  this  case,  and  my  mind  goes  along  entirely  (as  it  did  during 
the  able  argument  of  the  counsel  at  the  Bar)  with  the  conclusion 
to  which  the  learned  Judges  have  come,  in  the  very  judicious  and 
satisfactory  opinion  which  we  have  now  heard,  and  which  con- 
clusion I  had  indeed  arrived  at  during  the  course  of  the  argument 
at  the  Bar. 

The  main  error  which  ran  through  the  argument  of  the  very 
learned  and  ingenious  counsel,  who  zealously  defended  the  claims 
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)f  ^.he  plaintiffs  in  error  against  the  judgment  of  the  Exchequer 
Chamber  and  the  Court  of  Common  Pleas,  afSrmed  in  the  Exchequer 
Chamber— the  main  error  really  was  that  they  seemed  to  con- 
found the  purpose  *for  which  evidence  was  tendered  and  admitted, 
vith  the  admissibility  of  that  evidence.  The  evidence  tendered  to 
prove  any  point  may  be  perfectly  inadequate  to  prove  that  point. 
It  may  be  such  that  if  the  learned  Judge  put  it  to  the  jury,  as 
efficient  proof,  his  direction  to  them  upon  that  point  might  well 
be  a  gabject  of  exception.  Yet  the  same  evidence  might  be  perfectly 
well  admitted  and  received  for  such  purposes  to  which  it  was  strictly 
and  correctly  applicable. 

Now  that  applies  to  many  of  the  arguments  that  were  urged  upon 

Beveral  of  those  exceptions  ;  it  applies  to  the  eighth  as  well  as  to 

others  of  the  exceptions,  in  this  way,  that,  for  instance,  the  eighth 

exception  goes  to  the  admissibility  of  a  document.     Now  it  was 

admissible  past  all  doubt  as  to  the  liviag  in  question, — Camus. 

Then  suppose  that  admissibility  had  not  opened  the  door  to  receiving 

that  document  generally  in  the  case,  but  that  it  was  to  be  confined 

to  showing  other  matters  for  which  it  had  not  been  produced,  or  in 

respect  to  which  it  might  not  be  received  in  evidence ;  still  if  the 

docament  is  to  be  received  in  evidence  as  to  Camus,  it  is  past  all 

doabt,— as  the  learned  Judges  have  by  theit  opinion  given  us  to 

understand  to  be  their  view,  and  justly, — it  is  past  all  doubt  that 

the  whole  matter  might  well  go  before  the  jurors  in  order  to  make 

up  their  minds  upon  its  effect  after  the  evidence  should  be  so  received. 

Here,  again,  is  to  a  certain  degree,  the  same  error  of  confounding  the 

use  to  be  made  of  the  evidence,  or  its  applicability  to  the  purposes 

for  which  it  is  produced,  with  the  admissibility  of  the  evidence  itself. 

Sappose  that  in  a  cause  at  Nisi  Prius,  the  defendant  produces  a 

letter  under  my  hand ;  that  letter  is  received  in  evidence,  though  it 

may  be  very  true  it  does  not  prove  the  fact  for  which  purpose  the 

defendant  put  it  in.    If  the  Judge  refuses  to  receive  it,  his  direction 

is  liable  to  be  excepted  against  for  that  refusal.     If  he  receives  and 

states  erroneously  to  the  jury  that  it  proves  the  point  which  it  *does 

not,  his  direction  is  liable  to  be  excepted  against  upon  another 

ground.    But  still  it  may  be  properly  receivable  in  evidence,  though 

it  does  not  prove  the  matter,  to  prove  which  it  was  offered  in 

evidence. 

With  respect  to  the  argument  raised  upon  another  part  of  the 
case,  upon  the  trust,  certainly  it  had  escaped  me  that  at  the  Bar 
they  ever  made  a  point  upon  that,  though  most  certainly  they  must 
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The  Ibish     bave  done  so,  otherwise  the  learned  Jadges  would  not  have  directed 

^^""      their  attention  to  it.    It  is  to  be  considered,  that  the  Crown  caanot 

The  Bishop   be  a  trustee.     It  is  laid  down  as  one  of  the  first  principles  oi  the 
OP  Debet. 

prerogative  law  of  this  country,  that  the  Grown  cannot  be  a  trastee 

for  any  parties.     8o  much  so  is  that  the  law,  that  it  is  laid  down  in 

Comyns'  Digest  (to  show  how  strongly  that  is  the  principle  of  law), 

under  the  head  Boy,  D.,  it  is  laid  down,  that  ''  if  a  party  is  attainted 

of  treason,  the  Crown,  by  the  attainder,  takes  that  whered  the 

attainted  person  was  trustee,"  but  how?  *'  takes  it  not  as  a  tristee, 

but  takes  it  discharged  of  the  trust."     That  is  undoubtedly  the  law. 

I,  therefore,  upon  the  whole,  entirely  agree  with  the  view  cf  the 
case  which  has  been  given  by  the  learned  Judges  in  their  very  able 
and  satisfactory  opinion ;  and  I  entirely  concur,  therefore,  in  the 
view  taken  by  my  noble  and  learned  friend,  namely,  that  tLe  judg- 
ment for  the  plaintiffs  in  error  ought  to  be  affirmed ;  that  judgment 
ought  to  be  pronounced  here  for  the  defendant  in  error,  which,  of 
course,  affirms  the  decision  substantially  in  favour  of  the  defendant 
in  error  by  the  Exchequer  Chamber,  and  with  costs. 

I  wish  I  could  close  the  subject  without  adverting  to  the  most 
painful  and  sad  circumstance,  to  which  your  Lordships'  attention 
has  been  so  properly  and  so  feelingly  directed,  by  my  noble  and 
learned  friend.  A  more  enlightened  Judge  than  the  great  magis- 
trate whom  we  have  just  lost,  and  a  more  just  Judge,  or,  in  private 
[  *676  ]  life,  a  more  *amiable,  honourable,  and  virtuous  individual,  I  never 
knew.  I  never  had  the  good  fortune  to  be  connected,  as  my  noble 
and  learned  friend  was,  with  him  in  official  life,  but  I  had  the  great 
honour  and  advantage,  which  might  have  been  turned  to  more 
account  by  me,  but  which  I  still  deem  a  high  privilege,  and  which 
now  leaves  only  a  painful  recollection, — I  had  the  honour  and 
singular  advantage  of  having  been  one  of  his  pupils  before  I  was 
called  to  the  Bar,  when  he  was  an  eminent  special  pleader.  I 
cannot  trust  myself  to  say  anything  more. 

Sir  Fitjsroy  Keliy,  on  behalf  of  the  defendant,  [asked  for  a 
certificate  for  costs  under  8  &  9  Vict.  c.  51  (i)]. 

Judgment  affirmed  with  costs. 
(1)  Bepealed  by  S.  L.  E.  Act  (No.  2),  1898.— J.  G.  P. 
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THOMAS  ROGERS  v.  THOMAS  SPENCE(l).  me. 

(12  dark  &  FinneUy,  700-721.)  '^'^t^  ^^* 

A  declaration  in  trespass  stated  a  breaking  and  entering,  damaging  the  ^^ 

doors,  hinges,  and  locks ;  spoiling  the  grass  and  fruit  trees ;  and  exposing  j^  q        * 

the  plaintifiPs  goods  to  sale  on  his  premises;  by  means  of  which,  &c.,  the  r  700  l 
plaintiff  was  not  only  disturbed  in  the  possession  of  his  house,  but  pre- 
Tented  from  carrying  on  his  business,  and  deprived  of  the  enjoyment  of  his 
goods.  The  defendant  pleaded  that,  before  the  action  brought,  the  plaintiff 
became  a  bankrupt.  Held,  on  general  demurrer  (affirming  the  judgment 
of  the  CouBT  below),  that  as  there  were  some  causes  of  action  included 
in  the  declaration  which  would  not  pass  to  the  assignees,  the  plea  which 
embraced  the  whole,  and  was  not  addressed  to  any  particular  portion  of 
the  declaration,  was  insufficient,  and  bad. 

This  was  an  action  of  trespass,  originally  brought  by  Spence  in 
the  Court  of  Exchequer  against  two  defendants,  Rogers  and  Hennis. 
The  question  raised  in  the  present  writ  of  error,  depended  entirely 
on  the  form  of  the  pleadings,  as  between  Spence  and  Rogers. 

The  declaration  in  the  Court  below,  which  was  dated  24th  October, 
1842,  alleged  that  Bogers,  on  the  16th  August,  1842,  broke  and 
entered  the  dwelling-house  and  garden  of  Spence,  and  made  a  great 
noise  and  disturbance  therein,  and  stayed  and  continued  therein 
making  such  noise  and  disturbance  for  a  long  space  of  time,  to  wit, 
&c.,  *and  forced  and  broke  open,  broke  to  pieces,  and  damaged  [  *70i  ] 
divers,  to  wit,  ten  doors  of  Spence,  of  and  belonging  to  the  said 
dwelling-house  with  the  appurtenances,  and  broke  to  pieces,  damaged, 
and  spoiled  divers,  to  wit,  fifty  locks,  &c.,  of  great  value,  &c.,  and 
trod  down  and  spoiled  the  grass  and  herbage  of  Spence,  of  great 
value,  &c.,  and  tore  up  and  spoiled  the  fruit  trees  and  shrubs  of 
Spence,  of  great  value,  &c.,  and  seized  the  goods  of  Spence,  to  wit, 
of  great  value,  &c.,  and  wrongfully  exposed  the  same  for  sale,  in  and 
upon  the  dwelling-house  of  Spence,  without  the  permission,  licence, 
or  authority  of  Spence,  whereby,  and  by  means  of  which  several 
premises,  Spence  was  not  only  disturbed,  &c.,  in  the  possession  of 
his  house,  but  prevented  from  carrying  on  his  lawful  affairs  and 
business,  and  deprived  of  the  use  and  enjoyment  of  his  goods  and 
chattels. 

Bogers,  by  a  plea  dated  8th  December,  1842,  pleaded  that  Spence 
ought  not  further  to  maintain  his  action,  because,  heretofore,  and 
after  the  11th  November,  1842,  Spence  was  a  trader,  and  was 
indebted  to  Bogers,  and  absented  himself  from  his  dwelling-house, 

(1)  See  Morgan  v.  Siehle  (1872)  L.  B.  L.  R.  4  a  B.  244,  38  L.  J.  a  B.  137  ; 
7  a  B.  61 1,  47  L.  J.  a  B.  260 ;  Baxen-  Boee  v.  Buckett  [1901]  2KB.  449, 455, 
daleT.  Great  Eastern  Bailway  Co.  (1869)      70  L.  J.  K.  B.  736.— J.  G.  P. 
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ROOEB8  and  that  a  ftat  in  bankruptcy  issued  against  him  apon  the  petition 
Spknob.  ot  Bogers,  and  that  on  the  Srd  December  he  was  declared  a  bankrupt, 
and  that  one  William  Pennell  was  appointed  official  assignee  of  his 
estate,  and  accepted  and  took  upon  himself  the  burden  thereof ;  by 
virtue  of  which  said  appointment  and  acceptance  as  aforesaid,  and 
by  force  of  the  statutes  in  such  case  made  and  provided  (i),  the 
causes  of  action  in  the  declaration  mentioned,  became  and  were, 
[  *702  ]  and  each  and  every  of  them,  became  and  was  absolutely  ^vested  in 
and  transferred  to  Pennell,  as  such  official  assignee,  under  the  said 
Jiatf  &c.     Verification. 

Spence  put  in  a  general  demurrer  to  this  plea,  and  the  paper  book 
stated  the  ground  of  the  demurrer  to  be,  that  the  declaration  upon 
the  face  of  it  disclosed  a  variety  of  causes  of  action,  which  did  not, 
according  to  law,  pass  to  or  vest  in  his  assignees.  Bogers  joined  in 
demurrer. 

Judgment  was  given  by  the  Court  of  Exchequer  against  the  plea  (2), 
and  the  case  was  then  carried  to  the  Exchequer  Chamber,  where 
that  judgment  was  affirmed  (s). 

Mr.  George  Atkinson  for  the  plaintiff  in  error : 

The  Courts  below  decided  this  case  on  the  authority  of  Clark  v. 
Calvert  (4).  The  true  grounds  of  that  decision  were — 1st,  That  the 
assignees  had  not  interposed  to  divest  the  bankrupt  of  his  leasehold 
interest  (for  want  of  which  averment  the  plea  was  substantially 
defective :  Copeland  v.  Stephens  (5),  WiUiams  v.  Bosanquet  (6) ) ;  and, 
2ndly,  That  no  one  can  maintain  trespass  qtuire  clatbsum  fregit,  but 
he  who  is  in  actual  possession  of  the  locus  in  quo  when  the  injury  is 
done.  This  latter  ground  alone  affects  the  present  case.  The  case 
[  •^os  ]  of  Clark  v.  Calvert  is,  at  best,  *one  of  doubtful  authority.  *  ♦  ♦ 
[  704  ]  What  is  the  cause  of  action  here  ?    It  is  simply  the  breakmg  and 

entering — the  rest  is  mere  matter  of  aggravation.  The  whole 
fallacy  of  the  arguments  in  the  Courts  below  consists  in  the  suppo- 
sition that  other  matters  are  involved  in  this  issue.  If  there  was 
an  attempt  to  apply  the  plea  more  extensively,  it  would  fail,  or  the 
plea  itself  would  be  bad  upon  demurrer.     The  plaintiff  had,  perhaps, 

(1)  6  Geo.  IV.  0.  16,  ss.  63  and  64         (3)  67  E.  E.  736  (13  M.  &  W.  671). 
(repealed  by  12  &  13  Vict.  c.  106,  8. 1),  (4)  21   R  E.  528  (3  Moore,  96 ;  8 
and  1  &  2  WiU.  IV.  c.  66,  ea.  26  and  26      Taunt.  742). 

(repealed  by  32  &  33  Vict  c.  83,  8.  20),  (6)  1  B.  &  Aid.  693. 

and  see  now  the  Bankruptcy  Act,  1883  (6)  21  E.  E.  686  (1  Brod.  &  B.  238 ; 

(46  &  47  Vict,  a  62),  8.  44.— J.  Qt.  P.  3  Moore,  600). 

(2)  63  E.  E.  676  (11  M.  &  W.  191). 


VOL.LXIX.]    1846.     H.  L.     12  CL.  &  FIN.  704—707.  171 

the  power  to  make  what  is  here  alleged  as  aggravation  of  the  principal       Roqbrs 

trespass,  a  distinct  cause  of  action  in  a  separate  coant,  and  to  that      spenob. 

the  defendant  might  have  pleaded  differently.     As  it  now  stands, 

the  defendant  could  have  adopted  no  other  form  of  pleading  than 

that  which  he  has  now  used.  Chamberlain  v.  Oreenfield  (i),  Bennett  v. 

Allcott{2),  Taylor  v.    Cole{s),  Bracegirdle  v.   Orfoi'd{4,)y  Cubitt  v. 

Porter  (6),  Kavanagh  v.  *Gvdge  (6),  distinctly  establish  the  proposi-       [  '^os  ] 

tion  that  the  breaking  and  entering  is  the  gist  of  the  action,  and  all 

the  rest  of  the  declaration  mere  matter  of  aggravation,  which  could 

not  be  pleaded  to,  or  involved  in  the  issue.    *     *    * 

A  chose  in  action  of  this  sort  does  pass  to  the  assignees.  There 
is  no  case  directly  in  point,  but  there  are  numerous  authorities 
aflSmiing  the  prmciple :  [Smith  v.  Coffin  {1)^  Mitchell  v.  Hughes^ 
Hancock  v.  Caffyn,  Wright  v.  Fairfield^  Drake  v.  Beckham,  An 
Action  of  trespass  quai-e  clavsum  fregit  is  a  chose  in  action — it 
is  personal  estate — it  is  an  injury  to  the  land,  which  passes  to  the 
assignees  for  the  benefit  of  creditors.] 

(LoBD  Campbell  :  It  is  an  injury  to  the  possession,  and  not  to 
the  land.) 

No :  it  is  an  injury  to  the  land,  of  which  possession  is  evidence  of 
title :  for  an  injury  to  possession  (if  there  could  be  such  a  thing), 
the  form  of  remedy  would  be  case,  and  not  trespass.  The  pleas*  of 
right  of  way,  leave  and  license.  Statute  of  Limitations,  and  the 
like,  show  that  it  is  an  injury  to  something  real  and  substantial, 
and  not  to  a  thing  incorporeal.     *     *     * 

If  the  bankrupt  here  had  died,  his  executors  would  have  been       [  706  ] 
entitled  to  sue  for  the  injury  which  his  real  estate  had  suffered. 

(LoBD  Campbell  :  Assuming  that  the  breaking  is  the  gist  of  the 
action,  how  does  it  appear  that  the  property  was  injured?  The 
bankrupt  can  maintain  the  action,  because  his  possession  was 
disturbed.) 

The  right  of  ^action  vests,  because  the  land  has  been  injured  by       [  *707  ] 
the  trespass.     *     ♦     * 

In  the  Court  below  Mr.  Baron  Aldbbson  asked  whether  there 
were  any  damages  here  which  the  bankrupt  could  recover,  and  the 

(1)  3  Wils.  292.  (6)  32  E.  E.  374  (8  B.  &  C.  257). 

(2)  2  T.  B.  lee.  See  31  E.  E.  667, ».  (6)  7  Scott,  N.  E.  1025. 

(3)  I  E,  R  706  (3  T.  E.  292).  (7)  3  E.  E.  435  (2  H.  BL  451). 

(4)  2  M.  &  S.  77. 
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Rogers  assignees  conid  not.  That  question  supposed  something  of  an 
spenge.      entirely  personal  nature  in  the  declaration,  which  would  not  give 

the  right  to  the  assignees  to  ask  for  damages  at  all.    But  the  test 

thus  proposed  is  fallacious,  since,  according  to  the  form  of  the 
[  *708  ]       declaration,   the   ^breaking  and  entering  constituted  the  essence 

of  the  action,   and  the  other    matters    were  merely  matters  of 

aggravation. 

(Lord  Campbell:  Gould  the  assignees  recover  for  the  mere 
personal  suffering  of  the  bankrupt,  and  his  wounded  feelings  ?) 

They  could,  and  for  this  simple  reason ;  the  cause  of  action,  as  it 
appears  on  the  face  of  the  declaration,  is  the  simple  breaking  and 
entering — all  the  matters  of  aggravation  arise  out  of  and  constitute 
the  character  of  that  trespass,  a  trespass  to  the  real  estate ;  and  if 
there  was  a  personal  wounding  of  the  occupier,  or  even  of  a  stranger 
in  the  premises  at  the  time,  the  assignees  could  prove  it,  to  show 
the  character  of  the  trespass. 

(The  Lord  Chancellor  :  When  the  right  of  action  passes  to  and 
may  be  maintained  by  the  assignees,  the  right  of  the  bankrupt  is 
gone.  The  cases,  however,  speak  of  the  bankrupt  bringing  an 
action  for  the  assignees,  and  holding  the  damages  as  in  trust  for 
them.) 

From  the  4  Edw.  I.  to  the  present  time,  assignees  have  declared 
in  trover  for  the  possession  of  the  bankrupt,  a  fact  which  shows 
that  actual  possession  was  never  necessary  to  give  them  the  right 
of  action.  The  cause  of  action  here  passed  by  operation  of  law, 
and  it  is  sufficiently  alleged  in  the  plea  that  it  did  pass.  It  was 
not,  therefore,  necessary  to  allege  that  this  particular  estate  passed, 
since  it  was  alleged  that  the  right  of  action  passed.  If  the  right  is 
distinct  from  the  title  to  the  real  estate,  then  it  passed  under  the 
6Srd  section  of  the  Bankrupt  Act,  and  the  judgment  ought  to  be 
reversed. 

Mr.  Pea^cock  for  the  defendant  in  error  : 

The  action  in  its  present  form  can  only  be  maintained  by  virtue 
of  actual  or  constructive  possession.  In  this  case  there  was  neither 
actual  nor  constructive  possession  in  the  assignee  at  the  time  of 
the  trespass  committed.  Yet  one  or  other  is  absolutely  necessary, 
in  order  to  enable  assignees  to  maintain  an  action  of  this  kind. 
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This  is  not  an  action  to  ^recover  damages  for  an  injury  done  to  the      Boobbs 
property  by  which  its   value  has  been  lessened,  but   to  recover      spbnob. 
damages  for  a  disturbance  of  the  bankrupt's  possession  and  enjoy-       [  *709  ] 
ment  of  the  premises.     This  single  consideration  disposes  of  the 
whole  objection.     The  judgment  of  the   Court  below   must  be 
affirmed.     *     *     * 

It  must  be  admitted  that  every  chose  in  action  does  not  pass  to  [  no  ] 
the  assignees  ;  one  instance  of  which  is  an  action  against  a  surgeon 
for  negligence  in  the  discharge  of  the  duties  of  his  profession.  Yet 
the  bankrupt's  estate  might  be  seriously  affected  by  his  continued 
ill-health,  or  by  his  being  disabled.  Nor  will  a  right  of  action  on 
every  sort  of  contract  pass  to  assignees,  Beckham  v.  Drake  (i). 

(Lord  Campbell  :  It  must  be  a  contract  in  respect  of  property.) 

Raymond  v.  Fitch  (2)  is  to  the  same  effect.  *  *  Brewer  v.  [  7U  ] 
Dew  (3)  is  directly  in  point  here.  *  ♦  And  in  Chamberlain  v.  [  712  ] 
Williamson  (4)  it  was  held  that  the  executor  of  a  woman  could  not 
sue  for  damages  for  breach  of  a  promise  to  marry,  the  declaration 
not  stating  any  ground  of  injury  to  the  personal  estate.  Nor  can 
the  personal  representative  sue  a  medical  practitioner  for  not  using 
proper  skill  and  attention  to  a  patient,  for  this  is  a  cause  of  injury 
to  the  person  only. 

(Lord  Campbell  :  The  great  practical  difficulty  is  this.  Suppose 
that  by  one  and  the  same  act  some  substantial  injury  is  done  to  the 
estate,  and  this  is  seriously  aggravated  by  a  hurt  inflicted  on  the 
person  of  a  man  who  afterwards  becomes  bankrupt,  how  would  you 
remedy  that?) 

There  might  be  an  action  for  the  injury  to  the  estate,  and  the  other 
matter  might  be  given  in  evidence  in  aggravation  of  damages,  or 
there  might  be  one  action  for  the  damage  to  the  person,  and 
another  for  the  damage  to  the  estate.  Suppose  a  carriage  was 
taken  in  execution  when  a  man  was  going  in  it  to  a  dinner  party ; 
that  would  be  a  great  annoyance  to  him;  but  the  right  of  action 
for  that  annoyance  would  not  pass  tb  his  assignees;  and  if  the 
assignees  brought  an  action  for  the  taking  of  the  carriage,  they 
could  not  get  damages  for  the  personal  annoyance  to  the  person 
who  was  riding  in  it  when  it  was  seized. 

(1)  8  M.  &  W.  846.  (3)  63  E.  R  690  (11  M.  &  W.  625). 

(2)  41  B.  B.  797  (2  Or.  M.  &  R  688).  (4)  15  B.  B.  295  (2  M.  &  S.  408). 
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RooKBs  (Lord  Gottenham  (Lord  Chancellor) :  Suppose  a  ship  belonging 

Spbncv.      ^^  ^^^  bankrupt  to  be  run  down,  while  he  is  on  board,  and  he  is 

thrown  into  the  water,  and  he  afterwards  becomes  bankrupt,  who 

must  bring  the  action  ?) 

The  right  to  do  so  would  vest  in  him. 

(LoBD  Campbell  :  But  suppose  the  ship  went  to  the  bottom,  but 
he  escaped  ?) 

Still  the  bankrupt  might  maintain  the  action  in  respect  of  the 
personal  trespass. 

[  *7i3  ]  (The  Lobd  Ghangbllob  :  That  might  ^involve  a  strange  conse- 

quence ;  it  might  put  the  whole  of  his  property  into  his  possession 
again.) 

In  such  circumstances  the  assignees  would  not  be  excluded  from 
likewise  bringing  an  action  for  the  injury  to  the  property ;  but  if 
they  did  not,  he  might.  There  are  cases  in  which  actions  for 
trespass  to  goods  have  been  brought,  where  the  jury  did  not  give 
damages  for  the  goods  themselves,  and  actions  have  afterwards 
been  brought  to  recover  the  value  of  them. 

But,  at  all  events,  in  order  to  set  up  the  right  of  the  assignees, 
it  must  be  shown  that  the  property  itself  was  deteriorated.  That 
is  not  shown  here ;  and  the  plea  only  answers  the  injury  alleged  to 
have  been  sustained  by  the  bankrupt  and  his  family. 

(The  Lobd  Ghanoellob  :  The  only  grodnd  in  such  a  case,  where 
the  assignees  would  have  a  right  to  interfere,  would  be  either  that 
the  property  did  not  come  to  them  at  all,  or  came  in  a  deteriorated 
state.) 

Nothing  of  that  kind  is  alleged  here. 

[He  argued  that  the  plea  was  bad  because  it  alleged  a  mere 
conclusion  of  law,  not  traversable  according  to  the  rules  of  pleading.] 
[  714]  Suppose  that,  in  Bennett  v.  Allcott{i),  the  defendant  had  pleaded 
that  the  plaintiff  had  become  bankrupt,  could  he,  by  so  pleading, 
have  prevented  the  plaintiff  from  maintaining  the  action  ? 

(The  Lobd  Ghanoellob:  In  that  case  there  were  two  distinct 
causes  of  action,  here  there  is  but  one.) 

(1)  2  T.  E.  166. 
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Bat  the  plaintiff  here  does  not  seek  to  recover  the  value  of  the      Rookbs 
goods.     Now,  Lacan  v.  Barnard  (i)   shows   that   trover  may  be      spbnck. 
maintained  for  goods  after  a  verdict  in  trespass  for  taking  them. 
*     *    There  more  than  one  cause  of  action  arose  from  one  and  the 
same  act. 

(LoBD  Gampbbll  :  But  it  would  be  di£Scult  to  say  here  that  no 
injury  was  alleged  to  the  personal  estate,  for  it  is  stated  that  there 
was  a  breaking  of  the  hinges  and  doors,  and  a  rooting  up  of  the 
trees  and  shrubs.) 

Still  the  plea  does  not  state  that  it  was  the  estate  so  injured  which 
came  to  the  assignees. 

(LoBD  Campbell  :  But  the  property  belonging  to  the  bankrupt 
is  alleged  to  have  been  thereby  deteriorated,  and  that  brings  it 
within  the  case  which  was  put  some  time  ago  of  the  ship  run  down 
at  sea.  Suppose  a  *mine,  with  a  right  to  take  minerals,  and  long  [  *7i5  ] 
before  the  bankruptcy  a  stranger  entered  and  carried  away  the 
minerals  from  the  pit's  mouth,  could  not  the  assignees  bring  an 
action  for  that,  though  the  land  itself  never  came  to  and  vested  in 
them  ?  If  the  bankrupt  had  received  the  value  of  these  minerals, 
he  would  have  been  richer,  and  the  carrying  them  away  was  an 
injury  to  his  personal  estate.  This  shows  that  you  cannot  look 
merely  to  the  circumstance  of  the  land  coming  or  not  coming  to 
the  assignees.)  ^ 

But  the  plea  does  not  show  that  the  injury  to  the  estate  was  the 
cause  of  action,  or  that  it  was  the  estate  so  injured  which  passed 
to  the  assignees.  The  action  was  brought  in  respect  of  a  wrong 
done  to  the  possession.  The  bankrupt  might  have  maintained 
such  an  action,  if  he  had  only  been  let  into  possession  for  a 
month.  The  declaration  does  not  show  that  the  bankrupt  was 
forced  to  expend  any  part  of  his  estate  to  repair  any  injury  to 
the  premises.  There  is  nothing  in  it  which  proves  the  action  to 
have  been  brought  for  an  injury  to  the  personal  estate;  and  if  there 
had  been,  then  the  defendant  ought  to  have  shown  by  the  plea  that 
it  was  that  matter  which  passed  to  the  assignees,  and  in  respect  of 
which  the  plea  set  up  the  right  of  the  assignees  as  against  the 
bankrupt.     *     *     * 

(1)  Cro.  Car.  35. 
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RoGKBs  Mr,  Atkinson^  in  reply : 

r. 

spxkce.  It  is  not  correct  to  assume  that  there  is  no  distinction  between 

[  ^^^  1       actual  and  constructive  possession.     The  distinction  between  them 

is  considerable  :  constructive  possession  would  enable  the  assignees 

to  maintain  this  action.     The  cause  of  action  here  is  the  injury  to 

the  land,  of  which  the  possession  is  the  mere  evidence  of  title. 

(Lord  Campbell:   The  reversioner  has  the  title,  but  not  the 
possession.    He  could  not  maintain  trespass.) 

Lord  Coke  (i)  speaks  of  all  actions  personal  dying  with  the  person. 
That  meant  at  that  time  all  actions  wherein  damages  only  could  be 
recovered  for  the  plaintiff.  That  was  the  law  under  the  4  Edw.  III. 
Soon  after  that  statute  was  passed,  a  question  arose  whether  an 
action  for  slanderous  words  fell  within  its  provisions.  It  was 
decided  that  it  did  not,  and  the  distinction  was  clearly  drawn 
between  injuries  affecting  the  person  and  personal  property,  and 
those  affecting  the  land.  In  RvsseWs  case  (2)  it  was  decided  that 
trespass  would  lie  at  the  suit  of  the  executors  for  an  injury  done 
to  the  personal  estate. 

(Lord  Campbell:  Would  the  declaration  be  good  if  it  merely 
said,  that  the  defendant  on  a  certain  day  broke  and  entered  this 
close  ?) 

It  would.  *  *  Any  injury  to  the  personal  estate  creates  a  right 
of  action,  which  must  pass  to  the  assignees. 

(The  Lobd  Chancbllob:  Suppose  this  had  been  an  injury  to 
property  which  never  could  come  to  the  assignees,  as  for  instance, 
property  occupied  by  the  bankrupt  for  a  month,  and  the  trespass 
committed  during  that  occupation.) 

Then  the  plaintiff  should  have  new  assigned.    *     *    * 

jidy  20.      The  Lobd  Chancbllob  (s)  : 

[  717  ]  It  appears  to  me,  that  the  judgment  of  the  Court  below  is  right, 

and  right  upon  a  ground  which  makes  it  unnecessary  to  go  into  a 
great  deal  of  the  matter  which  has  been  discussed,  raising  some 
questions  of  very  considerable  dif&culty,  to  which  it  is  scarcely 
possible  to  give  a  satisfactory  answer.    For  here  the  declaration 

(1)  Ck>.  litt.  288.  (3)  Lord  Cottenham. 

(2)  6  Co.  Bep.  27. 


VOL.  LXix.]   1846.    H.  L.     12  CL.  dc  FIN.  717—718.  17 

states  the  fact  of  the  breaking  and  entering  on  the  20th  of  August,      Roobbs 
1842,  and  the  injury  to  property,  breaking  locks  and  taking  goods,      spencx. 
which  were  afterwards  sold,  and  then  states  the  special  incon- 
venience and  injury  to  the  plaintiff,  which  he  sustained  by  means 
of  this  breaking  and  entering,  and  so  dealing  with  his  property. 

The  defendant  pleads  the  bankruptcy,  and  all  the  circumstances 
connected  with  the  bankruptcy,  and  th^  appointment  of  the  official 
assignee,  and  then  he  states  this :  ''  Which  said  appointment  and 
the  trusts  thereof  the  said  William  Pennell "  (that  is,  the  official 
assignee)  ''then  accepted,  and  took  upon  himself  the  burthen  of 
the  execution  thereof.  By  virtue  of  which  said  appointment  and 
acceptance  as  aforesaid,  and  by  force  of  the  statutes  in  such  case 
made  and  provided,  the  causes  of  action  in  the  declaration  men- 
tioned, and  each  and  every  of  them,  became  and  were,  and  each 
and  every  of  them  became  and  was  absolutely  vested  in  and  trans- 
ferred to  the  said  William  Pennell,  as  such  official  assignee." 

It  seems,  in  the  opinion  of  one  of  the  learned  Judges  of  the 
Court  below,  to  have  been  considered  that  that  was  an  averment 
of  a  fact,  and  that,  therefore,  unless  the  cause  of  action  was  one 
which  could  not  pass  to  the  ^assignees  in  point  of  law,  that  it  must  [  *7i8  ] 
be  considered  to  have  passed,  and  did  in  fact  pass.  I  confess  that 
I  cannot  so  understand  it.  It  seems  to  me,  that  that  is  merely  a 
conclusion  of  law,  which  the  pleader  submits  to  the  consideration 
of  the  Court,  and  that  it  is  not  at  all  an  averment  of  fact.  On  the 
contrary,  it  is  the  averment  of  a  construction  of  the  statute,  and 
refers  to  the  statute  in  support  of  that  which  it  avers. 

As  I  do  not  consider  that  averment  to  amount  to  any  averment 
of  fact,  but  merely  to  be  a  conclusion  of  law,  I  look  to  the  decleura- 
tion  to  see  whether  that  alleges  a  cause  of  action  which  from  its 
nature  must  absolutely  and  necessarily  pass  to  the  assignees,  and 
I  there  find  a  mere  statement  of  the  breaking  and  entering  of  the 
house,  and  the  conduct  which  is  alleged  in  that  declaration. 

Now  it  certainly  does  not  follow  that  that  cause  of  action 
must  necessarily  pass  to  the  assignees.  It  may  be,  that  there 
are  circumstances  connected  with  that  transaction  which  would 
give  a  right  of  action  that  would  pass  to  the  assignees;  and 
there  may  be  causes  of  action  that  would  certainly  pass  to  them. 
If  therefore  the  plea  merely  raises,  as  it  seems  to  me  it  does,  a 
defence  which  may  or  may  not  apply  to  the  cause  of  action,  it 
does  not  cover  the  complaint,  and  does  not  therefore  necessarily 
meet  the  case,  and  consequently  is  no  answer  to  the  action.    It  is 

R.R. — ^VOL-  LXIX.  12 
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RooEBs  impossible,  after  the  argament  which  we  have  heard  at  the  Bar, 
spknce.  to  say  that  there  may  not  be  a  cause  of  action  arising  previous  to 
the  bankruptcy,  which  may  be  a  good  cause  of  complaint  by  the 
bankrupt  himself,  notwithstanding  his  bankruptcy,  but  of  which 
the  assignees  could  not  take  advantage.  If  that  be  the  case  (and 
it  is  possible  that  it  might  be  the  case),  it  is  quite  clear  that  the 
plea  does  not  cover  any  such  cause  of  action,  and  therefore  that 
the  plea  is  no  answer  to  the  action,  and  is,  consequently,  bad. 

Lord  Campbell  : 

[  *719  ]  My  Lords,  I  am  likewise  of  opinion  *that  this  judgment  ought 

to  be  affirmed.  The  plea  is  pleaded  to  the  whole  declaration ;  and 
it  is  incumbent  on  the  defendant  below  to  show  that  all  the  causes 
of  action  that  are  set  out  in  the  declaration  passed  to  the  assignees, 
and  that  none  of  them  can  be  maintained  by  the  bankrupt ;  for  if 
any  of  them  can  be  maintained  by  the  bankrupt  notwithstanding 
his  bankruptcy,  the  plea  is  bad. 

Now,  if  your  Lordships  look  to  the  declaration,  and  see  the 
causes  of  action  that  are  there  specified,  certainly  there  are  several 
of  these  that  the  assignees  could  not  maintain.  They  could  not 
be  entitled  to  recover  damages  for  the  injury  done  personally  to 
the  bankrupt,  as  that  injury  is  alleged  in  this  declaration,  from  the 
taking  possession  of  the  house,  and  the  remaining  in  it,  and  the 
disturbing  the  plaintiff  in  the  possession  of  his  dwelling-house.  It 
is  quite  clear,  that  such  a  cause  of  action  would  not  pass  to  the 
assignees  under  the  statute  6  Geo.  lY.  c.  16. 

But  then  it  is  said  very  powerfully  by  Mr,  Atkinson  that  this 
action  must  be  supposed  to  be  brought  merely  for  the  breaking  and 
entering,  and  that  all  the  rest  is  mere  aggravation,  and  that  there 
ought  to  have  been  a  new  assignment.  But  there  can  be  no  new 
assignment  for  a  cause  of  action  which  is  not  involved  in  that 
declaration.  A  new  assignment  is  not  for  a  new  cause  of  action. 
A  new  assignment  only  informs  the  defendant  of  that  which  he 
has  specified  in  his  plea.  It  informs  him  that  he  is  mistaken  in 
supposing  that  that  is  the  cause  of  action  upon  which  the  plaintiff 
relies,  that  there  is  another  cause  of  action  that  he  has  specified  in 
his  declaration,  and  that  that  is  what  he  means  to  rely  upon.  But 
still  it  is  a  cause  of  action  that  was  specified  in  the  declaration. 
Otherwise,  the  new  assignment  would  clearly  be  bad. 
Any  cause  of  action  which  might  be  made  the  subject  of  a 
[  *720  ]      new  assignment  is,  therefore,  a  cause  of  action  that  is  ^already 
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in  the  declaration,  and  for  which  the  action  mast  be  suppoBed  to  Rogvss 
be  brought.  If  that  be  so,  this  plea  is  clearly  insufficient.  It  is  spbnge. 
admitted  that  it  would  not  be  sufficient  if  there  was  a  new  assign- 
ment, stating  that  the  plaintiff  relies  upon  the  defendant  having 
remained  in  the  dwelling-house,  and  disturbed  his  family,  and  done 
a  personal  injury  to  himself;  for  such  a  cause  of  action  is  confessed 
to  be  too  purely  personal  to  pass  to  the  assignees.  It  is  avowed 
that  the  bankruptcy  could  not  be  pleaded  to  such  a  new  assign- 
ment. And  that  seems  to  me  to  show  that  here  there  is  a  cause  of 
action,  which  is  specified  in  the  declaration,  and  which  would  not 
pass  to  the  assignee,  and  that  therefore  the  plea  is  bad. 

Then,  if  you  are  to  take  it  merely  that  the  action  is  brought 
for  the  breaking  and  entering,  I  very  much  doubt  whether  this 
simple  act  of  breaking  and  entering  would  be  sufficient  to  enable 
the  assignee  to  maintain  an  action,  because  there  may  well  be 
a  breaking  and  entering  without  any  injury  whatsoever  to  the 
personal  estate  of  the  bankrupt,  and  without  his  creditors  being 
in  the  slightest  degree  prejudiced  by  that  act.  I  therefore  think 
that  in  any  mode  in  which  this  case  is  to  be  considered  the  plea 
is  bad. 

It  is  quite  unnecessary  to  enter  into  the  other  points  that  have 
been  discussed.  There  is  no  doubt  that  a  cause  of  action  which  is 
exclusively  confined  to  injury  to  property  will  pass  to  the  assignees. 
In  that  case  there  is  no  difficulty.  The  difficulty  is  where  there  is 
(as  in  the  case  which  has  been  put  during  the  argument)  a  mixed 
case  of  injury  to  the  person  and  injury  to  the  property.  There 
has  been  no  case  as  yet,  which  has  decided  what,  under  such 
circumstances,  is  to  happen.  It  may  possibly  be  that  the  law  will 
givjB  an  action  to  the  bankrupt  for  the  personal  injury  which  has 
been  sustained  by  him,  and  will  give  an  action  to  the  assignees  for 
the  injury  which  has  been  done  to  the  property ;  as,  for  example, 
in  the  case  *which  has  been  put  during  the  arguments,  of  the  [  *72i  ] 
owner  of  a  ship  being  on  board,  and  the  ship  being  run  down  on 
the  high  seas,  and  the  ship  going  to  the  bottom,  and  the  owner 
escaping  and  afterwards  becoming  bankrupt :  it  is  possible  that  he 
may  maintain  an  action  for  the  personal  injury  done  to  him,  and 
that  the  assignees  may  maintain  an  action  for  the  injury  done  to 
the  property.  But  it  is  not  necessary  at  all  in  this  case  to  enter 
into  the  consideration  of  such  questions.  All  that  we  have  to  see 
is,  whether  this  plea  shows  that  all  the  causes  of  action  which  are 
specified  in  the  declaration  pass  from  the  bankrupt  to  the  assignees. 
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BooEBs       I  think  that  it  does  not.    I  think  that  it  has  not  that  effect,  and 
Spxnob.      therefore  that  the  plea  is  bad,  and  the  jadgment  ought  to  be 
affirmed. 

Judgment  affirmed y  with  costs. 


1846. 
July  14,  28. 

Lord 

COTTKNHAlf, 
L.C. 
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The  north  BRITISH  RAILWAY  COMPANY  v. 

JOHN  TOD. 

(12  Clark  ft  Finnelly,  722—739 ;  S.  C.  10  Jur.  976.) 

Notices  given  and  plans  and  sectioDS  of  an  intended  railway  deposited,  in 
pursuance  of  the  Standing  Orders  of  the  Houses  of  Parliament,  previous  to 
an  application  for  an  Act,  are  not  to  be  regarded  in  construing  that  Act 
afterwards,  unless  they  are  so  referred  to  as  to  be  incorporated  therewith. 

A  vertical  deviation  of  the  level  of  a  railway,  not  exceeding  five  feet, 
calculated  with  reference  to  the  datum  line  shown  on  the  plans  and  sections 
deposited  in  pursuance  of  the  Standing  Orders  of  the  Houses  of  Parliament, 
is  within  the  powers  of  deviation  conferred  by  the  Bailway  Clauses  Con- 
solidation Act  for  Scotland  (8  &  9  Vict  c.  33,  s.  11)  (1),  although  the 
deviation  may  exceed  five  feet,  calculated  with  reference  to  the  surface  line 
shown  on  the  said  plans  and  sections. 

This  was  an  appeal  from  an  order  of  the  Court  of  Session  in 
Scotland,  and  the  question  raised  in  it  was  whether  the  appellants, 
if  allowed  to  construct  their  railway  in  the  manner  proposed  by 
them,  would  be  exceeding  their  statutory  powers  in  regard  to  the 
property  of  the  respondent.  The  appellants,  before  obtaining  their 
Act,  proposed  to  carry  their  railway  across  the  approach  to  the 
respondent's  residence  by  means  of  a  cutting  of  fifteen  feet  four 
inches  below  the  surface,  and  to  throw  a  bridge  across  the  cutting, 
the  extreme  height  of  which  should  be  two  feet  above  the  present 
level  of  the  approach.  After  they  obtained  their  Act,  they  pro- 
posed to  carry  the  railway  across  the  approach  by  a  cutting  of  two 
feet  eleven  inches,  and  to  throw  a  bridge  across  the  cutting,  the 
height  of  which  would  be  about  seventeen  feet  above  the  present 
level  of  the  approach.  As  soon  as  the  respondent  got  notice  of  the 
intentions  of  the  appellants,  he  presented  *a  note  of  suspension  and 
interdict  to  the  Court  of  Session,  on  the  ground  that  the  appellants 
were  exceeding  their  statutory  powers;  and  the  Coubt  granted 
interim  interdict.  The  appeal  was  brought  against  the  interlocutor 
granting  that  interdict. 

The  facts  were  these :  On  the  10th  of  December,  1844,  the  agent 
of  the  appellants  served  notice  on  the  respondent,  that  application 

(1)  Compare  the  Bailway  Clauses  Consolidation  Act,  1845  (8  ft  9  Vict  o.  20) 
(E.  &  L),  s.  11.— J.  Q.  P. 
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was  intended  to  be  made  to  Parliament  in  the  then  ensuing  Session,    Thb  North 
for  an  Act  to  make  and  maintain  a  railway,  to  be  called  the  Edin-     railway 
burgh  and  Hawick  Railway ;   that  the  property  mentioned  in  the     coMPAirr 
annexed  schedule,  or  some  part  thereof,  in  which  the  respondent        '^^^' 
was  interested,  would  be  required  for  the  purposes  of  the  under- 
taking, according  to  the  line  thereof  as  then  laid  out,  under  the 
usual  powers  of  deviation  to  the  extent  of  one  hundred  yards  on 
either  side  of  the  said  line ;  and  that  a  plan  and  section  of  the  said 
undertaking,  with   a  book  of  reference  thereto,  had   been  duly 
deposited  at  the  proper  offices. 

The  schedule  annexed  to  the  notice  was  entitled,  ''  Schedule 
referred  to  in  the  foregoing  notice,  and  which  is  intended  to  show 
the  property  therein  alluded  to,  and  the  manner  in  which  the  line 
of  the  deposited  section  will  affect  the  same."  The  column  of  the 
schedule  which  described  the  manner  in  which  the  respondent's 
property  was  to  be  affected  by  the  railway,  was  headed  thus: 
"Description  of  the  section  of  the  line  deposited,  and  of  the 
greatest  height  of  embankment,  and  depth  of  cutting;"  and  in 
the  column  were  inserted  the  words,  '' Cutting,  fifteen  feet  four 
inches;   Bridge." 

The  notice  and  the  schedule  were  in  accordance  with  the  forms 
prescribed  by  the  Standing  Order  of  this  House  of  the  16th  of 
August,  1888,  No.  220,  sec.  4. 

By  the  Parliamentary  plan  deposited  in  the  sheriff-clerk's  office, 
it  was  shown,  according  to  the  horizontal  scale  given  on  the  plan, 
that  the  railway  would  intersect  *the  respondent's  approach  at  a  [  *724  ] 
point  about  520  feet  distant  from  his  lodge;  and  in  the  Parlia- 
mentary section  deposited  in  the  same  office,  the  railway  was 
represented,  according  to  the  vertical  scale  given  thereon,  as  inter- 
secting the  respondent's  approach  at  a  depth  of  fifteen  feet  four 
inches  below  the  surface.  The  depth  of  the  line  below  the  surface 
was  also  marked  in  figures  on  the  section;  and  it  was  farther 
stated,  that  the  respondent's  approach  was  to  be  raised  two  feet, 
and  that  the  railway  was  to  pass  under.  The  Parliamentary 
section  farther  referred  to  a  corresponding  cross-section,  on  which 
cross-section  the  level  of  the  rail  was  represented,  according  to  the 
vertical  scale,  as  being  fifteen  feet  four  inches  below  the  surface  of 
the  approach ;  and  the  height  of  the  bridge  which  was  proposed  to 
be  constructed  over  this  cutting  of  fifteen  feet  four  inches,  was 
represented  as  being  two  feet  above  the  present  level  of  the 
approach. 
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The  plan  and  sections  were  in  accordance  with  the  Standing 
Orders  of  August,  1888,  No.  228,  sections  8  and  5,  and  No.  227, 
sections  4  and  6. 

The  respondent,  relying  on  those  representations  (contained  in 
the  notice,  schedule,  and  Parliamentary  plan  and  sections),  as  to 
the  manner  in  which  the  proposed  railway  would  affect  his  property, 
abstained  from  opposing  the  appellants'  bill  m  Parliament. 

That  bill,  by  the  first  section  of  which  it  was  declared  that  the 
Railway  Glauses  and  Land  Glauses  Gonsolidation  Acts  (Scotland), 
should  be  incorporated  therewith,  received  the  Boyal  assent  in 
July,  1845.  In  the  month  of  December  of  the  same  year,  a 
notice,  with  plan  and  section,  was  served  upon  the  respondent, 
from  which  it  appeared  that  the  appellants  intended  to  carry  their 
railway  across  his  approach  in  a  totally  different  manner  from  that 
described  in  their  Parliamentary  plan  and  sections,  and  in  the 
schedule  annexed  to  the  original  notice.  ^Instead  of  a  cutting  of 
fifteen  feet  four  inches,  they  proposed  to  make  a  cutting  of  only 
two  feet  ten  inches;  and  instead  of  constructing  a  bridge,  the 
height  of  which  should  be  two  feet  only  above  the  level  of  the 
respondent's  approach,  it  was  proposed  to  construct  a  bridge,  the 
height  of  which  should  be  about  seventeen  feet  above  it.  It  was 
also  proposed  to  deviate  laterally  from  the  line  of  railway  delineated 
on  the  Parliamentary  plan,  to  the  extent  of  sixty- two  feet  farther 
from  the  lodge,  and  nearer  to  the  house.  The  respondent  then 
applied  to  the  Gourt  of  Session  for  an  interdict,  which  was  granted, 
after  a  full  hearing  both  in  the  Outer  and  the  Inner  House. 

The  question  submitted  to  the  House  was.  Whether  or  not  the 
vertical  deviation  proposed  by  the  appellants  was  within  the  limits 
of  deviation  allowed  by  the  Act  8  &  9  Vict.  c.  88.  The  respondent 
did  not  dispute  their  power  to  deviate  laterally  to  the  extent  of 
100  yards,  according  to  the  fifteenth  section  of  that  Act.  The 
point  in  dispute  related  solely  to  the  extent  of  vertical  deviation 
claimed  by  the  appellants.  They  insisted  that,  by  the  eleventh 
section  of  that  Act,  they  had  the  power  to  deviate  vertically  to  the 
extent  claimed. 

By  the  11th  section  it  is  enacted,  that  "  In  making  the  railway, 
it  shall  not  be  lawful  for  the  Company  to  deviate  from  the  levels  of 
the  railway,  as  referred  to  the  common  datum  line  described  in  the 
section  approved  of  by  Parliament,  and  as  marked  on  the  same,  to 
any  extent  exceeding  in  any  place  five  feet ;  or,  in  passing  through 
a  town,  village,  street,  or  land  continuously  built  upon,  two  feet ; 
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without  the  previous  consent,  in  writing,  of  the  owners  and  occu- 
piers of  the  land  in  which  such  deviation  is  intended  to  be  made,  &c. 
Provided  always,  that  it  shall  be  lawful  for  the  Company  to  deviate 
from  the  said  levels  to  a  farther  extent  without  such  consent  as 
aforesaid,  by  lowering  solid  embankments  or  viaducts,  provided 
that  the  requisite  height  of  headway,  as  prescribed  by  Act  of 
^Parliament,  be  left  for  roads,  streets,  or  canals  passing  under  the 
same,*'  &c. 

The  15th  section  of  that  Act  provided  for  lateral  deviations,  which 
are  not  in  question  here. 

By  the  16th  section  of  the  appellants*  Railway  Act,  after  reciting 
that  plans  and  sections,  showing  the  line  and  levels  thereof,  and 
also  books  of  reference,  &c.,  had  been  deposited  with  the  sheriff- 
clerks  of  the  counties  through  which  it  was  to  pass,  it  was  ''  enacted 
that,  subject  to  the  provisions  in  this  and  the  said  recited  Acts 
contained,  it  shall  be  lawful  for  the  said  Company  to  make  and 
maintain  the  said  railway  and  works  in  the  line  and  upon  the  lands 
delineated  upon  the  said  plans,  and  described  in  the  said  books  of 
reference,  and  to  enter  upon,  take,  and  use  such  of  the  lands  as 
shall  be  necessary  for  the  purpose." 

Mr.  Stuart  and  Mr.  BetheU  for  the  appellants.     *     *     * 

Sir  Fitzroy  Kelly  and  Mr.  Bolt  for  the  respondent.      ♦     ♦     * 

The  Lord  Chancellor  (Lord  Cottenham)  : 

This  is  a  case  of  very  great  importance,  as  affecting  the  rights  of 
the  parties.  The  first  question  to  be  considered  is,  what  is  the  rule 
in  respect  to  applications  for  interdicts  in  Scotland,  or  for  injunc- 
tions in  England,  as  applicable  to  cases  of  this  kind  ?  the  case  on 
the  part  of  the  respondent  being,  that  a  plan  was  exhibited  to  him 
and  to  the  public  previous  to  the  passing  of  the  Act  under  which 
the  railway  in  question  was  intended  to  be  made,  which  plan  repre- 
sented that  the  railway  would  pass  over  his  land  in  a  cutting  of 
something  more  than  15  feet  from  the  surface. 

The  respondent  alleges  that,  giving  faith  to  these  representations, 
he  had,  as  he  naturally  might,  come  to  the  conclusion  as  to  what 
course  he  was  to  pursue  with  reference  to  the  supposed  state  of 
circumstances,  as  represented  upon  that  plan ;  and  that  now  the 
Bailway  Company  have  not  only  deviated,  which  they  had  a  right 
to  do,  by  another  line  within  the  prescribed  distance,  which  is  100 
yards,  but  they  also  propose  to  deviate  beyond  5  feet  vertically. 
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which  IB  the  limit  of  the  vertical  deviation  imposed  by  the  Act  of 
Parliament;  that  they  propose  to  come  nearer  the  surface  bj  a 
space  exceeding  the  5  feet. 

The  Bailway  Company  say  that  they  do  not  dispute  that  they  are 
actually  coming  nearer  the  surface  to  a  much  greater  extent  than 
the  6  feet,  but  they  say  they  are  still  within  the  prescribed  devia- 
tion from  the  datum  line,  as  laid  down  for  the  formation  of  Ihe 
railway ;  the  datum  line  being  an  imaginary  line,  taking  its  c3m- 
mencement  from  some  given  point  at  a  certain  elevation,  and  then 
that  line  is  supposed  to  run  in  a  perfectly  horizontal  direction,  and 
the  inclination  of  the  railway  is  measured  *with  reference  to  that 
dattmi  line.  They  say  they  are  within  the  distance,  that  is,  within 
the  5  feet  of  the  line  laid  down  upon  those  plans,  measured  with 
reference  to  the  datum  line,  and  they  contend,  therefore,  that  they 
are  within  the  provisions  of  the  Act  of  Parliament,  and  that  they 
are  not  deviating  beyond  what  that  Act  authorises. 

Now,  as  to  the  effect  of  plans  exhibited  previous  to  the  contract 
being  made,  or  previous  to  the  Act  of  Parliament  being  obtained,  it 
does  seem,  from  cases  which  have  occurred  both  in  Scotland  and  in 
this  country,  that  the  rule  of  the  Courts  in  the  one  country  and  in 
the  other  is  no  longer  a  matter  of  any  doubt  or  dispute.  If  a  con- 
tract or  an  Act  of  Parliament  refer  to  a  plan,  to  the  extent  that  the 
Act  refers  to  the  plan,  and  for  the  purpose  for  which  the  Act  or 
contract  refers  to  the  plan,  undoubtedly  it  is  part  of  the  contract  or 
part  of  the  Act ;  about  that  there  is  no  dispute.  A  contract  or  an 
Act  of  Parliament  either  does  not  refer  to  a  plan  at  all,  or  it  refers 
to  it  for  a  particular  purpose.  It  has  been  contended,  both  in 
Scotland,  and  in  England,  that  the  defendants  in  the  suit,  or  those 
who  claim  the  benefit  of  the  provisions  of  an  Act  of  Parliament, 
previous  to  the  enactment  being  made  or  the  contract  being  con- 
cluded, have  represented  that  the  works  are  to  be  carried  on  in 
a  particular  mode,  upon  a  plan  shown  previous  to  the  powers  being 
obtained  under  the  Act,  or  the  contract  being  concluded,  and  that 
the  party  obtaining  the  Act,  or  obtaining  the  contract,  is  bound  by 
such  representation. 

There  was  a  case  very  much  considered  in  Scotland,  the  case  of 
The  Feoffees  of  Heriofs  Hospital  v.  Gii«on(i),  and  several  cases 
have  occurred  in  the  courts  of  equity  in  this  country.  It  was  my 
fortune  to  have  to  consider  the  matter  very  minutely  in  the  case  of 
Squire  v.  Campbell  (2),  in  which  I  thought  it  my  duty  to  review  all 

(1)  14  E.  B.  164  (2  Dow,  301).  (2)  43  E.  R  231  (1  My.  &  Or.  469), 
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*the  cases  that  had  occurred  in  the  one  country  and  in  the  other, 
for  the  purpose,  ii  possible,  of  establishing  a  rule  which  might  be  a 
guide  on  future  occasions  when  similar  cases  should  occur,  and 
I  found  that  certainly,  what  had  been  very  much  the  opinion  of 
the  profession  in  this  country,  namely,  that  the  parties  were  bound 
by  the  exhibition  of  such  plans,  had  met  with  a  very  wholesome 
correction  by  the  doctrine  laid  down  by  Lord  Eldon  and  Lord 
Bbdssdalb  in  the  case  of  HerioVs  Hospital,  a  case  coming  from  the 
Court  of  Session,  and  decided  by  this  House.  Under  the  authority 
of  that  case,  where  the  point  was  very  distinctly  raised  and 
deliberately  decided  upon  by  those  two  very  learned  Lords,  I 
came  to  the  conclusion  that  there  was  no  ground  for  equitable 
interposition. 

Now,  my  Lords,  not  relying  upon  the  authority  of  Squire  v. 
Campbell,  but  relying,  as  we  are  bound  to  do,  upon  the  case  of  The 
Feoffees  of  HerioVs  Hospital,  that  being  a  decision  of  this  House,  I 
consider  that  this  is  the  rule  to  which  the  Courts  of  this  country, 
and  the  Courts  of  Session  in  Scotland,  and  this  House,  must 
hereafter  adhere.  Taking  that  then  to  be  the  rule,  in  examining 
the  facts  of  this  case,  and  the  Act  of  Parliament  upon  which  the 
question  turns,  we  are  not  to  look  at  what  was  represented  upon 
the  plan,  except  so  far  as  its  representation  is  incorporated  in  and 
made  part  of  the  Act  of  Parliament ;  and  the  real  question,  there- 
fore, turns  upon  this,  whether  the  Act  of  Parliament  does  or  does 
not  make  the  datum  line  and  line  of  railway,  with  reference  to  that 
datum  line,  the  subject-matter  of  these  enactments,  and  the  rule  by 
which  the  rights  of  the  parties  are  to  be  regulated ;  or  whether  it 
also  includes  the  surfaces — which,  in  this  instance,  accidentally  no 
doubt,  had  been  very  much  misrepresented  upon  the  plan. 

We  are  first  of  all,  then,  to  refer  to  the  Act  of  Parliament  under 
which  this  railway  is  to  be  carried  into  effect,  and  the  enactment  is 
in  the  16th  section.  I  may  here  *observe,  before  I  refer  to  that 
section,  that  every  thing  which  is  out  of  the  Act  is  to  be  found  in 
the  Standing  Orders  of  the  one  House  or  the  other,  and  the  plans 
which  are  required  to  be  exhibited  by  those  Standing  Orders,  except 
so  far  as  they  are  made  part  of  this  Act,  are,  as  I  apprehend, 
entirely  out  of  the  question  ;  because  though  it  may  be  very  incon- 
venient that  Standing  Orders  of  this  or  of  the  other  House  should 
require  plans  to  be  exhibited,  containing  matters  which  are  not 
binding  between  the  parties ;  but  still  when  we  are  looking  to  what 
the  rights  of  the  parties  are,  we  can  only  look  to  the  Act  of 


The  North 

British 

Railway 

Company 

Tod. 
[  •7»2  J 


[  •788  ] 


186 


1846.    H.  L.     12  CL.  &  FIN.  738—784. 


[B.B. 


Thb  North 

British 

Railway 

Company 

r. 

Tod. 


[  *7Bi  ] 


Parliament  by  which  those  rights  are  regulated.  Plans  or  pro- 
ceedings previous  to  the  enactment,  can  have  no  effect  upon  the 
enactments  themselves. 

Now  the  16th  section  of  the  Act  of  Parliament  says,  ''And 
whereas  plans  and  sections  of  the  railway,  showing  the  line  and 
levels  thereof,  and  also  books  of  reference  containing  the  names  of 
the  owners  and  lessees,  and  occupiers  of  the  land  through  which 
the  same  is  intended  to  pass,  have  been  deposited  with  the  sheriff- 
clerks  of  the  counties  of  Edinburgh,  Selkirk,  and  Roxburgh ;  be  it 
enacted,  that,  subject  to  the  provisions  in  this  and  the  said  recited 
Acts  contained,  it  shall  be  lawful  for  the  said  Company  to  make 
and  maintain  the  said  railway  and  works  on  the  line  and  upon  the 
lands  delineated  in  the  said  plans,  and  described  in  the  said  books 
of  reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands 
as  shall  be  necessary  for  such  purpose."  There  is  a  Parliamentary 
authority,  which  of  course  cannot  be  disputed,  that  the  parties  are 
to  be  at  liberty  to  make  ''  the  railway  and  works  on  the  line  and 
upon  the  lands  delineated  on  the  said  plans."  We  have  therefore 
to  look  only  to  what  is  the  meaning  of  the  word  *'  line  "  as  used  in 
this  Act  of  Parliament.  The  reciting  part  of  that  section  speaks  of 
''  line  "  and  "  levels."  It  is,  therefore,  necessary  to  look  to  other 
Acts — the  general  Acts  being  required  to  be  incorporated  *and  made 
part  of  this  Act — to  see  what  is  the  meaning  of  those  terms  used  in 
this  section ;  because  this  is  a  power  under  which  the  Railway 
Company  are  to  act;  and  if  they  bring  themselves  within  the 
meaning  of  the  enactment,  explained  by  provisions  and  sections  to 
be  found  in  other  Acts  of  Parliament,  beyond  all  doubt  they  are 
then  performing  the  powers  which  the  Legislature  intended  to  vest 
in  them. 

In  the  Act  8  &  9  Vict.  c.  88,  for  consolidating  in  one  Act  certain 
provisions  usually  inserted  in  Acts  authorizing  the  making  of  rail- 
ways in  Scotland,  we  have  several  sections  to  which  it  appears  to 
me  to  be  necessary  to  refer ;  the  7th  and  8th  I  only  refer  to  for  the 
purpose  of  observing  that  the  plans,  which  are  there  referred  to, 
are  in  cases,  where,  after  the  original  plans  have  been  deposited,  it 
has  been  found  that  they  contain  certain  errors;  and  then  they 
define  the  means  by  which  the  parties  are  to  correct  those  errors, 
and  to  make  their  plans  correct.  But  the  11th  section  contains 
this  provision  :  ''In  making  the  railway  it  shall  not  be  lawful  for 
the  Company  to  deviate  from  the  levels  of  the  railway,  as  referred 
to  the  common  datum  line,  described  in  the  section  approved  of  by 
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Parliament,  and  as  marked  on  the  same,  to  any  extent  exceeding  in    Thb  North 
any  place  five  feet,  without  the  previous  consent  in  writing  of  the     railway 
owners  and  occupiers,"  &c.    It  then  provides  for  the  case  of  passing     Company 
through  a  town,  as  to  which  other  provisions  are  introduced.     The        Tod. 
description,  therefore,  of  the  levels,  when  it  speaks  of  the  levels  of  a 
railway,  is  in  very  distinct  terms.     It  describes  the  levels  of  the 
railway,  as  referring  to  the  common  datum  line  described  in  the 
sections  approved  of  by  Parliament.     Then  come  other  clauses  to 
which  I  need  not  particularly  refer.    The  15th  provides  for  a  lateral 
deviation,  which  is  not  in  question  in  the  present  case.     The  power 
which  is  given  by  that  section  has  been  acted  upon,  and  it  is  not 
contended  that  the  lateral  deviation  does  exceed  *that  power.       [  ^735  j 
Then  come  the  enactments  of  the  16th  section  of  the  local  Act  : 
**  That,  subject  to  the  provisions  in  this  and  the  said  recited  Acts 
contained,  it  shall  be  lawful  for  the  said  Company  to  make  and 
maintain  the  said  railway  and  works  in  the  line  and  upon  the  lands 
delineated  in  the  said  plans."    And  then  it  goes  ^n  to  enumerate 
the  works  which  the  Company  is  to  be  authorized  to  make. 

Now,  taking  these  enactments — ^because  I  do  not  find  that  the 
other  Acts  contain  any  provisions  which  are  very  material  to  be 
attended  to — taking  those  two  enactments  together,  it  appears  to 
me  to  be  quite  plain,  that  the  Legislature  intended,  in  speaking  of 
lines  and  in  speaking  of  levels  of  the  intended  railway,  to  confine 
those  provisions,  and  to  refer  them  to  the  datum  line,  and  not  to  any 
other  representation.  Although  great  convenience  may  arise  from 
the  plans  and  sections  required  by  the  Standing  Orders  to  be  exhi- 
bited previous  to  the  application  to  Parliament  for  powers  to  make 
the  railway,  representing  the  surface  as  well  as  the  datum  line,  and 
the  intended  line  with  reference  to  that  datum  line,  yet  if  any  diffi- 
culty should  arise  as  to  the  construction  to  be  put  upon  the  sections 
to  which  I  have  referred,  we  must  recollect  that  Parliament  must 
be  supposed  to  have  had  before  it  not  only  the  line  as  explained  in 
these  sections,  but  also  the  other  surface  line  which  is  exhibited  in 
the  plan.  But  the  enactment  totally  disregards  the  surface  line, 
and  is  confined  in  terms  to  the  datum  line,  and  to  the  line  of  rail- 
way to  be  measured  and  ascertained  with  reference  to  its  distance 
from  that  datum  line. 

I  say  then,  my  Lords,  that  a  case  does  arise  upon  these  pro- 
visions of  the  Acts  in  which  the  plan  indeed  is  referred  to,  but  the 
plan  referred  to  is  in  the  terms  of  the  Act  of  Parliament  referred  to, 
only  to  ascertain  the  line  of  the  railway  with  reference  to  the  datum 
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line.  It  is  not  referred  to  with  reference  to  any  surface  level.  The 
plan,  therefore,  is  entirely  oat  of  the  enactment,  and  is  not  to  be 
referred  to  for  the  purpose  of  construing  the  enactment  *aB  to 
any  part  of  it,  except  so  far  as  it  is  referred  to  and  incorporated  in 
the  Act. 

Arriving  at  that  construction  of  the  rule  upon  the  provisions  of 
the  two  Acts  to  which  I  have  referred,  and  then  applying  to  it  the 
principle  which  has  been  established  in  Scotland  and  by  this  House, 
in  the  case  of  The  Feoffees  of  Heriot's  Hospital,  and  acted  upon  in  the 
Court  of  Chancery  in  the  case  of  Squire  v.  Campbell,  we  have  no  diffi- 
culty in  coming  to  the  conclusion  that  the  application  of  that  principle 
will  necessarily  lead  to  the  construction  of  the  clauses  to  which  I  have 
referred.  The  plan  is  binding  to  the  extent  of  the  datum  line,  and 
the  line  of  railway  measured  with  reference  to  that  datum  line,  but 
it  is  not  to  be  referred  to  for  the  purpose  of  surface  levels,  because 
the  Act  does  not  apply  it  for  that  purpose,  but  cautiously  confines 
the  enactment  to  the  other  lines  to  which  I  have  already  referred. 
Acting,  therefore,  upon  the  principle  so  established,  and  with  refer- 
ence to  the  construction  which  I  conceive  to  be  the  construction  to 
be  put  upon  these  sections — ^although  we  cannot  but  greatly  lament 
the  hardship  which,  in  all  probability,  these  circumstances  have 
imposed  upon  the  respondent,  in  having  his  land  interfered  with  in  a 
manner  which  he  did  not  at  all  anticipate, — ^yet  when  we  are  called 
upon  to  consider  whether  the  Court  of  Session  is  correct  or  not  in 
suspending  the  further  acts  of  the  Company,  with  reference  to  the 
mode  in  which  they  were  to  pass  his  land,  we  are  bound  to  look  to 
see  what  are  the  powers  which  these  Acts  vest  in  the  Company,  and* 
according  to  the  opinion  which  I  have  formed,  for  the  reason  which 
I  have  already  explained,  I  come  to  the  conclusion,  that  the  Com- 
pany have  not  exceeded  those  powers,  and  do  not  propose  to  exceed 
those  powers  in  the  plans  that  they  have  formed,  and  therefore  that 
the  Court  of  Session  has  been  in  error  in  granting  the  interdict 
against  this  Company. 


Lord  Campbell: 

[  *7S7  ]  I  must  admit,  that,  in  this  case,  I  felt  *very  considerable  doubts 

as  the  argument  proceeded,  and  I  acknowledge  that  I  come  to  the 
conclusion  at  which  I  have  arrived  with  very  great  reluctance.  It 
seems  to  me  to  be  a  case  of  very  great  hardship  upon  Mr.  Tod.  He, 
looking  to  the  plans  lodged  under  the  Standing  Orders  of  the  House 
of  Commons,  and  also  of  this  House,  had  every  reason  to  believe 
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that  there  was  no  danger  of  the  raihroad  passing  his  approach,  in  a  thk  North 
manner  that  could  seriously  affect  the  convenience  or  amenity  of 
his  place  of  residence,  and  he  might  very  reasonably  abstain  from 
offering  any  opposition  to  the  bill  before  Parliament,  upon  that 
representation.  But,  when  we  come  to  consider  what  the  law  upon 
the  subject  is,  I  feel  bound  to  concur  in  the  opinion  which  has  been 
expressed  by  my  noble  and  learned  friend. 

The  first  question,  as  it  seems  to  me,  to  be  considered  is  this : 
What  is  the  legal  construction  of  the  Acts  of  Parliament  ?  Does 
the  Company,  or  does  it  not,  propose  to  exceed  the  powers  which 
the  Acts  of  Parliament  confer  upon  it  ?  Now,  it  is  admitted  that, 
if  the  deviation  is  to  be  calculated  from  the  datwm  line  alone,  they 
(the  Company)  have  not,  because  neither  vertically  nor  laterally  do 
they  exceed  the  powers  of  deviation  which  are  conferred  upon  them 
by  the  Acts  of  Parliament.  Well  then,  that  raises  the  question 
whether  those  powers  of  deviation  are  to  be  calculated  from  the 
datum  line  alone,  or  whether  the  surface  line  is  to  be  taken  into 
consideration  ?  and  my  opinion  is  (and  I  have  no  doubt  at  all  about 
this — I  never  had  much  doubt  about  it)  that  the  Act  of  Parliament 
does  refer  every  thing  to  the  dattm  line.  I  think  it  is  evident  that 
the  11th  section  of  the  8  &  9  Vict.  o.  88,  clearly  makes  this  datum 
line  alone  that  which  is  to  be  regarded. 

The  word  ''  levels  ''  in  the  plural  number  really  does  not,  in  my 
opinion,  at  all  include  the  surface  levels.  It  means  merely  the 
levels  on  the  datum  line,  which  point  out  the  course  the  railway 
is  to  go.  If  that  be  so,  the  ^Company  do  not  propose  to  do  any 
thing  that  they  are  not  authorized  to  do  according  to  the  letter  of 
the  Act  of  Parliament. 

Now,  there  certainly  was  a  representation  made  here  on  the  part 
of  the  Company,  when  they  proposed  to  bring  in  an  Act  of  Parlia- 
ment, by  which  they  intimated  that  at  that  time  the  intention  was 
that  the  railway  should  be  fifteen  feet  four  inches  below  the  surface 
of  Mr.  Tod's  property,  at  the  point  of  intersection ;  and  that  the 
bridge,  by  which  his  approach  would  pass  over  the  railway,  would 
not  be  more  than  three  feet.  But  this  was  entirely  an  intimation 
on  the  part  of  the  Company  that  such  was  their  intention.  An  Act 
of  Parliament  of  this  sort  has,  by  Lord  Eldon,  and  by  all  other 
Judges  who  have  considered  the  subject,  been  considered  as  a  con- 
tract. Well  then,  this  was  a  negotiation :  it  was  a  contract.  We 
must  disregard  what  took  place ;  we  must  look  to  see  what  the 
contract  was.    The  contract  is  to  be  gathered  from  the  words  of  the 
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Act  of  Parliament ;  and  that  brings  us  to  the  question  that  I  first 
considered — What  is  the  construction  of  the  Act  of  Parliament? 
That  Act  of  Parliament  must  be  considered  as  overruling  and  doing 
away  with  every  thing  that  had  taken  place  prior  to  the  time  when 
the  Act  of  Parliament  passed,  and  renders  the  representation  or 
proposal  of  the  Company  pending  the  Act  of  Parliament  of  no  avail. 
Many  cases  have  occurred  in  the  courts  of  common  law,  in  which 
it  has  been  held  that  every  thing  that  takes  place  before  a  written 
contract  signed  by  the  parties,  is  entirely  to  be  disregarded  in 
construing  the  contract  by  which  they  are  bound. 

Now,  if  Mr.  Tod  had  been  cautious,  he  would  have  done  what  I 
would  strongly  recommend  to  all  gentlemen  hereafter  to  do  under 
similar  circumstances,  which  is  to  have  a  special  clause  introduced 
into  the  Act  of  Parliament  to  protect  his  rights.  I  do  not  believe 
there  is  any  Committee  either  in  the  House  of  Commons  or  in  the 
House  of  Lords,  who,  if  he  had  asked  for  a  clause  providing  *that 
the  railroad  passing  his  approach  should  be  fifteen  feet  four  inches 
(with  a  power  of  vertical  deviation,  perhaps) — that  it  should  be  of 
that  depth  in  crossing  his  approach,  and  he  should  be  able  to  pass 
it  by  a  bridge  not  more  than  three  feet — would  not  have  acceded  to 
such  a  clause  as  a  matter  of  course ;  for  it  is  only  reasonable  that 
his  property  should  be  protected  in  this  manner,  and  that  he  should 
be  saved  from  such  a  deformity  being  erected  in  the  sight  of  his 
dwelling-house,  which  would  for  all  time  tp  come  be  a  great  nuisance 
there,  and  might  diminish  its  value.  But  he  abstained  from  intro- 
ducing any  such  clause,  and  therefore  he  must  be  considered  as 
having  acceded  to  the  Company  having  all  the  powers  which  the 
Act  of  Parliament  confers  upon  them.  The  Act  of  Parliament 
confers  on  them  the  powers  of  deviating  a  hundred  yards  laterally, 
and  five  feet  vertically,  without  any  qualifications  whatever.  The 
Company  do  not  propose  to  deviate  to  a  greater  extent :  they  are, 
therefore,  within  the  powers ;  they  are  not  exceeding  the  powers  which 
are  conferred  upon  them ;  they  are  acting  according  to  the  contract 
that  must  be  supposed  to  be  entered  into  by  them  with  Mr.  Tod. 

I  have  read  with  great  attention  the  case  of  The  Feoffees  of  Heriot's 
Hospital,  and  also  the  admirable  judgment  of  the  Lord  Chancbllob 
in  Squire  v.  Campbeli,  in  which  all  the  cases  upon  this  subject  are 
reviewed ;  and  these  cases  remove  all  doubt  from  my  mind,  and 
induce  me  now,  I  may  say  without  hesitation — although,  I  again 
repeat,  with  very  great  reluctance — to  come  to  the  conclusion,  that, 
neither  upon  the  construction  of  the  Act  of  Parliament,  nor  upon  the 
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reason  for  sapporting  this  interdict.     I  therefore  agree  in  the  judg-     railway 

ment  which  has  been  expressed  by  my  noble  and  learned  friend.  Company 

Tod. 
It  was  then  ordered  that  the  interlocutors  be  reversed,  and  the 

caose  remitted  to  the  Court  below. 


MUERAY  V.  PINKETT(l). 

(12  Clark  &  Finnelly,  764—786 ;  affg.  S.  C.  nom.  Pinkett  v.    WrigJU,  2  Hare, 
120;  12  L.  J.  Ch.  119;  6  Jur.  1102.) 

Trust-funds  were  invested  in  the  purchase  of  transferable  shares  in  a 
Banking  Company  in  the  name  of  one  of  the  trustees,  who  was  also  a  holder 
of  shares  in  his  own  right  in  the  same  Company,  and  afterwards  made 
various  sales  and  purchases  of  shares  therein.  There  was  no  distinguishing 
mark  by  which  the  shares  could  be  traced,  the  same  being  in  the  nature  of 
capital,  expressed  by  quantity.  The  trustee  agreed  to  assign  some  of  the 
shares  standing  in  his  name  to  the  Banking  Company,  as  security  for  repay- 
ment of  advances  which  had  been  made  to  him,  but  no  transfer  was  made. 
He  afterwards  became  bankrupt,  without  having  shares  sufficient  to  satisfy 
the  trusts,  and  his  agreement  to  assign  : 

Held,  1st,  that  the  Banking  Company  had  no  lien  on  any  of  the  shares 
which  had  been  held  in  trust. 

2nd.  That  although  the  shares  held  in  trust  might  have  been  changed  by 
sale  and  re-purchase,  the  trustee  must  still  be  considered  as  holding,  for 
the  purposes  of  the  trust,  the  same  number  of  shares  out  of  a  larger  number 
that  were  standing  in  his  name  at  the  time  of  his  bankruptcy. 

3rd.  That  as  no  shares  were  transferred  in  pursuance  of  the  agreement, 
no  question  as  to  whether  the  Bank  directors  were  purchasers  with  or  with- 
out notice  could  arise ;  and  of  the  two  equities,  for  the  cestuis  que  trust 
and  for  the  Bank,  the  former  must  be  preferred. 

This  appeal  was  brought  against  two  decrees  of  Yice-Ghancellor 
Sir  J.  WiosAM,  hereinafter  stated. 

The  appellant  is  the  registered  public  officer  of  the  Provincial 
Bank  of  Ireland,  a  co-partnership  formed  in  1825,  for  carrying  on 
the  business  of  bankers,  under  the  provisions  of  Acts  of  Parliament 
passed  in  the  fifth  and  *sixth  years  of  Geo.  lY. ;  with  a  capital  of 
2,000,000/.  in  20,000  shares  of  lOOZ.  each,  of  which  252.  only  were 
paid  up.  The  shares  were  not  distinguishable  by  any  marks,  but  were 
in  the  nature  of  capital  expressed  by  quantity  only.  The  capital 
was  increased,  in  1886,  by  20,000  additional  shares  of  101.  each, 
resembling  the  original  shares  in  all  respects  except  the  amount. 
John  Wright,  who  carried  on  the  business  of  a  banker,  in  partnership 
with  Henry  Bobinson  and  others,  under  the  firm  of  Wright  &  Co., 

(1)  Considered  by  Bomilly,  M.B.,  Clack  v.  Holland  (18d4)  19  Beav.  at  pp. 
274—277. 
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Mttb&at  was  an  original  proprietor  and  director  in  the  Provincial  Bank  of 
PivKETT.      Ireland,  and  continued  to  be  so  until  his  bankruptcy  in  1840. 

By  a  deed  of  settlement,  dated  the  8rd  of  April,  1828,  Francis 
Johnson  vested  certain  French  stocks  in  John  Wright  and  Henry 
Bobinson,  upon  trusts,  under  which  the  said  Edward  Pinkett,  and 
others  of  the  respondents,  became  beneficially  interested.  The 
French  stocks  were  sold  by  Wright  and  Bobinson,  at  Johnson's 
request,  in  March,  1880,  and  in  the  month  of  April  following  the 
produce  was  applied  in  the  purchase  of  21,000Z.  English  Consols, 
which  were  transferred  to  Wright  and  Bobinson.  They,  in  May, 
1830,  at  the  instance  of  Johnson,  sold  out  5,000Z.  Consols,  part  of 
the  21,000{.,  and  Johnson,  who  was  himself  a  broker,  with  the 
proceeds  of  the  sale,  and  822.  6«.  added  by  himself,  purchased  160 
shares  of  1002.  each,  in  the  capital  of  the  Provincial  Bank  of 
Ireland,  in  the  name  of  John  Wright  alone,  the  Bank  rules  requir- 
ing that  shares  should  stand  in  the  name  of  one  person  only.  The 
certificates  of  the  shares  were  delivered  to  Wright  with  this  indorse- 
ment on  one  of  them :  **  160  Irish  Provincial  Bank  shares  certificates 
— Name  of  John  Wright,  Esq.,  in  trust  for  F.  Johnson."  These 
certificates  were  afterwards  deposited  with,  and  remained  in  the 
possession  of  one  of  the  cestuis  que  trust.  In  July,  1830,  Johnson, 
Wright,  and  Bobinson  executed  a  deed  poll,  indorsed  on  the  settle- 
[  •766  ]  ment  of  April,  1828,  declaring  that  Wright  *and  Bobinson,  as  to 
the  sum  of  16,0002.  Consols,  residue  of  the  21,0002.  Consols,  and 
Wright,  as  to  the  said  160  shares  in  the  Provincial  Bank  of  Ireland, 
were  trustees  upon  the  trusts  of  the  said  settlement. 

Francis  Johnson  died  in  1833,  and  his  two  daughters,  Caroline 
and  Louisa,  and  a  Mr.  Beynolds,  became  his  personal  representa- 
tives. Caroline  afterwards  married  the  respondent,  Edward  Pinkett, 
and  Louisa  married  Charles  Pluml^y.  These  and  their  children 
are  the  only  parties  interested  under  the  trusts  of  the  settlement  of 
April,  1828,  and  the  dividends  on  the  shares  were  paid  to  their  use 
by  Wright  from  the  time  of  Johnson's  death  to  the  time  of  his  own 
bankruptcy. 

From  the  time  when  the  160  shares  in  the  Provincial  Bank  of 
Ireland  were  purchased,  down  to  October,  1887,  the  number  of 
original  shares  standing  in  Wright's  name  from  time  to  time,  varied 
from  760  to  226  (i),  but  no  change  appeared  to  have  been  made  in 

(1)  It  appeared  that  125  of  these  225      transferred  in  1837.    (See  the  Master's 
had  been  transferred  to  a  Mr.  Mus-      report,  in/ra,  pp.  195 — 196.) 
pratt  in  1836,  and  were  by  him  re- 
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the  latter  number  after  1887.    On  the  creation  of  the  additional     Mttbbat 
shares  in  1836,  one  of  these  was  allotted  as  a  bonus  to  every  holder     pikkett. 
of  five  original  shares,  so  that  Wright,  as  holder  of  the  160  shares 
declared  to  be  held  by  him  in  trust,  would  be  likewise  entitled  to 
82  of  the  additional  shares ;  it  appeared  that  66  additional  shares 
were  standing  in  his  name  in  1840. 

In  February,  1840,  Wright,  being  indebted  to  the  Provincial  Bank 
of  Ireland,  wrote  a  letter  to  the  directors,  as  follows : 

"  SiBs, — As  collateral  security  for  the  loan  of  4,000!.  from  the 
Provincial  Bank  of  Ireland,  I  hereby  oblige  myself  to  transfer  unto 
the  name  of  any  one  of  your  number,  whenever  you  shall  require 
me,  one  hundred  of  *the  shares  of  lOOL  each,  of  the  stock  of  the      [  *767  ] 
Provincial  Bank  of  Ireland,  now  standing  in  my  name. 

''John  Wbioht." 

In  November,  1840,  after  Wright  &  Go.  had  stopped  payment, 
the  solicitor  of  Edward  Pinkett  gave  the  Provincial  Bank  notice, 
that  the  parties  interested  under  the  settlement  of  April,  1828, 
claimed  160  original  and  32  additional  shares,  and  that  the  same 
were  held  by  Wright  in  trustl  The  solicitors  for  the  Bank  replied, 
that  part  of  the  shares  held  by  Wright  were  pledged  to  the  Bank  as 
a  security  for  money  they  had  advanced  to  him,  and  the  remainder 
the  directors  considered  themselves  entitled  to  retain,  to  cover  the 
balance  due  to  them  from  Wright  &  Co.,  who  were  their  bankers  in 
London,  adding  that  the  directors  had  no  previous  intimation  of 
any  claim  on  Wright's  shares,  except  by  themselves,  or  that  any 
part  of  them  were  held  in  trust  by  him.  In  December,  1840, 
Wright,  Bobinson,  and  their  co-partners,  were  declared  bankrupts. 

In  January,  1841,  a  notice,  on  behalf  of  Walter  Blount,  was 
served  on  the  Provincial  Bank,  claiming  twenty  shares  of  1002. 
each,  and  four  shares  of  102.  each,  of  those  standing  in  Wright's 
name  in  the  Bank  register.  The  grounds  of  this  claim  were,  that, 
in  1826,  Wright  &  Co.,  being  Blount's  bankers,  purchased  the  said 
twenty  shares  with  his  money,  by  his  directions,  and  thereby 
became  a  trustee  thereof  for  him,  and  afterwards  regularly  gave  him 
credit  for  the  dividends  on  such  shares  in  his  banking  accounts. 

The  assignees  of  Wright  &  Co.,  under  their  bankruptcy,  claimed 
all  the  shares  that  stood  in  Wright's  name  at  the  time  of  his  bank- 
ruptqr,  as  being  in  his  power  and  disposition  within  the  bankrupt 
laws,  and  part  of  his  estate,  distributable  among  his  general 
creditors. 

&.B. — VOL.  LXIX.  18 
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MxjBBAT  In  January,  1841,  a  bill  was  filed  by  Edward  Pinkett,  and  other 

PiMKBTT.  parties  interested  under  the  settlement  of  1828,  against  Wright  and 
[  *768  ]  Bobinson,  as  trustees  thereof,  *against  the  appellant,  as  repre- 
senting the  Provincial  Bank  of  Ireland,  and  against  the  other 
claimants  to  the  shares  in  that  Bank  standing  in  Wright's  name. 
The  bill  prayed  that  Wright  and  Bobinson  might  be  removed,  and 
new  trustees  of  the  said  settlement  appointed ;  and  that  the  said 
160  and  82  shares  standing  in  Wright's  name,  might  be  transferred 
to  them  (subject  to  the  provisions  contained  in  the  deed  under 
which  the  Provincial  Bank  was  constituted),  and  that  the  said 
shares,  when  so  transferred,  might  be  sold,  and  if  the  produce 
should  not  be  sufficient  to  purchase  5,000/.  Consols,  that  Wright 
and  Bobinson  might  be  charged  with  the  deficiency. 

John  Wright,  in  the  answer  put  in  by  him  and  Bobinson,  stated 
that  none  of  the  shares  standing  in  his  name  at  the  time  of  his 
bankruptcy  belonged  to  him,  but  that  he  was  trustee  of  them  for 
the  different  claimants.  The  assignees  under  the  bankruptcy,  the 
appellant,  as  representing  the  Provincial  Bank  of  Ireland,  and 
Blount,  by  their  respective  answers,  set  forth  their  claims  to  the 
effect  before  stated  (i). 

The  cause  came  to  be  heard  before  Vice- Chancellor  Sir  J.  Wigram 
in  November  and  December,  1842  (2),  when  his  Honour  made  a 
decree  whereby  he  declared  that  160  original  shares  of  1002.  each, 
and  82  additional  shares  of  101.  each,  in  the  Provincial  Bank  of 
Ireland,  part  of  the  shares  standing  in  the  name  of  Wright  in  the 
books  of  the  said  Bank  at  the  time  of  bis  bankruptcy,  were  held  by 
him  on  the  trusts  of  the  settlement  and  deed  poll  in  the  pleadings 
mentioned.  But  that  declaration  was  to  be  without  prejudice  to  the 
[  *769  ]  claim  of  Blount  to  twenty  ^original  and  four  additional  shares, 
further  parts  of  such  shares,  standing  in  Wright's  name  in  the 
books  of  said  Bank  at  the  time  of  his  bankruptcy ;  and  without 
prejudice  to  any  claim  which  the  said  Bank  and  the  assignees  of 
Wright  might  have  on  the  shares  standing  in  his  name  at  the  time 
of  his  bankruptcy,  by  reason  of  any  interest  Bobert  John  Bunyon 
formerly  had  in  forty-five  of  the  original  shares  standing  in 
Wright's  name  in  the  Bank  books  at  the  time  of  his  bankruptcy, 
or  by  reason  of  125  original  shares  alleged  to  have  been  transferred 

(1)  £.  J.  Bunyon,  a  defendant,  had  Provincial  Bank,  he,  by  his  answer, 

claimed  to  be  the  owner  of  forty-five  disclaimed  all  interest  in  them.      (See 

original  shares  and  a  proportional  part  Master's  report,  next  page.) 

of   additional    shares,   but  in  conse-  (2)  2  Hare,  120. 
quence  of  an   arrangement  with  the 
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by  Wright  to  John  Petty  Muspratt  in  Angnst,  1886  ;  and  for  the      Mubbat 
porpose  of  enabling  the  Court  to  decide  on  such  claims,  it  was     pimkbtt. 
referred  to  the  Master  to  make  various  inquiries  specified  in  the 
decree  (i). 

The  Master  by  his  report,  dated  the  6th  of  July,  1843,  found 
that  225  original  shares,  of  100^.  each,  in  the  Provincial  Bank  of 
Ireland,  and  55  additional  shares,  of  102.  each,  were  standing  in 
the  Bank  books  in  the  name  of  John  Wright  at  the  time  of  his 
bankruptcy,  and  that  there  was  then  due,  for  dividends  on  said 
shares,  the  sum  of  1,482Z. 

And  he  found  that  for  many  years  previous  to  1825,  and  thence- 
forth down  to  the  time  of  Wright's  bankruptcy,  Walter  Blount 
kept  a  banking  account  with  Wright  &  Co.,  and  Wright,  by  his 
direction  in  1825,  purchased  for  him  twenty  original  shares  in  the 
said  Bank,  which  shares  Wright  caused  to  be  entered  in  his  own 
name  in  the  Bank  books,  without  the  knowledge  of  Blount ;  and  the 
purchase-money  and  subsequent  calls  were  paid  by  Wright  out  of 
Blount's  monies  in  the  hands  of  Wright  and  partners;  that  in 
1886,  four  additional  shares  were  allotted  to  Wright  in  respect 
of  the  twenty  original  shares,  and  that  these  twenty  and  four 
additional  shares  formed  part  of  the  225  original  and  fifty-five 
additional  shares  standing  in  Wright's  name  in  the  books  of  said 
Bank  at  the  time  *of  his  bankruptcy,  and  were  held  by  him  in  [  *770  ] 
trust  for  Blount 

And  the  Master  found,  that  in  August,  1825,  Bobert  John 
Bunyon,  being  holder  of  scrip  receipts  for  95  shares  of  1002.  each 
in  the  Provincial  Bank,  applied  to  Wright  &  Go.  to  advance  him 
5,0002.,  to  which  they  agreed,  on  a  deposit  of  the  said  scrip  receipts 
and  having  the  same  registered  in  Wright's  name  in  the  Bank 
books  as  security  for  the  5,0002.,  and  for  any  balance  that  might 
be  due  from  Bunyon.  And  he  found  that  the  said  agreement  was 
carried  into  effect,  and  that  in  1886,  19  additional  shares  of  102. 
each  were  allotted  to  Wright  in  respect  of  the  said  95  shares ;  that 
50  of  the  95  shares  were  subsequently  sold  by  Wright,  and  that 
since  his  bankruptcy  an  account  was  settled  between  Bunyon  and 
the  assignees  of  Wright  &  Co.,  whereby  the  assignees  gave  Bunyon 
credit  for  theAvhole  value  of  the  said  95  and  19  shares,  and  the 
dividends  thereon,  down  to  Midsummer,  1842,  and  that  Bunyon 
agreed  to  release  and  assign  to  them  all  his  interest  in  the  said 
shares. 

(1)  2  Hare,  p.  138. 

18— a 
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Murray  The  Master  farther  found,  that  the  number  of  original  shares 

PiNKBTT*  standing  in  Wright's  name  were  not,  from  1880  to  the  time  of  his 
bankruptcy,  less  than  225,  independently  of  the  transfer  of  125 
shares  to  John  Petty  Muspratt,  which  he  found  to  have  been  made 
in  1886,  in  consideration  of  a  loan  of  6,0002.  made  to  Wright  by 
the  directors  of  the  Provincial  Bank,  which  loan  was  repaid  by 
Wright  in  February,  1887,  and  then  the  said  126  shares  were 
re-transferred  to  Wright,  and  he  found  that  they  were  the  same 
shares  that  had  been  before  transferred  by  Wright,  and  that  the 
dividends  which  accrued  due  on  them  in  the  mean  time  were  paid 
to  Wright. 

And  he  found  that  Wright  paid  the  dividends  on  the  160  original 
and  82  additional  shares  to  the  parties  from  time  to  time  interested 
under  the  said  trust  settlement  (of  1828) ;  and  that  he  regularly 
[  *77i  ]  paid  Blount  the  dividends  *on  the  twenty  original  and  four 
additional  shares,  and  paid  Bunyon  the  dividends  on  the  said  45 
original  and  19  additional  shares  down  to  the  time  of  his  (Wright's) 
bankruptcy.  The  Master  appointed  Reynolds,  before  mentioned, 
and  another  person,  to  be  trustees  of  the  said  settlement,  in  place 
of  Wright  and  Bobinson. 

The  report  was  not  excepted  to,  and  it  was  confirmed  absolutely 
by  an  order  of  Court. 

The  cause  having  come  on  for  hearing  for  further  directions,  the 
Yice-Ghancellor  (Sir  J.  Wioram),  made  a  final  decree,  dated  the 
7th  of  November,  1843,  and  thereby  ordered  that  Wright  and  the 
Provincial  Bank  of  Ireland  should  transfer  160  of  the  226  shares 
of  1002.  each,  and  82  of  the  65  shares  of  lOt.  each,  standing  in 
Wright's  name  in  the  books  of  the  said  Bank  at  the  time  of  his 
bankruptcy,  and  that  the  Bank  should  pay  the  dividends  due 
thereon  to  the  said  Beynolds  and  his  co-trustee,  to  be  applied  on 
the  trusts  of  the  said  settlement,  and  should  transfer  20  of  such 
original  and  4  of  such  additional  shares  to  Blount,  and  pay  him 
the  dividends  due  thereon,  and  the  remaining  45  original  and  19 
additional  shares,  with  the  dividends  thereon,  to  the  official  assignee 
under  the  bankruptcy  of  Wright  <fc  Co. 

The  Provincial  Bank  of  Ireland,  by  the  public  officer,  appealed 
against  both  the  decrees. 

Mr,  J.  Russell  and  Mr.  J.  Parker  (with  whom  were  Mr. 
Ebnsley  and  Mr.  V.  Neale)  for  the  appellant: 

[  772  ]  *     *     The  letter  [of  February,  1840,  see  ante,  p.  198]  was  a 
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complete  equitable  assignment  of  the  100  shares  out  of  all  the  Murbat 
shares  standing  in  Wright's  name.  The  Bank  directors  had  a  pinkott« 
right  to  select  the  100  out  of  all  his  shares.  They  could  not  have 
any  knowledge  of  any  secret  trusts,  and  no  such  trust  ought  to  be 
allowed  to  defeat  bond  fide  transactions  with  third  parties,  Ex  parte 
Wat1dns{i).  Johnson,  the  author  of  the  settlement,  placed  con- 
fidence in  Wright  personally.  The  Bank  directors  placed  no  such 
confidence  in  him,  but  had  actual  possession  of  the  property :  so, 
between  the  two  parties,  the  maxim,  potior  est  conditio  possidentis^ 
must  be  applied,  in  addition  to  the  other  maxim,  that  he  who 
allows  the  ownership  of  his  property  to  appear  to  be  in  another 
person,  under  a  secret  trust,  has  no  right  to  be  preferred  to  him 
who  deals  bond  fide  with  the  ostensible  owner.     *     *     « 

(Lord   GoTTENHAM,   after  stating  the  principle  of  the  case  of       [77S] 
Dearie  v.   Hall  {2),  asked  if  there  was  any  case  in  which  the 
dealing  of  a  trustee  was  held  to  affect  the  right  of  the  cestui 
que  trust.) 

There  is  no  case  expressly  on  that  point.  Why  should  not  they 
be  held  bound  to  have  given  notice  of  the  trust  to  the  Bank 
directors?  Neglecting  to  give  such  notice,  they  have  no  right 
to  complain  that  the  directors  dealt  with  the  ostensible  owner 
as  they  did  with  all  other  owners  of  shares.  Had  Wright  con- 
tracted to  pledge  the  shares  to  a  stranger,  and  the  stranger 
applied  to  the  Bank,  as  would  be  his  duty,  he  would  be  informed 
that  they  were  already  pledged.  But  to  whom  would  the  Bank 
apply  for  information?  By  their  books  Wright  appeared  to  be 
the  owner ;  they  knew  of  no  other  owner ;  and  they  were  them- 
selves in  possession  of  the  shares.  There  was  no  proof  that  any 
of  the  shares  standing  in  Wright's  name,  at  the  time  of  the  bank- 
ruptcy, were  the  shares  purchased  with  the  trust  funds.  It  was 
found  by  the  Master,  and  not  disputed,  that  ninety  at  least  of  the 
original  shares,  and  a  proportional  part  of  the  additional  shares, 
were  not  any  of  those  purchased  with  the  trust  funds.     *     *     * 

Mr.  Beiheli,  for  the  respondents  entitled  under  the  trust  settle-        [  ^74  ] 
ment  (of  1828),  and  for  the  assignees  of  Wright  &  Go.  (8)  : 

♦     *     Whether  Wright  was  trustee,  or  agent,  or  mortgagee,  in       f  ^^^  3 

(1)  2  Mont.  &  Ayr.  348.  first  set  of  respondents,  and  Mr»  J,  A. 

(2)  27  R  B.  1  (3  Buss.  1).  Cooke,  for  the  assignees.  > 

(3)  Mr.  Wood  was  with  him  for  the 
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Murray  respect  of  those  shares,  his  agreement  to  pledge  shares  to  the 
PiKKBTT.  Provincial  Bank  could  not  pass  any  interest  to  that  Bank,  in 
shares  which  belonged  to  Bunyon.  That  agreement  coald  not 
amount  to  an  actual  transfer  of  the  legal  interest  in  any  shares, 
and  could  only  operate  in  equity  to  the  extent  of  affecting  such 
beneficial  ownership  as  Wright  might  have.  And  it  is  clear  from 
the  facts  of  the  transaction,  as  found  by  the  Master,  that  Wright 
had  no  beneficial  interest  in  those  shares  that  he  could  lawfully 
dispose  of.  These  shares,  however,  were  in  the  order  and 
disposition  of  Wright  at  the  time  of  his  bankruptcy,  within  the 
bankruptcy  laws  (i).    *    *    * 

It  is  submitted  that  both  decrees  are  unimpeachable  in  all 
respects,  and  ought  to  be  affirmed. 

Mr.  Purvis,  with  whom  was  Mr.  F.  RiddeU,  for  the  respondent 
Blount : 

It  was  found  by  the  Master's  report,  not  excepted  to,  that 
Wright  in  1826  purchased  twenty  original  shares  in  the  Provincial 
Bank — and  which  were  standing  in  his  name  at  the  time  of  his 
bankruptcy — with  the  monies  and  by  the  direction  of  Walter 
Blount,  and  thereupon  became  a  trustee  of  such  shares  for  Blount, 
and  accounted  with  him  for  the  dividends  which  he  received  on  the 
said  shares,  from  the  time  of  the  purchase  up  to  a  short  time 
[  *778  ]  previous  to  his  bankruptcy.  The  letter  or  contract  by  *Wright  in 
1840,  in  virtue  of  which  the  appellants  claim  an  equitable  title  to 
100  shares  out  of  all  that  were  standing  in  Wright's  name  at  his 
bankruptcy,  being  long  subsequent  to  the  purchase  of  twenty  shares 
in  trust,  cannot  under  any  circumstances,  be  held  to  deprive  Blount 
of  the  benefit  of  his  priority  of  title.    *    *    * 

[  779  ]  Mr.  J.  Rmaell  replied. 

Aug.  IS.      Lord  Brougham  : 

My  Lords,  this  is  a  case  of  very  considerable  importance  in  point 
of  amount  to  the  parties,  but  certainly  not  one  of  any  difficulty  in 
the  argument.  Mr.  Wright,  a  well  known  banker,  and  who  became 
a  bankrupt  towards  the  latter  end  of  the  year  1840,  had,  while  he 
was  a  banker  and  solvent,  as  trustee  under  a  settlement,  joined  with 
others  in  the  purchase  of  160  shares  of  a  trading  concern,  called 

(1)  Their  Lordships  held  that  this  last  point  could  not  be  raised  on  this 
appeal ;  aeepoit,  p.  200. — 0.  A.  S. 
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the  Provincial  Bank  of  Ireland.     This  purchase  was  made  by  the      Mubbat 

trnstees  at  the  instance  of  one  of  the  cestuis  que  trust ;  they  sold     pinkett. 

out  5,000{.  stock,  which  was  part  of  the  trust  funds  ;  and  with  the 

proceeds  of  the  sale,  and  other  monies  which  were  added  by  one  of 

the  cestuis  que  trust,  Johnston,  or  one  acting  for  the  other  cestuis  que 

trust,  they  purchased  the  160  shares  of  1002.  each.  There  could  be  no 

doubt  whatever  that  the  purchase  was  made  by  Wright  as  trustee ; 

it  was  equally  clear  that,  having  so  purchased,  he  held  the  shares 

as  trustee,  even  if  nothing  further  had  been  done  in  the  matter 

than  what  I  have  now  stated.    But  to  make  it  still  clearer,  if 

possible,  the  certificates  of  the  shares  were,  indorsed  with  the  words 

"  160  Irish  Provincial  Bank  share  certificates,  name," — that  is,  in 

the  name  of  *'  John  Wright,  Esq.,  in  trust  for  P.  Johnson.    June  8th, 

1840."     The  certificates  were  deposited  with  and  remained  in  the 

possession  of  one  of  the  cestuis  que  trust,  *and  there  was  subse-      [  *780  j 

quently  to  that  a  declaration  of  trust  executed  by  an  indorsement 

on  the  trust  deed.     Anything,  therefore,  more  absolutely  certain 

than  that  this  was  trust  property,  cannot  possibly  be  imagined. 

To  which  I  must  add,  that  a  bonus  was  afterwards  added  of  ten 

pound  shares,  which  gave  rise  to  thirty-two  auxiliary  or  additional 

shares,  which,  it  is  admitted  on  all  hands — and  I  do  not  think  it 

was  denied  at  the  Bar  in  argument — must  follow  the  fate  of  the 

160,  as  an  accessory  follows  the  fate  of  his  principal ;  for  these  were 

only  additional  shares,  by  way  of  bonus,  or  accession  to  the  original 

trust  shares,  and  consequently  it  must  be  taken  as  if  there  were 

the  160,  plus  the  thirty-two,  and  whatever  equities  apply  to  the 

160,  must,  of  course,  apply  to  the  thirty-two  additional  shares. 

Now,  after  this,  came  the  bankruptcy  of  Mr.  Wright ;  he  stopped 
payment  late  in  November,  1840,  and  afterwards  a  fiat  in  bank- 
ruptcy was  taken  out  against  him.  But  I  ought  to  mention  that, 
previously  to  that,  namely,  on  the  Ist  of  January,  1840,  while  he 
was  still  a  banker  and  solvent,  he  had,  in  security  of  a  debt  con- 
tracted by  him  with  the  said  Provincial  Bank,  agreed  to  assign 
100  shares  to  that  Bank  ;  and  accordingly  a  memorandum,  directed 
by  him  to  the  directors  of  the  Bank,  is  in  evidence :  ''As  security 
for  the  sum  of  4,000Z.,  held  by  me  on  loan  from  the  Bank,  I  hereby 
oblige  myself  to  transfer  into  the  name  of  any  one  of  your  number, 
whenever  you  shall  desire  it,  100  shares,  of  lOOZ.  each,  of  the  stock 
of  the  Provincial  Bank  of  Ireland,  now  standing  in  my  name." 
The  only  question  that  could  arise  with  respect  to  that  memo- 
randum of   agreement,  would  relate   to   so  many  of  those  100/. 
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Murray  shares  as  Mr.  Wright  was  beneficially  entitled  to.  Supposing 
PiNKKTT.  that  the  question  is  decided  against  the  Bank,  and  against  his 
assignees,  representing  him  since  his  bankruptcy,  as  to  the  shares, 
which  he  only  held  on  trust  under  the  settlement ;  but  as  regards 
[  '781 1  the  shares  in  which  *he  was  beneficially  interested,  that  agreement 
may  be  argued,  and  has  been  argued,  and  has  indeed  been  decided, 
to  raise  an  equity  in  favour  of  the  Bank  in  security  of  their  loan 
to  him  of  4,000Z.,  as  against  the  assignees  under  his  bankruptcy. 

Now,  I  may  dispose  first  of  that  last  matter  which  I  have 
mentioned,  because  it  is  taken  out  of  the  cause  altogether.  The 
learned  Viob-Ghanoellor  in  giving  his  judgment  says,  that  the 
opinion  which  he  expressed  with  respect  to  these  160  shares,  and 
82  additional  accruing  shares,  he  gives  on  the  ground  that  that 
being  trust  property  is  not  liable  so  and  so,  saving,  he  says,  any 
question  that  may  be  raised  on  the  ground  of  those  shares  by  the 
assignees  in  respect  of  their  contending  possibly  that  they  were  in 
the  order  and  disposition  of  the  bankrupt;  says  he,  ''If  that 
question  is  to  be  raised  I  must  hear  it  argued,  which  I  have  not 
hitherto  done." 

I  have  enquired  at  the  Bar,  and  I  find  that  that  question  never 
could  arise  here ;  for  the  assignees  have  acquiesced  in  the  judgment 
which  was  given  against  them,  and  accordingly  we  had  not  that 
argument  maintained  at  the  Bar  here.  But  it  is  also  satisfactory 
to  know — as  clearing  up  any  doubt  that  might  remain  upon  that 
part  of  the  judgment  of  the  learned  Judge  below— that  it  was  argued 
before  the  Vioe-Chanoellob,  and  he  disposed  of  the  question  after 
the  decree  to  which  reference  is  made  in  the  report  from  which  I 
have  read  that  passage ;  he  disposed  of  that  question  after  having 
heard  it  argued,  and  disposed  of  it  against  the  assignees,  and 
undoubtedly  the  assignees  acquiesced  in  that  decision,  and  so 
acquiescing  did  not  raise  the  point  at  all  before  your  Lordships. 
My  Lords,  there  came  to  be  a  question  with  respect  to  a  gentle- 
man, Mr.  Blount,  who  claimed  twenty  shares,  alleging  that 
Wright  &  Company,  being  his  bankers,  purchased  them  with 
[  *782  ]  money  in  their  hands  belonging  to  *him,  and  consequently  he 
claimed  those  twenty  shares  as  cestui  que  trust  of  Wright,  as  against 
the  assignees  and  the  Provincial  Bank  also.  The  decree  of  the 
Yice-Ghanobllor  has  directed  an  enquiry  in  respect  of  those  shares, 
the  result  of  which,  if  it  be  found,  as  Mr.  Blount  has  alleged,  that 
they  were  purchased  with  his  monies,  would  of  course  entitle  him 
to  recover  according  to  the  tenor  of  the  other  parts  of  the  decree ; 
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supposing  that  to  be  well  founded,  which  I  think  it  is,  defeating  the      Murray 
claim  on  the  one  hand  of  the  assignees  representing  Wright,  on  the     pjkkbtt. 
other  hand  of  the  Provincial  Bank  of  Ireland,  between  whom  and 
the  cestnis  que  trust  of  John  Wright  the  main  contention  in  this 
case  has  arisen. 

Now  with  respect  to  the  ground  of  the  contention  on  the  part  of 
the  Provincial  Bank  of  Ireland,  I  hope  I  may  be  permitted,  with  all 
due  courtesy  towards  those  parties,  to  express  my  great  wonder  that 
that  should  ever  have  been  held  to  be  an  argueable  point.  Here  is 
a  trustee,  purchasing  as  such,  without  any  doubt,  holding  as  such, 
acknowledged  as  such.  Then  to  say,  in  the  first  place,  that  they 
can  pass  by  the  assignment  to  the  assignees  under  the  Jiat  is 
monstrous.  But  that  is  given  up ;  they  were  not  in  the  order  and 
disposition  of  the  bankrupt,  or  anything  of  the  kind.  Then  what 
claim  has  the  Provincial  Bank  of  Ireland?  Now  here  I  ask  to 
keep  entirely  out  of  view  the  whole  of  the  argument  resting  upon 
notice.  It  is  said,  that  Wright  being  a  shareholder  in  the  Bank, 
had  notice — of  course  he  had  notice  as  a  trustee  acting  as  such — 
and  that  through  him  the  Bank  had  notice.  Now  I  lay  that 
entirely  out  of  view.  It  is  a  perfectly  debateable  point  on  either 
side.  I  do  not  deny  that  something  may  be  said  in  support  of  the 
point  of  constructive  notice,  and  a  good  deal  more,  perhaps,  in  my 
opinion  against  it ;  but  at  all  events  it  is  wholly  unnecessary,  it  is 
totally  superfluous.  I  do  not  say  it  is  beside  the  question ;  for  if 
the  case  laboured  in  other  ^points  it  might  keep  it ;  but  I  do  not  [  *788  ] 
see  the  necessity  of  it  to  support  this  judgment  of  the  learned 
Yicb-Chimcbllor  at  all;  because  the  case  stands  perfectly  clear 
without  saying  one  word  of  notice,  either  actual,  or  implied  and 
constructive.  What  is  the  ground  of  that  extraordinary  contention 
of  these  parties  ?  In  the  first  place,  we  were  desired  to  look  into 
the  various  parts  of  the  deed  of  settlement  of  the  Provincial  Bank 
under  which  they  act,  and  we  did  look  into  them,  and  a  minute 
examination  of  them  tended,  at  every  step  we  took,  to  defeat  the 
claim  of  the  Bank.  But  what  is  the  sum  and  substance  of  their 
contention  ?  It  was,  that  they  had  a  general  lien  over  Mr.  Wright's 
shares,  and  that  general  lien  arose  from  his  being  a  partner,  and 
that  he  being  such  partner  as  aforesaid,  was  indebted  to  them,  or 
would  be  found  to  be  indebted  to  them  upon  the  winding  up  and 
balancing  of  the  accounts,  and  that  being  so  indebted  to  the  Bank, 
they  had  such  a  lien  as  gave  them  a  right  to  retain  his  shares. 
But  even  that  is  not  sufficient;   tor,  at  the  very  outside,  that 
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MuBBAT  argument  and  that  statement  of  the  case  could  only  extend  to  the 
PinkJett.  right  to  retain,  by  virtue  of  their  lien,  the  shares  belonging  to  John 
Wright  beneficially.  But  did  that  lien  give  them  a  right  to  retain 
shares  which  were  not  his,  John  Wright's,  but  F.  Johnson's 
shares,  and  which  had  been  deposited  with  a  memorandum  of 
trust  indorsed,  and  upon  which  shares  John  Wright  had  executed 
a  declaration  of  trust,  divesting  him  of  all  beneficial  interest,  and 
confessing  that  he  held  them  as  trustee  for  the  benefit  of  another  ? 
What  is  said  about  the  lien  that  partners  have  in  a  concern,  must 
be  taken  with  very  great  allowance  even  in  the  ordinary  case  of  a 
beneficial  interest,  and  supposing  he  had  not  been  a  trustee; 
because  in  the  case  of  a  partnership  there  must  be  a  winding  up 
and  a  dissolution  before  you  can  tell  what  one  partner  owes  to 
another.  In  this  case  of  a  joint  stock  Bank,  the  very  object  of  the 
[  *784  ]  concern  is  to  enable  a  person  to  cut  out  *and  come  in,  as  it  were, 
without  any  winding  up  of  the  concern,  and  when  you  cannot  tell 
how  the  account  may  stand  between  the  parties.  That  of  itself  is 
sufficient  to  dispose  of  the  main  ground  of  their  contention. 

But  the  principal  point  on  which  I  rely,  and  which  cannot  leave 
a  doubt  in  any  man's  mind,  is,  that  that  could  never  extend  by 
possibility  to  give  them  a  lien  over  shares  which  were  not  John 
Wright's  shares  at  all,  and  therefore  not  the  partner's  shares, 
supposing  it  were  a  case  of  common  partnership,  but  which  were 
the  shares  of  the  cestuis  que  trust,  who  alone  were  beneficially 
interested.  Without,  therefore,  going  further  into  this  case,  as 
I  am  moving  your  Lordships  to  affirm  the  judgment,  I  only  remind 
you  how  very  clear  we  held  this  to  be,  from  time  to  time,  in  the 
course  of  the  argument. 

I  will  therefore  simply  content  myself  with  moving,  that  the 
judgment  of  the  learned  Yicb-Ghanobllor  be  affirmed,  and  also, 
undoubtedly,  with  costs. 

Thb  Lobd  Ghanobllob: 

If  the  grounds  upon  which  the  appellant  has  endeavoured  to 
support  his  case  were  to  be  countenanced  by  this  House,  it  appears 
to  me  that  there  would  be  a  greater  inroad  made  thereby  on  the 
security  of  property  held  in  trust  than  by  any  decision  which  has 
ever  been  come  to  in  any  court  of  justice.  For,  what  is  the  case? 
Of  the  fact  of  these  shares  being  held  in  trust,  there  is  no  doubt ; 
the  only  doubt  that  has  ever  been  suggested  has  been  that,  although 
it  is  clear  that  the  160  shares  were  originally  the  property  of  the 
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family,  yet  that  those  were  sold  and  changed,  and  other  shares  were      Murbat 
re-purchased  by  the  trustee.    Now  a  party  who  is  a  trustee  cannot     pinkbtt. 
divest  himself  of  his  trust  in  that  way.     If  he  commits  a  breach  of 
trust  by  selling  the  trust  property,  and  re-purchases  it,  and  re-invests 
it  again,  is  he  not  a  trustee  of  the  property  so  re-purchased  ?    Is 
he  to  say,  "  No,  I  have  sold  10,0002.  stock  of  yours,  it  is  true,  but 
*I  have  sold  it,  and  bought  with  the  money  10,000Z.  other  stock,       [  •''ss  ] 
and  I  am  not  liable  to  you  as  a  trustee."     He  may  have  changed 
it  from  time  to  time,  but  as  he  is  found,  at  the  time  of  his  bank- 
ruptcy, to  be  in  possession  of  certain  shares  which  he  was  bound 
to  have  as  trustee  for  this  family,  of  those  shares,  beyond  all  doubt, 
he  must  be  considered,  as  against  every  person,  as  a  trustee. 

Then  what  is  the  claim  of  the  Bank  ?  The  Bank  say,  ''  Tou  are 
a  shareholder  in  this  concern  in  respect  of  these  shares,  but  we  have 
advanced  you  money,  not  as  a  shareholder,  not  as  a  partner,  but  as 
a  person  borrowing  money  of  the  Bank ;  and  because  you  owe  us 
money,  we  insist  upon  retaining  these  shares  standing  in  your 
name,  to  repay  the  balance  which  is  due  from  you  to  the  Bank." 
Whether  that  might  or  might  not  prevail  if  these  shares  belonged 
to  him  individually  is  another  matter  ;  but  is  that  to  prevail  on  the 
assumed  fact,  which  is  now  established,  that  he  had  not  these  shares 
beneficially,  but  that  he  was  a  trustee  of  them  for  others  ?  The 
doctrine  would  be  this,  that  if  property  be  vested  in  a  person  in 
trust,  if  that  property  in  any  way  comes  under  the  controul  of 
persons  to  whom  he  is  indebted,  those  persons  can  pay  the  trustee's 
debt  out  of  the  trust  money ! 

The  next  proposition  is — and  which  was  thought  so  extravagant 
that  it  was  not  mentioned  in  the  argument,  though  it  stands  in  the 
printed  case  as  one  of  the  grounds  brought  forward  for  the  con- 
sideration of  the  House,  and  one  of  the  grounds  argued  below — the 
next  proposition  is  one  that  is  equally  extravagant.  They  say  you 
have  in  terms  pledged  these  shares.  Now  if  this  property  had  been 
property  in  which  the  trustee  had  the  legal  estate,  and  the  trustee 
had,  in  breach  of  trust,  transferred  the  legal  estate  to  other  persons, 
the  question  then  would  have  arisen  as  to  whether  they  were  or 
were  not  purchasers  without  notice.  But  no  such  case  occurs  here. 
The  shares  never  have  been  transferred  at  all ;  they  ^remain  in  the  [  *786  ] 
name  of  John  Wright.  He  is  trustee  of  those  shares  so  standing  in 
his  name ;  and  all  that  he  has  done  has  been  an  attempt  to  commit 
a  breach  of  trust,  and  a  fraud  undoubtedly  on  the  Bank,  by  saying, 
**  I  will  pledge  these  shares  so  standing  in  my  name  for  the  purpose 


204 


1846.    H.  L.     12  CL.  &  FIN.  786. 


[b.b. 


MUBRAT 

V. 
PiNKETT. 


of  securing  the  debt  which  I  owe  to  yon."  Then  here  are  two 
equities,  that  is  to  say,  here  is  a  trustee  of  the  property  which  he 
held  for  the  benefit  of  the  cestuis  que  trust,  endeavouring  to  create 
an  equity  upon  that  property  to  secure  his  own  debt.  Which  of 
those  two  equities  is  to  prevail  ?    Undoubtedly  the  former. 

That  is  the  whole  case  which  has  been  the  subject  of  the 
argument  below,  and  of  the  appeal  to  this  House. 

Lord  Campbell: 

I  entirely  concur  in  the  well  considered  judgment  of  the  learned 
Vigb-Ghanobllob  in  this  case;  and  I  do  think  that  the  parties 
ought  to  have  been  satisfied  with  it. 

The  decree  was  affirmed,  ivitii  costsJ 
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Lord 
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Lord 
Brougham. 

Lord 
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[  ^788  ] 


BEANDAO  V.  BAKNETT  and  Others  (1). 

(12  Clark  &  Pinnelly,  787—811 ;  8.  C.  3  0.  B.  519.) 

The  general  lien  of  bankers  is  part  of  the  law  merchant,  and  is  to  be 
judicially  noticed,  like  the  negotiability  of  bills  of  exchange. 

A  banker's  lien  does  not  arise  on  securities  deposited  with  him  for  a 
special  purpose,  as  where  Exchequer  bills  are  placed  in  his  hands  to  get 
interest  on  them,  and  to  get  them  exchanged  for  new  bUls.  Such  a  special 
purpose  is  inconsistent  with  the  existence  of  a  general  lien. 

Where  a  person  who  is  in  reality  the  agent  of  another,  deposits  Exchequer 
bills  with  his  own  bankers,  without  informing  them  whose  property  these 
bills  are,  the  bankers  may  be  held  entitled  to  consider  these  bills  as  the 
depositor's  property,  and  to  hold  them  as  security  for  any  money  due  to 
them  from  him,  if  the  mode  of  deposit,  or  the  circumstances  attending  it, 
give  them  a  lien  on  the  bills  as  against  him. 

A.  was  the  London  agent  of  B.,  a  Portuguese  merchant,  and  in  that 
character  purchased  Exchequer  biUs  for  him,  received  interest  on  them,  and 
at  proper  intervals  got  them  exchanged  for  others.  He  acted  in  the  same 
manner  for  several  other  foreign  customers.  A.  kept  an  accoimt  with  C, 
as  his  banker,  and  at  C.'s  banking-house  had  several  tin  boxes,  in  which 
he  deposited  these  Exchequer  bills,  and  of  which  he  kept  the  keys.  On  the 
1st  December,  1836,  A.  took  out  of  a  tin  box  several  Exchequer  bills,  which 
he  delivered  to  C,  requesting  C.  to  get  the  interest  due  on  them,  and  to  get 
the  Exchequer  bills  exchanged  for  others.  C.  did  so.  Before  A.  came  to 
take  back  the  Exchequer  bills,  acceptances  of  his  beyond  the  amount  of  his 
cash-credit  account,  were  presented  at  C.'s  Bank,  and  paid.  A.  afterwards 
became  bankrupt : 

Held  that  C.  had  not  a  lien  on  the  Exchequer  bills  in  his  hands  for  the 
balance  due  to  him  on  A.'s  account. 

This  was  a  writ  of  error  brought  upon  a  judgment  of  the  Court 
of  Exchequer  Chamber,  reversing,  upon  writ  of  *error  a  judgment 

(1)  Followed  in  London  Chartered  Bank  of  Auatralia  v.  White  (1879)  4  App. 
Cao.  413,  48  L.  J.  0.  P.  75.--J.  G.  P. 
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given  for  the  plaintiff  by  the  Court  of  Common  Pleas,  in  an  action     Bbandao 
of  trover.  Barn'ktt. 

The  declaration  was  in  the  usual  form  of  trover,  for  converting 
Exchequer  bills.  The  pleas  were,  1st,  Not  guilty  ;  2ndly,  a  denial  of 
the  plaintiff's  property  in  the  Excheqaer  bills ;  and,  Srdly,  a  special 
plea,  in  which  the  defendants,  as  bankers,  set  up  a  claim,  by  way 
of  lien,  to  retain  the  Exchequer  bills  to  secure  the  balance  due  to 
them  from  a  firm  called  James  Burn  &  Go. 

The  Exchequer  bills  sought  to  be  recovered  were  twenty-one  in 
number,  and  amounted  to  the  sum  of  10,100Z.  The  balance  of 
James  Burn  &  Co.,  in  respect  of  which  the  lien  was  claimed,  amounted 
to  8,2112.  198.  Id. 

The  plaintiff  was  a  Portuguese  merchant,  who,  up  to  the  year 
1884,  resided  at  Rio  de  Janeiro,  but  in  that  year  returned  to 
Portugal,  where  he  has  since  resided. 

The  defendants  are  bankers  in  London. 

Edward  Burn,  who  for  many  years  carried  on  business  as  a 
merchant  in  London,  and  traded  under  the  firm  of  James  Burn 
&  Co.,  kept  an  ordinary  banking  account  with  them,  drawing 
cheques  upon  them,  and  making  bills  payable  at  their  Bank :  and 
such  cheques  and  bills  were  paid  by  the  defendants  out  of  the  funds 
held  by  them  on  Bum's  account,  which  was  always  in  cash  to  meet 
them. 

Bum  was  the  agent  and  correspondent  of  the  plaintiff,  who  from 
time  to  time  remitted  bills  of  exchange  and  money  to  Burn,  and 
employed  him  upon  conunission  to  invest  the  proceeds  in  Exchequer 
bills.  Burn  was  employed  in  the  same  manner  by  other  foreign 
correspondents. 

Bum  kept  at  his  bankers,  in  separate  tin  boxes,  under  his  own 
lock,  the  Exchequer  bills  purchased  for  his  different  correspondents, 
except  when  it  became  necessary  to  receive  the  interest  and  exchange 
the  bills. 

Upon  some  of  those  occasions  Bum  took  the  plaintiff's  ^Exchequer  [  *789  ] 
billB  from  the  tin  box,  and  delivered  them  to  the  defendants,  with  a 
request  that  they  would  receive  the  interest  and  exchange  the  bills ; 
and  after  the  defendants  had  so  done,  Bum  obtained  the  new  bills 
from  them  when  he  next  called  at  the  banking-house,  which 
generally  happened  withiQ  a  week  or  fortnight  after  the  receipt 
of  the  bills  by  the  defendants ;  and  when  he  so  obtained  them,  he 
locked  them  in  the  tin  box,  as  before,  where  they  remained  till 
wanted. 
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Bbavdao  Prior  to  December,  1886,  Bum  had  sold,  by  express  order  of  the 
Babxbtt.  plamtiff,  so  much  of  the  plaintiff 's  Exchequer  bills  as  reduced  the 
amount  to  10,100Z.,  and  on  1st  December,  1886,  the  remaining 
Exchequer  bills  of  the  plaintiff  (to  that  amount)  were  locked  up  in 
the  private  tin  box,  as  before  described.  The  usual  advertisement 
by  the  Government  for  the  payment  of  the  interest  and  exchanging 
the  Exchequer  bills  appeared  about  that  time  ;  and  on  or  about  Ist 
December,  Bum  went  to  the  banking-house  of  the  defendants,  and 
took  from  his  private  tin  box  the  last  mentioned  Exchequer  bills, 
and  delivered  them  to  one  of  the  defendants,  saying,  "  will  you 
have  the  kindness  to  get  these  bills  exchanged  for  me?  "  The 
defendants  counted  the  bills,  repeated  the  number  to  Burn,  who 
said,  ''  Right ; "  and  no  further  conversation  passed  upon  the 
occasion. 

The  following  is  the  form  of  one  of  the  Exchequer  bills  : 

"  No.  8,551.    1,000L    By  virtue  of  an  Act,  6th  &  7th  Gulielm  IV., 
Eegis,  for  raising  the  sum  of  14,007,950f.,  by  Exchequer  bills,  for 

the  service  of  the  year  1886-7,  this  bill  entitles ,  or  order, 

to  one  thousand  pounds,  and  interest  after  the  rate  of  twopence 
halfpenny  per  centum  per  diem,  payable  out  of  the  first  aids  or 
supplies  to  be  granted  in  the  next  session  of  Parliament,  and  this 
bill  is  to  be  current  and  pass  in  any  of  the  public  revenues,  aids, 
[  *79Q  ]  taxes,  or  supplies,  or  to  the  account  of  his  Majesty's  *Exchequer 
at  the  Bank  of  England,  after  the  5th  day  of  April,  1887.  Dated 
at  the  Exchequer  this  19th  day  of  December,  1886.  If  the  blank 
is  not  filled  up,  this  bill  will  be  paid  to  bearer.  The  cheques  must 
not  be  cut  off. — J.  Newport." 

The  blanks  in  the  Exchequer  bills  delivered  out  by  Burn  had 
not  been  filled  up,  and  they  were  therefore  negotiable  securities, 
payable  to  bearer,  and  transferable  by  delivery. 

The  defendants,  on  the  20th  of  the  same  month  of  December, 
delivered  up  the  bills  so  received  from  Burn  at  the  proper  office, 
receiving  the  interest  due  upon  them,  which  they  carried,  as  usual, 
to  the  account  of  Burn,  and  obtained  in  exchange  the  new  Exchequer 
bills,  which  formed  the  subject  of  this  action.  The  defendants  had 
no  notice,  until  the  failure  of  Burn,  that  the  bills  were  not  his 
property  ;  nor  were  the  names  of  Burn's  bankers  ever  communicated 
to  the  plaintiff. 

At  the  time  Burn  delivered  the  Exchequer  bills  to  the  defendants, 
on  Ist  December,  he  was  unwell,  and  he  was  unable  to  come  to 
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town  on  buBinesB,  as  usual,  from  that  time  until  after  his  failure  in  Bbandao 
business,  which  happened  on  the  28rd  day  of  January,  1887,  and  barn'ett. 
he  had  no  communication  with  his  bankers  (the  defendants)  further 
than  that  in  the  interval  he  had  desired  his  clerk  to  procure  from 
the  defendants  the  particulars  of  the  Exchequer  bills  received 
in  exchange  for  those  delivered  by  him  to  be  exchanged ;  and 
the  defendants  furnished  to  the  clerk  a  paper  containing  such 
particulars. 

On  the  morning  of  the  21st  January,  1887,  the  balance  of  Burn's 
account  was  in  his  favour  to  the  amount  of  1,596Z.  lis.  But  in  the 
course  of  that  day,  bills  accepted  by  Bum,  and  made  payable  at  the 
defendants,  were  presented  for  payment,  and  the  defendants  paid 
them  to  the  amount  of  4,808Z.  10«.  Id.  These  bills  had  been  accepted 
at  periods  prior  to  the  delivery  of  the  exchequer  bills  to  the  defen- 
dants. These  pajrments  by  the  defendants  absorbed  the  balance  to 
the  credit  of  Burn's  account,  *and  made  him  a  debtor  to  the  [  *79i  ] 
defendants  to  the  amount  of  8,2112.  Ids.  Id.  For  this  amount  the 
defendants  held  the  plaintiff's  Exchequer  bills,  and  in  consequence 
of  such  detention  this  action  was  brought. 

At  the  trial  of  the  cause  before  the  Lord  Chief  Justice  Tindal,  at 
the  sittings  after  Michaelmas  Term,  1887,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  of  Common  Pleas 
upon  a  special  case,  with  liberty  to  either  party  to  turn  the  case 
into  a  special  verdict,  which  was  afterwards  done. 

In  Michaelmas  Term,  1840,  the  Coubt,  after  taking  time  to 
consider,  gave  judgment  in  favour  of  the  plaintiff  (i).  This  judg- 
ment was  afterwards  reversed  in  the  Exchequer  Chamber  (2). 

Sir  T.  Wilde  and  Mr.  Montagu  Smith  for  the  plaintiff  in  error : 

It  is  admitted  that  bankers  may,  as  a  general  rule,  have  a  lien 
on  property  deposited  with  them  by  their  customer,  if  at  the  time 
of  such  deposit  their  customer  is  actually  indebted  to  them.  But 
that  lien  can  only  arise  on  such  property  as  may  come  into  their 
hands  in  the  way  of  their  trade  as  bankers.  The  first  thing,  there- 
fore, for  the  bankers  to  establish  in  this  case  is,  that  the  Exchequer 
bills  were  put  into  their  hands  by  the  customer  in  the  course  of 
their  trade.  It  cannot  be  said  that  that  is  the  case  here.  The 
facts  of  this  case  show  that  the  Exchequer  bills  were  delivered  to 
the  bankers,  not  in  the  ordinary  way  of  their  trade,  but  only  for  a 
special  purpose.  In  such  a  case  no  general  lien  can  arise.  *  *  * 
(1)  1  Man.  &  G.  908 ;  Scott,  N.  B.  96.  (2)  6  Man.  &  G.  630. 
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Bramdao         As  a  general  rale,  it  is  clear  that  no  two  persons  can,  by 

Babnktt.     agreement  between  themselves,  create  a  lien  in  favour  of  one  of 

f  792  ]       them  against  the  goods  of  a  third  person,  Leuckhart  v.  Cooper  (i), 

Rushforth  v.  Hadfield (a) ,  Oppenheim  v.  Rus8ell{s),  Lucas  v.  Dorrien  (4), 

lay  down  that  principle  in  a  clear  and  positive  manner. 

No  doubt,  it  is  stated  here,  that  it  is  the  custom  of  bankers  to 
receive  Exchequer  bills  from  their  customers,  and  in  the  course  of 
their  business  to  receive  the  interest  on  the  bills,  and  to  get  those 
bills  exchanged  at  the  proper  time  for  others ;  but  the  case  here 
goes  on  expressly  to  say,  that  these  bills  were  received  under  the 
special  circumstances  which  the  verdict  sets  forth.  This  very  mode 
of  stating  how  the  bankers  became  possessed  of  these  bills,  takes 
this  particular  case  out  of  the  general  custom ;  so  that,  supposing 
the  custom  to  be  what  the  defendants  say,  the  verdict  here  shows 
that  that  custom  does  not  attach  on  these  bills.  *  *  * 
[  793  ]  The  bills  are,  beyond  all  question,  the  property  of  the  plaintiff. 

It  lies  on  the  bankers  to  show  the  facts  which  have  taken  out  of 
the  plaintiff  the  right  to  dispose  of  this  property.  They  have  not 
shown  any  such  facts,  and  such  facts  cannot  be  implied.  [They 
cited  Withams  v.  Leuns  (6) ;  Holdemess  v.  CoUinson  (d) ;  Hewinson 
V.  Outhrie  (7) ;  and  Scarfe  v.  Morgan  (s) ;  and  contended  that, 
assuming  that  any  lien  was  created,  the  defendants  ought  to  have 
pleaded  the  particular  facts  on  which  they  alleged  it  to  arise.] 
1-795-1  In  the  course  of  the  argument  in  this  very  case  in  the  Court 

below,  Mr.  Baron  Pabee  expressed  his  opinion  as  to  the  necessity 
of  putting  this  claim  of  lien  on  the  record.  He  said  (9) :  ''  where 
the  custom  is  set  out  upon  the  record,  the  Court  can  see  the  extent 
of  it,  whether  it  extends  to  all  negociable  securities,  for  whatever 
purpose  deposited,  or  whether  it  is  limited  to  deposits  made  with 
the  banker  in  the  course  of  business."  He  must  of  course  have 
changed  that  opinion  when  he  concurred  in  this  judgment,  since 
the  supposed  custom,  and  the  circumstances  out  of  which  it  is  said 
to  arise  are  not  here  set  forth ;  but  it  is  submitted,  with  much 
confidence,  that  his  first  impression  was  the  correct  one.  The 
special  verdict  here  is  defective  in  two  respects,  first,  because 
r  *79g  -1      nothing  is  stated  as  to  what  is  the  general  custom  of  ^merchants 

(1)  43  R.  R.  602  (3  Bing.  N.  C.  99).  v.  Winfffield,  Hob.  263. 

(2)  8  E.  E.  620  (7  East,  224).  (6)  31  E.  E.  174  (7  B.  &  0.  212). 

(3)  6  E.  E.  604  (3  Bos.  &  P.  42).  (7)  42  E.  B.  720  (2  Bing.  N.  0.  766). 

(4)  18  E.  E.  480  (7  Taunt.  278 ;  1  (8)  4  M.  &  W.  486. 
Moo.  29).  (9)  6  Man.  &  G.  660. 

(5)  1  Wills.  00.     See  also  Duncvmhe 
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as  to  lien,  and,  secondly,  because  what  is  now  claimed  exceeds  any-  Brandao 
thing  that  has  been  asnal.  On  both  these  grounds  the  judgment  babnett. 
of  the  Court  below  is  defective. 

(Lord  Campbbll  :  If  a  general  lien  is  once  established,  it  surely 
then  becomes  matter  of  law:  whether  it  exists  or  not  may  be 
matter  of  fact,  but  when  it  exists  the  extent  of  it  must  be  matter 
of  law.) 

That  is  not  so  in  the  first  instance;  for  the  circumstances  from 
which  it  arises,  and  the  extent  to  which  in  any  particular  place  or 
trade  the  lien  exists  must  first  be  ascertained  by  evidence.  But 
assuming  that  bankers  have  a  general  lien,  and  that  that  is  such 
settled  matter  of  law  as  not  to  require  to  be  stated  in  the  special 
verdict,  then  it  is  submitted  that  the  facts  here  shown  on  the  record 
do  not  bring  this  case  within  that  general  rule.  The  leaving  of 
these  Exchequer  bills  in  the  hands  of  the  bankers  was  like  leaving 
plate  with  them.  The  property  continued  in  the  owner.  The 
general  right  of  the  plaintiff  is  clear;  the  defendants  must,  by 
facts,  take  themselves  out  of  the  operation  of  that  clear  right.  No 
such  facts  are  shown  here.  The  deposit  of  the  bills  was  like  the 
deposit  of  plate,  an  act  done  for  a  special  purpose,  but  not  falling 
within  the  description  of  an  act  done  in  the  ordinary  course  of  their 
business  as  bankers. 

[They  also  cited  Collins  v.  Martin  (i),  Kruger  v.  Wilcox  (2)^ 
Drinkwater  v.  Qoodwin(i)^  and  Naylor  v.  MangleB{4).'\ 

The  Solieitor-Oeneral  (Sir  F,  Kelly)  and  Mr.  Martin^  for  the 
defendants  in  error : 

It  is  perfectly  clear  that  with  respect  to  the  general  lien  of 
certain  classes  of  persons,  a  banker,  a  wharfinger  and  a  factor,  the 
right  to  lien  is  now  matter  of  law.  The  general  right  of  lien  of  a 
factor,  and  the  right  of  stoppage  in  transitu  are  instances  of  this 
sort.  This  latter  right  is  of  extremely  modem  origin;  yet  it  is 
stated  by  Lord  Tenterden,  in  his  book  upon  shipping  (s),  to  be 
matter  of  law.  No  Judge  would  require  it  to  be  pleaded,  nor  any 
one  allow  it  to  be  proved.  *  *  The  right  is  a  general  right ;  it  [  797  ] 
is  for  the  other  party  to  show  that  his  is  a  case  of  exception. 

If  Exchequer  bills  are  placed  in  the  hands  of  bankers  to  do  the 

(1)  4  B.  B.  752  (1  Bos.  ft  P.  648).  (4)  6  B.  B.  722  (1  Esp.  109). 

(2)  Amb.  252.  (5)  Oh.  zi.,  Sheets  ed.  511. 

(3)  Cowp.  251. 
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bbandao  particular  buBiness  with  respect  to  them,  which  it  is  the  business 
Barnbtt.  of  a  banker  to  perform,  the  lien  at  once  attaches.  A  case  of  this 
kind  marks,  in  the  plainest  manner,  the  distinction  between  the 
cases  of  the  deposit  of  plate  with  a  banker  and  the  deposit  with 
him  of  bills  of  exchange,  with  a  direction  to  him  to  get  in  the 
money  as  it  becomes  due  on  those  bills.  In  the  latter  case  there 
[  *79s  ]  is  no  *doubt  that  the  lien  would  attach,  and  so  it  will  in  the  case 
of  the  Exchequer  bill  deposited  with  the  banker  to  get  interest  upon 
and  then  to  get  exchanged.  The  case  of  Davis  v.  Bowsherii),  shows 
what  is  the  general  right  of  a  banker  to  lien  upon  securities  of  the 
customer  placed  in  his  hands.     *    *    * 

(LoBD  Campbell:  You  admit  that  the  lien  did  not  exist  while  the 
bills  were  locked  up  in  the  boxes  in  the  bankers'  strong  room.  Now, 
suppose  Bum  had  told  the  bankers  to  get  these  bills  exchanged  and 
to  return  them  to  the  boxes,  and  the  bankers  had  promised  to  do  so 
by  twelve  o'clock  on  a  particular  day,  would  they  have  obtained  a 
lien  upon  them  by  the  fact  that  at  ten  o'clock  on  that  day  the  balance 
was  turned  in  their  favour  ?) 

They  would  not,  if  it  was  shown  that  there  was  any  positive 
contract  to  return  the  bills,  at  all  events  at  twelve  o'clock;  but  they 
would  get  the  lien  if  there  had  been  a  mere  delivery  of  the  bills  to 
get  them  exchanged,  without  any  such  contract  being  made  as  to 
their  return  at  a  particular  time. 

(Lord  Bbougham  :  But  is  it  not  the  same  thing  if  a  man  says, 
**  take  the  bill  and  get  it  exchanged  in  the  usual  way  ?  "  Does  not 
the  taking  of  the  bills,  under  such  circumstances,  amount  to  an 
undertaking  on  the  part  of  the  bankers  to  return  the  bills  as  soon 
as  the  particular  thing  for  which  the  bills  were  entrusted  to  them 
has  been  performed  ?) 

[  *799  ]  It  is  not  the  same  thing.  In  one  case  the  ^general  right  to  lien 
would  arise :  in  the  other  it  would  be  excluded  by  the  particular 
terms  of  the  contract.  In  the  present  case  the  transaction  was  one 
so  completely  in  the  ordinary  business  of  bankers,  and  so  free  from 
the  influence  of  any  particular  contract,  that  the  lien  arose  as  of 
course,  and  for  the  plaintiff  to  make  out  an  exemption  from  its 
operation  it  is  necessary  for  him  to  show  that  the  deposit  was  made 
upon  a  contract,  that  though  the  balance  should  be  against  the 
customer,  the  lien  of  the  banker  should  not  attach. 
(1)  2KB.  660  (5  T.  E.  4S8). 
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(Lord  Campbell  :  But  was  it  not  a  part  of  the  contract  that  the     Brandao 
new  bills  were  to  be  restored?)  Barnbtt. 

In  all  cases  whatever,  where  property  is  entrusted  by  one  man  to 
another,  it  is  on  an  implied  contract  that  it  is  to  be  returned  on 
request,  and  so  far  as  that  implied  contract  is  concerned,  there  is 
not  a  shadow  of  distinction  between  property  put  into  the  hands  of 
a  person  in  the  ordinary  course  of  his  business  and  for  a  special 
porpose. 

(liOBD  Campbell  :  Tou  may  argue  that  there  is  no  distinction  in 
law,  but  there  is  plainly  a  distinction  in  fact. 

Lord  Brougham  :  Thus :  if  I  put  money  into  the  hands  of  my 
banker,  he  is  my  debtor  to  the  amount  of  the  money ;  but  that  is 
not  80  with  respect  to  a  bill  of  exchange  put  into  a  box  in  his 
hoase.) 

If  a  bill  of  exchange  and  an  Exchequer  bill  were  put  into  the  hands 
of  a  banker  on  the  same  day,  he  would  be  bound  to  deal  with  both 
as  the  property  of  the  person  depositing  them,  and  to  restore  both 
on  demand. 

(The  Lord  Chancellor  (Lord  Lyndhurst)  :  It  seems  to  have  been 
thought  in  the  Court  of  Common  Pleas  that  no  representation  was 
here  made  that  the  customer  had  a  right  to  deal  with  them  as  his 
property.) 

The  absence  of  any  distinct  representation  of  that  sort  will  not 
affect  the  case,  if  the  deposit  of  the  bills  can  be  treated  as  a  deposit 
for  the  purpose  of  their  being  used  by  the  bankers  in  their  character 
of  bankers.  The  purpose  for  which  the  deposit  was  made  here 
established  that  fact.  It  is  supposed,  on  the  other  side,  that  these 
particular  securities  were  delivered  *to  the  bankers  under  an  implied  [  *s^  ] 
promise  that  they  should  be  delivered  back  whenever  the  customer 
might  think  proper  to  ask  for  them.  To  a  certain  extent  that  is 
true.  But  that  will  not  prevent  the  lien  from  attaching,  for  all 
deposits  of  property  are  impliedly  subject  to  that  condition. 

(The  Lord  Chancellor  :  The  proposition  to  support  your  argu- 
ment should  be  qualified  thus  :  shall  be  returned  when  demanded, 
provided  that  the  balance  shall  not  be  against  the  depositor. 

LoRp  Caupbbll:  That  would  apply  to  all  negotiable  securities 
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Bbavdao      deposited  with  a  banker.      You  say  that  there  is  no  distinction 
Barnbtt.     between  the  deposit  of   an  Exchequer  bill  and  other  negotiable 

security  to  be  locked  up,  and  negotiable  securities  which  remain 

with  the  banker.) 

The  qualification  ''  to  be  locked  up,"  is  not  to  be  introduced  here ; 
that  would  be  matter  of  special  direction.  The  act,  which  takes 
place  after  the  return  to  the  customer,  must  not  be  mixed  up  with 
the  return  itself. 

The  contract  with  the  bankers  is,  that  they  will  receive  the  bills, 
and  take  care  of  them.  The  moment  it  is  shown  that  Exchequer 
bills  pass  by  delivery,  and  that  it  is  the  custom  of  bankers,  in  the 
course  of  their  business,  as  such  to  change  them,  the  right  to  lien 
for  a  general  balance  is  established :  [Davis  v.  Bowsher  (i),  Jourdain 
V.  Lefevre  (2),  Bosanquet  v.  Dudman  (8),  and  Wookey  v.  Pole  (4)]. 

[  802  ]  (The  Lord  Ghancbllob  :  In  that  case  there  was  an  express  pledge.) 

That  is  so ;  but  the  case  shows,  by  being  decided  on  the  ground  of 
such  instruments  passing  by  delivery,  that  though  the  circumstances 
may  not  be  the  same,  the  principle  is. 

(The  Lord  Chancellor  :  The  question  here  seems  to  be,  whether, 
for  all  purposes,  a  party,  who  is  in  possession  of  a  negotiable 
instrument,  is  to  be  considered  as  the  owner  of  it.  He  may  pledge 
it,  provided  that  all  is  done  bond  fide  in  making  the  pledge :  but  are 
the  circumstances  here  such  as  are  equivalent  to  an  express  pledge  ?) 

They  must  be  so  considered  in  virtue  of  the  ordinary  business  of 
a  banker,  and  of  his  established  right  of  lien  over  securities 
deposited  in  his  hand  in  the  way  of  his  business. 

(The  Lord  Chancellor  :  Suppose  a  man  goes  to  a  banker  with 
1,(X)0Z.  in  bank  notes,  and  says,  I  want  to  send  this  money  into  the 
country,  will  you  get  these  notes  changed  for  a  Bank  post  bill,  and 
the  banker  says  that  he  will ;  but  when  the  man  goes  again  to  get 
the  Bank  post  bill,  the  banker  says,  I  shall  retain  these  notes,  or 
this  bill,  until  you  pay  the  balance  which  I  now  discover  to  be 
against  you.) 

That  is  either  a  case  idem  per  idem  with  the  present,  or  the  answer 

(1)  2  E.  R  650  (5  T.  E.  488).  (3)  1  Stark.  1. 

(2)  1  Eep.  65.  (4)  22  £.  B.  594  (4  B.  &  Aid.  1). 
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to  it  is,  that  what  the  banker  andertakes  to  do  is  not  in  the  ordinary     Brakdao 
way  of  his  basiness.  Babnbtt. 

(The  Lords  intimated  that  it  was  in  the  ordinary  way  of  the 
banker's  business.) 

Then  it  is  matter  of  particular  contract. 

(LoBD  Brougham  :  In  the  case  supposed,  the  banker  ought  to  say,  I 
take  the  notes  subject  to  my  right  of  lien  ;  otherwise,  he  waives  it.) 

But  here  the  banker  had  not  merely  to  change  the  bills,  but  to 
receive  money  on  them,  and  he  placed  that  money  to  the  credit 
of  the  customer.  That  was  completely  in  the  ordinary  way  of 
his  business,  and  no  special  contract  intervened  to  affect  the 
transaction.  It  is  admitted  that  a  special  contract  may  afifect  the 
general  right :  [see  Vanderzee  v.  WiUU  (i)  and  Lucas  v.  Dorrien  (2)]. 
Stevenson  v.  Blakelock  (8)  shows  that  the  rule  of  law  is,  that  where  [  80S  ] 
a  right  to  general  lien  exists  in  any  person,  it  is  not  taken  out  of 
him  by  the  fact  that  a  particular  thing  coming  into  his  hands  is 
received  for  a  special  purpose :  if  it  comes  into  his  hands  in  the 
ordinary  way  of  business,  the  right  to  lien  attaches. 

(The  Lord  Chancbllob  :  Was  it  not  the  attorney's  duty  there  to 
receive  the  lease  ?) 

It  was  no  more  his  duty  to  receive  the  lease  than  it  was  the  duty  of 
these  bankers  to  receive  the  Exchequer  bills, — it  was  a  mere  ordinary 
transaction  in  the  way  of  business,  and  so  Lord  Ellbnborough 
describes  it.     *     *     * 

The  bills  were  received  in  the  ordinary  course  of  business,  and        [  804  ] 
were  in  the  hands  of  the  bankers  to  be  dealt  with  in  discharge  of 
their  ordinary  duty  as  bankers,  and  consequently  the  right  to  lien 
attached,  and  the  judgment  of  the  Court  below  must  be  affirmed. 

Sir  T.  WUde  replied. 

Lord  Campbrll  :  Aug,  28. 

The  first  question  that  arises  upon  this  record  is,  whether  judicial 
notice  is  to  be  taken  of  the  general  lien  of  bankers  on  the  securities 
of  their  customers  in  their  hands  ?  The  Exchequer  bills,  for  which 
this  action  is  brought,  are  found  to  be  the  property  of  the  plaintiff, 

(1)  3  Br.  C.  C.  21.  Moore,  29). 

(2)  18  E.  B.  480  (7  Taunt.  278 ;  1  (3)  14  B.  E.  525  (1  M.  &  S.  535). 
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Bramdao  and  the  defendants  rest  their  defence  on  their  ^second  plea,  that 
babnktt.  they  were  not  possessed,  Ac,  relying  on  the  lien  claimed  for  the 
[  *805  ]      balance  due  to  them  from  Edward  Bum. 

The  usage  of  trade  by  which  bankers  are  entitled  to  a  general 
lien,  is  not  found  by  the  special  verdict,  and  unless  we  are  to  take 
judicial  notice  of  it,  the  plaintiff  is  at  once  entitled  to  judgment. 
But,  my  Lords,  I  am  of  opinion  that  the  general  lien  of  bankers 
is  part  of  the  law-merchant,  and  is  to  be  judicially  noticed — like 
the  negotiability  of  bills  of  exchange,  or  the  days  of  grace  allowed 
for  their  payment.  When  a  general  usage  has  been  judicially 
ascertained  and  established,  it  becomes  a  part  of  the  law-merchant, 
which  courts  of  justice  are  bound  to  know  and  recognize.  Such 
has  been  the  invariable  understanding  and  practice  in  Westminster 
Hall  for  a  great  many  years ;  there  is  no  decision  or  dictum  to  the 
contrary,  and  justice  could  not  be  administered  if  evidence  were 
required  to  be  given  toties  quoties  to  support  such  usages,  and  issue 
might  be  joined  upon  them  in  each  particular  case. 

It  is  hardly  disputed  that,  under  the  plea  of  ''  not  possessed,"  a 
lien,  where  it  exists,  may  be  made  available  as  a  defence;  and, 
therefore,  if  this  special  verdict  sets  forth  facts  which  show  that  by 
the  law-merchant  the  defendants  have  a  lien  upon  these  Exchequer 
bills,  the  judgment  in  their  favour  ought  to  be  affirmed.  But  I 
am  humbly  of  opinion  that,  upon  the  facts  found,  there  was  no 
lien,  and  that  the  judgment  ought  to  be  reversed. 

I  do  not,  however,  proceed  upon  the  ground  taken  by  the  Court 
of  Common  Pleas, — that  these  Exchequer  bills  being  the  property 
of  Brandao,  there  was  no  lien  as  against  him,  although  there  might 
have  been  as  against  Burn.  I  think  that  the  defendants  were 
entitled  to  consider  the  Exchequer  bills  as  the  property  of  Burn, 
without  any  express  representation  by  him  to  that  effect.  Exche- 
quer bills  are  negotiable  securities  passing  by  delivery.  The 
[  •806  ]  holder  of  negotiable  securities  is  to  be  assumed  to  be  *the  owner, 
and  third  parties  acting  bond  fide  may  treat  with  him  as  owner. 
It  is  admitted  that  Burn  might  have  effectually  sold  these  Exche- 
quer bills,  or  pledged  them  by  an  express  contract,  without  any 
representation  that  they  were  his  own  property.  But  the  right 
acquired  by  a  general  lien  is  an  implied  pledge,  and  where  it  would 
arise  (supposing  the  securities  to  be  the  property  of  the  apparent 
owner),  I  think  it  equally  exists  if  the  party  claiming  it  has  acted 
with  good  faith,  although  the  subject  of  that  lien  should  turn  out 
to  be  the  property  of  a  stranger.     I  think  that  the  just  view  was 


Toi,.  LXix.]   1846.    H.  L.     12  CL.  &  FIN.  806—807.  216 

taken  of  this  point  by  the  Judges  in  the  Exchequer  Chamber,  and  Brakdao 
that  they  were  right  in  holding  the  reasoning  of  the  Judges  in  the  babnktt. 
Court  of  Common  Pleas  upon  this  point  to  be  untenable. 

But  I  must  confess  that,  after  much  anxious  consideration,  I 
have  come  to  the  conclusion  that  the  Judges  in  the  Exchequer 
Chamber  have  erroneously  decided  the  question  on  which  the 
Court  of  Common  Pleas  expressed  no  opinion,  and  that  the  facts 
found  by  the  special  verdict  would  not  have  entitled  the  defendants 
to  a  lien,  if  the  Exchequer  bills  had  been  the  property  of  Burn. 

Bankers  most  undoubtedly  have  a  general  lien  on  all  securities 
deposited  with  them,  as  bankers,  by  a  customer,  unless  there  be 
an  express  contract,  or  circumstances  that  show  an  implied  contract, 
inconsistent  with  lien.  Lord  Ebnyon  says,  in  Davis  v.  Bowsher  (i), 
'*  bankers  have  a  general  lien  on  all  securities  in  their  hands  for 
their  general  balance,  unless  there  be  evidence  to  show  that  any 
particular  security  was  received  under  special  circumstances,  which 
would  take  it  out  of  the  common  rule."  And  Lord  Dbnman,  in 
pronouncing  this  very  judgment  in  the  Exchequer  Chamber, 
8&y8(2),  ''If  indeed  there  had  been  an  agreement,  express  or 
implied,  inconsistent  *with  a  right  of  lien,  as  to  return  them  [  •gor  ] 
absolutely,  at  all  events,  to  the  depositor,  the  case  would  have 
been  different." 

Now  it  seems  to  me,  that,  in  the  present  case,  there  was  an 
implied  agreement  on  the  part  of  the  defendants,  inconsistent  with 
the  right  of  lien  which  they  claim.  It  should  be  recollected  that 
the  Exchequer  bills  for  which  the  action  is  brought,  are  the  new 
Exchequer  bills,  which  the  defendants  obtained  for  the  express  and 
only  purpose  of  being  delivered  by  them  to  Burn,  that  he  might 
deposit  them  in  the  tin  box,  of  which  he  kept  the  key.  They  not 
only  were  not  entered  in  any  account  between  Bum  and  the 
defendants,  but  they  were  not  to  remain  in  the  possession  of  the 
defendants ;  and  the  defendants,  in  respect  of  them,  were  employed 
merely  to  carry  and  hold  till  the  deposit  in  the  tin  box  could  be 
conveniently  accomplished.  Whether  this  deposit  was  to  be  made 
in  the  same  hour  in  which  the  securities  were  obtained  from  the 
Government,  without  ever  being  placed  in  a  drawer  belonging  to 
the  defendants,  or  after  the  lapse  of  some  days,  seems  to  me  quite 
immaterial,  bearing  in  mind  the  purpose  for  which  they  were 
obtained,  and  for  which  they  remained  in  the  defendants'  posses- 
sion. Nor  can  it  make  any  difference  that,  on  the  particular 
(1)  2  B.  R  652  (o  T.  B.  491).  (2)  6  Man.  &  Q.  670. 
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Brandao  occasion  oat  of  which  this  action  originated,  from  the  ilhiess  of 
Barnbtt.  Burn,  so  long  a  time  elapsed  from  the  obtaining  of  the  securities, 
without  their  being  demanded  by  him,  for  the  purpose  of  beirg 
locked  up  in  the  tin  box ;  for  if  the  defendants  had  not  a  right  of 
lien  upon  them  the  moment  they  obtained  them,  the  actual  lien 
clearly  could  not  afterwards  be  claimed  when  his  account  had 
been  overdrawn.  Nor,  I  presume,  can  any  weight  be  attached  to 
the  circumstance  that  the  tin  box,  in  which  the  Exchequer  bills 
were  to  be  locked  up,  and  of  which  Burn  kept  the  key,  remained 
in  the  house  of  the  defendants.  Were  not  these  Exchequer  bills 
obtained  by  the  defendants  to  be  delivered  to  Burn  who  was  him- 
[  *808  ]  self  *to  be  the  depositary  and  custodian  of  them  ?  Bankers  have 
a  lien  on  all  securities  deposited  with  them  as  bankers ;  but  these 
Exchequer  bills  cannot  be  considered  to  have  been  deposited  with 
the  defendants  as  bankers. 

During  the  argument  in  the  Exchequer  Chamber  it  was  very 
properly  admitted  by  Sir  Fitzroy  Kelly ^  that  ''  if  bills  of  exchange 
were  delivered  to  a  banker,  merely  for  the  purpose  of  being 
deposited  in  a  box,  there  could  be  no  lien."  Does  it  signify 
whether  the  defendants  were  to  deposit  the  securities  in  the  box 
themselves,  or  to  deliver  them  to  Burn  for  that  purpose  ?  I  think, 
that,  under  such  circumstances,  bankers  acquire  no  lien,  either 
upon  the  bills  to  be  exchanged  or  the  bills  received  in  exchange. 
It  is  hardly  denied  that  if  there  had  been  an  express  undertaking 
by  the  defendants  to  exchange  the  bills  and  to  return  the  new  ones 
as  soon  as  obtained  to  Bum,  that  he  might  lock  them  up,  no  lien 
would  have  been  acquired.  But  the  special  verdict  shows  the 
course  of  dealing  between  them,  and  raises  an  implied  promise  on 
their  part  which  operates  as  if  it  was  express.  This  seems  to  me 
to  be  like  the  case  put  of  bank  notes  given  to  a  banker  to  procure 
a  Bank  post-bill  for  a  customer,  or  a  promise  by  a  purchaser  to 
pay  ready  money,  which  excludes  set-ofif ;  there  could  be  no  implied 
right  inconsistent  with  a  positive  obligation. 

It  certainly  would  be  most  inconvenient  if  a  lien  could  be  claimed 
under  such  circumstances,  for  then  an  agent,  holding  Exchequer 
bills  for  another,  could  not,  although  he  kept  them  carefully 
guarded  under  lock  and  key,  employ  a  person  who  happened 
to  be  a  banker  to  get  them  exchanged;  for  if  he  did — without 
being  aware  that  he  was  acting  improperly — he  might  commit 
a  crime  for  which  he  would  be  liable  to  very  serious  punishment. 
Much  stress  was  laid  upon  the  finding  that  '*  it  is  the  custom  of 
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bankers,  in  the  course  of  their  trade  as  sach,  to  reoeiye  the  interest     Bravdao 
upon  Exchequer  bills  for  their  customers,  *and  to  exchange  the     barnbtt. 
Exchequer  bills  when  such  interest  is  paid,"  but  there  is  no  finding       [  *809  ] 
that  the  Exchequer  bills  for  which  this  action  is  brought  and  on 
which  the  lien  is  claimed  were  in  the  possession  of  the  defendants 
in  the  course  of  their  trade  as  bankers,  or  that  it  was  their  duty  as 
bankers  to  perform  these  offices.    I  think  that  the  transaction  is 
very  much  like  the  deposit  of  plate  in  locked  chests  at  a  banker's. 
A  special  verdict  might  find  that  it  is  the  custom  of  bankers,  in  the 
coarse  of  their  trade  as  such,  to  receive  such  deposits  from  their 
customers,  but  I  do  not  think  that  from  that  finding  a  general  lien 
could  be  claimed  on  the  plate  chests.    In  both  cases  a  charge  might 
be  made  by  the  bankers  if  they  were  not  ptherwise  remunerated 
for  their  trouble. 

I  further  beg  leave  to  observe,  that,  in  a  course  of  dealing  like 
this,  where  the  old  Exchequer  bills  are  immediately  to  be  delivered 
to  the  Government,  and  the  new  Exchequer  bills  to  be  locked  up 
in  the  box  of  the  customer,  it  can  hardly  be  supposed  that  the 
bankers  will  accept  or  pay  bills  of  exchange  for  their  customer  on 
the  credit  of  securities  that  in  the  usual  course  of  dealing  are  for 
80  short  a  time  to  be  in  their  custody. 

No  reliance,  I  think,  can  be  placed  on  the  circumstance  of  the 
interest  received  on  the  old  Exchequer  bills  going  to  the  credit  of 
the  account  of  the  customer ;  for  while  he  gives  the  bankers  the 
interest  to  keep  for  him  with  one  hand,  he  locks  up  the  new 
Exchequer  bills  in  his  tin  box  with  the  other. 

Upon  the  whole,  my  Lords,  I  should  humbly  advise  your  Lord- 
ships to  give  judgment  for  the  plaintiff  in  error.  This  judgment 
will  leave  untouched  the  rule  that  bankers  have  a  general  lien  on 
securitieB  deposited  with  them  as  bankers,  but  will  prevent  them 
from  successfully  claiming  a  lien  on  securities  delivered  to  them  for 
a  special  purpose  inconsistent  with  the  existence  of  the  lien  claimed. 

I  move  your  Lordships  that  the  judgment  of  the  Court  of       [  8io  ] 
Exchequer  Chamber  be  reversed. 

Loan  Lyndhxjbst  : 

My  Lords,  I  entirely  concur  in  the  opinion  which  has  been  so 
clearly  and  so  fully  expressed  by  my  noble  and  learned  friend. 

With  respect  to  some  of  the  points  in  this  case,  no  doubt 
whatever  can  be,  I  think,  for  a  moment  entertained.  There  is  no 
question  that,  by  the  law-merchant,  a  banker  has  a  lien  for  his 
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brandao  general  balance  on  securities  deposited  with  him.  I  consider  this 
babkbtt.  &b  part  of  the  established  law  of  the  coantry,  and  that  the  Courts 
will  take  notice  of  it :  it  is  not  necessary  that  it  should  be  pleaded, 
nor  is  it  necessary  that  it  should  be  given  in  evidence  in  this 
particular  instance :  therefore,  as  to  that  part  of  the  case,  I  think 
it  is  entirely  free  from  doubt. 

The  only  question,  therefore,  which  remains  to  be  considered  is, 
whether  the  facts  of  this  case  bring  this  deposit  within  the  general 
rule.  I  think  that  the  reasoning  of  my  noble  and  learned  friend 
is  decisive  upon  that  subject,  and  that  the  circumstances  of  the 
case  are  not  within  the  general  rule :  the  deposit  in  this  instance 
was  not  such,  under  all  the  circumstances,  as  to  give  the  banker 
a  lien  upon  the  Exchequer  bills ;  they  were  deposited  in  a  box, 
they  were  kept  under  lock  and  key,  the  key  was  not  kept  by  the 
banker,  but  it  was  kept  by  the  party,  Mr.  Burn.  From  time  to 
time  he  called,  for  the  purpose  of  taking  the  Exchequer  bills  out 
of  the  box,  in  order  that  he  might  receive  the  interest  upon  them ; 
or  if  the  bills  were  called  in  by  the  Government,  in  order  that  they 
might  be  exchanged  for  others.  He  himself  attended  upon  those 
occasions,  took  the  bills  out,  and  delivered  them  for  that  special 
purpose  to  the  banker.  They  were  always  returned  almost 
immediately :  the  first  time  that  he  applied  at  the  Bank  after  a 
transaction  of  this  kind,  they  were  delivered  to  him,  and  were 
[  •811  ]  replaced  under  *lock  and  key  in  the  same  place  of  deposit.  It  is 
impossible,  considering  how  this  business  was  carried  on,  that  we 
can  come  to  any  other  conclusion  than  this, — that  it  was  an 
understanding  between  the  parties  that  the  new  bills  were  to  be 
returned  after  the  interest  was  received,  or  after  the  old  bills  had 
been  exchanged.  If  so — if  that  was  the  understanding — or  if  that 
was  the  fair  inference  from  the  transaction,  it  is  quite  clear  that 
there  could  be  no  lien ;  that  it  does  not  come  within  the  general 
rule ;  and  what  my  noble  and  learned  friend  has  stated,  I  think 
is  perfectly  correct,  that  although  from  the  accidental  circumstance 
of  the  illness  of  Mr.  Burn  these  particular  bills  happened  to  remain 
for  a  longer  period  in  the  hands  of  the  bankers  than  was  usual, 
that  accidental  circumstance  alone  will  not  vary  the  case,  nor  give 
the  bankers  a  lien,  if  under  other  circumstances  that  lien  would 
not  attach. 

I  therefore  entirely  concur  in  the  judgment  of  my  noble  and 
learned  friend. 

Judgment  of  the  Court  below  reversed. 
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CHANCERY  COURT  IN   IRELAND. 


TAYLOR  V.   HUGHES  (1).  i844. 

(2  Jo.  &  Lat.  24— o7  ;  S.  0.  7  Ir.  Eq.  E.  529.)  ^'20/2^^^' 

Where  a  transfer  of  shares  is  made  by  a  shareholder  to  the  Company,  the  ^' 

latter  may,  as  between  the  parties  to  the  transfer,  dispense  with  the  g^^^  Edward 

machinery  which  the  Legislature  has  rendered  necessary  to  transfers  in  Suodbn, 

general ;  and  the  Company  cannot  afterwards,  as  between  themselves  and  L.C. 

the  shareholder  with  whom  they  contracted,  impeach  the  transaction.  [  24  ] 

In  the  year  1884,  the  Agricultural  and  Commercial  Bank  of 
Ireland,  consisting  of  branch  Banks  in  various  parts  of  Ireland 
with  a  central  office  in  Dublin,  was  established,  in  pursuance  *and  [  *26  ] 
under  the  regulations  of  the  6  Geo.  IV^.  c.  42,  and  1  Will.  IV.  c.  82. 
The  capital  stock  of  the  Bank  was  divided  into  shares,  payable  by 
instalments.  The  Irish  shares  were,  for  the  most  part,  of  the 
amount  of  51.  each,  payable  by  instalments  of  IZ.  each.  Many 
persons  became  members  of  the  Company.  In  March,  1885,  pro- 
posals were  published  by  the  Bank  for  a  person  to  fill  the  office  of 
cashier  in  Dublin ;  and  it  was  required  by  those  proposals  that  the 
person  to  be  appointed  should  deposit  2,0002.  in  the  establishment, 
on  which  he  was  to  receive  interest ;  part  of  which  was  to  be  appro- 
priated to  the  purchase  of  800  shares  (on  which  the  first  instalment 
only  was  then  payable) ;  and  the  person  to  be  appointed  was  to 
receive  a  salary  of  200Z.  per  year  for  his  services.  The  plaintiff, 
Despard  Taylor,  having  complied  with  the  terms  of  the  proposal, 
was  appointed  cashier ;  the  duties  of  which  office  he  continued  to 
discharge  until  the  81st  of  May,  1886,  when  he  was  elected  one  of 
the  Board  of  Directors  or  Consulting  Committee,  who,  in  conjunction 
with  James  Dwyer,  the  managing  Director,  conducted  the  affairs  of 
the  Bank.  At  this  time,  in  consequence  of  the  very  great  irregu- 
larity with  which  the  books  of  the  Company  were  kept,  the  affairs 
of  the  Bank  appeared,  and  were  believed  to  be,  in  a  very  flourishing 
state ;  and,  at  a  meeting  of  the  shareholders,  on  the  17th  of  October, 
1886,  a  statement  of  accounts  was  submitted,  whereby  it  appeared 
that  the  amount  of  paid-up  capital  was  875,029L,  and  of  private 
deposits,  866,182f.  Shortly  afterwards,  on  the  14th  of  November, 
1886,  in  consequence  of  a  panic,  and  of  a  sudden  demand  for  large 
sums  of  money,  made  on  the  Agricultural  and  Commercial  Bank  by 
the  Provincial  Bank  and  the  Bank  of  Ireland,  the  Agricultural  Bank 

(1)  Bargate  v.    ShorWidye  (1855)   5      (1868)  L.  E.  3  H.  L.  171,  37  L.J.  Ch. 
H.  L.   C.   297 ;    Spademan  v.  Ewmi      752,  19  L.  T.  151. 
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Taylor  suspended  payments ;  and,  upon  the  17th  of  the  same  month,  the 
HuoHBs.  Board  *of  Directors  passed  a  resolution,  which  was  entered  on  the 
[  *26  J  minute-book  of  their  proceedings,  ''  That  no  transfer  of  stock  be 
sanctioned  by  the  Board  until  the  resumption  of  business  by  the 
Company ; "  which  resolution  was  not  at  any  time  afterwards 
altered  or  rescinded.  Mr.  Taylor,  in  conjunction  with  his  co- 
directors  and  others,  exerted  himself  to  procure  funds  to  discharge 
the  pressing  liabilities  of  the  Bank.  In  consequence  of  those 
exertions,  and  by  means  of  the  Directors  pledging  the  assets  of  the 
Bank,  and  personally  guaranteeing  their  payment,  the  immediate 
pressure  on  the  Company  was  removed,  and  the  credit  of  the  Bank, 
in  some  degree,  restored.  Mr.  Dwyer,  and  some  of  the  shareholders, 
then  became  desirous  that  the  business  of  the  Bank  should  be 
resumed ;  to  which  others  of  the  shareholders  objected.  Before  the 
16th  of  October,  1887,  some  steps  were  taken  by  the  Directors 
towards  the  resumption  of  business,  from  which  it  did  not  appear 
that  Mr.  Taylor  dissented;  and  on  that  day,  at  the  half-yearly 
meeting  of  the  Company,  a  resolution  was  adopted  by  the  majority 
of  the  shareholders,  that  the  business  of  the  Bank  should  be  resumed ; 
in  consequence  of  which  Mr.  Taylor,  as  he  alleged,  resolved  to  with- 
draw from  the  Company,  and  to  discontinue  his  connexion  therewith. 
On  the  6th  of  November,  1887,  he  ceased  to  be  a  Director  of  the 
Company. 

There  were  two  classes  of  shares  standing  in  the  books  of  the 
Company  in  the  name  of  Mr.  Taylor,  which  were  the  subject  of 
different  consideration  in  this  suit.  The  first  class  consisted  of  1,100 
shares,  and  the  dealings  with  respect  to  them  were  the  following : 
Upon  the  24th  of  March,  1885,  Mr.  Taylor  became  the  purchaser 
of  800  of  those  shares,  as  before  mentioned :  and  on  the  11th  of 
[  *27  ]  August,  1886,  *he  became  the  purchaser  of  150  other  shares.  On 
the  22nd  of  April,  1887,  A.  C.  Chadwick,  in  consideration  of  the 
sum  of  80Z.,  transferred  to  the  plaintiff  800  other  shares,  upon 
which  one  instalment  only  had  been  paid  up ;  and  the  same  were 
entered  in  the  stock  ledger  of  the  Company,  pursuant  to  an  order 
in  the  handwriting  of  Mr.  Taylor,  and  signed  by  three  of  the 
Directors,  as  reduced  or  made  equivalent  to  150  shares,  upon  which 
two  instalments  had  been  paid;  and  on  the  22nd  of  September, 
1887, 500  other  shares  were  transferred  to  Mr.  Taylor  by  Mr.  Hime, 
under  the  circumstances  after  mentioned. 

The  other  class  consisted  of  8,000  shares,  and  was  thus  circum- 
stanced.    The  Directors,  for  the  purpose  of  selling  the  shares  of 
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the  Company,  and  thereby  extending  the  proprietary,  m  the  months       Taylor 

of  March  and  April,  1836,  allotted  about  20,000  shares  amongst      huo'hbs. 

themselves  and  others  of  the  officers  of  the  Company,  to  be  disposed 

of  by  them  for  the  benefit  of  the  Bank;  and  the  transaction  took  this 

shape :  The  Director  or  officer  made  a  written  application  for  shares  to 

the  Board  of  Directors,  who  acceded  to  it ;  and  thereupon  the  number 

of  shares  applied  for  was  allotted,  in  the  books  of  the  Company,  to 

the  party  applying,  who  accepted  a  bill  as  a  security  for  the  amount 

of  the  shares  so  allotted  to  him,  at  par,  and  one  shilling  per  share, 

in  addition,  which  was  called  outfit :  the  person  to  whom  the  shares 

were  so  allotted  then  disposed  of  them  in  the  market,  and  any  profit 

which  he  could  make  on  the  transaction  was  to  belong  to  him,  as  a 

remuneration  for  his  trouble.     Accordingly,  on  the  4th  of  April, 

1886,  the  plaintiff,  then  being  the  cashier  of  the  Bank,  made  a 

written  application  to  the  Manager  for  8,000  shares  of  the  stock  ; 

and  the  Board  of  Directors  having  acceded  thereto,  the  stock  was 

allotted  *to  him ;  and,  on  the  15th  of  April,  1886,  the  plaintiff       [  *2»  1 

accepted  a  bill  (entitled  in  the  books  of  the  Company  No.  516),  at 

twelve  months,  for  8,150Z.  being  the  amount  of  the  value  of  8,000 

shares  at  par,  and  outfit.     The  dealing  with  these  8,000  shares 

appeared,  from  entries  in  the  cash  and  other  books  of  the  Company. 

The  plaintiff  transferred  500  of  them  to  J.  B.  Hime,  on  the  15th  of 

April,  1886 ;  500  of  them  to  Peter  Jones,  on  the  19th  of  April, 

1886 ;  100  of  them  to  Mr.  Currie,  on  the  21st  of  April,  1886,  and 

100  of  them  to  Henry  Campion,  on  the  same  day.   The  application 

by  Peter  Jones  was  made  by  him  to  the  Directors;   but,  when 

approved  of  by  them,  the  shares  were  transferred  to  him  by  Mr. 

Taylor,  and  not  directly  out  of  the  stock  of  the  Company.    All  the 

shares  were  sold  by  Mr.  Taylor  at  IL  6s.  per  share ;  and  in  June, 

1886,  he  accounted  with  the  Bank  for  the  8,000  shares,  and  paid 

them  1,2602.,  being  the  amount  of  1,200  shares,  at  par  and  outfit, 

retaining  the  profits  on  the  sales  of  t^e  shares  for  his  own  benefit : 

and  an  entry  was  made  in  the  cash  book  of  the  Company,  under 

date  of  the  4th  of  June,  1886,  not  according  to  the  real  nature  of 

the  transaction,  but  as  if  the  8,000  shares  had  been  re-purchased 

from  Mr.  Taylor  by  the  Company,  they  returning  to  Mr.  Taylor  his 

bill  for  8,150Z.     The  bill  was,  in  fact,  given  up  to  Mr.  Taylor ;  but 

no  transfer  of  the  1,800  shares,  residue  of  the  8,000  shares,  was 

ever  actually  made  by  Mr.  Taylor  to  the  Company.     The  account, 

however,  which  had  been  opened  in  the  ledger  with  Mr.  Taylor, 

on  foot  of  the  8,000  shares  (and  which  was  distinct  from  thaji 
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Taylor      opened  with   him  on  foot  of  the  other   shares),   was   balanced 
HuoHSB.      by  an  entry  of    8,000    shares    re-purchased  from  him   by  the 

Company. 
[  *29  ]  After  the  Bank  had  stopped  payment,  in  November,   *1886, 

Mr.  Hime  commenced  an  action  against  Mr.  Taylor  to  recover 
damages  for  alleged  misrepresentations  in  the  matter  of  the  sale  of 
the  500  shares  to  him :  and  Mr.  Taylor,  in  order,  as  he  alleged, 
to  prevent  disclosures  of  the  affairs  of  the  Bank,  accepted  a 
transfer  of  these  500  shares,  at  par,  from  Mr.  Hime,  as  before 
mentioned. 

In  March,  1887,  the  Bank  desired  to  raise  money  upon  a  bill  of 
Mr.  J.  B.  Pim,  and  it  was  proposed  that  Mr.  Taylor  should  discount 
it :  this  he  agreed  to  do,  provided  the  Bank  would  accept  a  transfer 
of  450  of  the  shares  belonging  to  him,  at  the  price  he  had  paid  for 
the  same,  he  alleging  that  800  of  the  shares  had  been  purchased 
by  him  to  qualify  himself  to  become  cashier ;  and  the  Directors 
having  assented  to  that  offer,  an  indenture  of  the  8rd  of  March, 
1887,  was  executed  between  Despard  Taylor,  of  the  one  part,  and 
William  Hodges,  Philip  Jones,  and  John  Chambers,  **  trustees 
acting  for  and  on  behalf  of  the  Agricultural  and  Commercial  Bank 
of  Ireland,  under  and  by  virtue,  or  in  execution  of  the  trusts  and 
powers  contained  in  an  indenture  or  deed  of  settlement,  dated  on 
or  about  the  10th  day  of  August,  1836,'*  of  the  other  part;  whereby, 
in  consideration  of  the  sum  of  450^.,  Despard  Taylor  assigned  to 
the  parties  of  the  second  part  450  shares  of  and  in  the  capital 
stock  and  funds  of  the  Bank.  This  deed  was  executed  by  Mr.  Taylor 
only;  and  did  not  purport  to  have  been  approved  of  by  any  of 
the  Directors  for  the  time  being.  Under  the  same  date  entries 
were  made  in  the  cash-book  and  stock-ledger  of  the  Company, 
stating  the  re-purchase  of  the  450  shares  from  Mr.  Taylor  at  the 
price  of  4502. 
In  September,  1887,  the  Bank  entered  into  another  negotiation 
[  •30  ]  with  Mr.  Taylor  for  the  discount,  of  8,000i.,  on  *the  security  of 
certain  bills  of  exchange  then  in  the  Bank.  The  following  entry, 
taken  from  the  minute-book  of  the  Board  of  Directors,  under  the  date 
of  the  28th  of  September,  1887,  will  explain  the  nature  of  the 
transaction  :  ''  The  Committee  of  Correspondence  communicated  to 
the  Board  that  it  would  be  very  servicable  to  the  Company's 
interests  to  obtain  a  discount  of  the  Company's  bills  to  the  amount 
of,  say  8,0002.,  so  as  to  liquidate  some  claims  which  had  been 
authenticated;  and  that  Mr.  Despard   Taylor  had  consented  to 
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obtain  this  discount  or  advance  upon  certain  terms  specified  in  a      Tatlob 
memorandom  signed  by  him,  and  now  submitted ;    as  follows :      huohes. 
'  Having  taken  a  transfer  from  Mr.  Hime,  of  Gardiner  Street,  of 
500  shares,  sold  him,  as  I  conceive,  to  benefit  the  Bank,  in  April, 

1886,  and  Mr.  Hime  having  commenced  an  action  against  me  for 
the  full  value  of  the  shares,  stating  he  had  a  personal  claim  upon 
me,  I,  to  prevent  a  publicity  of  Bank  affairs,  which  Mr.  Hime 
threatened,  and  for  the  advantage  of  the  Bank,  took  a  transfer  back 
from  Mr.  Hime,  at  par :  and  I  hold  the  Bank  should  take  the  half 
thereof;  and  if  the  Bank  do,  I  shall  procure  for  them,  without 
commission,  at  51.  per  cent.,  a  discount  of  8,0001.     29th  September, 

1887.  (Signed,)  Dbspabd  Taylor.'  Ordered, — that  the  proposition 
of  Mr.  Taylor  (as  better  terms  cannot  be  had),  be  agreed  to  and 
confirmed.  The  shares  to  be  transferred,  free  from  charge  of 
outfit,  and  no  dividend  to  be  claimed  on  the  250  shares  so 
transferred.'*  Accordingly,  on  the  SOth  of  September,  1887,  bills 
to  the  amount  of  2,1172.  5s.  4d.  were  delivered  to  Mr.  Taylor, 
and  he  was  debited  in  account  with  the  amount  thereof ;  and  on 
the  2nd  of  October,  1887,  a  deed  of  assignment  was  executed 
by  Mr.  Taylor  alone,  whereby  he  assigned  250  shares  of  the 
Agricultural  and  Commercial  Bank  to  the  same  trustees,  as  in 

the  former  deed ;    and  entries  were  *made  in  the  books  of  the       [  *si  ] 
Bank,  stating  the  re-purchase  of  the  250  shares  by  trustees  for 
the  Bank  from  Mr.  Taylor,  in  consideration  of  the  sum  of  2502. 
This  transfer  appeared  to  have  been  approved  of  by  three  of  the 
Directors. 

At  the  several  times  when  this  and  the  former  transfer  were 
made,  the  market  price  of  the  shares  of  the  Company  was  far 
below  par. 

Mr.  Taylor  afterwards  applied  to  the  Directors  to  re-purchase  the 
remaining  400  shares  which  he  held ;  and  on  the  10th  of  November, 
1887,  this  entry  was  made  in  the  minute-book  of  the  Board  of 
Directors:  ''Upon  reference  by  Mr.  Hodges,  cashier,  as  to 
Mr.  Taylor's  transactions,  the  Board  are  unanimously  of  opinion 
that  they  cannot  entertain  any  question  as  to  the  stock  transactions 
until  his  check  is  paid,  for  which  he  got  value ;  then  the  Board 
will  entertain  all  questions  as  they  deserve."  The  check  referred 
to  was  for  the  sum  of  6002.,  the  balance  due  by  Mr.  Taylor,  on 
account  of  the  discount  transaction  of  the  28th  of  September,  1837. 
He  afterwards  paid  the  6002. ;  and  on  the  16th  of  November,  1887, 
it  was  ordered  by  the  Directors,  "  that  Mr.  Taylor's  stock  be  taken 
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Taylor  from  him  at  la.  6d.  per  share,  he  re-conveying  it  to  the  trustees, 
HuoHBs.  ftz^d  handing  over  the  order  which  he  holds  for  the  third  instalment, 
as  also  taking  a  bill  at  three  months  for  the  value.*'  Accordingly, 
by  indenture  of  the  16th  of  November,  1887,  Despard  Taylor,  in 
consideration  of  1502.,  assigned  to  the  trustees,  as  in  the  former 
deeds,  400  shares  in  the  stock  and  funds  of  the  Bank ;  and  the 
re-purchase  of  those  shares  was  duly  entered  in  the  books  of 
the  Company.    This  transfer  was  also  approved  of  by  three  of 

[  *32  ]  the  Directors  of  *the  Company :  but  none  of  the  transfers  were 
executed  by  the  transferees,  nor  were  they  registered  pursuant  to 
the  6  Geo.  lY.  c.  42,  s.  22. 

After  Mr.  Taylor  had  thus  parted  with  his  shares  in  the  Bank, 
a  registry  of  persons  who  had  ceased  to  be  members  of  the 
Company,  in  the  form  prescribed  by  the  second  schedule  of  the 
6  Geo.  lY.  c.  42,  was,  on  the  28rd  of  November,  1887,  filed  by 
the  Bank  at  the  Stamp  Office,  stating  therein  that  Mr.  Taylor  had 
ceased  to  be  a  member  of  the  Bank ;  and  also  (he  having  been, 
during  his  connexion  with  the  Bank,  registered  as  one  of  the  public 
officers  thereof),  that  he  had  ceased  to  be  a  public  officer  of  the 
Company;  and  from  thenceforth,  until  May,  1848,  the  name  of 
Mr.  Taylor  was  omitted  in  the  annual  registers  of  the  members  of 
the  Company  filed  at  the  Stamp  Office. 

It  appeared  from  the  books  of  the  Bank,  and  from  the  reports 
from  time  to  time  made  by  the  Directors  to  the  half-yearly  meetings 
of  the  Company,  that  the  Directors  were  in  the  habit  of  accepting 
transfers  of  shares  from  members  to  trustees  for  the  Bank,  when 
the  circumstances,  in  their  opinion,  rendered  it  a  proper  measure 
to  be  adopted:  and  the  stock  so  re-purchased  was  carried  to  an 
account,  entitled,  Reverted  or  Be-purchased  Stock.  This  mode  of 
dealing  with  the  stock  of  the  Company  was  particularly  brought 
under  the  notice  of  the  proprietary  at  a  general  meeting  held  the 
17th  of  April,  1887- 

On  the  2nd  of  March,  1887,  and  the  28th  of  June,  1887,  bills 
were  filed  in  this  Court  by  shareholders  of  the  Company  against 
[  *3S  ]  Mr.  Taylor  and  the  other  Directors ;  *the  object  of  which  suits 
was,  inter  aUa^  to  restrain  the  Directors  levying  the  amount  of 
certain  calls;  and  by  the  latter  bill  an  injunction  was  prayed 
to  restrain  the  Directors  from  re-purchasing  shares  of  the  Com- 
pany out  of  its  funds.  This  latter  suit  continued  pending  until 
the  12th  of  June,  1888,  when  it  was  dismissed  by  order  of 
the  Court. 
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At  the  half-yearly  meeting  of  the  Company,  held  on  the  16th  of  Taylor 
October,  1887,  the  Directors  presented  a  report,  which  represented  huohes. 
the  nefct  assets  of  the  Company,  after  providing  for  all  the  liabilities 
of  the  Bank,  as  amounting  to  the  sum  of  277,0712.  At  this  meeting 
the  proprietary  resolved  to  resume  business ;  and  also  passed  the 
following  resolution :  '*  That  we  hereby,  in  addition  to  the  powers 
given  to  the  Directors  by  the  deed  of  settlement,  authorize  and 
instract  the  Board  of  Directors  for  the  time  being,  as  may  to  them 
seem  expedient  and  for  the  interest  of  the  proprietors,  to  accept 
transfers  of,  and  to  purchase  the  shares  or  stock  of  the  Company 
for  the  benefit  of  the  other  co-partners,  at  the  current  or  market 
price." 

The  deed  of  settlement  did  not  expressly  authorize  or  forbid  the 
Directors  to  re-purchase  or  accept  transfers  of  shares  for  the  benefit 
of  the  Company :  it  provided,  that  the  laws  constituting  the 
Company  should  not  be  altered,  unless  by  the  vote  of  two  meetings 
specially  called  for  that  purpose;  and  that  two  successive  extra- 
ordinary general  assemblies,  specially  called  for  the  purpose,  in 
the  manner  therein  mentioned,  should  have  power  to  make  new 
laws,  or  amend  the  existing  laws  of  the  Company.  The  resolution 
of  the  meeting  of  the  16th  of  October,  1887,  was  not  passed  in 
conformity  with  these  provisions. 

The  Bank  having  resumed  business,  as  before  mentioned,  the  [  34  ] 
Directors  made  reports  to  the  half-yearly  meetings  of  the  Company, 
which  were  adopted  by  them.  These  reports  represented  the  affairs 
of  the  Company  to  be  in  a  solvent  state ;  and  some  of  them  referred 
to  the  purchase  of  reverted  stock,  as  a  matter  beneficial  to  the 
interest  of  the  Company. 

In  July,  1888,  the  Board  of  Directors  entered  into  a  negotiation 
with  certain  persons  in  London,  to  raise  a  sum  of  50,0002.,  for  the 
purposes  of  the  Bank  ;  and  with  that  object  they  issued  debentures, 
or  promissory  notes,  payable  in  three  and  four  years  after  date,  and 
transmitted  them  to  the  parties  in  London,  by  whom  they  were  put 
in  circulation  ;  and  Mr.  Langford  Level  Hodge,  one  of  the  defendants 
in  this  suit,  having  advanced  money  on  the  security  of  some  of  the 
debentures,  became  thereby  a  creditor  of  the  Company  to  a  large 
amount. 

By  the  official  report  of  the  debts  and  liabilities  of  the  Bank, 
made  by  the  Directors  to  the  shareholders  at  the  half-yearly  meeting 
held  on  the  20th  of  April,  1840,  it  was  stated  that  the  profit  on  the 
business  transacted  at  the  branches  for  the  last  half-year  was  more 
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Tatlob  than  doable  that  of  the  preceding  half-year,  and  that  there  was  a 
HuoHEB.  BurpluB  of  assets  over  liabilities  of  204,9822. :  but,  notwithstanding 
the  prospects  thus  held  forth,  the  Bank  again  got  into  difficulties ; 
and  on  the  18th  of  June,  1840,  it  finally  suspended  payments.  This 
circumstance  was  next  day  announced  to  the  proprietary  by  a  circular 
letter  from  the  Board  of  Directors ;  and  on  the  8rd  of  July,  1840, 
a  committee  of  shareholders  was  appointed  to  examine  into  the 
L  *3^  ]  affairs  of  the  Company.  They  made  their  report  on  the  *28th  of 
August,  1848,  and  stated  that,  allowing  largely  for  bad  and  doubtful 
debts,  with  other  losses,  the  assets  appeared  ample  for  to  meet  the 
liabilities.  At  the  half-yearly  general  meeting  of  the  shareholders 
of  the  Company,  held  on  the  19th  of  October,  1840,  it  appearing 
that  more  than  one-fourth  of  the  paid-up  capital  had  been  actually 
lost,  it  was  resolved  to  discontinue  the  Company  ;  and  a  committee 
of  nine  persons  (called  the  Winding-up  Committee),  was,  in  accord- 
ance with  the  provisions  of  the  deed  of  partnership  in  that  behalf, 
duly  appointed  for  the  purpose  of  winding-up  its  affairs.  A  special 
general  meeting  of  the  shareholders  of  the  Company  was  held  upon 
the  6th  of  March,  1841,  at  which  a  report  of  the  Directors  was  read, 
stating  that  the  liabilities  of  the  Company,  on  the  27th  of  January, 
1841,  amounted  to  108,2082. ;  and  it  was  resolved  that  a  call  of  51. 
per  share  should  be  made  on  the  British  stock,  and  10s,  per  share 
on  the  Irish  stock,  of  the  Company.  In  the  meantime  suits  were 
instituted  in  the  Court  of  Chancery  by  creditors  of  the  Company, 
for  payment  of  their  demands  out  of  the  personal  estate  of  the 
Company,  pursuant  to  the  provisions  of  the  Bankers'  Act,  (88  Geo.  U. 
c.  14),  and  for  a  receiver :  and,  on  the  25th  of  June,  1841,  a  receiver 
was  appointed  in  the  cause  of  Acheson  v.  Hodgesy  to  collect  and 
receive  the  personal  estate  of  the  (Company  (i). 

On  the  20th  of  November,  1841,  a  meeting  was  held  by  certain 
of  the  shareholders  of  the  Company  (but  which  was  not  convened 
pursuant  to  any  provision  in  the  deed),  at  which  it  was  resolved: 
That  for  the  purpose  of  protecting  individuals  who  were  willing  to 
join  in  creating  an  indemnity  fund,  certain  persons  therein  named 
[  *3^  ]  should  form  a  ^committee  of  shareholders,  distinct  from,  and 
independent  of  the  Directors  of  the  Company  ;  and  that  the  share- 
holders be  requested  to  contribute  towards  such  indemnity  fund 
10«.  on  each  51.  share  standing  in  their  names,  and  51.  on  each  251. 
share,  to  be  paid  to  the  credit  of  three  trustees  therein  named :  and 
that  the  said  trustees  be  authorized  to  distribute  the  fund,  from 
(1)  3  Jr.  Eq.  Bep.  616. 
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time  to  time,  under  the  written  authority  of  the  Committee ;  it  Tatlob 
being  distinctly  understood  that  such  fund  should  not  be  applied  hughes. 
except  in  the  protection  of  the  subscribers  to  it,  and  to  discharge 
the  necessary  expenses  of  the  trustees  and  Committee.  The  Com- 
mittee (which  was  known  by  the  name  of  the  Shareholders' 
Committee)  accordingly  addressed  a  circular  letter  to  the  share- 
holders of  the  Company,  enclosing  a  copy  of  the  above  resolutions ; 
stating  that  they  were  adopted  because  it  had  been  found  that  the 
creditors  were  proceeding  at  law  against  some  of  the  shareholders, 
notwithstanding  the  appointment  of  a  receiver  over  the  assets  of 
the  Company ;  requesting  the  party  to  pay  the  contribution  men- 
tioned in  the  resolutions ;  and  stating  that  **  the  Committee  had 
good  reason  to  believe  that  the  principal  creditors  of  the  Bank 
would  forward  their  views  by  selecting,  as  objects  of  their  proceed- 
ings, those  members  only  who  did  not  contribute  to  the  fund 
proposed  to  be  collected ;  and  that  some  of  them  had  stayed  their 
proceedings  for  the  present,  with  a  view  to  their  being  continued 
against  the  defaulting  members  of  the  Bank,  and  such  as  should 
not  contribute  to  the  proposed  fund." 

In  May,  1842,  an  order  was  made  in  the  cause  of  Acheaon  v. 
Hodges,  whereby  it  was  ordered,  that  such  persons  as  certain  of  the 
shareholders  therein  named  (some  of  whom  were  members  of  the 
Shareholders'  Committee,  and  others  of  the  Winding-up  Committee) 
should  nominate  in  writing,  should  have  access  to  the  books  of  the 
^Company,  for  the  purpose  of  investigating  the  accounts  generally  [  *87  ] 
of  the  Company,  and  ascertaining  the  amount  and  particulars  of 
the  assets  and  liabilities  thereof.  In  June,  1842,  three  vacancies 
having  occurred  in  the  Winding-up  Committee,  three  of  the  Share- 
holders' Committee  were  duly  elected  by  the  Winding-up  Committee 
to  fill  their  places ;  and  a  letter  was  shortly  afterwards  addressed 
by  the  Shareholders'  Committee  to  such  of  the  shareholders  as  had 
not  subscribed  to  the  indemnity  fund,  calling  on  them  to  pay  their 
contributions;  stating  to  them  the  application  of  the  money  already 
received,  and  informing  them  that  three  members  of  the  Share- 
holders' Committee  had  been  appointed,  as  above,  so  that  the  assets 
of  the  Bank,  and  the  winding-up  of  the  affairs  of  the  Company  were 
placed  in  the  hands  of  persons  in  whom  the  shareholders  might 
have  full  confidence.  From  thenceforward  it  appeared  that  the 
two  Committees  acted  in  unison: 

On  the  21st  of  June,  1842,  the  Shareholders'  Committee  having 
paid  off  the  demand  and  costs  of  the  plaintiff  in  the  cause  of 
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Tatlob  Acheson  v.  Hodges,  the  bill  in  that  cause  ^as  dismissed,  and  the 
Hdgreb.  receiver  discharged,  and  the  books  were  delivered  to  the  Winding-up 
Committee.  They  immediately  caused  the  accounts  and  trans- 
actions of  the  Company  to  be  investigated  :  and  having  discovered 
many  transfers  of  shares,  which  they  were  advised  were  illegal,  the 
Committee,  acting  under  the  advice  of  counsel,  revised  the  stock 
ledgers  of  the  Company,  and  caused  entries  to  be  made  therein,  in 
an  ink  of  a  different  colour  from  that  in  which  the  former  entries 
had  been  written  (not  obliterating  or  altering  any  original  entry), 
and  so  as  thereby  to  show  who  were  the  members  of  the  Company. 
The  result  of  this  revision  was,  that  the  names  of  eighty-four 

r  *38  ]  persons,  ^holding  several  thousand  shares,  and  who  had  been 
considered  shareholders  and  registered  as  such  in  the  last  registry 
of  the  Company,  were  removed  from  the  stock  ledgers  as  share- 
holders of  the  Company,  in  consequence  of  their  shares  having 
been  acquired  either  by  illegal  transfers,  or  by  hand-entries  made 
in  the  books  of  the  Company,  without  any  transfers  having  been 
executed  to  them :  and  the  names  of  1,178  persons,  holding  8,784 
shares,  were  entered  in  the  stock  ledgers  as  shareholders,  such 
persons'  names  having  been  extracted  from  the  branch  books  and 
other  documents  of  the  Bank,  but  whose  names  had  never  been 
entered  in  the  books  of  the  head  office  as  shareholders :  and  the 
names  of  1,221  persons  were  restored  to  the  stock  ledger  as  share- 
holders, in  consequence  of  illegal  transfers,  or  no  transfers  having 
been  executed  by  them.  Amongst  the  latter  class,  the  name  of 
Mr.  Taylor  was  inserted  as  the  proprietor  not  only  of  the  1,100  but 
also  of  the  8,000  shares :  and  on  the  5th  of  May,  1848,  a  registry 
of  the  shareholders  of  the  Company,  prepared  according  to  the 
revised  stock  ledger  of  the  Company,  was  verified  by  affidavit,  and 
filed  in  the  Stamp  Office. 

In  September,  1842,  Mr.  Langford  Lovel  Hodge  became  pressing 
for  the  settlement  of  his  demand:  and  in  that  month,  the  Winding- 
up  Committee  requested  him  to  forbear  pressing  them  for  payment 
of  the  sum  due  to  him,  and  proposed  that  he  should  obtain  a 
judgment  against  the  public  officer  of  the  Company  for  the  amount 
of  his  demand,  to  be  used,  when  obtained,  only  against  the  defaulting 
shareholders  of  the  Company.  This  proposition  was  acceded  to  by 
Mr.  Langford  Lovel  Hodge;  without  prejudice,  however,  to  his 
right  to  proceed  as  he  might  be  advised  against  any  of  the  share- 

[  ^39  ]  holders,  for  the  recovery  of  his  *demand,  if  he  should  think  it 
necessary  to  do  so :  and  judgment  by  confession  was  obtained  by 
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him  against  William  Hughes,  the  public  officer  of  the  Company,  Taylor 
for  the  sum  of  520/.  After  the  revised  registry  of  the  Company  hughes. 
had  been  filed,  Mr.  Langford  Lovel  Hodge  applied  to  the  secretary 
of  the  Shareholders'  Committee  to  be  furnished  with  the  names  of 
shareholders  against  whom  he  should  proceed  ;  and  he  was  given 
the  names  of  several  persons  appearing  on  the  revised  registry, 
some  of  whom  denied  their  liability,  and  all  of  whom  were 
defaulting  shareholders. 

On  the  25th  of  May,  1843,  an  order  was  made  in  the  cause  of 
Hodge  v.  Hughes,  that  the  plaintifif  should  be  at  liberty  to  issue  a 
scire  facias  on  the  judgment  against  several  persons  therein  named, 
and,  amongst  others,  against  Mr.  Taylor,  upon  a  suggestion  that  he 
was  a  partner  in  the  Company.  This  was  followed  by  a  letter  of 
the  18th  of  December,  1848,  from  the  solicitor  of  Mr.  Hodge  to 
Mr.  Taylor,  not  disclosing  the  name  of  his  client,  but  stating  that 
his  client  had  obtained  a  judgment  for  5202.  against  the  public 
officer  of  the  Bank,  and  that  he  was  instructed  to  apply  to  him,  as 
one  of  the  shareholders,  for  payment ;  and  if  not  paid,  to  proceed 
for  the  recovery  of  that  sum.  Mr.  Taylor  replied,  denying  his 
liability ;  and  on  the  5th  of  January,  1844,  ho  was  served  with  a 
scire  facias  on  the  judgment  obtained  by  Langford  Lovel  Hodge 
against  the  public  officer  of  the  Bank.  He  thereupon,  on  the  19th 
of  January,  1844,  filed  the  present  bill  against  William  Hughes,  as 
such  public  officer,  and  Langford  Lovel  Hodge,  praying  that  the 
Bank  might  be  declared  to  have  accepted  the  several  transfers  of 
the  shares  so  purchased  by  the  Bank  from  him,  and  that  the  Bank 
might  be  decreed  to  cause  the  necessary  acts  to  be  done  for  the 
purpose  of  registering  and  completing  *the  transfers  :  and  that  the  [  ^40  ] 
list  so  registered  at  the  Stamp  Office  by  the  Bank,  on  the  5th  of 
May,  1848,  and  the  entry  of  the  plaintiff's  name  therein,  might  be 
declared  to  be  fraudulent  and  void :  and  that  the  entries  in  the 
books,  lists,  and  documents  of  the  Bank,  under  their  control,  in 
which  the  plaintiff's  name  had  been  introduced  as  a  partner  thereof, 
since  he  ceased  to  be  a  shareholder,  might  be  declared  to  be 
fraudulent  and  void  as  to  the  plaintiff;  and  that  the  same  might 
be  brought  into  Court,  and  the  plaintiff's  name,  so  inserted  therein, 
might  be  erased  therefrom  ;  and  that  the  Bank  might  be  restrained 
from  continuing  the  plaintiff's  name  on  the  said  registered  list  as  a 
shareholder  thereof:  and  that  the  defendant,  Hodge,  might  be 
restrained  from  producing  or  giving  in  evidence  against  the  plaintiff 
in  his  proceedings  at  law,  or  any  other  proceedings  to  be  instituted 
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Taylor  by  him  against  the  plaintiff  upon  foot  of  his  demands,  the  said  list, 
HUOHB8.  o^  ^^y  certificate  founded  thereon,  or  the  said  books  and  documents : 
and  that  further  proceedings  on  the  writ  of  scire  fcudas  might 
be  stayed. 

Mr.  Hughes  relied,  in  his  answer,  upon  the  conduct  of  Mr.  Taylor, 
as  cashier,  in  not  keeping  regular  accounts  of  the  transactions  of 
the  Bank  (as  to  which  evidence  was  read) ;  and  also  upon  the 
unjustifiable  advantage  he  took  of  the  Directors  and  Bank,  in 
forcing  the  transfers  of  his  shares  upon  them  at  par,  at  a  time  when 
the  stock  of  the  Company  was  almost  unsaleable  in  the  market ; 
and  also  upon  his  conduct  in  respect  of  the  8,000  shares,  which  he 
sold  at  a  premium  and  did  not  account  for  the  profit  to  the  Company, 
as  disentitling  him  to  relief  in  equity.  He  insisted  that  Mr.  Taylor 
still  continued  a  shareholder  in  the  Company,  and  liable  to  the 
demands  of  Mr.  Hodge,  as  his  shares  had  never  been  legally 
[  •41  ]  transferred  by  him :  *1,  because  the  Directors  were  not  authorized 
to  accept  a  transfer  in  trust  for  the  Bank ;  2,  because  the  transfers 
were  not  executed  by  the  transferees  ;  3,  because  one  of  them  was 
not  approved  of  by  three  of  the  Directors ;  4,  because  they  had  not 
been  registered  pursuant  to  the  6  Geo.  lY.  c.  42,  s.  22 ;  5,  because 
no  transfer  had  ever  been  made  by  him  of  the  1,800  shares,  the 
residue  of  the  8,000  shares. 

Mr.  Langford  Lovel  Hodge  denied  unlawful  collusion  with  the 
Bank  or  the  Shareholders'  Committee ;  but  admitted  the  arrange- 
ment before  mentioned,  and  that  he  was  indemnified  against  costs. 

The  Solicitor-Oeneral  {Mr.  Greene) ^  Mr.  Martley,  and  Mr.  C. 
Haig,  for  the  plaintiff.     ♦     *     * 

Mr.  William  Brooke^  Mr.  Monahan,  and  Mr.  Arthur  Pakenham, 
for  the  defendant  William  Hughes  : 

First,  the  facts  show  that  Mr.  Taylor  is  not,  by  reason  of  his 
conduct,  entitled  to  relief  in  a  court  of  equity.  Secondly,  the 
transfers  by  Mr.  Taylor  to  the  Company  are  illegal,  informal,  and 
invalid.  The  Directors  were  not  authorized  to  re-purchase  stock 
with  the  funds  of  the  Company  ;  such  a  proceeding  is  contrary  to 
the  spirit  of  the  6  Geo.  lY.  c.  42,  the  object  of  which,  as  especially 
appearing  from  sections  2  and  22,  was  the  establishment  of 
[  '42  ]  co-partnerships  of  many  members,  *all  of  whom  would  be  liable : 
and  it  was  not  authorized  by  the  deed  of  co-partnership,  but  was 
impliedly  forbidden  by  it.     *     *     Here  it  does  not  even  appear 
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that  the  transferees  have  accepted  the  transfers ;  they  have  not      Tatlob 
execated  them,  as  by  the  deed  of  partnership  they  are  bound  to  do,      huohbs. 
before  they  become  members  of  the  Company.    Also,  it  is  provided, 
that    no  transfer  shall  take  place  withoat  the  consent  of  the 
Directors ;  and  that  no  transfer  shall  be  valid  miless  signed  by  a 
^Director,  in  testimony  that  the  Directors  have  consented  to  such       [  *43  ] 
transfer.    Here,  as  to  some  of  the  transfers,  there  is  no  assent  by 
the  Directors  appearing  on  the  face  of  the  transfer.    *    *     * 

Mr.  Pigot  and  Mr.  WaU  for  Langford  Level  Hodge : 

Admitting  that  Mr.  Hodge  has  lent  himself  to  aid  the  objects  of 
the  Shareholders'  Committee,  that  does  not  deprive  him  of  his 
right,  as  a  bond  fide  creditor  of  the  Bank,  to  sue  any  member  of  it. 
The  plaintiff's  complaint;  is  that  his  name  has  been  improperly  put 
on  the  registry  of  May,  1848  ;  but  supposing  it  were  not  put  there, 
yet  Mr.  Hodge  might  and  can  show  that  Mr.  Taylor  is  liable  to  him, 
as  a  shareholder  of  the  Company,  who  has  never  parted  with  his 
shares.     ♦    *     ♦ 

Mr.  Martley,  in  reply :  [  4*  ] 

*  *  It  is  stated  by  Mr.  Dwyer,  in  his  evidence,  that  the  re-  [  46  ] 
purchase  of  the  plaintiff's  stock  was  a  bond  fide  transaction,  agreed 
to  by  the  Directors,  because  they  thought  it  to  be  a  measure  con- 
ducive to  the  welfare  of  the  Company:  and  when  the  subject  of 
re-purchasing  stock  was  brought  before  the  meeting  of  the  share- 
holders, they  approved  of  the  conduct  of  the  Directors  therein. 

The  assent  of  the  Directors  was  only  required  in  cases  of  transfers 
from  one  individual  to  another;  here  the  Directors  have,  on  the 
face  of  the  transfers,  assented  to  all  of  *them  except  that  for  450  [  *46  ] 
shares ;  and  it  appears  from  the  minute-book  of  their  proceedings, 
that  they  did,  in  fact,  assent  to  that  transfer  also.  It  was  the  duty 
of  the  Company  to  have  had  the  transfers  properly  registered ;  and 
having  neglected  to  do  so,  they  cannot  now  take  advantage  of  their 
own  wrong.     *     *    * 

As  to  the  relief  prayed,  even  though  Mr.  Taylor  may  be  liable 
at  law  to  third  persons,  yet  he  is  entitled,  in  equity,  to  restrain  the 
Company  using  the  names  of  such  persons  to  enforce  that  legal 
liability.  He  is  also  entitled  to  have  the  registry  reformed  by 
having  his  name  erased  therefrom ;  for  the  registry  of  1887,  and 
the  subsequent  ones,  in  which  his  name  was  omitted,  were  according 
to  the  truth ;  and  nothing  was  afterwards  done  to  alter  his  liability. 
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Tatlor      a  creditor  of  the  Company  may  be  entitled  to  sue  Mr.  Taylor,  but 
HuoHXB.     ^6  ^^^  htLve  no  right  to  use  against  him  the  evidence  affoVded  by 
this  fraudulent  registry. 

The  Lord  Chanobllob: 

In  this  case  the  plaintiff,  who  was  a  shareholder  in  the  Agricul- 
tural and  Commercial  Bank,  seeks  a  declaration  that  the  Bank 
accepted  the  several  transfers  of  the  shares  which  he  held ;  and 
[  *47  ]  that  the  registry  of  his  name,  in  *May,  1848,  as  a  member  of  the 
co-partnership,  may  be  declared  fraudulent ;  and  that  certain  recent 
entries  in  the  books  may  be  erased ;  and  that  Mr.  Hodge  may  be 
enjoined  from  using  the  evidence  afforded  by  the  register,  and  by 
the  books  as  altered.  The  plaintiff  was  originally  the  cashier  of 
the  Company,  and  subsequently  became  a  Director.  He  acquired 
two  classes  of  shares — one  to  the  number  of  3,000,  merely  as  an 
agent  for  the  sale  of  them,  with  the  profit  of  any  premium  which  he 
could  obtain.  His  case  is,  that  he  sold  1,200  of  this  class,  and 
accounted  for  the  price  to  the  Bank ;  that  they  accepted  the  rest  as 
part  of  their  stock ;  and  a  bill  which  he  had  given  for  the  amount 
of  all  the  shares,  8,150{.  was  returned  to  him,  and  that  account 
was  balanced  in  the  books.  The  other  class,  1,100  in  number,  con- 
sisted of  shares  which  he  acquired,  and  which  he  sold  to  the  Bank, 
and  of  which  they  took  transfers  to  trustees ;  and  that  account  was  also 
closed  and  the  balance  paid.  The  balance  due  from  him  as  cashier 
was  duly  paid  to  his  successor,  and  accounted  for :  and  the  balance 
of  the  general  account  must  also,  I  think,  be  considered  to  have 
been  finally  settled  and  paid  in  1837. 

The  plaintiff  had,  under  the  6  Geo.  lY.  c.  42,  been  returned  to 
the  Stamp  Office  as  a  public  officer,  and  also  as  a  member  of  the 
Bank ;  and  in  November,  1837,  in  compliance  with  the  Act,  his 
name  was  returned  to  the  Stamp  Office  as  having  been  removed 
from  his  office,  and  also  as  having  ceased  to  be  a  member ;  and  for 
the  five  succeeding  years,  his  name  was  kept  off  the  returns,  although 
returns  of  the  actual  members  were  regularly  made. 

After  the  difficulties  of  the  Bank  had  ended  in  insolvency,  the 
[  *48  J  shareholders  named  a  committee  to  investigate  the  concern.  *They 
found  it  necessary  to  require  a  contribution  from  the  members.  A 
committee  was  appointed  by  the  shareholders ;  and  the  latter  were 
requested  to  contribute  according  to  certain  proportions  agreed 
upon.  The  Committee,  by  their  circular  of  the  1st  December,  1841, 
to  the  shareholders  individually,  while  they  held  out  hopes  to  the 
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contributors  that  they  would  only  have  to  pay  a  rateable  proportion,  Tatlob 
stated  that  they  had  good  reason  to  believe  that  the  principal  hughbs. 
creditors  of  the  Bank  would  forward  their  views  by  selecting,  as 
objects  of  their  proceedings,  those  members  only  who  did  not  con- 
tribute to  the  proposed  fund :  and  that  some  of  the  creditors  had 
stayed  their  proceedings  with  that  view.  In  pursuance  of  this 
plan,  new  Directors  were  appointed  ;  the  books  were  examined  and 
new  entries  made  in  a  different  coloured  ink,  and  with  true  dates, 
by  which  upwards  of  2,400  persons,  who  had  ceased  by  common 
consent  to  be  members  of  the  Bank,  including  the  plaintiff  who  had 
refused  to  contribute  to  the  fund,  were  brought  forward  as  con- 
tinuing members  on  various  grounds  ;  and,  as  far  as  relates  to  the 
plaintiff,  upon  the  ground  that  some  of  the  transfers  of  his  shares 
were  informal,  and  void  in  law.  His  name  was  thus,  in  1848,  again 
returned  to  the  Stamp  Office  as  a  member ;  and  the  name  of  a  pur- 
chaser of  some  of  his  shares,  which  had  been  on  the  register  ever 
since  his  had  been  taken  off,  was  actually  omitted  by  the  Committee. 
The  Court  cannot  but  regret  that  this  rendered  an  oath  necessary 
on  the  part  of  the  officer  by  whom  the  return  was  made,  and  that 
the  officer  was  induced  to  take  it. 

Mr.  Hodge,  the  defendant,  became  a  creditor  of  the  Bank  subse- 
quently to  the  withdrawal  of  the  plaintiff's  name  as  a  member.  I 
shall  not  stop  to  consider  the  validity  ♦of  the  debentures  which  he  [  '49  ] 
claims.  It  appears,  clearly,  from  his  answer,  which  has  been  read 
by  the  plaintiff,  that  the  Company  gave  him  a  judgment  by  con- 
fession against  their  public  officer,  in  order  to  enable  him  to  go 
against  a  member  for  his  demand,  under  the  6  Geo.  lY. ;  and  that 
this  was  by  an  arrangement  with  him,  that  they  should  select  the 
victims  from  the  contumacious  alleged  shareholders,  he  being 
indemnified  against  costs,  and  reserving  his  right  to  go  against 
any  other  person  in  case  he  should  be  defeated.  Now  this  was  a 
proceeding  contrary  to  the  spirit  of  the  Act,  which  gave  the  right  of 
selection  to  the  creditor ;  and  not  to  the  majority  of  the  partners,  to 
enable  them  to  throw  the  burthen  on  the  minority :  and  alike  con- 
trary to  the  letter;  for  the  19th  section  of  6  Geo.  lY.  expressly 
provides,  that  any  person  against  whom  execution  is  issued,  shall 
be  reimbursed  all  loss  and  costs  out  of  the  funds  of  the  co-partner- 
ship ;  or  in  failure  thereof,  by  contribution  from  the  other  members, 
as  in  the  ordinary  cases  of  co-partnership.  And  by  the  thirty-first 
article  of  the  deed  of  settlement  of  1884,  it  is  in  like  manner 
provided,  that  where  execution  upon  any  such  judgment  is  issued 
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Tatlob  against  any  member,  he  shall  be  reimbursed  oat  of  the  funds  of  the 
Hdohbb.  Company  all  his  loss  and  expenses ;  and  he  is  to  have  a  right  of 
action  against  any  officer  or  other  member  of  the  Company  for  what 
he  shall  have  paid.  In  Const  v.  Harris  (i),  Lord  Eldon  laid  it 
down,  that  although  the  majority  might  bind  the  minority  fairly  in 
a  partnership,  yet  that  an  agreement  by  a  majority  to  overrule  the 
minority,  without  reference  to  merits,  would  be  rescinded  by  this 
Court.  The  parties  must  not  abuse  even  a  legal  right.  Here  the 
whole  was  a  contrivance  to  enforce  indirectly  against  the  plaintiff 
[  *50  ]  the  contribution  *which  they  did  not  venture  directly  to  impose 
upon  him.  This  was,  I  think,  a  fraud  in  the  view  of  equity ;  and  I 
feel  no  difficulty  in  declaring  that  Mr.  Hodge  cannot  avail  himself 
of  it :  and  therefore  the  injunction  against  him  must  be  made  per- 
petual. He  was  the  mere  tool  of  the  Company ;  and  he  could  not, 
in  any  view  of  the  case,  claim  a  higher  right  than  they  possess. 

This  leads  me  to  the  consideration  of  their  case.  It  was  argued 
that  they  stood  on  higher  grounds  than  Mr.  Hodge  did.  They  insist 
that  the  plaintiff  never  ceased  to  be  a  member,  although  his  name 
was  improperly  withheld  from  the  register,  from  1887  until  they 
restored  it  in  1848. 

The  3,000  shares,  it  was  urged,  were  to  be  treated  as  the  properiy 
of  the  plaintiff.  His  application  for  them,  and  the  compliance  of 
the  Company  with  the  application  were  proved :  he  sold  1,200  of 
them  at  a  profit,  which  profit  he  retained  for  his  own  use  ;  although, 
as  to  some  of  them,  the  purchaser  went  direct  to  the  banking-house 
for  them,  and  the  plaintiff  sold  them  across  the  counter :  and  no 
re-transfer  was  executed  of  the  remaining  1,800  shares :  therefore, 
it  was  said,  he  was  still  a  member  of  the* Company.  Now  the  case 
which  was  proved  is,  that  the  Directors  allotted  20,000  shares 
amongst  themselves  and  the  other  officers  for  sale  at  par,  with  one 
shilling  a  share  for  outfit ;  and  any  premiums  were  to  be  for  their 
own  benefit.  The  parties  gave  bills  for  the  amount  as  a  security, 
and  not  as  payment ;  and  the  forms  of  an  application  and  accept- 
ance of  this  security  were  gone  through.  10,000  shares  were 
allotted  to  Mr.  Palmer,  the  Director ;  and  he,  not  having  sold  any, 
re-transferred  them  all,  and  got  his  bill  back  :  and  Hughes  himself, 
the  defendant,  who  now  seeks  to  fix  the  plaintiff  with  his  8,000 
[  *6i  ]  shares,  had  5,000  ^shares  allotted  to  him  ;  and  he,  in  like  manner, 
re-transferred  them.  The  only  difference  between  these  cases  and 
the  present  is,  that  the  plaintiff  sold  1,200  of  the  8,000,  and  did  not 
(1)  24  B.  B.  108  (T.  &  B.  518). 
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re-transfer  the  rest.  But  he  regularly  paid  to  the  Bank  1,260Z.  the  Tatlob 
price  agreed  upon  for  the  shares  which  he  sold ;  and  although  no  huohkb. 
actual  transfer  of  the  remaining  shares  was  executed,  yet  his  bill 
for  8,1502.  was  returned  to  him,  and  is  regularly  entered  in  the 
books  as  for  the  re-purchase  from  him  of  the  8,000  shares,  and  the 
account  was  regularly  closed.  I  think  it  clear  that  this  transaction 
cannot  now  be  opened,  but  is  binding  in  equity,  notwithstanding 
the  provisions  of  the  Act  of  Parliament  and  of  the  deed  of  settle- 
ment. If  the  plaintiff,  in  the  sale  of  the  1,200  shares,  obtained 
any  undue  advantage  which  he  is  not  at  liberty  to  retain,  that 
would  not  constitute  him  a  partner  as  to  those  shares,  or  justify  the 
attempt  made  to  compel  him  to  pay  Mr.  Hodge's  demand. 

I  now  come  to  the  transactions  as  to  the  1,100  shares.  As  to 
the  portion  of  these  shares  bought  by  the  plaintiff  of  Ghadwick,  it 
was  objected  that  they  were  consolidated  so  as,  in  effect,  to  give 
a  premium  upon  them  to  the  plaintiff;  but  this  objection,  if  well 
founded,  cannot  constitute  the  plaintiff  a  continuing  member  of 
the  Company. 

The  1,100  shares  were  purchased  by  the  Company  at  three 
several  periods :  the  last  purchase  of  400  shares  was  at  the  market 
price ;  but  the  two  previous  ones  were  at  par,  whilst  the  price  in 
the  market  was  greatly  depreciated.  But  both  these  purchases 
were  bargains  regularly  made  in  consideration  of  the  plaintiff 
diecounting  bills  for  the  Company ;  and,  although  the  terms  are 
alleged  to  be  unreasonable,  yet  that  would  not  justify  the  pro- 
ceedings against  the  plaintiff,  for  which  he  seeks  the  injunction 
of  this  *Gourt.  No  actual  fraud  is  attempted  to  be  proved ;  and  [  ^^2  ] 
Ur.  Dwyer,  the  Director,  proves  that  all  the  three  purchases  and 
transfers  were  made  band  fide.  They  were  all,  I  may  observe, 
regularly  entered  in  the  books.  It  was  said,  besides,  that  the 
purchases  were  made  during  the  stoppage  and  insolvency  of  the 
Company.  But  business  was  resumed  by  the  Bank;  and  favourable 
reports  were  made,  and  large  amounts  of  surplus  assets  taken  credit 
for,  during  the  years  which  followed  the  plaintiff's  retirement  from 
the  partnership.  These  general  objections  cannot,  I  think,  prevail. 
It  was  then  objected:  1,  that  the  Directors  had  no  power  to 
purchase  shares;  2,  that  in  November,  1886,  they  had  resolved 
not  to  make  any  purchases  untU  business  was  resumed ;  8,  that 
if  they  could  purchase,  some  of  the  assignments  were  not  valid ; 
4,  that  if  valid,  they  were  not  registered :  from  which  it  was  con- 
cluded that  the  plaintiff  was  still  a  partner.    All  these  shares  were 
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Taylob  transferred  by  the  plaintiff,  by  deeds,  to  three  persons,  who  were 
Hughes,  described  as  trustees  acting  for  and  on  behalf  of  the  Bank,  under 
the  trusts  or  powers  contained  in  the  deed  of  settlement  of  1886. 
In  support  of  the  first  objection,  it  was  said,  that  a  purchase  by 
the  Company  was  contrary  to  the  6  Geo.  IV.  c.  42,  sections  2  and  22; 
for  all  the  individuals  composing  the  co-partnership  were  made 
liable  by  sec.  2 ;  and  they  could  only  discharge  themselves  of  the 
liability  by  a  transfer  to  another,  under  sec.  22  :  and  the  assignee 
under  that  section  must  be  a  bond  fide  holder,  and  not  a  trustee  for 
the  Company.  I  think  that  the  Act  of  Parliament  did  not  prevent 
or  interfere  with  the  bond  fide  retirement  from  the  co-partnership 
of  any  member ;  and,  therefore,  that  the  Company  might  buy 
out  a  partner  notwithstanding  the  Act.    It  was  said  that  such  a 

[  *53  ]  purchase  was  "^also  struck  at  by  the  deed  of  settlement  of  1886. 
It  was  admitted  that  it  was  not  expressly  forbidden ;  but  the  con- 
text of  the  deed  was  resorted  to,  in  order  to  make  out  a  case  of 
exclusion ;  and  the  prohibition  in  clause  10  against  any  individual 
holding  more  than  a  limited  number  of  shares  was  relied  upon. 
After  an  attentive  consideration  of  the  deeds,  I  do  not  think  that 
they  prohibit  the  Company  from  buying  out  a  partner ;  and  the 
mode  in  which  they  thought  fit  to  execute  their  purchases  is,  I 
think,  unimportant.  The  prohibition  in  clause  10  cannot  apply  to 
the  Company ;  and  other  clauses,  which  were  referred  to,  show 
that  the  Company  might  become  possessed  of  a  much  larger  number 
of  shares.  The  power  in  the  87th  clause  to  the  Directors  or  Con- 
sulting Committee  to  act,  in  cases  unprovided  for,  in  such  manner 
as  they  should  think  best  calculated  to  promote  the  welfare  of 
the  Company,  would,  I  think,  fully  warrant  the  acts  which  they 
have  done.  Great  numbers  of  shares  were  thus  purchased ;  and 
the  Company  are  not  at  liberty  now  to  say  that  the  Directors  were 
not  authorized  to  make  the  purchase.  They  cannot  claim  a  privi- 
lege higher  than  any  other  co-partnership.  Lord  Eldon,  in  Comt 
V.  Harris^  to  which  I  before  referred,  said  (i),  that  articles  which 
had  been  agreed  on  to  regulate  a  partnership,  could  not  be  altered 
without  the  consent  of  all  the  partners,  but  that  if  alterations  were 
made  by  some  of  the  partners,  and  acquiesced  in  by  all,  the  Court 
would  hold  that  to  be  an  adoption  of  new  terms.  This,  I  may 
observe,  is  a  rule  always  acted  upon.  Now,  in  this  case,  purchases 
were  openly  made,  and  regularly  entered  in  the  books ;  the  stock 
accounts  explain  the  transactions ;  and  the  purchases  were  adopted 
(1)  24  B.  E.  at  p.  126  (T.  &  fi.  517). 
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by  the  Company  at  large  after  full  notice.     The  reports  which  have      Tatlob 
been  pat  in  evidence  ^expressly  refer  to  the  extensive  purchases  of     huorbs. 
shares  by  the  Company ;  and  in  1887  a  general  meeting  gave  a        [  *64  J 
direct   authority  to  purchase    without    complaining  of  previous 
parcbases.     In  1887  a  bill  was  filed  for  the  express  purpose  of 
impeaching  purchases  by  the  Directors ;  but  the  plaintiff  allowed 
that  bill  to  be  dismissed. 

The  second  objection  cannot,  I  think,  be  supported :  for  the 
resolution  of  November,  1886,  was,  that  no  transfer  of  stock  should 
be  sanctioned  by  the  Board  till  the  resumption  of  business  by  the 
Company ;  which  did  not,  I  think,  prevent  the  Board  itself  from 
purchasing,  but  referred  to  transfers  between  party  and  party :  at 
all  events,  the  Directors  were  competent  to  rescind  their  resolution. 
The  resolution  of  the  general  meeting,  October,  1887,  authorizing 
and  instructing  the  Directors  to  make  such  purchases,  is  stated  to 
be  in  addition  to  the  powers  given  to  them  by  the  deed  of  settle- 
ment. But  that  would  be  correct  if  the  deed  did  invest  them  with 
the  power :  for  a  direction  to  them  to  do  the  act  was  an  addition 
to  the  power  yested  in  them  to  execute  it.  This  resolution,  besides, 
was  manifestly  occasioned  by  the  bill  of  1837  to  enjoin  such 
purchases,  and  clearly  proves  the  intention  of  the  Company. 

As  to  the  thir4|objection,  I  think  that  cannot  prevail :  for  the 
transfer  was  in  effect  to  the  Company,  and  they  thought  fit,  in 
some  instances,  to  dispense  with  the  machinery  which  the  Legisla- 
ture rendered  necessary  in  such  a  case.  This  they  were  at  liberty 
to  do,  even  at  law,  according  to  The  Cheltenham  Railway  case  (i) ; 
and  they  cannot  now,  as  between  themselves  and  the  partners  with 
whom  they  contracted,  impeach  the  transaction. 

The  fourth  objection  is  of  the  same  nature :  but  an  assignment  [  65  ] 
may  be  valid,  and  a  member's  name  duly  registered  in  lieu  of  the 
seller's,  although,  by  the  9th  sec.  of  1  Will.  IV.,  the  transfer  is  not 
registered  until  a  later  period.  The  duty,  moreover,  of  making  a 
return  of  transfers  seems,  under  the  Act,  to  devolve  on  the  Com- 
pany ;  and  if  so,  they  cannot  take  advantage  of  their  own  neglect. 
The  evidence  proves  that  transfers  were  constantly  accepted  by  the 
Company,  and  that  some  were  defective  from  want  of  attention  on 
the  part  of  their  officers. 

In  conclusion,  it  appears  to  me  that,  under  the  6  Geo.  IV.,  the 
return  to  be  made  is  of  the  names  of  the  partners  as  the  same 
appear  on  the  books  of  such  Society ;  and  consistently  with  the 

(1)  2  BaiL  Gas.  728. 
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Taylob  principle  of  the  Act,  and  the  decided  cases,  it  may  be  found  difficult 
iiuoHBs.  'o^  ^  person  who,  de  facto,  is  a  partner,  and  who  appears  to  be  so 
on  the  books  of  the  co-partnership,  and  whose  name  is  registered  as 
such,  to  discharge  himself  of  his  liability  to  creditors  by  showing 
that  the  transfer  to  him  was  informally  executed.  And  I  am  not 
satisfied  that  the  return  of  the  plaintiff's  name  in  1848  was 
authorized  by  the  Act,  even  at  law ;  for  after  he  had  ceased  to 
appear  as  a  partner  on  the  books  for  seven  years,  and  his  name 
had  been  withdrawn  from  the  register,  it  can  hardly  be  maintained 
that  new  entries,  made  for  the  mere  purpose  of  charging  him,  can 
be  deemed  an  entry  of  his  name  ''  as  a  partner  concerned  in  the 
co-partnership,  as  the  same  appears  on  the  books ; "  for  by  the 
books  it  appears,  that  for  seven  years  he  had  ceased  to  be  a  partner, 
and  that  no  new  contract  had  been  entered  into  with  him,  but  an 
entry  had  been  made,  that  the  transfers  by  him  were  invalid,  in 
order  to  create  a  continuing  liability.  But  however  this  may  be  at 
[  *66  ]  law,  I  think  that  in  equity  this  was  a  transaction  *which  cannot  be 
maintained,  and  that  I  must  consider  all  parties  bound  by  the  acts 
of  the  former  Directors.  I  am  bound,  therefore,  to  give  the  relief 
prayed;  and  as  I  cannot  approve  of  this  mode  of  attempting  to  make 
a  person,  who  had  for  so  many  years  ceased  to  be  a  member  of  the 
co-partnership,  liable  for  transactions  to  which|^e  was  no  party,  I 
think  that  the  decree  should  be  with  costs. 

Declare  that  the  several  transfers  of  shares  by  the  plaintiff  to  the 
Society  or  co-partnership  called  the  Agricultural  and  Commercial 
Bank  of  Ireland,  or  the  trustees  thereof  in  the  pleadings  men- 
tioned, were  accepted  by  the  said  Society ;  and  declare  that  the  list 
registered  by  the  said  Society  on  or  about  the  5th  May,  1848,  in  the 
pleadings  mentioned,  is  fraudulent  and  void  as  to  the  insertion  of 
the  plaintiff's  name  therein ;  and  declare  that  the  entries  in  the 
books,  lists,  and  documents  of  the  said  Society  or  co-partnership, 
in  which  the  plaintiff's  name  has  been  introduced  as  a  shareholder 
thereof,  since  the  date  of  the  last  of  said  transfers  of  shares  on  or 
about  the  14th  day  of  November,  1887,  are  fraudulent  and  void  as 
to  the  plaintiff.  And  let  all  such  books,  lists,  and  documents  of 
said  Society,  in  their  custody,  possession,  or  control,  be  brought 
into  the  office  of  Edward  Litton,  Esq.,  one  of  the  Masters  of  this 
Court,  on  oath ;  and  let  the  said  Master  erase  the  plaintiff's  name 
therefrom :  and  let  an  injunction  issue  to  restrain  the  said  Society 
or  co-partnership  from  continuing  the  plaintiff's  name  on  the 
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registered  list  of  the  shareholders  of  the  said  Society  or  Tatlob 
co-partnership:  and  let  the  said  Society  or  co-partnership  do  all  huohks. 
necessary  acts  remaining  to  be  done,  for  the  purpose  of  com- 
pleting said  transfers  of  shares  by  plaintiff,  and  also  the  registry 
of  the  several  other  ^transfers  of  shares  by  plaintiff  in  the  pleadings  [  *57  ] 
mentioned,  and  the  registry  thereof  at  the  Stamp  Office:  and  in  case 
the  parties  differ  respecting  the  form  in  which  such  transfers  are  to 
be  completed  and  registered,  refer  it  to  the  Master  to  settle  the 
same.  And  let  the  injunction  which  issaed  in  this  cause  to  restrain 
the  defendant,  Langford  Lovel  Hodge,  from  all  farther  proceedings 
on  foot  of  the  writ  of  scire  fucias  sued  out  by  him  against  the 
plaintiff,  in  the  pleadings  mentioned,  be  made  perpetual.  And  let 
the  defendant  pay  to  the  plaintiff  his  costs  of  this  cause,  when  taxed 
and  ascertained,  and  refer  it  to  the  Master  to  tax  the  same.  And 
the  defendant,  William  Hughes,  so  desiring,  let  the  Master,  in  taxing 
such  costs,  ascertain  whether  the  costs  of  the  schedules  to  the  answer 
of  the  defendant,  William  Hughes,  were  improperly  or  unnecessarily 
incurred  by  reason  of  the  plaintiff's  requiring  such  schedules;  and  if 
80,  disallow  to  the  plaintiff  all  such  costs  so  improperly  incurred;  and 
in  that  case,  let  the  plaintiff  pay  to,  or  set  off  against  the  defendant, 
William  Hughes,  the  costs  of  the  said  defendant,  caused  by  such 
unnecessary  schedules. — Beg.  Lib.  vol.  91,  p.  169. 
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Sib  Edward 


[68] 


An  agreement  to  refer,  and  arbitrators  named,  and  a  covenant  not  to  sue, 
and  a  power  to  examine  witnesses  upon  oath,  and  to  make  the  submission  a       suodbn 
role  of  Court,  prevent  a  party  from  filing  a  bill  with  the  view  of  withdrawing  L.C. 

the  case  from  the  arbitrators. 

A  party  to  a  suit  cannot  set  up  an  objection  which  grew  out  of  his 
own  conduct. 

Two  arbitrators  were  named  in  a  submission  to  refer ;  and  they,  or  other 
the  persons  appointed  in  their  place,  were,  before  they  proceeded,  to  appoint 
a  third  arbitrator :  any  two  of  the  arbitrators  for  the  time  being,  might,  at 
any  time,  or  from  time  to  time,  make  awards  or  orders,  provided  the  last  of 
such  awards  should  be  made  before  the  1st  of  July,  1843,  or  before  such 
other  later  time  as  any  two  of  the  arbitrators  for  the  time  being,  should 
appoint :  and  any  two  of  the  arbitrators  for  the  time  being,  might  extend 
the  time  for  making  the  last  award,  whether  such  time  should  have 
previously  expired  or  not.  And  it  was  provided  that  X.  should,  as  soon  as 
conveniently  might  be,  appoint  an  lunpire ;  and  that  if  no  two  of  the  arbi- 
trators for  the  time  being,  should  be  able  to  agree  in  making  an  award 
or  order  concerning  any  matter  which  ought  to  be  awarded  or  ordered  by 

(1)  Cbofe  V.  Cook€  (1867)  L.  E.  4  Bq.  77,  36  L.  J.  Ch.  480,  22  L.  T.  670. 
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DiMBDALB  them,  such  matter  should  be  awarded  or  ordered  by  the  umpire :  and  if  at 

«•  auy  time  before  the  several  powers,  authorities,  covenants,  and  provisions, 

ROBBBTSON.  ^  ^g  ^^^  ^1  submission  were  executed,  either  of  the  arbitrators  named 

by  the  parties  should  refuse  to  act,  the  party  whose  arbitrator  so  refused, 
should  appoint  another  in  his  place ;  and  if  he  did  not  do  so  within  fourteen 
days,  then  that  the  third  arbitrator,  and  if  none  such,  the  umpire  should 
appoint  such  arbitrator. 

The  plaintiffs  arbitrator  refused  to  act,  and  nothing  was  done  in  the 
matter  of  the  reference  before  the  1st  of  July,  1843.  The  plaintiff  having, 
after  that  day,  refused  to  appoint  an  arbitrator,  the  defendant  procured  X. 
to  appoint  an  umpire,  who  appointed  an  arbitrator  on  behalf  of  the  plaintiff, 
and  tiie  two  arbitrators  appointed  a  third,  and  then  the  time  was  extended 
by  the  three  arbitrators :  Held,  that  the  time  was  duly  extended. 

[The  facts  of  this  case  are  safficiently  stated  for  the  purposes  of 
this  report  in  the  following  judgment,  and  the  cases  cited  by  counsel 
are  there  noticed.] 

[  80  ]  Mr.    Brooke,     Mr.     Butt,     and     Mr.     Armstrong,    for     the 

plaintiff.     *     *     * 

Mr.  Moore,  and  Mr.  Wright,  for  the  defendant. 
Thb  Lord  Chancellor: 

Dimsdale  having  acquired  certain  interests  in  the  slobs  of  Lough 
Foyle  and  Lough  Swilly,  in  October,  1887,  entered  into  a  conditional 
agreement  for  sale  of  three-fourths  of  his  interest  to  Robertson. 
Bobertson  was  to  provide  funds  for  obtaining  an  Act  of  Parliament 
to  enable  the  parties  to  reclaim  and  drain  the  slobs ;  but  all  such 
payments  were  to  be  the  first  charge  upon  all  the  reclaimed  lands 
and  the  profits  of  the  undertaking.  Dimsdale  was  to  be  entitled  to 
receive  from  Robertson  7002.  annually  for  management;  but  the 
same  was  to  be  deducted  by  him  out  of  the  profits  of  the  undertaking 
in  the  same  manner  as  other  advances.  An  Act  of  Parliament  was 
obtained  in  1888  for  draining  and  embanking  the  lands.  Dimsdale 
and  Robertson  afterwards  agreed  to  divide  the  property  between 
[  •SI  1  them  equally ;  *and  they  acquired  the  shares  of  certain  other 
persons  who  had  been  named  in  the  Act  of  Parliament  as 
undertakers  with  them. 

By  deed  of  November,  1840,  the  fee  in  the  Lough  Swilly  slobs 
was  conveyed,  as  to  one  moiety,  to  uses  to  bar  down  in  favour  of 
Dimsdale ;  and  as  to  the  other  moiety,  in  like  manner,  in  favour 
of  Robertson :  and  the  leasehold  interest  in  Lough  Foyle  slobs  was 
assigned  to  Dimsdale  and  Robertson,  in  equal  shares,  as  tenants  in 
common.  These  arrangements,  of  course,  superseded  the  agree- 
ment of  1887,  as  to  proportions ;  and  materially  affected  the  stipula- 
tion to  allow  Dimsdale  700L  a  year  for  management ;  for  as  the 
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parties  became  entitled  to  the  property  equally,  and  that  advance  dimsdalb 
was  made  to  be  a  charge  on  all  the  property,  the  only  advantage  bobbbtsok. 
Dimsdale  could  obtain,  if  he  were  entitled  still  to  manage,  was  the 
advance  of  the  money  in  the  first  instance,  as,  in  the  result,  the 
whole  was  to  be  a  charge  on  all  the  property ;  and  the  agreement 
of  1887  provided  that  all  advances  by  Bobertson  should  carry 
interest. 

In  this  state  of  circumstances  the  deed  of  the  18th  of  June,  1841, 
was  executed ;  which,  stating  the  Act  of  Parliament,  and  the  deeds 
which  had  been  executed — but  not  noticing  the  agreement  of  1887 
— stated,  that  Bobertson  had  advanced  and  incurred  payments,  costs, 
&c.,  to  the  amount  of  upwards  of  16,5002.,  and  that  Dimsdale  had 
secured  5,2502.,  being  a  moiety  of  10,000  guineas,  part  of  that  sum, 
to  Bobertson,  by  promissory  notes  and  judgments  in  England  and 
Ireland,  and  (as  appears  by  the  answer)  by  a  mortgage,  payable  on 
the  18th  of  September,  1841,  with  interest.  The  deed  then  recited 
a  claim  by  Dimsdale,  by  "^virtue  of  an  agreement  between  the  [*82] 
parties  (still  avoiding  any  direct  reference  to  the  agreement  of 
1887),  to  the  annual  sum  of  7002.  for  management;  and  that  all 
differences  between  the  parties,  except  those  agreed  to  be  referred, 
had  been  settled;  and  that  Dimsdale  had  named  Mr.  Bmith,  of 
London,  his  arbitrator;  and  Bobertson  had  named  Mr.  Tite,  of 
the  same  place,  his  arbitrator.  The  deed  then  provided  for  the 
allotment  to  Dimsdale  and  Bobertson  of  portions  of  Lough  Foyle 
slobs,  to  be  held  in  severalty.  The  evidence  shows  that  the  choice 
was  given  to  Dimsdale,  who  selected  his  lot. 

The  deed  then  proceeded  to  give  powers  and  directions  to  the 
arbitrators.  The  arbitrators  were,  as  soon  as  conveniently  might 
be,  and  before  they  proceeded  with  the  reference,  to  appoint  a  third 
arbitrator ;  and  the  three  for  the  time  being,  or  any  two  of  them, 
were  to  make  awards  from  time  to  time.  First :  any  two  of  them 
for  the  time  being,  should,  as  soon  as  conveniently  might  be,  award 
whether  the  whole  or  any  part  of  the  annual  sum  of  7002.  should 
cease  to  be  payable ;  and  award  how  much  (if  any)  of  the  Lough 
Swilly  slobs  should  be  given  to  Dimsdale  in  satisfaction  of  his 
claims  to  that  sum.  Secondly :  any  two  of  the  arbitrators  were 
to  value  the  allotments  of  Lough  Foyle ;  they  were  to  be  at  liberty 
to  receive  evidence  of  value ;  and  they  were  to  provide  for  equality 
of  partition  out  of  the  other  lands  not  held  in  severalty ;  and  each 
party  agreed  that  his  allotment  in  severalty,  and  the  allotment 
to  be  made  for  equality  of  partition,  should  be  accepted  in  full 

a.B. — ^VOL.  LXIX.  16 
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DiMBDALB  satisfaction  of  all  his  claims  to  Loagh  Foyle  slobs.  The  arbitrators 
RoBKRTsoK.  were  to  determine  as  to  the  custody  of.  the  title  deeds ;  the  propor- 
tions of  compensation  payable  by  each  party,  ander  the  Act — a 
r  *83  ]  iQogt  important  ^provision ;  and  what  deeds,  releases,  instruments, 
and  acts  were  to  be  executed  and  performed  by  the  parties.  Power 
was  given  to  them  to  examine  witnesses  on  oath,  and  also  the 
parties.  It  is  then  provided,  that  the  arbitrators  for  the  time  being, 
shall,  at  any  time  thereafter,  make  such  award,  or,  from  time  to 
time,  make  such  awards  as  they  shall  think  proper ;  with  a  proviso, 
that  the  last  of  such  awards  shall  be  made  on  or  before  the  1st  of 
July,  1848,  or  such  other  or  later  time  as  any  two  of  the  arbitra- 
tors for  the  time  being  shall  appoint :  and  every  two  of  the  arbi- 
trators, for  the  time  being,  shall  have  power,  from  time  to  time,  to 
enlarge  or  extend  the  time  as  they  shall  think  proper ;  and  that 
whether  such  time  shall  have  previously  expired  or  not.  Power  is 
then  given  to  the  senior  Master  of  the  Queen's  Bench  in  England 
to  appoint  an  umpire,  and  to  fill  up  the  appointment ;  and  he  is  to 
act  when  no  two  of  the  arbitrators  can  agree.  This  is  followed  by 
a  proviso,  that,  at  any  time  before  the  powers,  authorities,  cove- 
nants, agreements,  and  provisions  therein  contained,  shall  have 
been  fully  executed  and  performed,  each  party  will,  in  case  his 
arbitrator  for  the  time  being  shall  die,  or  refuse,  &c.,  to  act,  appoint 
another  arbitrator  within  fourteen  days;  and,  in  case  of  neglect, 
the  third  arbitrator,  or,  if  none,  the  umpire,  shall  make  the  appoint- 
ment. Neither  party  was  to  bring  or  prosecute  any  action  at  law, 
or  suit  in  equity  against  the  other,  touching  the  matters  thereby 
referred,  or  do  any  act  to  delay  the  arbitrators,  or  bring  any  action 
against  them.  Robertson  covenants  to  indemnify  Dimsdale,  upon 
payment  of  the  5,250L,  against  all  expenses  covered  by  the  account. 
If  either  party  fail  to  reclaim  his  allotment  before  the  27th  of  July, 
1846,  the  other  party  may  reclaim  it  and  acquire  the  ownership  of 
[  '84  ]  it.  Finally,  the  reference  may  be  *made  a  rule  of  the  Court  of 
Queen's  Bench  of  England  and  Ireland. 

On  the  21st  of  June,  1821,  by  a  regular  deed  of  partition,  the 
allotments  of  Lough  Foyle  slobs  were  vested  in  Dimsdale  and 
Bobertson,  in  severalty.  The  deed  recites  that  the  partition  was  to 
be  valid,  notwithstanding  any  inequality  whatever  in  value ;  and 
this  is  regularly  provided  for  by  the  deed.  Mr.  Walker,  the 
engineer,  acting  for  the  Admiralty  under  the  provision  in  section 
95  of  the  Act,  in  striking  the  line  of  embankment,  cut  off  several 
thousands  of  acres  from  the  allotments  in  severalty  of  Lough 
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Foyle  slobs;   but  Dimsdale's  allotment  was  lessened  in  quantity     dibibdalb 
upwards  of  2,000  acres  beyond  the  loss  sustained  by  Robertson,    Bobisbtson. 
and  several  hundred  acres  were  cut  off  the  portions  provided  for 
equality  of  partition.    Dimsdale  did  not  pay  the  5,2602. 

Under  the  circumstances,  Dimsdale  filed  the  present  bill,  for  a 
reference  as  to  the  7002.  per  annum ;  and  as  to  the  present  value 
of  the  several  allotments,  and  for  a  partition  of  Lough  Swilly 
slobs,  and  of  the  other  part  of  Lough  Foyle  slobs:  and  if  the 
unallotted  portion  of  the  latter  and  Lough  Swilly  shall  be  insuf- 
ficient for  owelty  of  partition,  then,  that  Bobertson  may  make  good 
the  deficiency  out  of  his  allotment  of  the  Foyle,  or  by  payment  in 
money.  The  plaintiff  did  not  offer  to  pay  the  5,250L ;  but,  after 
some  contest  at  the  Bar,  he  offered,  by  his  counsel,  to  pay  that  sum 
at  once  to  the  defendant. 

The  main  ground  for  equitable  relief,  beyond  the  agreement  of 
1841,  is  the  loss  sustained  by  the  plaintiff,  by  the  *line  struck  by  [  *86  ] 
Mr.  Walker,  although  the  defendant  does  not  admit  that  the  plain- 
tiff's lot  is,  even  now,  of  less  value  than  his  own.  But  I  assume 
that  the  plaintiff's  allegation  would  prove  to  be  correct;  yet  I 
think  that  he  has  no  such  equity  as  he  claims.  For  section  95  of 
the  Act  expressly  provided  that  no  work  should  be  made  below  the 
ordinary  high-water  mark  at  spring  tides  without  the  assent  of  the 
Admiralty ;  and  the  deed  of  partition  recited  that  Mr.  Walker  had 
been  appointed,  as  well  by  the  Admiralty  as  by  the  parties,  to  be 
engineer,  for  the  purpose  of  determining  the  lines  of  the  proposed 
embankment  of  Lough  Foyle;  and  he  was  to  determine  any 
dispute  between  the  parties  relating  to  the  lines,  or  any  dispute  as 
to  the  erecting  any  work  below  the  high-wfiter  mark  at  spring  tides 
without  the  assent  of  the  Admiralty.  The  parties,  therefore,  were 
folly  aware  of  their  rights  and  liabilities ;  and  with  that  knowledge 
they  allotted  Lough  Foyle  between  themselves,  with  a  provision  for 
owelty  of  partition  out  of  the  unallotted  lands,  making  the  partition 
absolutely  binding.  I  think  that  they  are  not  now  at  liberty  to 
disturb  that  arrangement,  and  that  they  must  rest  content  with  the 
actual  fund  provided  for  equality  of  partition.  The  equity,  if  it 
exist,  is  mutual.  If  I  made  a  decree,  I  should  be  bound  to  provide 
relief  for  the  defendant  or  the  plaintiff,  whichever  should  prove  to 
be  right  in  the  allegation  as  to  value.  But  the  plaintiff  has  sold 
his  allotment  in  the  Foyle  to  a  third  person  who  is  not  a  party  to 
the  cause ;  and,  although  that  sale  was  made  pending  the  suit,  yet 
the  Court  would  not,  at  the  prayer  of  the  plaintiff,  who  is  in  prison 

16— a 
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DiMSDALB  for  debt,  proceed  to  bind  the  parchaser  from  him  in  his  absence. 
BoBBRTBov.  It  appears  to  me,  however,  that  the  parties  have,  by  contract, 
restricted  their  demands  for  owelty  of  partition  to  the  properties 
i[  *86]  not  the  subject  of  the  partition;  and  the  arbitrators  *can,  under 
the  deed,  give  to  the  plaintiff  all  that  he  is  entitled  to,  even  if  his 
allegation  of  value  be  correct ;  nor  does  it  appear  that  there  is  not 
sufficient  property  to  answer  any  demand  which  the  plaintiff  can 
establish. 

The  partition  prayed  of  the  remainder  of  Lough  Foyle  and  of 
Lough  Swilly  seems  rather  to  be  with  reference  to  the  allotment 
for  equality  of  partition.  After  the  execution  of  the  deed  of 
arrangement  of  1841,  by  which  part  of  Lough  Foyle  alone  was  to 
be  allotted,  I  do  not  think  that  the  plaintiff  is  entitled  to  demand  a 
partition  of  the  remaining  lands,  in  regard  to  which  the  partner- 
ship still  subsists ;  but  it  must  remain  as  a  subject  to  be  drained 
and  embanked  by  the  parties  in  common,  subject  to  the  directions 
of  the  Act,  and  of  the  deed  of  arrangement.  Still  the  plaintiff 
would  be  entitled  to  the  other  relief  prayed,  viz.,  an  account  of  the 
value  of  the  allotments  and  a  satisfaction  out  of  the  other  proper- 
ties, and  an  account  of  what  is  due  for  management,  unless  that 
right  is  prevented  by  the  provisions  of  the  deed  of  arrangement. 

To  the  objection  that  the  plaintiff  had  not  performed  his  own 
part  of  the  arrangement,  either  as  to  the  money  or  management, 
it  was  said  that  he  had  been  prevented  by  the  conduct  of  the 
defendant,  who  had  pursued  him  into  many  counties,  and  who 
ultimately  arrested  him,  and  threw  him  into  prison,  where  he  now 
lies.  But  this  is  not  a  sufficient  answer.  The  arrest  was  justified 
by  the  neglect  of  the  plaintiff  to  pay  the  6,2502.  He  gave  security 
to  pay  it  in  four  months,  and  undertook  to  lay  out  10,0002.  more  in 
a  short  time.  He  gave  judgment  in  both  countries,  so  that  he 
assumed  to  be  solvent,  and  gave,  by  contract,  a  ready  relief  against 
[  *87  ]  himself ;  and  he  cannot  relieve  himself  *from  the  performance 
of  his  other  obligations,  because  he  has  not  performed  that  for 
payment  of  the  money. 

It  was  then  objected  that  the  plaintiff  could  not  sustain  the  bill, 
as  by  the  deed  of  arrangment  the  matters  in  question  were  agreed 
to  be  referred  to  arbitration;  and  the  time,  which  had  been 
enlarged,  had  not  expired.  In  answer  to  this  objection,  it  was 
insisted  (1)  that  the  time  for  making  an  award  had  passed,  and  had 
not  been  properly  extended ;  (2)  but  that  if  the  time  were  still  open, 
an  agreement  to  refer  to  arbitration  could  not  be  made  a  defence 
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against  a  right  to  sae.    It  was  not  denied  by  the  defendant  that    dimsdalb 

the  suit  could  be  maintained,  if  the  power  of  the  arbitrators  had    robbrtsok. 

ceased.     This  is  a  legal  question,  depending  upon  the  construction 

of  the  deed  of  arrangement,  the  particulars  of  which  I  have  already 

adverted  to:  and  I  undertook  the  task  of  deciding  upon  it  at  the 

request  of  both  parties,  without  which  I  should  have  directed  a  case 

to  a  court  of  law.     The  facts  are,  that  at  the  time,  viz.,  the  1st  of 

July,  1848,  when  the  last  award  was  to  be  made,  unless  the  time 

was  enlarged,  there  was  no  person  to  act  in  the  arbitration  but 

the  arbitrator  of  the  defendant.    The  defendant  has  never  been 

in  default.    After  that  day,  an   umpire  was  appointed ;   and  he 

appointed  an  arbitrator  for  Dimsdale,  under  the   power  in  the 

deed;  and  these  two  arbitrators  appointed  a  third  arbitrator,  and 

all  three  enlarged  the  time.     The  deed  expressly  authorizes  the 

time  to  be  enlarged  after  the  1st  July,  1848,  if  the  arbitrators 

think  proper. 

The  plaintiff  insisted  that  the  time  could  not  be  enlarged,  as 
there  were  not  two  arbitrators  in  existence,  nor  an  umpire  named 
on  the  Ist  of  July,  1848 ;  and  that  even  if  the  *time  could,  under       [  *^  ] 
those  circumstances,  be  enlarged,  it  could  only  be  where  there  had 
been  some  previous  award. 

The  point  is  not  without  difficulty.  I  have  fully  considered  it, 
and  I  think  that  the  time  has  been  duly  enlarged.  There  are  no 
express  words  to  exclude  the  appointments  which  were  made ;  and 
if  the  umpire  and  arbitrators  were  duly  appointed,  the  time  was,  I 
think,  duly  enlarged.  The  deed  gives  various  powers  to  the  arbi- 
trators, which  would  require  time  for  their  performance ;  and  they  are 
empowered  at  any  time,  or  from  time  to  time,  to  make  one  award 
or  several  awards;  and  then  it  is  provided  that  the  last  of  such 
awards  shall  be  on  or  before  the  1st  of  July,  1848,  or  before  such 
other  time  as  any  two  arbitrators  **  for  the  time  being,"  shall 
appoint:  and  every  two  "for  the  time  being,"  have  power,  from 
time  to  time,  to  enlarge  the  time,  whether  such  time  shall  have 
expired  or  not.  Now,  as  the  time  may  be  enlarged  after  the  day 
named,  the  persons  who  are  then  arbitrators  will  be  the  arbitrators 
for  the  time  being,  competent  to  do  the  act;  for  the  words  "for 
the  time  being"  refer,  I  think,  to  the  time  of  doing  the  act,  and  not 
simply  to  the  time  when  it  might  have  been  done.  There  is  no 
provision  confining  the  power  to  arbitrators  actually  appointed  on 
the  Ist  of  July,  although,  of  course,  such  arbitrators  could  have 
enlarged  the  time,  and  are  included  within  the  terms  of  the  deed. 
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DiMBDAXK  The  fiubseqaent  claaBes  show  that  the  parties  meant  the  arbitration 
B0BERT90N.  to  be  proceeded  with  until  the  provisions  of  the  deed  were  fally 
executed,  and  for  that  purpose  enabled  an  arbitrator  to  be  appointed 
for  either  party  who  should  neglect  to  appoint  one  at  any  time 
before  the  provisions  were  executed.  The  intention,  I  think,  is 
manifest  to  have  arbitrators  appointed  while  there  was  any  act  to 
[  *S9  ]  be  done.  Now,  all  the  acts  remained  ^unperformed,  and  one  of 
the  powers  was  to  enlarge  the  time.  When  the  time  was  enlarged, 
all  the  powers  were  revived.  This  being  the  intention,  and  there 
being  no  sufficient  expressions  to  prevent  me  from  giving  effect  to 
that  intention,  I  must  declare  that  the  time  was  duly  enlarged. 
I  do  not  think  it  material  that  no  award  was  made  before  the 
1st  of  July ;  for  the  provision  in  effect  is,  that  no  award  shall 
be  made  after  that  day  unless  the  time  is  enlarged.  There  might 
have  been  only  one  award,  if  the  arbitrators  had  so  thought  fit.  I 
may  observe  that  the  plaintiff  filed  his  bill  in  1841,  when  the  arbi- 
tration clauses  were  in  full  force ;  and  this  suit  must  be  deemed 
an  interruption  of  the  arbitration  by  the  plaintiff  himself;  and, 
according  to  the  doctrine  in  Morse  v.  Merest  (i),  the  plaintiff  could 
not  set  up  an  objection  which  grew  out  of  his  own  conduct,  and 
which  in  this  case  clearly  did  not  exist  when  he  filed  his  bill. 
Morse  v.  Merest  applied  the  doctrine  to  a  defendant ;  but  in  Pape 
V.  Lord  Duncannon  (2),  it  was  considered  equally  applicable  to  a 
plaintiff ;  and  so  I  consider  it.    But  I  need  not  pursue  this  point. 

2.  It  was  contended  for  the  plaintiff,  that  if  the  time  was  duly 
enlarged,  yet  the  reference  to  arbitration  cannot  be  used  as  a 
defence  to  this  suit.  As  to  one  subject,  the  annual  sum  of  7002., 
the  plaintiff  admitted  he  could  not  ask  for  a  reference  beyond  the 
arrears,  if  any ;  for  a  Master  could  not  be  placed  in  the  office  of 
arbitrator  and  decide  whether,  having  regard  to  the  circumstances, 
the  annuity  should  determine  or  not.  As  to  the  other  relief,  there 
would  be  no  difficulty,  if  the  bill  can  be  maintained.  The  plaintiff 
[•90]  relied  upon  the  case  of  Street  v.  Rigby(s),  *  where,  although  it 
was  not  necessary  to  decide  the  point.  Lord  Eldon  was  of  opinion 
that  an  agreement  to  refer  to  arbitration  did  not  prevent  a  party 
from  filing  his  bill. 

It  is,  no  doubt,  clearly  settled,  as  Lord  Kenton  said  in  Thompson 
V.  Charnock{4)^  that  an  agi*eement  to  refer  to  arbitration  is  not 
sufficient  to  oast  the  courts  of  law  or  equity  of  their  jurisdiction. 

(1)  9  Mod.  56.  (3)  6  Yes.  Bid. 

(2)  47  B.  R  202  (9  Sim.  177).  (4)  8  T.  B.  140. 
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Lord   Habdwick  so  determined  in  Wellington  y.  Mackintosh  (i) ;     Dimsdalk 
yet  he  said  be  would  not  have  it  understood  that  such  an  agreement    robkbtson. 
might  not  be  made  and  pleaded,  but  there  should  be  a  power  to 
examine  witnesses  on  oath ;  upon  which  it  was  observed  by  Lord 
Kenyon,  and  by  Lord  Eldon,  that  the  parties  could  not  confer  such 
a  power.    Now,  in  the  present  case,  there  is  not  only  an  agreement 
to  refer,  but  arbitrators  were  actually  named;    and  there  is  an 
express  covenant  not  to  sue,  and  an  agreement  to  make  the  sub- 
mission a  rule  of  the  Court  of  Queen's  Bench  of  either  England  or 
Ireland :  and  the  3  &  4  Will.  lY.  c.  42,  England,  and  8  &  4  Yict. 
c.  105,  Ireland,  take  away  the  right  to  revoke  the  submission  without 
the  leave  of  the  Court,  when  the  arbitrators  are  appointed  by  or  in 
pursuance  of  any  submission  to  reference,  containing  an  agreement 
that  such  submission  shall  be  made  a  rule  of  Court,  and  give  power 
to  compel  the  attendance  of  witnesses,  and  empower  the  arbitrators 
to  administer  an  oath,  where,  as  in  this  case,  it  is  agreed  that  the 
witnesses  shall  be  examined  upon  oath.     These  powers  place  such 
arbitrators  on  a  different  footing,  and  remove  one  great  objection 
made  to  them   by  both  Lord  Habdwick  and  Lord  Eldon.     In 
Half  hide  v.  Penning  (2),  where  the  agreement  was  to  *refer  to  arbi-        [  ^91  ] 
tration,  and  that  there  should  not  be  any  suit  at  law  or  in  equity, 
Lord  Ebnyon  allowed  a  plea  to  a  bill  before  a  reference.    He  held 
that  arbitration  should  be  first  resorted  to ;   and  if  the  arbitrators  ^ 

could  not  determine  it,  the  jurisdiction  would  be  restored.  It  is 
said  that  this  decision  had  been  overruled,  even  by  Lord  Kenton 
himself.  I  think  that  the  reasons  for  the  decision  are  satisfac- 
tory, as  applied  to  the  actual  case  before  Lord  Eenyon;  and  I  am 
prepared  to  act  upon  them,  unless  the  case  has  been  overruled. 

In  Mitchell  v.  Harris  (8),  where  the  agreement  was  simply  to 
refer,  and  the  bill  was  filed  for  a  discovery  in  aid  of  an  action. 
Lord  BosBLTN  supported  the  bill ;  but  in  the  course  of  the  argument 
he  distinguished  the  case  before  him  from  that  of  Half  hide  v. 
Penning.  In  that  case,  he  said,  there  was  an  express  agreement 
that  there  should  be  no  suit  at  law  or  in  equity.  Parties  may  so 
agree ;  and  it  is  every  day's  practice  that,  if  they  do,  they  cannot 
proceed  contrary  to  the  agreement.  In  that  case  the  covenant 
would  be  a  bar :  here,  he  said,  the  only  effect  of  it  would  be  to  give 
damages;  but  it  could  not  be  pleaded  in  bar  of  the  action.  In 
giving  judgment,  however,  he  wholly  lost  sight  of  this  distinction  ; 

(1)  2  Atk.  669.  (3)  4  Br.  C.  C.  311, 

(2)  2  Br.  C.  C.  336. 
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DmsDALB  and  therefore  thought  Half  hide  v.  Penning  contrary  to  the  case  in 
RoBBBTsoK.  Atkins,  and  quite  inconsistent  with  the  resolution  of  the  Court  of 
King's  Bench  in  Wilson,  neither  of  which  appears  to  me  to  clash 
with  it.  The  report  in  Mitchell  v.  Harris  in  Brown,  merely  makes 
him  say  that  it  was  unnecessary  to  discuss  the  case  of  Haljhide  v. 
Penning.  In  TattersaU  v.  Oroote  (1),  Lord  Eldon,  noticing  the 
distinction  in  Half  hide  v.  Penning,  thought  he  did  not  misconstrue 
the  case  of  Mitchell  v.  Harris,  by  stating  that  the  opinion  of 

[  *92  ]  *Lord  LouoHBOBOuoH  did  not  agree  with  the  doctrine  laid  down  in 
that  case.  In  Street  v.  Rigby{2),  he  again  seemed  to  doubt  the 
authority  of  Half  hide  v.  Penning,  yet  thought  there  would  be 
considerable  difficulty  upon  a  negative  covenant  not  to  sue,  which 
was  the  case  before  Lord  Eenyon  ;  and  he  held  that  a  covenant  to 
refer  does  not  amount  to  an  agreement  to  forbear  to  sue.  In 
Waters  v.  Taylor  {s),  Lord  Eldon  considered  the  opinion  expressed 
by  Lord  Eenyon  wrong,  as  there  were  against  it  the  concurrent 
opinions  of  Lord  Habdwigk,  Lord  Thurlow,  Lord  Bosslyn,  and 
Lord  Ebnyon  himself.  ''As  a  general  proposition,  therefore,*'  he 
added,  **  it  is  true,  th^t  an  agreement  to  refer  disputes  to  arbitra- 
tion will  not  bind  the  parties,  even  to  submit  to  arbitration,  before 
they  came  in  Court."  But  this  is  a  point  which  Lord  Eenyon  did 
not  decide ;  and  I  confine  myself  to  the  very  point  decided  by  him. 
I  am  not  aware  of  any  case  in  which  Lord  Ebnyon  doubted  his  own 
decision.  Probably  what  fell  from  him  in  the  case  in  Term  Beports 
may  have  been  so  considered,  although  it  is  confined  to  a  simple 
covenant  to  refer.  There  is  no  report  of  any  decision  of  Lord 
Thublow's  impeaching  Lord  Ebnyon's.  Upon  the  whole,  therefore, 
I  think  that  Half  hide  v.  Penning  is  still  law ;  and  the  objections  to 
it  have  probably  been  occasioned  by  Lord  Ebnton's  general  obser- 
vations. At  all  events,  I  think  that  an  agreement  to  refer,  and 
arbitrators  named,  and  a  covenant  not  to  sue,  and  a  power  to 
make  the  submission  a  rule  of  Court — particularly  having  regard  to 
the  legislative  provisions  in  such  a  case— do  prevent  a  party  from 
filing  a  bill,  with  a  view,  as  in  this  case,  to  withdraw  the  case  from 
the  arbitrators.  It  does  not  appear  to  me  that  because  a  bill 
cannot  be  filed  to  have  arbitrators  named,  or  to  supply  the  place  of 

[  •99  ]       an  *award,  it  follows  that  a  bill  can  be  filed  before  an  award,  in 
direct  opposition  to  the  plaintifiTs  own  covenants. 
In  this  case,  like  that  of  Waters  v.  Taylor  (8),  the  parties  have 

(1)  2  Bos.  ft  P.  131,  136.     See  14  (2)  6  Yes.  821. 

B.  B.  Pref.  viii.  (3)  13  B.  B.  91  (16  Yes.  18). 
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anxioasly  provided  for  the  reference  to  arbitration  of  the  several    Dimsdalr 
matters  in  respect  to  which  any  difficulty  was   likely  to  arise;    robbbtson. 
andy  indeed   this  case  goes  much  further.      Lord  Eldon   there, 
upon   an  interlocutory  application,  drove  the  parties  to  a  refer- 
ence.    Sir  William   Grant  afterwards  observed,   in   Oourlay  v. 
Duke   of  Somerset  (i),  that  in  some  cases,  under  particular  cir- 
cumstances, as   in  Waters  v.  Taylor^  the  Court  has  said,  it  will 
leave  the  parties  to  the  remedy  which  they  have  chalked  out  for 
themselves ;   but  there  it  refused  all  interposition.      He,  in  that 
case,  substituted  the  Master  for  a  referee  named,  as  the  plaintiff 
filed  his  bill  for  relief,  and  he  could  not  in  that  particular  have  it, 
except  through  the  machinery  of  the  Court,  and  the  defendant  did 
not  raise  the  objection.     The  case  of  Morse  v.  Merest,  before  Sir 
John  Leach,  went  further.    The  parties  had  agreed  for  the  sale  of 
an  estate,  by  one  to  the  other,  for  twenty-five  years'  purchase,  on 
an  annual  value,  to  be  set  by  three  persons  named,  before  a  certain 
day.     The  seller  had  prevented  the  valuation  from  being  made  by 
the  day  named.     The  purchaser  filed  his  bill.     The  Yice-Chan- 
CBLLOR  held,  first,  that  the  seller  had,  by  his  own  conduct,  opened 
the  time ;  secondly,  that  although  an  agreement  to  sell,  at  a  price 
to  be  named  by  A.,  could  not  be  enforced  at  any  other  price,  yet  it 
appearing  that  the  defendant  refused  to  permit  the  referees  to  come 
upon  the  land,  the  Court  had  jurisdiction  to  remove  that  impedi- 
ment, and  could  decree  that  the  defendant  should  permit  the  valua- 
tion to  be  made  according  to  the  contract ;  and  if  *it  were  so  made,       [  •di  ] 
then  a  supplemental  bill  might  be  filed  for  a  specific  performance 
upon  the  terms  of  their  valuation.     The  Court,  therefore,  gave  its 
assistance  to  the  referees  to  enable  them  to  make  the  valuation, 
upon  which  the  right  to  a  specific  performance  depended.    I  may 
observe,  that  Waters  v.  Taylor  was  ultimately  disposed  of  in  a  way 
which  does  not  affect  the  question  before  me  (2). 

It  appears  to  me,  after  an  anxious  review  of  all  the  authorities, 
that  I  am  fully  justified  in  refusing  the  relief  to  the  plaintiff  until 
the  parties  have  resorted,  without  effect,  to  the  powers  provided 
by  their  deeds.  The  Court  would  find  it  difficult  to  manage  these 
concerns ;  and  it  is  inequitable  for  the  plaintiff  to  accept  a  benefit 
under  the  deed  of  arrangement,  and  then  attempt  to  evade  the 
rest  of  the  obligations  and  file  a  bill  for  partial  relief.  His  object 
manifestly  was  to  evade  the  arbitration  in  London,  and  the  expense 
of  it,  although  he  had  concurred  in  the  appointment  of  arbitrators 
(1)  13  B.  B.  234  (19  Vee,  431).  (2)  13  B.  B.  91  (2  V.  &  B.  299). 
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DiMBDALB  residing  in  the  city  of  London,  and  to  substitute  this  Court  for 
RoBRBTsoN.  ^^3  arbitrators.  If  he  had  succeeded  he  would  have  obtained 
time,  and  deferred  the  payment  of  the  costs  until  the  winding  up 
of  the  cause.  But  this  is  a  purpose  to  which  the  Court  cannot 
be  ancillary.  As  my  opinion  is  against  the  plaintiff  upon  all  the 
points,  the  bill  must  be  dismissed,  with  costs. 


PEPPER  AND   Wife  v.   TUCKEY. 
(1  Will.  IV.  o.  60.) 
^®**-  (2  Jo.  A  Lat.  96—98 ;  8.  0.  7  Ir.  Bq.  E.  672.) 

J)ec.  2.  A  trustee  in  a  marriage  settlement,  refused  to  join  in  lending  the  trust 

monies,  because  he  disapproved  of  the  security.    The  wife,  pursuant  to  a 

^^SuoDr^^  power  for  the  purpose,  removed  him  and  appointed  a  new  trustee  in  his 

L.C.    '  plaoe ;  and  the  husband  and  wife  then  presented  a  petition  under  the  Act, 

r  9g  1  to  compel  the  old  trustee  to  transfer  ^e  funds  to  the  new  trustee.    The 

Court  refused  the  application. 

Bt  settlement  of  the  81  st  of  May,  1842,  executed  upon  the 
marriage  of  the  petitioners,  two  sums  of  money,  the  fortune  of 
the  intended  wife  (one  of  which  was  then  invested  in  Government 
old  Three-and-a-half  per  cent,  stock,  and  the  other  formed  part  of 
a  larger  sum,  secured  by  the  bond  of  Henry  Wood),  were  assigned 
to  Charles  C.  Tuckey  and  W.  J.  Pepper,  upon  trust  to  permit  Mrs. 
Pepper  to  receive  the  dividends  and  interest  for  her  sole  and 
separate  use,  but  without  the  power  of  alienation  or  anticipation, 
during  her  husband's  life;  and,  after  his  decease,  in  case  she 
should  survive  him,  to  pay  her  the  principal  moneys,  and  all 
interest  due  thereon ;  but,  in  case  she  should  die  in  the  lifetime 
of  her  husband,  leaving  issue,  upon  trust  to  pay  the  principal  sums 
to  the  children  of  the  marriage  as  therein  directed;  and  in  case 
she  should  die  without  leaving  issue,  to  such  person  as  she  should, 
by  deed  or  will,  notwithstanding  her  coverture,  appoint;  and  in 
default  of  appointment,  to  her  executors,  &c.  And  it  was  thereby 
agreed  that  it  should  be  lawful  for  the  trustees,  with  the  consent, 
in  writing,  of  the  husband  and  wife,  during  their  joint  lives,  to 
invest  the  trust  moneys  at  interest  in  Government  or  private 
security,  and,  from  time  to  time,  to  call  in,  re-invest,  and  vary 
the  securities;  provided  that,  if  such  investments  be  made  on 
private  security,  the  same  should  be  approved  of  by  counsel  for 
[  •96  ]  the  mutual  benefit  of  all  parties  to  the  ^settlement,  who  should  be 
of  opinion  that  such  change  of  securities,  when  so  made,  should 
be  safe,  and  valid,  and  good,  and  for  the  benefit  and  advantage 
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of  Mrs.  Pepper ;  and  in  case  Charles  C.  Tuckey  or  W.  J.  Pepper,  Pbppkb 
or  any  succeeding  trustee,  for  the  time  being,  to  be  appointed  as  Tuokbt. 
thereinafter  mentioned,  should  depart  this  life,  or  be  desirous  to  be 
discharged  from  the  trusts,  or  should  be  about  to  reside  beyond 
the  seas,  or  should  refuse  or  neglect  or  become  incapable  to  act 
in  the  trusts,  before  the  same  should  be  fully  performed  or  deter- 
mined, or  if,  for  such  or  any  other  cause,  during  the  lifetime  of 
Mrs.  Pepper,  it  should  seem  expedient  to  change  Charles  C.  Tuckey 
or  W.  J.  Pepper,  her  trustees,  then,  and  in  every  such  case,  it 
should  be  lawful  for  her,  by  deed,  to  nominate  and  constitute  some 
other  fit  and  proper  person  or  persons,  to  supply  the  place  and 
stead  of  Charles  G.  Tuckey  and  W.  J.  Pepper,  or  such  trustee 
so  to  be  changed  as  aforesaid;  and  that  immediately  after  such 
appointment  should  be  made,  all  the  trust-moneys  and  securities 
should  be  assigned  and  transferred  in  such  manner  that  the  same 
should  be  legally  vested  in  the  trustee  or  trustees  so  to  be  appointed, 
upon  the  trusts  of  the  settlement. 

Mrs.  Pepper  and  her  husband  being  desirous  to  invest  the  trust 
moneys  upon  a  certain  private  security,  applied  to  the  trustees  to 
invest  them  accordingly ;  and  Charles  C.  Tuckey  having  declined 
to  do  so,  Mrs.  Pepper,  by  indenture  of  the  11th  of  July,  1844, 
appointed  James  Wilcocks  to  be  a  new  trustee  in  the  place  of 
Charles  C.  Tuckey,  and  required  Charles  C.  Tuckey,  by  letter  of 
the  11th  of  July,  1844,  to  assign  the  money  secured  by  the  bond,  and 
to  transfer  the  stock  to  the  new  trustee  jointly  with  the  old  trustee. 

In  reply  to  this  requisition,  Charles  C.  Tuckey,  on  the  19th  of  [  97  ] 
July,  addressed  a  letter  to  Mr.  Pepper,  stating  that  a  legal  doubt 
had  been  raised  as  to  whether  the  substitution  of  a  new  trustee 
would,  under  all  the  circumstances,  free  him  from  responsibility;  and 
that  until  that  was  satisfactorily  cleared  up,  he  could  not  transmit 
the  letter  of  attorney :  and  further,  that  he  had  no  desire  to  remain 
trustee  a  day  after  he  was  assured  of  acquittal  from  all  further  obliga- 
tion. Under  these  circumstances,  a  petition  was  presented  by  Mr. 
and  Mrs.  Pepper,  praying  that  it  might  be  referred  to  one  of  the 
Masters  to  inquire  and  report  whether  the  deed  of  the  11th  of  July, 
1844,  was  a  good,  legal,  and  valid  deed ;  and  if  so,  that  Charles  C. 
Tuckey  be  ordered  to  transfer  the  trust  funds  to  the  new  trustee. 

Mr.  Thomas  White,  for  the  petitioners,  relied  upon  the  10th  and 
11th  sections  of  the  1  Will.  IV.  c.  60  (i). 

(1)  Eep.  13  &  14  Vict.  c.  60,  s.  1 ;  see  now  Trustee  Act,  1893,  s.  3d. 
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peppbb      The  Lobd  Ghamoellob  : 

r. 

Tucket.  The  object  of  the  petition  in  this  matter  is  to  obtain  a  transfer  of 

certain  stock  under  the  1  Will.  IV.  c.  60,  s.  10,  from  a  trastee  who 
has  declined  to  transfer  the  fand  to  a  new  trustee.  The  settlement 
contains  powers  of  a  very  unusual  character.  The  property  was 
settled  upon  the  wife  for  life,  without  power  of  anticipation ;  and 
after  her  decease,  upon  the  children  of  the  marriage:  but  the 
husband  had  no  interest  in  the  fund;  and  the  trustees  were 
empowered,  with  the  consent  of  the  husband  and  wife,  to  lend 
[  ^98  ]  the  trust  funds  upon  private  security,  provided  such  *security 
were,  according  to  counsel's  opinion,  safe  and  valid,  and  for 
the  benefit  of  the  wife.  Then  followed  a  very  unusual  power  to 
appoint  trustees,  authorizing  the  wife  to  change  a  trustee  when- 
ever she  should  think  proper.  It  appears  that  the  husband  was 
desirous  of  lending  the  money  upon  a  private  security,  which  the 
trustee  did  not  approve  of;  and  thereupon  the  husband  and  wife 
adopted  this  scheme :  Mrs.  Pepper  exercised  the  power  and  changed 
the  trustee,  as  she  had  a  right  to  do ;  and  then  she  and  her  hus- 
band presented  this  petition  under  the  Act,  to  compel  the  old 
trustee  to  transfer  the  fund  to  the  new  trustee.  The  old  trustee 
is  not  under  any  disability,  nor  unwilling  to  act  in  the  trust: 
he  exercised  his  discretion  and  refused  to  do  the  act  required ; 
stating,  however,  that  he  was  willing  to  be  discharged  from  the 
trust  under  the  sanction  of  the  Court.  I  do  not  think  that  this  is 
a  case  within  the  statute.  The  trustee  has  only  done  his  duty ;  he 
bond  fide  refused  to  lend  the  trust-money,  because  he  thought  the 
security  offered  was  not  a  proper  one.  No  order  of  mine  would 
absolve  him  from  responsibility;  for  the  10th  section  of  the  Act 
only  applies  to  cases  where  the  trustee  really  neglects  to  perform 
his  duty.  Here  the  trustee  did  not  refuse  to  execute  his  trust. 
Even  though  I  may  have  the  power,  I  think  I  ought  not  to  exer- 
cise it,  in  order  to  enable  the  parties  to  carry  their  intention  into 
execution.  The  trustee  has  no  right  to  call  upon  the  Court  in  this 
summary  manner  to  sanction  his  transfer  of  the  property :  but  he 
has  acted  properly  in  not  allowing  the  money  to  be  lent  upon  any 
but  good  security.  The  Act  was  not  intended  to  give  a  sanction  to 
a  trustee  to  resign  his  trust,  rather  than  do  an  act  which  he  deems 
improper.  Such  a  settlement  is  well  calculated  to  embarrass  any 
trustee  attentive  to  his  duty.    I  refuse  the  application. 
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WALL  V.  BYENE(l).  i846. 

Jan,  22,  23. 
(2  Jo.  A  Lat.  1 18—120.)  _J 

A  lessee  of  lands  demised  to  him,  his  heirs  and  assigns,  pur  autre  vie,  ^'suq^kv^'^ 
devised  all  his  real,  freehold,  and  personal  property  to  his  wife  and  children,  Xi.G/ ' 

share  and  share  alike.     One  of  the  children  who  survived  the  testator,  died        f  118  1 
intestate :  Held,  that  his  heir-at-law,  and  not  his  personal  representative, 
( entitled  to  his  share  of  the  freehold  lands. 


LuKB  Wall  being  entitled  to  the  lessee's  interest  in  certain  lands, 
held  under  a  lease  for  lives  renewable  for  ever,  in  1881  obtained  a 
renewal  thereof  ;  and  thereby  Robert  Johnston,  in  whom  the  rever- 
sion was  then  vested,  demised  the  lands  to  him,  his  heirs  and  assigns, 
for  the  term  of  three  lives  therein  named,  with  a  covenant  for 
perpetual  renewal. 

In  September,  1882,  Luke  Wall  made  his  will,  containing  the 
following  devise,  which  included  in  it  his  interest  in  the  lease :  *'  And 
as  for  and  concerning  all  my  real,  freehold,  and  personal  property, 
which  I  now  possess  or  am  entitled  to,  I  give,  devise  and  bequeath 
the  same  and  every  part  thereof  unto  my  dear  wife  and  my  children, 
Margaret,  Anne,  Ellen,  Mary,  Joseph,  Luke,  Christopher,  and 
Valentine,  share  and  share  alike : "  and  died  shortly  afterwards. 
Mary  Wall  and  Christopher  Wall,  having  survived  the  testator, 
died  intestate  and  unmarried. 

This  suit  was  instituted  to  administer  the  assets  of  Luke  Wall, 
and  to  carry  the  trusts  of  his  will  into  execution :  and  under  the 
decree  to  account  pronounced  in  it,  the  Master  reported  that  the 
shares  of  Mary  Wall  and  Christopher  Wall  in  the  lands  demised  by 
the  lease  of  1881,  descended  upon  and  were  vested  in  Joseph  Wall, 
their  eldest  brother  and  heir-at-law. 

To  this  report  exceptions  were  taken  upon  behalf  of  *some  of  the  [  *119  ] 
younger  children  of  the  testator,  upon  the  ground  that  the  Master 
should  have  found  that,  upon  the  death  of  Mary  Wall,  her  share  in 
the  freehold  estates,  which  were  estates  pur  autre  vie,  and  devised 
by  the  testator  to  his  wife  and  children  share  and  share  alike, 
without  naming  any  special  occupants,  vested  in  her  personal  repre- 
sentatives. A  similar  exception  was  taken  to  the  finding  of  the 
Master  with  respect  to  Christopher  Wall's  share. 

Mr.  Fitzgibbon  and  Mr.  Connor,  in  support  of  the  exception, 

(1)  Distinguiahed  In   re    Sheppard      Inman  [1903]  1  Gh.  241,  72  L.  J.  Ch. 
[1897]  2  Ch.  67,  66  L.  J.  Ch.  445,  76      120,  88  L.  T.  173. 
L.  T.  756;    and  not  followed.  In  re 
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Wall 

r, 
Btbns. 


[  n2o  ] 


cited  Doe  d.  Lewis  v.  Lewis  (i),  and  were  proceeding  to  argae  the 
case,  when  they  were  stopped  by 

Thb  Lord  Ghancbllob: 

I  cannot  permit  this  exception  to  be  argued.  If  ever  a  point  was 
closed  by  decision  it  is  this ;  that  where  a  man  has  an  estate  pur 
auter  vie,  limited  to  him  and  his  heirs,  and  devises  that  estate,  by 
words  which,  without  words  of  Umitation,  would  pass  the  quasi 
inheritance — as  the  words  here  would — and  the  devisee  dies  intes- 
tate, the  persons  to  take  are  the  heirs  and  not  the  personal  repre- 
sentatives of  the  devisee.  The  point  was  so  decided  in  this  country 
many  years  since  (2) ;  and  that  decision  has  been  followed  in  England ; 
and  many  opinionahave  been  given  on  it.  I  must  therefore  decline 
to  hear  the  question  argued ;  for  I  will  not  be  auxiliary  to  unsettle 
settled  opinions.  The  case  of  Doe  d.  Lewis  v.  Lewis  is  distinguish- 
able. There  the  devise  was  to  a  man  and  his  assigns,  which,  it  was 
held,  did  not  mean  heirs :  but  in  this  case  the  devise  is  in  general 
terms,  and  in  words  *which  are  sufficient  to  pass  the  entire  interest 
under  the  lease.  If  this  had  been  a  fee  simple  estate,  it  would  have 
gone  to  the  devisee  and  his  heirs  under  the  terms  of  this  devise. 
The  testator  gives  all  his  interest  in  the  lands  to  his  devisees ;  and 
both  law  and  good  sense  require  that  they  should  take  the  same 
interest  which  he  himself  had.  It  is  a  settled  point,  and  not  now 
open  to  be  disturbed.  It  was  settled  by  a  case  in  this  country, 
decided  upon  great  consideration,  which  has  been  since  recognized 
and  acted  on.  I  shall  therefore  follow  those  authorities,  and  leave 
the  error,  if  it  he  one,  to  be  corrected  elsewhere. 


1845. 
Feb.  7,  22. 

Sib  Edwabd 

SUODEN, 

L.O. 

[141] 


CATILFIELD  v.  MAGUIRE(8). 

(2  Jo.  &  Lat.  141—181 ;  S.  C.  8  Ir.  Bq.  E.  164.) 

Where  an  estate,  subject  to  a  charge  bearing  interest,  is  limited  to  several 
persons  in  succession,  as  tenants  for  life,  the  conclusion  to  be  drawn  from 
the  authorities  appears  to  be,  that  each  tenant  for  life  is  liable  only  for  the 
interest,  for  his  own  time ;  but  that  to  liquidate  the  arrears  during  his  own 
time,  he  must  furnish  aU  the  rents,  if  necessary,  during  the  whole  of 
his  life. 

A  testator  directed  that  a  certain  debt  of  25,000/.  should  be  deemed  part 
of  the  residue  of  his  personal  estate ;  and  he  gave  it,  and  all  interest  due  and 
to  grow  due  thereon,  and  the  residue  of  his  personal  estate,  to  trustees,  upon 

(1)  60  E.  E.  855  (9  M.  &  W.  662).  (3)  Honywood  v.  Honywood  [1902]  1 

(2)  See  Blake  v.  Janes  d.  Blake,  1      Oh.  347,  71  L.  J.  Oh.  174,  86  L.  T. 
Hud.  &  Bro.  227,  n. ;  Philpot  v.  Jame$,      214. 

3  Doug.  425. 
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trust  to  collect,  and  from  time  to  time  invest  same ;  and  to  pay  the  interest 
of  one  third  part  thereof  to  each  of  his  three  children  for  their  lives ;  and 
after  their  decease,  respectively,  to  pay  one  third  part  of  the  principal  to 
their  children.  After  making  his  will,  the  testator  by  deed  released  to  his 
debtor  all  interest  which  should  become  due  on  the  25,000/.  during  his  life; 
and  he  agreed  to  postpone  the  payment  of  the  principal  sum  and  the  interest 
to  accrue  due  thereon,  until  the  end  of  three  years  next  after  his  decease ; 
and  then  to  accept  payment  of  the  principal  stun  and  the  interest  which 
should  have  accrued  due  thereon  during  the  three  years,  by  instalments ;  and 
that  the  25,000/.  should  not  bear  interest  after  the  expiration  of  the  three 
years,  so  long  as  the  instalments  were  regularly  paid  ;  but  that  if  default 
should  be  made  in  payment  of  the  instalments,  the  balance  should  be  pay- 
able with  interest,  until  the  instalments,  with  the  interest,  should  be  paid. 
By  a  codicil,  the  testator  declared  that  the  execution  of  this  deed  should  not 
revoke,  prejudice,  or  afiect,  his  will.  Held,  that  the  three  years'  interest 
did  not  form  part  of  the  capital  of  the  residuary  personal  estate ;  and  that 
the  legatees  for  life  of  the  residue  were  entitled  to  it. 

A.  as  principal  and  B.  as  surety  joined  in  granting  an  annuity  for  the  life 
of  C. ;  and  A.  assigned  to  trustees  a  policy  of  insurance  upon  his  own  life, 
upon  Irust  to  permit  0.  after  the  death  of  A.,  out  of  the  money  insured  or 
the  interest  thereof,  to  receive  the  annuity.  And  A.  and  B.  executed  their 
joint  and  several  bond  conditioned  to  secure  the  punctual  payment  of  the 
annuity.  The  executors  of  A.  received  the  amoimt  of  the  policy  and 
invested  it  upon  (Government  securities.  The  executor  of  B.  was  compelled 
to  pay  C.  an  arrear  of  the  annuity.  Held,  that  as  against  the  general  assets 
of  A.,  the  executor  of  B.  was  not  entitled  to  interest  on  the  money  so  paid 
by  him :  but  that  he  was  entitled,  as  against  the  sum  insured  and  the 
intereet  thereon,  to  be  put  in  the  same  situaticm  as  if  it  had  been  duly 
applied  in  payment  of  the  annuity,  and  therefore  to  be  repaid  thereout  the 
money  advanced  by  him,  with  interest. 

G.  having  power  to  appoint  a  money  fund  to  all  and  every  or  any  child  or 
children  of  hers,  and  to  the  exclusion  of  any  one  or  more  of  them,  in  such 
shares  and  payable  at  such  times  as  she  should  appoint,  and  in  default  of 
appointment,  to  be  equally  divided  between  them,  by  her  will,  appointed 
different  sums  to  several  of  her  children  :  and  reciting  that  her  daughter  M. 
had  declared  her  intention  of  becoming  a  nun,  and  had  retired  into  a  con- 
vent preparatory  thereto,  she  declared  that  she  deemed  her  patrimony  in 
that  case  sufficient  for  her  maintenance ;  but  in  case  M.  should  change  her 
mind  and  return  to  her  i^unily  and  friends,  she  bequeathed  to  trustees 
1,000/.  in  trust  for  M.  to  receive  the  interest  of  the  same  during  her  life,  and 
at  her  decease  to  be  divided  amongst  her  children,  if  any ;  or  in  either  case 
of  her  not  leaving  the  convent  or  not  leaving  any  issue,  the  1,000/.  to  be 
divided  amongst  her  three  daughters  therein  named ;  and  she  bequeathed  to 
her  said  three  daughters  any  residue  of  the  fund  that  might  be  after  paying 
the  several  legacies  in  her  will  mentioned.  Held  (1),  that  the  power 
authorized  an  appointment  to  take  effect  upon  the  happening  of  a  contin- 
gency;  (2)  that  the  interest  which  should  accrue  on  the  1,000/.  while  the 
contingency  was  undetermined,  passed  under  the  residuary  bequest  in 
the  will. 


Gaulfisld 
Maouibb. 


William,  Bason  Annbslbt  and  Francis  Annesley,  Esq.,  being 
Beised,  as  tenants  in  common,  in  fee,  inter  aUa,  of  the  lands  of  Gibbs- 
town,  Troystown,  and  Donaghpatrick,  "^by  indenture  of  the  7th  of 
March,  1764,  demised  the  same  to  Samuel  Gerrard  and  his  heirs, 


[•142] 
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caulfibld    subject  to  the  yearly  rent  of  lOOZ.,  payable  half-yearly,  on  every  let  of 
Maguibb.     May  and  Ist  of  November. 

In  February,  1766,  William,  Baron  Anneeley  borrowed  a  sum  of 
2,000Z.  from  Elizabeth  Salkeld ;  to  secure  which  he  executed  to  her 
two  bonds,  each  in  the  penal  sum  of  2,000Z.,  conditioned  for  payment 
of  the  sum  of  1,000Z.,  with  interest  at  six  per  cent.  Upon  these 
bonds  judgments  were  obtained  in  Hilary  Term,  1766. 

By  indenture  of  the  10th  of  March,  1766,  it  was  agreed  between 
Elizabeth  Salkeld  and  William,  Baron  Annesley,  that  if  Samuel 
Gerrard,  or  the  occupier  of  the  lands  demised  by  the  lease  of  1764, 
should  pay  the  interest  of  the  2,000Z.,  at  the  rate  of  51.  per  cent,  per 
annum,  he  should  have  credit  for  same  out  of  his  rent ;  and  that 
Elizabeth  Salkeld  should  accept  of  that  reduced  rate  of  interest. 

In  pursuance  of  this  arrangement,  Samuel  Gerrard  for  many 
years  paid  his  rent  to  Elizabeth  Salkeld,  in  discharge  of  the  interest 
on  the  2,0O0Z. 
[  143  ]  William,  Baron  Annesley,  having  been  created  Viscount  Glerawley , 

made  his  will  in  May,  1770;  and  thereby  devised  all  his  real 
estates  to  his  eldest  son,  Francis  Charles,  afterwards  created  Earl 
Annesley,  for  life;  remainder  to  his  first  and  other  sons,  in  tail 
male ;  remainder  to  his  second  son,  Bichard,  afterwards  Earl 
Annesley,  for  his  life ;  remainder  to  his  first  and  other  sons,  in  tail 
male :  and  by  his  will  he  created  a  trust  term  in  his  real  estates, 
for  payment  of  his  debts  and  legacies.    He  died  shortly  afterwards. 

In  1772,  after  the  death  of  William  Viscount  Glerawley,  a  parti- 
tion was  made  of  the  lands,  of  which  he  and  Freuicis  Annesley 
were  seised  in  common  in  fee :  and  a  moiety  thereof,  including 
Gibbstown,  Troystown,  and  Donaghpatrick,  was  vested  in  trustees, 
to  the  uses  and  for  the  purposes  in  the  will  of  William  Viscount 
Glerawley  mentioned ;  and  subject,  among  other  debts,  to  the  two 
judgments  obtained  by  Elizabeth  Salkeld. 

Francis  Charles  Earl  Annesley  died  in  1802,  without  issue  male ; 
and  was  succeeded  by  Bichard  Earl  Annesley ;  and  by  indenture  of 
the  19th  May,  1808,  executed  on  the  marriage  of  William  Bichard 
Viscount  Glerawley,  eldest  son  of  Bichard  Earl  Annesley,  the  lands 
so  allotted  were  re-settled,  subject,  among  other  debts,  to  Salkeld's 
two  judgments  (which  were  stated  to  be  for  the  principal  sum 
of  2,O0OZ.),  to  the  use  of  Bichard  Earl  Annesley  for  life;  with 
remainder  to  William  Bichard  Viscount  Glerawley  for  life;  with 
remainder  to  his  first  and  other  sons  in  tail  male. 
[  *144  ]  In  1776  the  judgments  were  revived  by  Thomas  Salkeld,  *the 
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personal  representative  of  Elizabeth  Salkeld.     In  1808  Samael    Oaulfi>ld 

Gerrard  sold  his  interest  in  the  lands  above  mentioned  to  John     maouibe. 

Gerrard ;  and  the  interest  on  the  sum  secured  by  the  judgments 

not  having  been  otherwise  paid  either  by  the  tenant  of  the  lands 

demised  by  the  lease  of  1764  or  otherwise,  Joseph  Salkeld,  the 

administrator  de  bonis  nan  of  Elizabeth  Salkeld,  in  1818,  filed  a 

bill   against  Richard  Earl  Annesley,  William   Richard  Viscount 

Glerawley,  and  others,  to  enforce  payment  of  the  judgment  debts  ; 

and  thereby  claimed  interest  on  the  principal  sums  secured  by  the 

judgments,  from  the  year  1786,  up  to  which  time  it  was  admitted 

by  the  bill  that  all  interest  had  been  paid  :  and  on  the  9th  of  May, 

1823,  he  obtained  a  decree  for  payment  of  the  sum  of  4,000Z.  (the 

penal  sums  mentioned  in  the  bonds),  together  with  interest  thereon, 

from  the  3rd  of  May,  1823,  and  also  for  the  costs  of  the  suit :  or, 

in  default,  a  sale  of  the  lands  affected  by  the  judgments. 

While  this  suit  was  pending,  an  arrangement  was  entered  into 
between  Richard  Earl  Annesley  and  William  Richard  Viscount 
Glerawley,  which  was  carried  into  execution  by  an  indenture  of  the 
1st  of  November,  1821 ;  whereby,  after  reciting,  inter  alia,  the 
marriage  settlement  of  the  19th  of  May,  1803 ;  and  that  William 
Richard  Viscount  Glerawley  had  executed  his  two  bonds,  with 
warrants  of  attorney,  dated  the  Ist  of  November,  1821,  to  Earl 
Annesley,  one  of  which  was  conditioned  for  the  payment  of  21,4902., 
on  the  1st  of  November,  1822,  with  interest,  at  the  rate  of  five  per 
cent. ;  and  the  other  was  conditioned  for  the  payment  of  3,000Z., 
with  interest  from  the  day  of  the  decease  of  Earl  Annesley,  the 
said  principal  sum  and  interest  to  be  paid  at  the  end  of  one  year 
after  the  decease  of  the  Earl ;  and  that  Viscount  Glerawley  was 
also  indebted  to  the  Earl  *in  660Z.,  secured  by  his  bond  and  [  •hs  ] 
warrant,  said  three  sums  amounting  in  the  whole  to  26,040{.,  and 
that  judgments  had  been  entered  upon  those  several  bonds.  And 
after  further  reciting  that  Viscount  Glerawley  was  entitled  to 
several  policies  of  insurance  upon  his  own  life,  and  therein  specified, 
for  sums  amounting  to  24,492Z.  6«.  8d.  late  currency,  and  that  Earl 
Annesley,  being  advanced  in  years,  had  agreed  to  relinquish  and 
give  up  to  Viscount  Glerawley  the  immediate  possession  and  enjoy- 
ment of  the  settled  estates  ;  it  was  witnessed  that  in  consideration 
(inter  alia)  of  the  several  sums  of  money  secured  to  be  paid  by  the 
Viscount  Glerawley  as  aforesaid,  Richard  Earl  Annesley  and 
William  Richard  Viscount  Glerawley  conveyed  the  manor  of  Gastle- 
wellan,  and   several  denominations  of    lands,   being  the  settled 
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Gaulfibld  estate  (but  not  making  mention  of  Gibbstown,  Troystown,  or 
Maouirb.  Donaghpatrick),  for  their  lives,  and  the  life  of  the  survivor,  to  the 
use  of  Lord  Dufiferin  and  the  Bev.  A.  Maguire,  for  a  term  of  200 
years  ;  and,  subject  thereto,  to  the  use,  that  Bichard  Earl  Annesley 
should,  during  the  joint  lives  of  himself  and  his  son,  receive  there- 
out an  annuity  of  4,0002.  for  his  life ;  and  subject  thereto,  and  to 
the  term  of  years,  to  the  use  of  Viscount  Glerawley,  for  his  life ; 
and  after  his  decease,  to  the  use  of  Bichard  Earl  Annesley,  for  his 
life :  and  the  trusts  of  the  term  were  declared  to  be,  first,  to  secure 
the  payment  of  the  annuity  of  4,000Z. ;  and  further,  that  the 
trustees  should,  yearly,  during  the  lives  of  the  Earl  and  Viscount, 
and  the  survivor  of  them,  out  of  the  rents,  or  by  mortgage  or  sale, 
levy  and  raise  such  yearly  sums  of  money  as  should  be  sufficient 
to  pay  the  several  annuities  and  annual  outgoings,  and  the  interest 
payable  upon  the  charges  and  incumbrances  specified  in  the 
schedule  to  the  deed  annexed ;  amongst  which,  the  debts  due  to  the 
representatives  of  Elizabeth  Salkeld  were  not  included :  and 
[  *146  ]  ^further,  by  the  means  aforesaid,  levy,  raise  ejxd  pay,  to  Earl 
Annesley,  his  executors,  &c.,  interest  at  the  rate  of  five  per  cent, 
on  the  said  sum  of  21,4902.,  from  the  1st  of  November,  1821, 
pursuant  to  the  condition  of  the  bond  for  the  payment  of  the  same, 
passed  by  Viscount  Glerawley  to  Earl  Annesley :  and  further,  to 
raise  and  levy  thereout,  at  the  expiration  of  one  year  after  the 
decease  of  the  Earl,  the  said  sum  of  8,0002.,  and  to  pay  the 
same,  together  with  the  interest  thereof,  to  commence  from  the  day 
of  the  decease  of  the  Earl,  unto  Bichard  Earl  Annesley,  his 
executors,  administrators  or  assigns,  pursuant  to  the  condition  of 
the  before-mentioned  bond :  and  further,  to  raise  and  levy  thereout 
the  said  sum  of  6602.,  and  to  pay  same  and  the  interest  thereof, 
pursuant  to  the  condition  of  the  bond  passed  for  securing  same : 
and  further,  to  raise  and  pay  the  premiums  on  the  said  several 
policies  of  insurance;  and  to  pay  the  residue  of  the  rents  to  the 
person  entitled  to  the  next  immediate  estate  in  remainder.  And 
Viscount  Glerawley  assigned  the  several  policies  of  insurance  to 
the  trustees  of  the  term,  upon  trust  to  receive  the  several  sums  of 
money  secured  by  the  policies,  and  apply  same  towards  the  pay- 
ment of  such  sum  of  money  as  should  be  then  due  and  owing  for 
principal  and  interest  on  foot  of  the  aforesaid  several  bonds,  and 
the  annuity  of  4,0002.  to  Bichard  Earl  Annesley,  his  executors, 
administrators  and  assigns ;  and  to  pay  the  residue  thereof  to 
Viscount  Glerawley,   his  executors,   administrators  and  assigns. 
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And  Yiscoant  Glerawley  covenanted  to  pay  the  annual  premiums    Caulfibld 

on  the  several  policies  of  insurance;  and  to  pay  the  annuity  of     maouirb. 

4,000/.  during  the  joint  lives  of  himself  and  Earl  Annesley ;  and 

also  to  pay  the  several  annuities  and  outgoings,  and  the  interest  on 

the  several  charges  and  incumbrances  mentioned  in  the  schedule  to 

the  deed  ;  emd  indemnify  Earl  Annesley,  *his  heirs,  executors  and       [  *H7  ] 

administrators,  against  all  such  sums  of  money  as  should  become 

doe  from  the  Ist  of  May,  1821,  upon  foot  of  the  same :  and  Bichard 

Earl  Annesley  granted  and  assigned  to  Viscount  Glerawley,  for  his 

own  use,  all  rents  and  arrears  of  rent,  of  the  said  manor,  lands, 

tenements  and  hereditaments,  which  were  due  and  owing  thereout 

to  him,  on  the  25th  day  of  March,  1821 ;  and  also  the  household 

furniture,  stock,  &c.,  in  the  house  or  demesne  of  Castlewellan.    By 

this  deed  Earl  Annesley  and  Viscount  Glerawley  appointed  certain 

persons  to  be  receivers  of  the  rents  of  the  estates ;  and  they  were 

authorized  and  directed  to  apply  the  rents  according  to  the  trusts  of 

the  deed :  and  it  was  provided,  that  the  provision  thereby  made  for 

Viscount  Glerawley  should  be  in  lieu  and  satisfaction  of  an  annuity 

of  2,0002.  provided  for  him  by  the  settlement  of   1808,  and  of 

certain  other  annuities  therein  mentioned :  and  further,  that  nothing 

in  the  deed  contained  should  prejudice  or  afifect  the  right  of  Bichard 

Earl  Annesley,  as  to  any  debt,  charge  or  incumbrance,  affecting 

the  premises,  then  or  theretofore  vested  in  Bichard  Earl  Annesley, 

his  trustees,  or  assigns. 

After  the  decree  had  been  pronounced  in  Salkeld's  suit,  Bichard 
Earl  Annesley  entered  into  an  arrangement  with  Joseph  Salkeld 
for  the  purchase  of  his  rights  under  that  decree ;  and  by  two 
indentures  of  assignment,  of  the  8rd  of  March,  1824,  Joseph 
Salkeld,  in  consideration  of  4,2002.  paid  to  him  by  Bichard  Earl 
Annesley,  assigned  to  a  trustee  for  him  the  said  two  judgments; 
and  by  another  indenture  of  equal  date,  Joseph  Salkeld,  in  con- 
sideration of  the  sum  of  l,500t.,  paid  to  him  by  Earl  Annesley, 
assigned  the  benefit  of  the  decree  of  May,  1828,  to  the  same 
trustee,  in  trust  for  Earl  Annesley. 

Richard  Earl  Annesley  died  on  the  9th  of  November,  1824.  By  [  us  ] 
his  will,  dated  the  24th  of  December,  1822,  after  reciting  that  he 
was  entitled  to  a  certain  charge  of  4,2002.,  affecting  the  settled 
estates,  and  to  certain  bond  and  judgment  debts,  due  to  him  by 
his  son-in-law,  George  Henry  M'Dowell  Johnston,  he  bequeathed 
the  same  to  trustees,  upon  trust  to  raise  and  levy  the  amount 
thereof,  in  such  manner,  and  at  such  times  as  his  daughter,  Lady 
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Caulpikld   Anna  Maria  Johnston  should  direct ;  and  to  pay  and  apply  the  8ame» 
Maguike.     a^^  ^^^  interest  thereof  to  and  for  her  sole  and  separate  ase,  free  from 
the  control  of  her  husband :  and  he  empowered  his  daughter,  not- 
withstanding her  coverture,  to  dispose  of  said  sums  of  money,  by 
deed  or  will  (to  be  executed  as  therein  mentioned),  in  such  manner, 
and  at  such  times,  and  to  such  persons  as  she  should  think  fit ; 
and  in  default  of  appointment,  in  trust  for  his  said  daughter,  her 
executors,  &c.    And  after  further  reciting  that  his  son,  William 
Bichard  Viscount  Glerawley  had  executed  to  him  his  bonds,  con- 
ditioned for  the  payment  of  the  sum  of  25,0402. ;   and  that  he 
himself  had  effected  a  policy  of  assurance  upon  his  own  life,  for 
the  sum  of  6,000/.,  he  directed  that  said  two  sums  should  constitute 
and  be  deemed  part  of  the  residue  of  his  personal  estate  and  effects; 
and  he  gave  and  bequeathed  the  same  respectively,  and  all  interest 
due  and  to  grow  due  thereon,  and  all  the  rest,  residue  and  remainder 
of  his  personal  estate  and  effects,  which,  at  the  time  of  his  decease, 
he  should  be  possessed  of  or  entitled  to,  and  not  thereby  specifically 
disposed  of,  to  his  executors  after  named,  upon  trust,  to  raise  and 
collect  the  same,  and  from  time  to  time  to  invest  the  same  in  the 
purchase  of  Government  securities  ;  and  to  pay  thereout  his  debts 
and  legacies ;  and,  subject  thereto,  upon  trust  to  pay  and  apply  the 
[  *149  ]      interest  or  annual  proceeds  of  one-third  of  such  residue  *to  the 
use  of  his  son,  Charles  Francis  Annesley,  for  his  life ;  and  from 
and  after  his  decease,  to  pay  and  apply  one-third  part  of  the 
principal  of   said  residue  to  the  use  of   his  children,  as  therein 
directed:   and  as  to  one  other  third  part  of  such  residue,  upon 
trust  to  pay  and  apply  the  interest,  or  annual  proceeds  thereof,  to 
and  for  the  sole  and  separate  use  of  his  daughter,  Lady  Catherine 
O'Donel,  free  from  the  debts  and  engagements  of  her  husband,  and 
upon  her  receipt,  during  her  life ;  and  from  and  after  her  decease, 
upon  trust  to  pay  and  apply  one-third  part  of  the  principal  of  said 
residue,  to  and  for  the  use  of  all  and  every,  or  any  child  or  children 
of  Lady  Catherine  0*Donel,  other  than  an  eldest  son,  and  to  the 
exclusion  of  any  one  or  more  of  them,  in  such  shares,  and  at  such 
times,  as  his  said  daughter,  notwithstanding  her  coverture,  should, 
by  deed  or  will  (to  be  executed  in  the  manner  therein  mentioned) 
direct  and  appoint ;  and  in  default  of  such  appointment,  or  as  to 
so  much  thereof  as  should  be  unappointed,  to  be  equally  divided 
between  them,  share  and  share  alike,  other  than  an  eldest  son :  and 
as  to  the  remaining  third  part  of  the  said  residue,  upon  trust  to  pay 
and  apply  the  interest  or  annual  proceeds  thereof,  to  and  for  the 
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sole  and  separate  use  of  his  daaghter,  Lady  Anna  Maria  Johnston,  Caulfisld 
for  her  life,  free  from  the  debts  and  engagements  of  her  husband,  maouibb. 
and  npon  her  receipt ;  and  from  and  after  her  decease,  upon  trust 
to  apply  the  remaining  third  part  of  the  principal  of  such  residue, 
to  and  amongst  her  children,  in  such  shares,  and  at  such  times,  as 
she  should,  by  deed  or  will,  appoint ;  and  for  want  of  such  appoint- 
ment, or  as  to  so  much  thereof  as  should  be  unappointed,  to  be 
equally  divided  between  them  :  and  in  case  his  said  daughter.  Lady 
Anna  Maria,  should  die  without  leaving  any  child  or  children,  then 
upon  trust  to  pay  and  apply  the  said  remaining  third  part  of  such 
^residue  to  and  amongst  all  and  every,  or  any  one  or  more  child  or  [  *150  ] 
children,  to  the  exclusion  of  any  other  or  others  of  them,  of  Lady 
Catherine  O'Donel,  in  such  shares,  and  at  such  times,  as  Lady 
Anna  Maria  should,  by  deed  or  will  (to  be  executed  as  therein 
mentioned,  and  which,  notwithstanding  her  coverture,  she  was 
thereby  empowered  to  execute),  direct  or  appoint ;  and  in  default 
of  such  appointment,  or  as  to  so  much  thereof  as  should  be 
anappointed,  to  be  equally  divided  between  such  child  or  children, 
other  than  an  eldest  son,  share  and  share  alike :  and  the  testator 
appointed  Lady  Anna  Maria  Johnston  and  the  Bev.  Arthur 
Maguire,  his  executors ;  who,  after  his  decease,  proved  his  will. 

By  an  indenture  of  the  18th  of  May,  1828,  it  was  declared  and 
agreed  upon  by  and  between  Earl  Annesley,  Viscount  Glerawley, 
and  the  trustees  of  the  term  of  200  years,  created  by  the  indenture 
of  1821,  that  the  securities  given  by  Viscount  Glerawley  to  the 
Earl,  for  the  sum  of  26,0402.  should  not  be  payable  with,  or  bear 
any  interest  during  the  life  of  Richard  Earl  Annesley :  and  Earl 
Annesley  released  and  relinquished  to  Viscount  Glerawley  all 
interest  due,  or  which  should  become  due  on  foot  of  the  securities 
for  the  26,0402.  during  his  life ;  such  interest  not  to  be  raised  or 
paid  for  the  benefit  of  any  person,  but  to  merge  in  the  premises  : 
and  Bichard  Earl  Annesley,  in  consideration  of  Viscount  Glerawley 
paying  a  certain  debt  of  6,(K)02.  and  interest,  by  instalments  of 
2,0002.  per  annum,  the  same  being  the  proper  debt  of  Earl  Annesley,  ^ 

agreed  to  postpone  the  time  of  payment  of  the  aforesaid  sum  of 
25,0402.,  and  the  interest  to  accrue  due  thereon,  until  the  end  of 
three  years  next  after  his  decease :  and  it  was  further  agreed,  that 
the  Earl,  *his  executors,  &c.,  should  then  accept  payment  of  the  [  *i5i  ] 
said  sum,  and  the  interest  which  should  have  accrued  thereon, 
daring  the  aforesaid  period  of  three  years,  by  half-yearly  instal- 
ments of  1,0002.^  until  the  entire  26,0402.  and  interest  should  b^ 
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Caulfield  paid  ofif  and  discharged :  and  Viscount  Glerawley  covenanted  that 
Maouibb.  ^6  woald,  from  euid  after  the  expiration  of  three  years  next  ensuing 
the  decease  of  the  Earl,  pay  to  the  executors,  &c.,  of  the  Earl,  the 
yearly  sum  of  2,O0OZ.,  by  half-yearly  payments,  until,  by  the 
application  thereof,  the  principal  sum  of  25,0402.,  and  the  interest 
thereof,  which  should  have  accrued  during  the  said  period  of  three 
years,  should  be  paid  and  discharged :  and  it  was  further  agreed, 
that  the  25,040Z.  should  not  be  payable  with,  or  bear  interest  after 
the  expiration  of  the  three  years,  provided  and  so  long  as  the  instal- 
ments of  1,000Z.  should  be  regularly  paid ;  but  if  delay  or  default 
should  be  made  in  payment  of  the  instalments,  then,  so  often  as 
same  should  happen,  the  25,040Z.,  or  any  balance  due  thereon, 
should  be  payable  with  interest,  from  the  expiration  of  two  months 
from  the  time  when  such  instalment  should  become  due,  until  the 
same,  with  such  interest,  should  be  paid. 

Richard  Earl  Annesley  executed  three  codicils  to  his  will ;  by  the 
second  of  which,  dated  the  1st  of  August,  1823,  after  reciting  that, 
since  the  execution  of  his  will  and  first  codicil,  a  certain  indenture 
of  the  18th  of  May,  1828,  had  been  executed  by  him,  he  declared 
that  the  execution  of  said  deed  should  not  revoke,  prejudice  or  affect 
his  said  will  or  codicil :  and  by  the  third  codicil  to  his  will,  dated 
the  24th  of  April,  1824,  the  testator,  after  reciting  that  Joseph 
Salkeld  had  then  lately  obtained  a  decree  for  payment  of  certain 
[  *]52  ]  judgment  debts  affecting  the  Gastlewellan  ^estates,  and  that  he 
had  paid  off  his  demands,  and  taken  an  assignment  of  the  judgments 
and  decree,  he  directed  that  the  money  paid  by  him  on  foot  of  said 
decree  and  securities  should  be  deemed  to  be  part  of  the  residue  of 
his  estate,  and  be  paid  and  applied  as  by  his  will  directed.  And  he 
directed,  that  in  case  his  daughter.  Lady  Anna  Maria,  should  not 
make  any  appointment  of  the  4,2002.  mentioned  in  his  will,  the 
same  should,  after  her  decease,  be  paid  to  the  children  of  Lady 
Catherine  O'Donel,  who  should  be  then  living,  equally,  share  and 
share  alike,  except  an  eldest  son. 

The  bill  was  filed  by  one  of  the  children  of  Lady  Catherine 
O'Donel,  who  was  entitled  to  a  portion  of  the  residuary  estate  of  the 
testator,  against  the  several  persons  interested  therein :  and  by  a 
decretal  order  of  the  16th  of  June,  1886,  it  was  referred  to  the 
Master  to  take  an  account  of  the  personal  estate  of  Bichard  Earl 
Annesley,  into  whose  hands  the  same  came,  and  how  applied  and 
disposed  of ;  and  whether  any,  and  what  portion  thereof  remained 
still  outstanding,  or  had  been  lost  through  the  neglect  or  default  of 
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Maouirb. 


the  executors  of  the  testator ;  and  to  take  an  account  of  the  debts,  caulfibld 
legacies,  funeral  and  testamentary  expenses  of  the  testator;  and 
further,  that  he  do  ascertain  and  report  the  clear  surplus  or  residue 
of  the  testator's  personal  estate,  and  the  rights  of  the  plaintiffs  and 
the  other  residuary  legatees  of  the  testator,  in  respect  thereof ;  and 
whether  the  same  had  been  applied  or  disposed  of  according  to  such 
rights  or  not. 

On  the  21st  of  November,  1844,  the  Master  made  his  report,  and 
found  that,  in  addition  to  a  sum  of  14,494Z.  received  by  them,  the 
executors  of  Richard  Earl  Annesley  *were  properly  chargeable  with  [  'iss  ] 
the  sum  of  1,462Z.  portion  of  the  sum  of  5,700Z.,  charged  by  the 
decree  of  the  Court,  made  in  Salkeld's  cause,  on  the  estates  of 
which  Viscount  Glerawley  was  then  seised,  and  which  had  been 
paid  ofif  by  Richard  Earl  Annesley  :  and  also  with  a  further  sum  of 
161Z.  19«.  4d.  for  interest  on  the  sum  of  4,00OZ.,  principal  money, 
portion  of  the  said  sum  of  5,700Z.,  which  accrued  from  the  8rd  of 
March,  1824,  when  the  demand  was  so  paid  by  Richard  Earl 
Annesley,  to  the  day  of  his  death.  He  also  reported,  that  the 
executors  had  misapplied  the  sum  of  688Z.,  principal  money,  part 
of  the  sum  of  14,494Z.,  by  payment  thereof  to  Lady  Catherine 
O'Donel,  the  Hon.  Francis  Charles  Annesley,  and  Lady  Anna 
Maria  Johnston,  in  equal  shares;  because  that,  according  to  the 
true  construction  of  the  will,  the  executors  should  have  invested 
that  sum  in  the  purchase  of  Government  securities,  and  paid  the 
interest  thereof,  only,  to  the  said  residuary  legatees. 

The  Master  further  reported,  that  the  residuary  personal  estate 
of  Richard  Earl  Annesley  consisted,  in  part,  of  the  sum  of  5,700Z. 
due  on  foot  of  Salkeld's  securities,  and  of  the  sum  of  25,0402.  due 
by  William  Richard  Viscount  Glerawley,  afterwards  Earl  Annesley, 
with  interest  thereon,  at  the  rate  of  five  per  cent.,  for  three  years 
next  after  the  decease  of  the  testator ;  said  principal  and  interest 
amounting  together  to  the  sum  of  28,7962. ;  and  that,  according  to 
the  true  construction  of  the  will,  the  executors  ought  to  have 
invested,  from  time  to  time,  the  half-yearly  instalments  of  1,000Z., 
which  were  paid  to  them  by  William  Richard  Earl  Annesley,  in 
discharge  of  said  sum  of  28,7962.  But  that,  instead  of  so  doing, 
and  although  the  executors  had  received  4,0002.,  late  currency,  for 
instalments,  up  to  *the  Ist  of  November,  1829,  paid  to  them  by  [  *154  ] 
William  Richard  Earl  Annesley,  they  paid  8,4672.  la.  6d.,  present 
currency,  part  thereof,  to  the  Hon.  Francis  Charles  Annesley,  Lady 
Catherine   O'Donel,   and    Lady  Anna    Maria   Johnston,   equally, 
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Caulitibld  although  they  were  only  entitled  to  receive  the  interest  of  said  sum ; 
maquirb.  Aiid  he  therefore  reported,  that  said  sum  of  8,467Z.  la.  Bd.,  was  not 
paid  by  the  executors  according  to  the  rights  of  the  parties. 

From  the  report  and  schedules,  it  appeared  that  the  Master 
reported  that  the  5,700Z.  paid  by  Richard  Earl  Annesley,  for  the 
assignment  of  Salkeld's  judgments  and  decree,  and  which  was  a 
charge  upon  the  settled  estates,  together  with  the  sum  of  161Z.  9«.  4d., 
interest  on  the  sum  of  4,000Z.,  part  of  the  said  sum  of  5,7002.,  from 
the  8rd  of  March,  1824,  to  the  death  of  the  testator,  and  also  the 
sum  of  2,150Z.,  being  the  arrears  of  the  fee-farm  rent  of  1002.  per 
annum,  due  the  testator  out  of  the  lands  of  Gibbstown,  Troystown 
and  Donaghpatrick,  and  which  was  received  by  his  executors  from 
John  Gerrard,  on  the  9th  of  July,  1825,  formed  part  of  his  residuary 
personal  estate.  And  he  charged  the  executors  with  the  said  sum 
of  2,160Z.,  received  by  them ;  and  with  the  sum  of  1,462Z.,  being  the 
balance  of  the  sum  of  1,700Z.  taxed  costs  and  interest,  charged  on 
the  family  estates  by  the  decree  in  Saikeld's  cause,  after  giving 
credit  for  2481.,  paid  on  account  of  said  costs  and  interest,  by 
William  Bichard  Earl  Annesley,  and  which  1,452Z.  was  lost  by 
the  default  of  the  executors ;  and  also  with  the  aforesE^d  sum  of 
161Z.  19«.  4(2.,  lost  by  their  default. 

The  cause  having  come  on  to  be  heard  upon  report,  exceptions 
[  *156  ]  and  merits,  the  first  question  arose  upon  exceptions  *taken  by  the 
personal  representatives  of  the  executors  of  Bichard  Earl  Annesley, 
to  that  part  of  the  report  and  schedules  which  charged  the  executors 
with  the  sums  of  6,7002.  and  1612.  Ida.  4d.  on  foot  of  Salkeld's 
judgments,  and  2,1502.  for  arrears  of  the  fee-farm  rent  of  Gibbstown, 
Troystown,  and  Donaghpatrick ;  and  they  thereby  insisted,  (1),  that 
the  arrears  of  the  fee-farm  rent  ought  to  have  been  applied  by 
the  Master  in  payment  of  the  interest  which  accrued  due  on 
Salkeld's  securities  during  the  life  of  Bichard  Earl  Annesley,  and 
which  interest  formed  part  of  the  sum  of  5,7002.  and  1612.  19a.  4d. ; 
(2),  that  the  executors  ought  not  to  be  charged  with  any  interest  on 
the  principal  sum  of  2,0002.,  secured  by  Salkeld's  judgments,  as 
Bichard  Earl  Annesley,  being  tenant  for  life  of  the  lands,  was 
bound  to  keep  down  the  interest  on  the  charges  affecting  the 
estates ;  and  that  the  executors  ought  only  to  be  charged  with 
the  principal  sums  of  2,0002.  and  1,5002.  for  costs ;  (8),  that 
the  Master  ought  not  to  have  charged  the  executors  with  the 
said  sum  of  2,1502.,  but  shoul^  have  found  upon  the  evidence, 
that  same  was  properly  applied  in  discharge  of  interest  which 
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accrued  due  on  Salkeld's  secarities  during  the  life  of  Richard    Caulfikld 
Earl  Annesley.  Maouibb. 

It  was  stated,  that  in  1826,  the  executors  settled  an  account  with 
William  Bichard  Earl  Annesley ;  and,  having  charged  him  with 
the  sum  due  on  foot  of  the  money  paid  for  the  assignment  of 
Salkeld's  securities,  they  gave  him  credit  for  the  2,1502.  received 
by  them  from  Mr.  Gerrard. 

Mr.  Moore,  Mr,  Brooke,  Mr.  J.  S.  Furlong,  and  Mr,  Maguire, 
for  the  exceptants : 

The  executors  ought  not  to  have  been  charged  both  with  the 
interest  on  the  principal  sum  of  2,0002.,  and  with  the  ^arrears  of  [  *i&6  ] 
Gerrard's  rent,  which  was  the  fund  to  pay  it ;  for,  having  received 
the  fund  which  was  appropriated  to  the  payment  of  the  interest, 
they  were  not  entitled  to  charge  the  estate  a  second  time  with  the 
amount  of  that  interest.  Also,  Bichard  Earl  Annesley,  being  tenant 
for  life  of  the  estates,  was  bound  to  keep  down  the  interest  on  the 
charges  a£fecting  the  inheritance.  *  *  The  dealings  between 
the  parties  in  1808  and  1S21  render  it  impossible  for  Bichard  Earl 
Annesley,  or  his  executors,  ever  to  raise  this  interest  out  of  the 
inheritance ;  for,  in  1808,  the  father  and  son  resettled  the  estates 
upon  the  assumption  that  the  sum  due  on  Salkeld's  judgments  was 
2,0001.  only ;  and  in  the  arrangement  of  1821  both  the  judgments 
and  the  lands  held  by  Mr.  Gerrard  were  omitted.  These  circum- 
stances show,  that  all  parties  agreed  that,  as  between  ^themselves,  [  *i&7  j 
the  fee-farm  rent  should  be  the  fund  for  payment  of  the  interest. 

The  SoUdtoT'Oeneral  (Mr.   Oreene),   and  Mr.   Monahan,   in 
support  of  the  report: 

The  executors  are  properly  charged  with  the  arrears  of  rent, 
2,1502. ;  it  clearly  formed  part  of  the  assets  of  the  testator ;  it  was 
an  arrear  which  wholly  became  due  in  his  lifetime.  They  are  also 
properly  charged  with  that  portion  of  the  5,700Z.,  which  consisted 
of  interest  on  the  2,0002.,  secured  by  Salkeld's  judgments.  That 
sum  bore  interest  at  six  per  cent.:  and  the  entire  amount  of  interest 
paid  o£f  by  Earl  Bichard  accrued  due  between  1786  and  the  death 
of  Francis  Charles  Earl  Annesley,  in  1802.  It  was  an  arrear  which 
became  due  during  the  tenancy  of  the  prior  tenant  for  life ;  and 
which  the  persons  entitled  to  the  inheritance  had  no  right  or  equity 
to  cast  upon  the  succeeding  tenant  for  life.  *  *  The  interest 
which  becomes  due  during  the  time  of  each  euccessive  tenmit  for 
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caulfibld    life  is  ^properly  payable  by  him ;  and  the  remainderman  mast  look 
MxauiRB.     to  his  assets,  and  not  to  the  assets  of  a  subsequent  tenant  for  life, 
r  M68  ]       for  relief. 

Mr.  Brooke,  in  reply : 

Lord  Penrhyn  v.  Hughes  (i)  is  an  authority  in  point ;  for,  in  that 
case  there  were  prior  estates  for  life,  during  the  existence  of  which 
part  of  the  arrear  probably  accrued.  And  it  is  just  and  equitable 
that,  as  between  a  tenant  for  life  and  the  remainderman,  the  tenant 
for  life  should  be  bound  to  pay  off  an  arrear  of  interest  which 
accrued  due  during  the  time  of  a  prior  tenant  for  life ;  for  it  is  the 
duty  of  each  succeeding  tenant  for  life  to  see  that  the  next  preceding 
tenant  for  life  does  not  permit  an  arrear  of  interest  to  accrue. 

Upon  this  point  the  Lord  Chanoellob  reserved  his  judgment. 

The  Lord  Chancellor: 

This  case  was  said  to  depend  upon  the  mere  question  of  law, 
viz.,  whether  a  second  tenant  for  life  of  an  estate  charged  with  an 
incumbrance  carrying  interest,  is  not  bound  to  discharge  not  only 
the  interest  which  accrues  in  his  own  time,  but  also  any  arrears 
left  unpaid  by  the  previous  tenant  for  life.  For  the  affirmative  of 
this  position,  the  case  of  Tracy  v.  Lady  Hereford  (2)  was  relied  on. 

In  Revel  v.  Watkinson  (3),  the  estate  was  devised  to  one  for  life, 
with  remainders  over,  subject  to  a  trust  to  raise  his  debts,  in  effect, 
[  *159  ]  by  mortgage  or  sale.  The  estate  was  not  *8old  or  mortgaged;  and, 
during  the  continuance  of  a  jointure  under  a  prior  settlement,  the 
rents  were  insufficient  to  keep  down  the  accruing  payments  and  the 
interest  of  the  debts.  Lord  Hardwicke  held  that  the  whole  life 
interest  was  liable  to  keep  down  the  interest,  (although,  in  effect, 
during  the  jointure,  part  of  it  was  in  reversion),  so  that  when  the 
jointure  fell  in,  the  tenant  for  life  was  bound  to  apply  all  the  rents 
to  the  liquidation  of  the  arrears  of  interest.  But  this  only  affected 
the  time  of  the  tenant  for  life.  But  Lord  Hardwicke  said,  that 
if  there  is  a  tenant  for  life,  the  remainder  for  life,  and  during  the 
first  estate  for  life,  the  whole  profits  are  not  sufficient  to  answer  the 
interest  of  the  debts,  so  that  there  is  an  arrear,  he  agreed  that 
it  should  be  a  charge  on  the  inheritance,  when  it  is  by  the  same 
settlement ;  a  tenant  for  life  being  then  only  obliged  to  keep  down 
the  interest  incurred  during  his  own  life. 

(1)  5  Yes.  99.  (3)  1  Yes.  Sen.  93. 

(2)  2  Br.  C.  C.  128. 
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Trcu^  V.  Lady  Hereford  was  not,  as  it  was  insisted  before  me,  CAnLPiKLD 
the  case  of  two  successive  tenants  for  life,  in  which  the  second  was  maguibk 
compelled  to  pay  interest  left  unpaid  by  the  prior  tenant  for  life ; 
but  it  was  the  case  of  a  tenant  for  life  of  an  interest  under  a  will, 
subject  to  mortgages  and  charges,  where  part  of  the  estate  was  in 
possession  and  part  remained  in  the  possession  of  a  jointress  for 
twelve  years  after  the  testator's  death,  under  the  limitations  in  a 
prior  settlement.  There  was  no  attempt  to  charge  the  tenant  for 
life  beyond  her  own  time :  but  during  the  life  of  the  jointress,  who 
was  not  bound  to  pay  any  part  of  the  interest  on  the  charges,  the 
rents  of  the  estate  in  possession  were  insufficient  to  pay  the  interest; 
and  the  tenant  for  life  insisted  that  she  was  not  liable  to  make  good 
the  arrear  during  her  own  time  out  of  the  additional  rents  when 
the  jointress  died  :  and  it  was  decided  that  she  was  liable.  *But  ^  ni^  i 
this  does  not  seem  to  me  to  touch  the  question  between  successive 
tenants  for  life  and  the  remainderman. 

Lord  Penrhyn  v.   Hughes  (i)    only   decided   that  a  mortgagee, 
baying  the  life  estate,   cannot  charge  any  interest  against  the 
inheritance,  which  his  vendor  was  bound  to  pay  out  of  the  rents, 
but  which  the  mortgagee  had  permitted  to  remain  unpaid  before 
his  purchase.     I  think  this  decision  was  quite  right.     But  Lord 
Alvamlby  seems  to  have  considered  it  as  established  by  Tracy  v. 
Lady  Hereford,  that  the  rents,  during  the  estate  for  life,  must  be 
applied  to  the  reduction  of  any  interest  accrued  prior,  as  well  as 
subsequent,  to  the  commencement  of  that  estate.      It  does  not 
appear  to  me  that  the  case  established  so  wide  a  rule ;  nor  was  it 
necessary  to  lay  down  such  a  rule  in  order  to  decide  the  case  of 
Lord  Penrhyn  v.  Hughes.     I  am  not  prepared  to  fix  the  defaults  of 
every  previous  tenant  for  life  on  the  last  taker  for  life.     It  is  as 
incumbent  on  the  reversioner  in  fee  to  look  after  the  tenant  for  life 
in  possession,  as  it  is  on  a  tenant  for  life  in  remainder.     This  may 
lead  to  some  inconvenience,  as  to  the  manner  in  which  an  arrear 
shall  be  thrown  upon  the  inheritance ;  but  it  is  a  duty  from  the  labour 
of  which  a  court  of  equity  ought  not  to  shrink.    Upon  the  authorities 
now  before  me,  I  should  be  inclined  to  come  to  the  conclusion,  that 
every  tenant  for  life  is  liable  only  for  his  own  time ;  but  that,  to 
liquidate  the  arrears  during  his  own  time,  he  must  furnish  all  the 
rents,  if  necessary,  during  the  whole  of  his  life.     Bulwer  v.  Astley  (2) , 
is  a  remarkable  instance  of  the  anxiety  of  a  court  of  equity  to 
cast  a  burden  rateably  on  the  tenant  for  life  and  the  reversioner. 

(1)  6  Vee.  99.  (2)  66  R.  E.  416  (1  Ph.  122). 
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Caulfield  The  case,  however,  before  me  is  a  peculiar  one.  The  lands  of 
Maguirk.  Gibbstown,  producing  lOOi.  a  year,  were,  in  the  view  of  this  Court, 
[  161  ]  made  the  particular  fund  for  payment  of  the  interest ;  and  were  so 
applied  until  1786.  It  does  not  appear  that  the  first  tenant  for  life 
ever  received  any  part  of  the  rents ;  but  in  1826  twenty-one  and  a 
half  years'  arrears  were  paid  to  Bichard  Lord  Annesley,  the  second 
tenant  for  life.  Now  the  interest  had  reached  the  amount  of  the 
judgments  in  1803,  and  Bichard  had  only  become  tenant  for  life  in 
possession  in  1802,  and  from  that  period  he  was,  of  course,  liable 
to  the  interest  while  it  ran  on.  But  it  does  not  appear  to  me  that 
he  was  at  liberty  to  retain  the  arrears,  although  accruing  wholly 
in  his  own  time ;  for  they  were  applicable  specifically  to  the  interest : 
and  even  if,  in  an  ordinary  case,  he  could  have  retained  them  for 
his  own  use,  yet,  after  making  the  settlement  of  1808,  in  which  the 
judgments  are  put  down  in  the  schedule  at  2,000Z.,  and  the  settle- 
ment of  1821,  he  was  not,  I  think,  entitled  to  claim  the  arrears  of 
the  rent  of  lOOZ.  for  his  own  use,  leaving  the  arrears  of  interest  a 
charge  on  the  estate.  That  would  be  contrary  to  the  true  meaning 
of  the  settlement,  by  which  all  the  benefits  of  the  estate  were  to  go 
to  the  eldest  son,  subject  to  the  specific  provisions  for  Earl  Bichard ; 
and  the  arrears  of  rent,  to  which  he  was  to  be  entitled,  were  regularly 
secured  to  him  by  the  settlement. 

The  exceptions  were  overruled ;  but  it  was  declared,  on  further 
directions,  that  the  exceptants  were  entitled  to  credit  for  the  sum 
of  2, 1602.  late  currency. 

The  next  objection,  which  also  arose  upon  an  exception  taken  by 
the  personal  representatives  of  the  surviving  executor  of  Bichard 
[  ♦162  ]  Earl  Annesley,  had  relation  to  the  sum  of  *8,467Z.  Is.  6d.,  which 
the  Master,  by  his  report,  found  was  not  paid  or  applied  by  the 
executors  according  to  the  rights  of  the  residuary  legatees;  the 
executors  insisting  that  the  Master  should  have  found  that  said 
sum  was  duly  paid  pursuant  to  the  trusts  of  the  testator's  will,  it 
being  the  amount  of  the  interest  which  had  accrued  due  on  the 
principal  sum  of  26,0402.  after  the  testator's  death. 

Mr.  Moore,  Mr.  Brooke,  Mr.  J.  S.  Furlong,  and  Mr.  Magvire^ 
for  the  exceptants. 

The  Solicitor-Oenercd  and  Mr.  Monahan,  contra: 

According  to  the  true  construction  of  the  will,  the  intention  of 
the  testator  was,  that  the  three  years'  interest  on  the  26|040Z« 
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should  constitate  part  of  the  principal  of  the  residue ;  and  the    Gaulfisld 
interest  only  on   it  was  properly  payable  to  the  tenants  for  life     maouire. 
of  the  residue. 

Mr.  Brooke,  in  reply. 

The  Lobd  Chancellor: 

At  the  time  when  the  will  was  made,  the  25,040^  carried  interest; 
and  it  was  distinctly  given  as  part  of  the  residue,  in  equal  shares, 
to  three  persons  for  their  lives,  and  then  to  their  children  as  they 
should  appoint.  If  the  matter  had  rested  there,  no  question  could 
have  arisen :  but  the  testator  subsequently  made  a  new  arrange- 
ment with  his  son,  whereby  he  released  him  from  the  payment 
of  interest  upon  the  principal  sum  during  his,  the  testator's,  life, 
and  postponed  the  payment  of  the  principal  sum  and  interest  for 
three  years  after  his  death,  at  which  period  the  interest  was  to 
cease ;  and  the  three  years'  interest  being  added  to  ''^the  principal  [  *163  ] 
sum,  the  whole  was  to  be  paid  by  half-yearly  instalments  of  1,0002. 
each.  The  testator  then  added  a  codicil  to  his  will ;  and  thereby 
reciting  the  deed  by  which  the  foregoing  arrangement  had  been 
made,  he  declared  it  to  be  his  will,  that  the  execution  of  that  deed 
should  not  revoke,  prejudice,  or  affect  his  will  in  any  respect. 
Now,  if  that  deed  is  not  to  revoke,  prejudice,  or  affect  the  will,  the 
interests  of  the  tenants  for  life  of  the  residue  must  remain  as  they 
were  under  the  will,  except  so  far  as  they  are  affected  by  the  pay- 
ment of  the  interest  being  postponed  for  three  years.  But  that 
interest  was  not  relinquished,  though  the  payment  of  it  was  post-  . 
poned.  How,  then,  can  I  execute  the  intention,  if  I  do  that  which 
the  Master  has  done,  viz.,  take  from  the  tenants  for  life  that  which 
was  bequeathed  as  interest,  and  make  it  principal  money?  As 
the  three  years'  arrears  of  interest  were  to  be  paid  off,  together 
with  the  principal  money,  by  instalments,  it  was  natural  to  form 
them  into  one  aggregate  sum  :  but  if  the  principal  sum  had  borne 
interest  (as  it  was  originally  intended  it  should),  the  tenants  for 
life  would  have  been  entitled  to  this  money;  and  the  codicil  declares 
that  the  deed  was  not  to  revoke,  prejudice,  or  affect  their  rights.  The 
interest  is  to  remain  in  arrear  for  a  certain  period  ;  but  that  is  not 
a  reason  why  the  residuary  legatees  should  be  deprived  of  it.  It  is 
still  interest.  If  the  instalments  are  not  paid  regularly,  then  the 
principal  sum  is  to  bear  interest.  To  whom  would  that  interest 
belong  ?    It  would  not  form  part  of  the  capital,  but  belong  to  the 
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tenants  for  life.  I  cannot  form  a  reasonable  doubt  upon  this  case. 
I  am  not  at  liberty  to  read  this  will  so  as  to  make  it  applicable  to 
the  sub8e(}uent  change  of  circumstances ;  but  I  am  at  liberty  to 
read  it  and  the  deed  as  connected  together  by  the  codicil;  and 
[  *164  ]  to  say  that,  so  far  as  interest  is  payable,  it  *is  to  go  to  the  tenant 
for  life.  It  would  be  a  mere  trap  to  catch  executors,  dealing 
fairly  in  the  execution  of  their  trust,  if  I  were  to  hold  otherwise. 
The  persons  entitled  to  the  residuary  estate  are  most  unjustly 
endeavouring  to  fix  the  executors  with  the  payment  of  this  sum. 

Allow  the  exception ;  and  declare  that  the  tenants  for  life  are 
eittitled,  according  to  the  true  construction  of  the  will,  to  the  three 
years'  interest,  and  that  the  sum  mentioned  in  the  exception  was 
properly  paid  to  them  by  the  executors,  and  ought  to  be  allowed  to 
the  executors  in  their  account. 

The  next  question  arose  under  these  circumstances,  which  were 
stated  in  the  report : 

Sophia,  formerly  styled  Countess  Annesley,  claimed  to  derive 
certain  charges  on  the  real  and  personal  estate  of  Francis  Charles 
Earl  Annesley,  under  a  deed  of  the  2nd  July,  1798.  To  enforce 
those  claims  she,  in  1817,  filed  her  bill  against  Bichard  Earl 
Annesley  and  others;  and  having  obtained  a  decree  to  account 
therein,  Bichard  Earl  Annesley  entered  into  a  consent  with  her, 
in  that  cause,  dated  the  24th  of  January,  1820,  whereby  the  Earl 
agreed  to  secure  her  an  annuity  of  455Z.  for  her  life ;  and  she 
agreed  to  give  up  to  the  Earl  all  money  due  to  her  on  foot  of  the 
deed  of  the  2nd  of  July,  1798.  And,  the  better  to  carry  that  con- 
sent into  effect,  Bichard  Earl  Annesley  applied  to  his  son  William 
Bichard  Viscount  Glerawley,  to  join  him  in  securing  the  said 
annuity;  which  he  agreed  to  do:  and,  accordingly,  by  indenture 
of  the  27th  of  April,  1820,  Bichard  Earl  Annesley,  and  William 
Bichard  Viscount  Glerawley,  granted  to  trustees,  their  executors,  &c., 
[  *165  ]  an  annuity  of  455Z.,  late  currency,  equivalent  to  the  sum  of  *420{. 
present  currency,  for  the  natural  life  of  Sophia  Countess  Annesley, 
payable  quarterly ;  and  also  granted  to  the  same  trustees,  their 
executors,  &c.,  the  townland  of  Castlewellan,  and  other  lands,  for 
the  term  of  ninety-nine  years,  provided  the  Earl  and  Viscount,  or 
either  of  them,  should  so  long  live ;  and  Bichard  Earl  Annesley 
also  assigned  to  the  same  trustees  a  policy  of  assurance,  upon  his 
own  life,  for  5,0001.,  and  several  charges  affecting  the  Castlewellan 
estates,  therein  mentioned  :  and  it  was  declared  that  the  lands  and 
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securities  were  assigned  to  the  trustees  upon  trust  to  permit  Sophia  Caulfield 
Countess  Annesley,  during  her  life,  out  of  the  rents  of  the  lands,  maouirb. 
and  after  the  decease  of  Earl  Bichard,  out  of  the  said  charges  and 
the  said  sum  of  5,0002.,  insured  on  the  life  of  Earl  Bichard,  or  the 
interest  or  proceeds  thereof,  to  receive  and  take  the  said  annuity. 
And,  by  bond  of  equal  date  therewith,  Bichard  Earl  Annesley  and 
Viscount  Glerawley  jointly  and  severally  became  bound  to  the  same 
trustees  in  the  sum  of  8,0002. ;  the  condition  of  which  was,  that 
if  default  should  be  made  in  payment  of  the  annuity,  for  twenty- 
one  days  after  the  same  should  become  payable,  then  and  so  often 
as  the  same  should  happen  during  the  joint  lives  of  the  Earl  and 
Sophia  Countess  Annesley,  it  should  be  lawful  for  the  trustees  to 
issue  execution  on  any  judgment  to  be  obtained  on  the  bond,  against 
the  Earl,  his  executors  or  administrators ;  and  to  levy  off  his  goods 
and  chattels,  for  the  use  of  said  Sophia,  ail  arrears  of  said  annuity : 
and  that  if  Sophia  should  survive  the  Earl,  that  it  should  be  lawful 
for  her  (i)  to  issue  execution  upon  any  judgment  which  should  be 
obtained  against  the  Viscount  Glerawley,  his  executors  or  adminis- 
trators ;  and,  by  virtue  thereof,  to  levy  oflf  his  goods  and  chattels 
the  said  annuity,  and  all  arrears  thereof. 

At  the  time  when  these  securities  were  executed,  Bichard  Earl  [  166  ] 
Annesley  was  tenant  for  life  of  the  settled  estates,  with  remainder 
to  William  Bichard  Viscount  Glerawley  for  his  life,  with  remainder 
to  his  first  and  other  sons  in  tail ;  and  Viscount  Glerawley  joined 
his  father  in  executing  them,  merely  as  a  surety,  and  without  having 
received  any  consideration  for  the  same. 

This  annuity  of  4552.  was  one  of  the  annuities  mentioned  in  the 
schedule  to  the  deed  of  the  1st  of  November,  1821,  before  mentioned, 
and  which,  during  the  joint  lives  of  Earl  Annesley  and  Viscount 
Glerawley,  and  the  survivor  of  them,  was  to  be  paid  and  kept  down 
out  of  the  rents  of  the  estates. 

William  Bichard  Earl  Annesley  died  in  August,  1888,  having 
appointed  J.  B.  Moore  his  executor ;  and  after  his  decease  Sophia 
Countess  Annesley  compelled  J.  B.  Moore  to  pay  her  twenty-three 
quarterly  gales  of  the  annuity,  amounting  to  the  sum  of  2,4152. 
present  currency,  the  whole  of  which  had  accrued  due  after  the 
decease  of  William  Bichard  Earl  Annesley.  And  the  Master 
reported  that  J.  B.  Moore  was  entitled  to  claim  and  receive  that 
sum  from  the  assets  of  Bichard  Earl  Annesley;  and  that  the 
personal  estate  of  the  testator  was  also  liable  to  such  further  sums 

(1)  Sic  in  brief. 
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Cauiifibld    as  J.  B.  Moore,  as  such  executor,  should  be  compelled  to  pay  in 
Maguibb.     keeping  down  and  discharging  said  annuity. 

To  this  report  J.  B.  Moore  excepted,  because  the  Master  had 

not  allowed  him  interest  on  the  sum  of  2,4152.  from  the  time  he 

paid  same. 

Mr.  W.  Brooke  and  Mr.  Shaw  for  the  exception. 
[  167  ]  *     *    The  executor  of  William  Bichard  Earl  Annesley  is  entitled 

to  stand  as  an  annuity  creditor  of  Bichard  Earl  Annesley,  and  to 
be  paid  the  arrears  of  the  annuity,  with  interest ;  for  his  executors, 
though  in  possession  of  funds  to  discharge  the  demand,  have 
wilfully  declined  to  do  so.  Upon  another  ground  also,  the  executor 
of  William  Bichard  is  entitled  to  interest,  viz.,  that  one  of  the 
securities  given  for  the .  payment  of  the  annuity  was  a  policy  of 
insurance  on  the  life  of  Earl  Bichard  for  5,0002.  That  sum  has 
been  received  by  his  executors,  and  has  been  invested  in  Govern- 
ment stock,  where  it  has  been  fructifying.  The  dividends  ought  to 
be  applied  in  payment  of  the  interest  on  the  2,4152. 

The  SoUtitor-Oeneral  and  Mr.  M(mahan  for  the   residuary 
legatees : 

This  case  is  not  distinguishable  from  C(>pt«v.ilfu2cU€ton(i).  *    *    « 

[  168  ]       Thb  Lobd  Chancellob  : 

This  appears  to  be  an  attempt  to  get  rid  of  Copis  v.  Middleton. 
That  case  established  that  a  surety  in  a  bond,  paying  off  the 
demand,  does  not  become  a  specialty  creditor  of  the  principal,  but 
only  a  creditor  by  simple  contract.  But  it  was  said  that  that  simple 
contract  debt  carried  interest.  I  know  of  no  authority  for  that. 
In  an  action  for  money  paid,  interest  cannot  be  recovered  unless 
there  be  some  dealing  between  the  parties  to  warrant  it ;  something 
to  show  that  it  was  part  of  the  contract.  This  is  a  mere  simple 
contract  demand,  not  carrying  interest ;  and  upon  this  point  there 
can  be  no  doubt. 

The  other  point  is  of  a  different  nature.  By  the  deed  securing 
the  annuity,  for  which  the  bond  of  the  principal  and  surety  was 
given,  a  policy  of  insurance,  payable  upon  the  death  of  Earl 
Bichard,  was  assigned  to  trustees,  as  a  collateral  security,  upon 
trust,  after  the  decease  of  the  Earl,  to  raise  the  annuity  out  of  the 
monies  secured  thereby.  That  fund  became  part  of  the  assets  of 
(1)  T.  &  B.  224.    See  note,  29  E.  E.  73.— O.  A.  8. 
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Earl  Bichard,  and  was  accordingly  administered  in  this  sait  as  a    Caulfield 

part  of  his  estate  ;  and  the  persons  who  now  resist  the  demand  of     maouirb. 

the  surety,  have  received  out  of  Court,  as  part  of  the  residuary 

estate  of  the  *  testator,  that  very  sum  of  5,000i.  which  was  pledged  ,    [  *169  ] 

for  the  payment  of  the  annuity,  and  also  the  interest  which  has 

accrued  due  on  it  since  it  was  received  by  the  executors.     They, 

who  now  seek  to  throw  this  demand  upon  the  surety,  represent  the 

principal  debtor,  and  have  got  a  portion  of  the  very  fund  which,  by 

the  deed  of  1820,  was  provided  for  the  payment  of  the  annuity  itself. 

In  this  Court  you  cannot  go  against  the  surety  whilst  the  fund 

primarily  applicable  remains  ;  for  he  has  a  right  to  have  that  fund 

applied  for  his  benefit  :  there  is  no  doubt,  therefore,  that  the  surety 

would  have  a  right  to  go  against  those  parties  for  the  whole  amount 

of  the  5,0002.,  and  the  interest  on  it,  to  be  repaid  thereout  what  he 

has  lost.    If  that  sum  had  been  properly  applied,  he  would  not 

have  lost  anything ;  he  never  would  have  been  called  on  to  pay. 

Now,  that  5,000Z.  has  produced  interest ;  and  I  have  no  doubt  that 

the  surety  is  entitled  to  the  benefit  of  that  which  it  has  produced. 

He  is  entitled  to  go  against  the  interest,  as  far  as  it  extends,  to  pay 

him  what  he  has  lost,  and  to  go  against  the  corptLs  of  the  fund  for 

payment  of  the  principal  money.     There  is  no  doubt  that  the 

5,0002.  ought  first  to  have  been  applied  in  payment  of  the  annuity ; 

and,  if  necessary,  the  principal  of  the  fund  ought  to  have  been  sold 

for  payment  of  the  annuity.    If  that  had  been  done,  there  would 

not  have  been  a  loss  as  to  interest.    This  question  ought,  however, 

to  come  on  upon  further  directions  and  merits ;  and  then  the  relief 

would  be  to  declare  that  the  5,000Z.  was  the  first  fund  for  payment 

of  the  annuity ;  and  that  the  surety  ought  to  be  placed  in  the  same 

situation  as  if  that  fund  had  been  so  applied.    That  can  only  be  done 

by  giving  him  interest,  for  the  fund  has  been  producing  interest. 

I  think  that  the  equity  of  the  surety  is,  that  he  ought,  *out  of  [  *170  ] 
the  interest  which  that  sum  would  have  produced,  to  be  allowed 
interest  on  his  several  advances,  from  the  times  they  were  made  to 
the  present  period  ;  and  that  then,  out  of  the  principal  and  interest, 
he  is  to  be  paid  the  principal  sums  he  has  advanced;  and  the 
remainder  of  that  fund  will  still  be  liable  to  keep  down  the  accruing 
gales  of  the  annuity.  I  consider  the  5,0002.  as  still  bearing  interest, 
though  it  has  been  paid  over  to  the  parties.  I  overrule  the 
exception,  and  make  this  declaration  upon  further  directions ;  and 
refer  it  to  the  Master  to  ascertain  what  sum  ought  to  be  impounded 
to  meet  the  demand  of  the  surety  on  the  estate. 

B.B. VOL.  LXIX.  18 
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Oaulfibld       Another  question  arose  upon  the  execution  of  the  power  of 
Maquirr.     appointment  given  by  the  testator  to  Lady  Catherine  O'Donel,  over 
her  one-third  of  the  residuary  personal  estate. 

By  her  will,  dated  the  26th  of  October,  1829,  duly  executed  and 
attested  as  required  by  the  power.  Lady  Catherine  O'Donel  disposed 
of  her  one-third  of  the  sums  of  26,0402.  and  6,1112.  Ids,,  Govern- 
ment stock,  therein  particularly  mentioned,  being  part  of  the 
residuary  personal  estate  of  the  testator,  by  giving  certain  sums 
thereout  to  her  daughters.  The  disposition  in  favour  of  her 
daughter,  Mary  O'Donel,  was  in  these  terms:  ''  And  whereas  my 
daughter,  Mary  O'Donel,  having  declared  her  intention  of  becoming 
a  recluse  or  nun,  and  having  already  retired  into  a  convent, 
preparatory  thereto,  I  deem  her  patrimony  in  that  case  sufficient 
for  her  maintenance  ;  but  should  she  change  her  mind,  and  return  to 
her  family  and  friends,  I  leave  and  bequeath  to  my  executors  the 
sum  of  1,000/.,  in  trust  for  my  said  daughter  Mary,  to  receive  the 
interest  and  produce  of  the  same  during  her  life,  and,  at  her  decease, 
[  *171  ]  to  be  divided  *to  and  amongst  her  children,  if  any ;  or  in  either 
case  of  her  not  leaving  the  convent,  or  not  leaving  any  issue,  the 
said  sum  of  1,0002.,  to  be  divided  among  my  daughters  aforesaid, 
Margaret,  Catherine,  and  Isabella,"  share  and  share  alike;  and 
she  bequeathed  to  her  daughters,  Margaret,  Catherine,  and  Isabella, 
any  residue  or  remainder  of  her  one-third  of  the  said  sums  of 
26,0402.  and  6,1112.  19«.,  that  might  be  after  paying  the  several 
legacies  in  her  will  mentioned,  share  and  share  alike.  The  testatrix 
did  not  make  any  disposition  of  the  remainder  of  her  one-third  of 
the  residuary  personal  estate  of  Bichard  Earl  Annesley  ;  and  died 
in  1880,  leaving  Mary  O'Donel  and  five  other  younger  children 
her  surviving.  The  Master  reported  that  Mary  O'Donel  ever  since 
continued,  and  still  was,  an  occupant  of  the  convent  into  which  she 
had  retired,  as  in  the  will  of  the  testatrix  mentioned ;  and  that  she 
had  declared  her  intention  not  to  return  to  her  family  and  friends ; 
and  that,  following  up  her  intention,  she  had  become  a  professed 
nun,  or  member  of  the  religious  community  into  which  she  had 
retired  in  the  life-time  of  Lady  Catherine  O'Donel :  and  he  reported 
that  Mary  O'Donel  was  entitled,  for  her  life,  to  the  interest  or 
dividends  to  arise  on  the  sum  of  1,0002.,  so  bequeatjhed  by  Lady 
Catherine  O'Donel,  in  trust  for  Mary  O'Donel,  in  case  she  should 
change  her  mind  and  return  to  her  family  and  friends,  and  abandon 
her  intention  of  becoming  a  nun,  and  that  she  should  leave  the 
convent  into  which  she  had  retired  preparatory  thereto,  as  in  the 
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will  of  Lady  Catherine  O'Donel  in  that  behalf  mentioned ;  and  that,    CAriLKisLi) 
after  the  decease  of  Mary  O'Donel,  in  the  events  aforesaid,  the  said     maouirr. 
snm  of  1,OOOZ.  should  go  to  be  divided  amongst  her  children,  if  any. 

The  Master  farther  reported  that  the  principal  sum  of  *1,000{.,  [  *172  ] 
and  the  dividends  and  interest  thereon,  should  be  carried  to  the 
separate  credit  of  Mary  O'Donel,  and  should  be  impounded  during 
her  life-time ;  and  that,  after  her  decease,  in  the  event  of  her  not 
leaving  the  convent,  certain  persons  mentioned  in  his  report  would 
be  entitled  to  the  principal  sum  of  1,000Z.  and  the  said  interest  and 
dividends  thereon. 

To  this  report  Mary  O'Donel  excepted,  on  the  ground  that  the 
Master  ought  to  have  reported  that  she  was  entitled  to  be  paid  the 
dividends  and  interest  on  the  1,000Z.  which  should  accrue  during 
her  life. 

Mr.  Deasy  and  Mr.  Or  ay  dim  y  for  the  exception : 

The  appointment  to  Mary  O'Donel  is  good,  but  the  condition 
annexed  to  it  is  void,  and  separable  from  the  gift ;  and,  therefore, 
she  takes  a  life  interest  in  the  1,0002.,  discharged  of  the  condition. 
Li  Hay  v.  IVatkins  (i),  your  Lordship  observes :  "  The  cases  go  to 
this  extent :  that  where  the  intention  to  benefit  the  object  of  the 
power  is  clear,  and  that  something  is  superadded,  a  condition  not 
warranted  by  the  power,  there  the  gift  is  good ;  the  Court  will  strike 
oat  what  is  excessive,  and  the  appointee  will  take  the  fund 
absolutely."  Here  the  fund  was  authorized  to  be  paid  ''  in  such 
shares,  and  at  such  times"  as  the  donor  of  the  power  should 
appoint ;  but  these  words  do  not  authorize  a  conditional  appoint- 
ment. But  if  the  condition  be  inseparable  from  the  gift,  then  the 
whole  gift  is  void :  and  the  1,0002.  does  not  pass  under  the  gift  of 
the  residue,  for  where  there  is  a  gift  of  portion  of  an  ascertained 
fond  to  one  person,  and  of  the  residue  of  it,  after  payment  of  the 
first  gift,  to  another,  and  the  first  gift  fails,  the  object  of  *the  [  *17S  ] 
second  gift  does  not  take  it,  but  it  is  undisposed  of :  Easum  v. 
Appleford  (2).  In  that  view  of  the  case,  Mary  O'Donel  is  entitled 
to  a  portion  of  the  principal  fund  and  interest,  as  being  unappointed, 
and  the  report  is  incorrect.  But  if  the  condition  be  held  to  be 
operative,  still  Mary  O'Donel  is  entitled  to  a  portion  of  the  interest 
which  shall  accrue  during  her  life.  For  the  gift  over  is,  in  the 
event  oftMary  O'Donel  not  leaving  the  convent,  or  leaving  it  and 

(1)  61  K  E.  62  (3  Dr.  &  War.  339).  (2)  61  E.  E.  238  (10  Sim.  264;  6 

My.  &  Cr.  56). 
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Caulkield    not  leaving  any  issue ;  in  either  of  which  events,  the  principal  sum 
Maguiub.     of  1,0002.,  but  not  the  interest  which  shall  accrue  thereon  during 
the  life  of  Mary,  is  given  over.     That  interest,  therefore,  goes  as  in 
default  of  appointment:  Henderson  v.  Constable  (i). 

The  Solicitor-Oeneral  and  Mr.  Mondhan,  contra  : 

In  this  case  the  donee  had  an  exclusive  power  of  appointment ; 
she  might  give  or  not  as  she  pleased ;  and  consequently  might 
annex  a  condition  to  her  gift,  excluding  one  of  the  objects  of  the 
power,  unless  certain  terms  were  complied  with.  The  gift,  both  of 
the  interest  and  principal,  is  contingent  upon  Mary  O'Donel  leaving 
the  convent.  But  if  the  appointment  be  invalid,  the  1,0002.  passes 
under  the  residuary  gift  in  the  will. 

Mr.  Oraydon,  in  reply. 

Thb  Lord  Chancellor  : 

I  do  not  see  where  the  diflSculty  is.  Lady  Catherine  O'Donel 
had  an  exclusive  power  to  appoint  this  fund  among  her  younger 
children,  in  such  shares  and  payable  at  such  times,  as  she  thought 
[  ^174  ]  fit ;  therefore  she  might  exclude  any  of  *them,  or  provide  for  any 
of  them  as  she  pleased,  within  the  limits  allowed  by  law.  She 
recites  that  her  daughter,  Mary,  had  declared  her  intention  of 
becoming  a  nun,  and  had  already  retired  into  a  convent  preparatory 
thereto,  and  that  her  patrimony  in  that  case  would  be  sufficient  for 
her  maintenance ;  and  then  adds,  that  in  case  her  daughter  should 
change  her  mind,  and  return  to  her  family,  she  gave  to  her  execu- 
tors 1,0002.  in  trust  for  her  daughter  to  receive  the  interest  and 
produce  of  the  same  during  her  life ;  and,  at  her  decease,  to  be 
divided  amongst  her  children  (which  was  an  excess  in  the  execution 
of  the  power,  and  could  not  take  effect) ;  and  in  either  case  of  her 
not  leaving  the  convent,  or  not  leaving  any  issue,  the  1,0002.  was  to 
be  divided  among  three  of  her  daughters,  whom  she  names,  equally; 
and  she  then  gives  to  the  same  three  daughters  any  residue  or 
remainder  that  may  be  after  paying  the  several  legacies  before 
mentioned. 

The  question  arises  upon  the  validity  of  these  gifts.  The  Master 
has  found  that  the  principal  sum  of  1,0002.,  and  the  interest  or 
accumulations  thereon,  are  to  remain  impounded  until  the  death  of 
Mary  O'Donel,  who  is  still  living.  On  the  other  hand  it  is^insisted 
(1),  that  this  is  an  absolute  gift  to  Mary  O'Donel  for  her  life ;  that 
(1)  59  B.  B.  605  (5  Beav.  297). 
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the  condition  is  void  and  separable ;  and,  therefore,  that  the  legatee 
is  entitled  to  the  legacy,  discharged  of  the  condition  :  (2),  or  if  not 
separable,  that  the  entire  appointment  fails,  and  that  the  1,000{. 
goes  as  in  default  of  appointment,  and  does  not  pass  under  the  gift 
of  the  residue :  and  (8),  that,  at  all  events,  the  interest  of  this  sum, 
during  her  life,  must  go  as  in  default  of  appointment.     None  of 
these  points  can,  in  my  opinion,  be  maintained.     This  is  not  a  gift 
with  a  condition  annexed  to  it ;  but  it  is  a  gift  which  is  to  take 
effect  *upon  the  happening  of  a  contingency  ;  and  is  clearly  good       [  *175  ] 
as  such,  and  warranted  by  the  power.    It  is  a  gift,  in  case  she  shall 
leave  the  convent  and  come  among  her  friends,  to  her  for  her  life, 
and  afterwards  to  her  children.     The  gift  to  the  children  is  void ; 
and  if  the  gift  over  had  been  made  to  depend  upon  the  gift  to  the 
children,  that  gift  also  would  have  been  void.    But  here  the  gift 
over  depends  upon  the  contingency  of  Mary  O'Donel  not  leaving 
the  convent,  or  dying  without  issue ;  and,  according  to  the  autho- 
rities, such  a  gift  to  the  objects  of  the  power  is  good.     Then,  as 
to  the  interest  upon  the  1,0002.,  which  shall  accrue  before  the  con- 
tingency happens, — there  is  no  specific  gift  of  that  interest  at  all ; 
the  principal  only  of  the  fund  is  disposed  of;  and  that  upon  a 
contingency  which  may  never  arise ;  but  the  Court  will  impound 
so  much  of  the  assets  as  is  necessary  to  answer  the  contingency, 
if  and  when  it  arises.     But  the  residuary  gift  is  general ;  it  is  of 
whatever  will  remain  after  payment  of  the  legacies  before  given  out 
of  the  fund.     It  is  said  that  this  residuary  gift  would  not  carry 
the  1,0002.,  if  the  1,0002.  had  been  badly  appointed ;  but  it  is  not 
necessary  to  discuss  that  question,  for  here  there  is  no  gift  of  this 
interest;   and,  therefore,  the  gift  of  the  residue  is  a  gift  of  the 
interest,  which,  from  time  to  time  shall  accrue.    It  is  nothing  more 
than  this :  the  testatrix  gives  to  her  three  daughters  the  interest 
upon  the  1,0002.,  until  her  daughter,  Mary,  leaves  the  convent,  and 
comes  again  into  the  world ;  and  if  she  should  leave  the  convent, 
then  she  gives  the  interest  to  her  for  her  life,  and  the  principal  after- 
wards to  her  children  (which  is  void)  :  and  if  she  should  not  leave 
the  convent,  then  she  gives  the  principal  to  her  three  other  daugh- 
ters.    The  exception  is  wrong  in  point  of  form  ;  but,  upon  further 
directions,  I  shall  declare  this  to  be  a  valid  gift,  to  take  effect  in 
case  Mary  *0*Donel  shall  leave  the  convent  and  come  again  among       [  *176  ] 
her  friends;  and  direct  that  a  sufficient  sum  be  appropriated  to 
answer  this  1,0002.  when  that  event  shall  take  place,  or  Mary  shall 
die.     And  declare  that  so  much  of  the  funds  in  Court  as  have 
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arisen  from  the  dividends  upon  this  1,000L  belong  to  the  three 
residuary  legatees,  and  that  they  are  now  entitled  to  have  the  same 
divided  between  them  ;  and  declare  that  the  residuary  legatees  are 
entitled,  under  the  residuary  gift,  to  the  interest  and  dividends 
which  shall  accrue  whilst  Mary  O'Donel  continues  to  reside  in  the 
convent ;  and,  upon  the  death  of  Mary,  reserve  liberty  for  all  parties 
to  apply.  I  shall  not,  however,  now  declare  that  the  gift  to  the 
children  of  Mary  0*Donel  is  void,  though  it  clearly  is,  because  the 
event  may  never  arise. 


1845. 

Jau.  30,31. 

Feb.  2. 

Sib  Edwabd 

SnooEN, 

UO. 

[182] 


The  commissioners  of  CHARITABLE  DONATIONS 
AND  BEQUESTS  V.  WYBRANTS. 

(2  Jo.  &  Lat.  182—198 ;  S.  C.  7  Ir.  Eq.  E.  580.) 

A  testator  devised  lands  to  trustees  and  their  heirs,  upon  trust  to  grant 
and  convey  the  same  to  the  use  of  J.  W.  for  life,  subject  nevertheless  to, 
and  charged  with  four  annuities,  to  commence  upon  the  death  of  X. ;  three 
of  which  were  to  be  paid  to  three  different  charitable  institutions  (two  of 
them  being  corporate  bodies),  and  the  fourth  to  the  poor  of  a  parish :  and 
after  the  death  of  J.  W.,  subject  to  the  annuities,  to  the  use  of  his  first 
and  other  sons  in  tail :  and  he  directed  said  several  annuities  to  be  paid 
(not  saying  by  whom}  on  the  days  therein  mentioned ;  and  expressly  charged 
his  estate  with  the  same.  . 

X.  died  more  than  twenty  years  before  the  filing  of  the  bill  to  establish 
the  chaiitable  devises,  and  np  payment  or  other  satisfaction  was  ever  made 
on  foot  of  the  annuities.  No  conveyance  had  been  executed  by  the  trustees ; 
but  J.  W.  had,  since  the  death  of  the  testator,  been  in  possession  of  the 
estates ;  and  he  and  his  eldest  son  suffered  a  recovery  and  resettled  them. 

Held,  that  the  right  to  recover  the  annuities  was  not  barred  by  the  Real 
Properl^  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27) ;  the  trust  for  the 
charities  being  an  express  one,  within  the  meaning  of  the  twenty-fifth 
section  of  that  Act. 

Charities  are,  equally  with  other  trusts,  within  the  operation  of  the  Beal 
Property  Limitation  Act,  1833. 

Every  charge  on  an  estate  does  not  create  a  trust,  although  it  imposes  a 
burden ;  but  it  may  create  a  trust  depending  on  the  nature  of  the  charge. 
If  the  gift  is  an  express  one,  and  if  the  person  taking  the  estate  is  bound  to 
give  effect  to  the  gift  as  a  trustee,  then  it  is  an  express  trust  (1). 

Where  a  testator  gives  an  estate  to  one,  subject  to  a  charge,  the  person  to 
pay  the  charge  is  the  person  who  is  liable  to  the  burden ;  and  this,  in  the 
case  of  a  charity,  impresses  him  with  the  character  of  trustee  for  the  charity. 

Joseph  Wright,  being  seised  in  fee  of  the  lands  of  Bogerstown 
and  Ballinlagh,  in  the  King's  County,  and  of  other  lands,  made  his 
will,  dated  the  19th  of  July,  1798,  and  thereby  gave  and  bequeathed 


(1)  But  see  now  37  &  38  Vict  c.  67, 
s.  10,  under  which  an  expi'ess  trust  in 
aid  of  a  charge  is  deprived  of  any 
operation  in  preventing  the  application 


of  the  statute ;  and  see  also  the  Trustee 
Act,  1888,  s.  8,  by  which  trustees  are 
protected  by  the  Statutes  of  Limitation 
in  certain  cases. — O.  A.  S. 
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all  his  messuages,  houses,  lands,  tenements  and  hereditaments  in 
the  kingdom  of  Ireland,  and  all  his  estate,  right,  title  and  interest, 
in  and  to  the  same  and  every  part  thereof,  whether  the  same  be 
lands  of  inheritance  or  leases  for  lives,  with  or  without  covenant 
of  renewal,  unto  Joshua  Paul  Meredyth  and  William  Foster,  their 
heirs  and  assigns,  according  to  such  estate  and  interest  as  he  had 
therein  respectively;   in  trust  and  to  the  intent  that  his  said 
trustees,  and  the  survivor  of  them,  and  his  heirs,  should,  in  con- 
venient time  after  his  decease,  by  good  and  sufficient  conveyances 
and  assurances  in  the  law,  grant,  convey,  assure  and  settle  the 
same,  and  every  part  thereof,  so  far  as  the  law  would  allow  and 
the  nature  of  his  estates  and  titles  would  admit,  to  and  for 
such  uses,  upon  such  trusts,  and  to  and  for  such  intents  and 
purposes,  *and  under  and  subject  to  such  powers  and  provisoes 
as  thereinafter  expressed  and  declared,  or  as  near  thereto  as  the 
deaths  of  parties  and  alteration  of  circumstances  would  admit 
of.     And  after  declaring  the  trusts  upon  which  his   Monaghan 
estates  were  to  be  conveyed,  the  testator  proceeded  thus :  ''  And 
as  to  my  estates  and  lands  of  Bogerstown  and  Ballinlagh,  in 
the  King's  County,  in  trust  that  my  said  trustees,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  shall  grant  and 
convey  the  same  to  the  use  and  behoof  of  Joseph  Henry  Wybrants, 
eldest  son  of  John  Wybrants,  of,  &c.,  by  his  present  wife,  Sarah 
Wybrants,  and  his  assigns,  for  and  during  his  natural  life ;  with 
remainder  to  trustees  and  their  heirs,  during  his  life,  to  preserve 
contingent  remainders ;  subject,  nevertheless,  to,  and  charged  and 
chargeable  with,  one  annuity  of  202.  yearly  to  the  said  Sarah 
Wybrants,  wife  of  the  above-mentioned  John  Wybrants,  during 
her  natural  life,  in  lieu  of  the  like  annuity  of  20Z.  yearly,  settled 
upon  her  at  her  intermarriage  with  the   said  John  Wybrants, 
by  a  deed  bearing  date,  <fec. :    and  also  subject  to,  and  charged 
and  chargeable  with,  one  other  annuity  of  SOL  yearly,  to  be 
paid    out  of  the   rents   of   the  said   lands  of  Bogerstown    and 
Ballinlagh  to  the  said  Sarah  Wybrants  during  her  natural  life; 
the  said    two  annuities   of  201.  and  802.   to  be  paid"   to   her 
separate  use,   upon   the   days  therein  mentioned:    ^' and   from 
and  immediately  after  her  decease,  subject  to,  and  charged  and 
chargeable  with  one  annuity  of  25Z.  yearly,  to  be  paid  to  the 
trustees  or  governors  of  the  Lying-in  Hospital,  in  Great  Britain 
Street,  Dublin,  for  the  use  of  the  said  charity ;  and  also  subject  to, 
and  charged  and  chargeable  with  one  other  annuity  of  252.  yearly. 
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to  be  paid  out  of  the  rents  of  the  said  lands  of  Bogerstown  and 
Ballinlagh,  to  the  governors  of  the  Hibernian  Marine  Society  in 
Dublin,  for  the  use  of  *the  said  charity;  and  from  and  imme- 
diately after  my  decease,  subject  to,  and  charged  and  chargeable 
with  one  annuity  of  20L  yearly,  to  be  paid  to  John  Bowers,  my 
servant,  during  his  natural  life ;  and  from  and  immediately  after 
his  decease,  subject  to,  and  charged  and  chargeable  with,  one 
annuity  of  20Z.  yearly,  to  be  paid  to  the  governors  or  treasurer 
of  the  King's  County  Infirmary ;  and  also  subject  to,  and  charged 
and  chargeable  with  one  other  annuity  of  51.  yearly  to  the  poor 
of  the  parish  in  which  said  lands  of  Bogerstown  and  Ballinlagh  are 
situated :  and  from  and  after  the  death  of  the  said  Joseph  Henry 
Wy brants,  subject  to  the  said  several  annuities,  to  the  use  and 
behoof  of "  his  first  and  other  sons  in  tail  male  :  **  and  for  default 
of  such  issue,  to  the  use  and  behoof  of  John  Wybrants,  second  son 
of  the  aforesaid  John  Wybrants,  for  his  life ;  with  remainder  to 
trustees  and  their  heirs,  during  his  life,  to  preserve  contingent 
remainders ;   and   from  and  after  the  death  of  John  Wybrants, 
subject  to  the  said  several  annuities,  to  the  use  of  "  his  first  and 
other  sons  in  tail  male :  **  and  for  default  of  such  issue,  subject  to 
the  said  several  annuities,  to  the  use  "  of  the  third  and  other  sons 
of  John  Wybrants,  by  his  then  present  wife,  Sarah  Wybrants,  in 
tail  male  :  ''  and  for  default  of  such  issue,  to  the  use  and  behoof  of 
my  own  right  heirs,  subject,  nevertheless,  and  charged  and  charge- 
able with  the  said  four  annuities  of  252.,  25Z.,  20L,  and  52.,  last 
mentioned  :  and  I  do  hereby  order  and  direct  that  the  said  several 
annuities  shall,  after  my  death,  be  paid  half-yearly ;  the  first  pay- 
ment of  each  to  be  made  on  the  first  day  of  January  or  first  day  of 
July  after  my  death,  that  shall  first  happen:  and  I  charge  and 
encumber  my  said  several  estates,  lands  and  premises,  therein- 
before mentioned,  with  the  said  several  annuities,  for  the  purposes 
hereinbefore  expressed  concerning  the  *same."    And  he  empowered 
his  trustees,  and  the  survivor  of  them,  and  his  heirs,  and  the  person 
who  should  be  in  possession  of  any  of  his  estates,  by  virtue  of  any 
of   the   limitations  aforesaid,  to  make  leases  thereof  as  therein 
mentioned. 

Joseph  Wright,  the  testator,  died  in  January,  1796 ;  and  there- 
upon Joseph  Henry  Wybrants,  by  Joseph  Wybrants,  his  father 
and  guardian,  entered  into  possession  of  the  lands.  He  attained 
his  age  of  twenty-one  years  in  1807,  and  thereupon  personally 
entered  into,  and  still  was  in   possession   of  the  lands.     Sarah 
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WybrantB  died  in  November,  1815,  and  John  Bowers  died  in 
September,  1817. 

Shortly  after  the  decease  of  the  testator,  his  will  was  proved  in 
the  Prerogative  Court,  Dublin ;  and  in  May,  1796,  advertisements 
were  inserted  in  the  DMin  Oazette,  stating  the  full  particulars  of 
the  charitable  bequests  thereby  made. 

No  payment  was  ever  made  on  account  of  any  of  the  before 
mentioned  charitable  bequests ;  nor  was  any  application  made  for 
payment  until  shortly  before  the  filing  of  the  present  bill.  No 
conveyance  of  the  legal  estate  had  been  executed  by  the  trustees 
mider  the  will. 

The  bill  was  filed  on  the  28th  of  October,  1848,  against  Joseph 
Henry  Wybrants,  Thomas  Wybrants,  his  son,  who  was  entitled, 
under  family  settlements  and  a  recovery  duly  suffered,  to  the 
remainder  in  fee,  expectant  upon  the  life  estate  of  his  father,  and 
against  Joshua  CoUes  Meredyth,  the  heir-at-law  of  the  surviving 
trustee :  and  the  plaintiffs  thereby  prayed  that  the  said  charitable 
devises  and  bequests  *might  be  established,  and  the  said  respective 
annuities  or  rent-charges  declared  to  be  well  charged  on  the  said 
lands  and  premises :  and  that  the  trusts  of  the  said  will  might  be 
carried  into  execution,  and  all  proper  and  necessary  deeds  and 
conveyances  executed  for  the  purposes  aforesaid :  and  for  an 
account  of  the  sums  due  on  foot  of  the  several  annuities  or  rent- 
charges  so  devised  and  bequeathed  for  the  charitable  purposes 
aforesaid ;  and  that  the  same  might  be  decreed  to  be  well  charged 
on  the  premises  :  and  for  a  receiver :  and  that,  if  necessary,  Joshua 
Colles  Meredyth  might  be  removed  from  the  trusts,  and  new  trustees 
appointed. 

The  defendants,  Joseph  Henry  Wybrants  and  Thomas  Wybrants, 
relied  upon  the  length  of  time  and  the  Statute  of  Limitations,  as  a 
bar  to  the  entire  relief  sought  by  the  bill  in  respect  of  the  annuities ; 
more  than  twenty  years  having  elapsed  since  the  deaths  of  Sarah 
Wybrants  and  John  Bowers,  without  any  payment  or  other  satis- 
faction having  been  made  or  given  during  said  period  to  any 
person  whomsoever,  on  foot  of  such  annuities,  or  any  of  them : 
and  they  insisted,  that,  supposing  the  said  several  annuities  were 
not  wholly  barred  by  length  of  time,  yet  that  the  plaintiffs  were  not 
entitled  to  recover  more  than  six  years'  arrears  of  said  respective 
annuities :  and  they  relied  on  the  Statute  of  Limitations  in  bar  to 
any  further  relief  sought  by  the  bill  in  relation  to  the  arrears  of 
the  annuities. 
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The  defendant,  Meredyth,  by  his  answer,  stated  that  he  believed 
that  the  legal  estate  in  the  lands  was  then  vested  in  him. 

The  Lying-in  Hospital  and  the  Hibernian  Marine  Society  *were 
corporate  bodies ;  the  other  objects  of  the  testator's  charity  were  not. 

Mr.  Robert  Warren  and  Mr.  Thomas  Lefroy,  for  the  plaintiffs, 
[cited  The  Incorporated  Society  v.  Richards  (i)  and  The  Attorney- 
General  v.  Persse  (2)]. 

Mr.  Moore,  Mr.  Brooke,  and  Mr.  MarUey  for  J.  H.  Wybrants 
and  Thomas  Wybrants : 

There  was  no  difiBcuIty  in  the  way  of  two  of  the  charities  suing 
in  their  own  names  for  the  annuities  devised  to  them ;  for  they  are 
corporate  bodies.    ♦    ♦    ♦ 

The  8  &  4  Will.  IV.  c.  27,  was  one  of  a  series  of  Acts  passed  for 
the  limitation  of  actions ;  and  the  other  statutes  on  that  subject, 
the  2  &  3  Will.  IV.  c.  71,  and  2  &  3  Will.  IV.  c.  100,  apply  to  cor- 
porations  sole  and  aggregate,  temporal  and  spiritual.  *  *  If 
this  case  be  within  the  twenty-fifth  section,  then  no  annuity 
charged  upon  the  estate  of  another  person  can  be  barred ;  for  the 
owner  of  the  estate  would  be  a  trustee  for  the  person  having  the 
charge. 

Mr.  Lefroy,  in  reply  : 

*  *  But  if  charities  are  within  the  statute,  then  it  is  submitted 
that  this  is  an  express  trust  within  the  meaning  of  the  twenty-fifth 
section,  and  is  not  barred  by  the  operation  of  that  section.  Where 
the  trust  appears  on  the  face  of  the  instrument  itself,  it  is  an 
express  trust  within  this  statute:  ScUter  v.  Cavanagh  (s).  The 
charge  of  the  annuity  on  the  lands  in  itself  created  a  trust.  *  *' 
Here  also  the  lands  are  devised  to  trustees,  upon  trust  to  convey 
them  to  the  defendants,  subject  to  the  annuities.  That  trust  has 
not  as  yet  been  executed :  the  legal  estate  still  remains  in  the 
trustees:  their  right  is  not  barred,  for  the  possession  of  J.  H. 
Wybrants  is  the  possession  of  the  trustee.    *    *    * 

Mr.  MartUy,  by  leave  of  the  Court,  replied  to  the  authorities 
cited  by  Mr.  Lefroy,  which  were  not  referred  to  in  opening  the 
case. 


(1)  68  B.  B.  266  (1  Dr.  ft  War.  268). 

(2)  69  B.  B.  646  (2  Dr.  ft  Wax.  67). 


(3)  66  B.  B.  222  (1  Dr.  ft  Wal.  668). 
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The  Lord  CnANCBiiLOK : 

The  question  in  this  case  is,  whether  the  annuities  given  by  the 
will  of  Mr.  Wright,  in  1793,  have  been  barred  by  the  new  Statute 
of  Limitations.  There  was  no  concealment,  as-  the  gifts  were 
advertised  three  times  in  the  Dublin  Gazette^  in  May,  1796. 

As  to  the  general  question ;  before  the  late  Statute  of  Limitations, 

time  did  not  run  against  charities  in  this  Court.    Moore,  in  his 

reading  on  the  statute  of  Elizabeth,  in  Duke,  lays  it  down,  ''  that 

if  the  heir  of  the  disseisor  be  in  by  descent  of  lands  given  to  a 

charitable  use,  yet  he  shall  be  bound  by  the  decree ;  for  no  laches 

of  entry  shall  ever  destroy  a  charitable  use,  nor  any  thing  bar  it 

but  a  conveyance  to  one  upon  good   consideration,   and  without 

fraud  or  notice.     Neither  is  a  charitable  use  bound  to  the  times 

expressed  in  the  Statute  of  Limitations,  made  82  Hen.  VIII.  c.  2, 

nor  to  that  of  21  Jac."    At  law,  the  old  Statute  of  Limitations 

operated  against  all  claimants,   although  they  held  in  trust  for 

charities ;  but  in  this  Court,  unless  in  the  case  of  a  purchaser  for 

value  without  notice,  they  had  no  operation ;  and,  as  we  have  seen, 

laches  did  not  afiect  the  *right  to  the  charity  funds.     The  rules,  as 

stated  by  Moore,  were  the  law  of  this  Court  down  to  the  passing  of 

the  recent  statute. 

This  statute  (8  &  4  Will.  IV.  c.  27)  bars  all  legal  rights,  and 
does  not  contain  any  saving  in  favour  of  charities.     No  person  is 
to  make  any  entry  or  distress,  except  within  the  period  there 
specified;  and  this  word  "person"  extends  to  a  body  politic,  cor- 
porate, or  collegiate,  and  to  a  class  of  creditors,  or  other  persons, 
as  well  as  an  individual.     The  old  Statutes  of  Limitations  did  not 
bar  a  legal  rent-charge,  and,  therefore,  there  was  no  bar  in  equity 
of  an  equitable  rent-charge  or  annuity  out  of  land  :  Stackhouse  v. 
Bamston  (i) ;  but  such  interests  are  expressly  bound  by  the  recent 
statute;  and   I   shall,   therefore,   assume  that  the   right  to  the 
annnities  in  this  case,  if  legal,  is  bound  at  law.     Now  the  old 
statutes  did  not  interfere  with   equitable  rights;  but  equity,  in 
analogy  to  the  legal  provisions,  held  time  to  be  a  bar,  except  in 
some  peculiar  cases,  of  which  charity  was  the  leading  one.     The 
new  statute  no  longer  left  courts  of  equity  to  act  by  analogy ;  but 
expressly  enacted  that  no  person,  claiming  any  land  or  rent  in 
equity,  should  bring  any  suit  to  recover  the  same,  but  within  the 
period  during  which,  by  virtue  of  the  provisions  in  the  Act,  he 
might  have  made  an  entry  or  distress,  or  brought  an  action  to 
(1)  10  Yw.  467.    See  28  B.  E.  740,  n. 
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recover  the  same,  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right,  in  or  to  the  same,  as  he  shall  claim  therein  in 
eqaity.  This,  therefore,  is  quite  as  imperative  as  the  enactment 
binding  legal  estates.  No  person  can  bring  any  suit  but  within 
the  legal  limitation.  This  leaves  to  equity  no  discretion.  The 
statute  deals  generally  with  equitable  rights,  and  treats  them  thus 
far  on  the  ^footing  of  legal  interests.  Then  comes  the  exception 
in  section  twenty-five :  That  when  any  land  or  rent  shall  be  vested 
in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui  que  trust 
to  bring  a  suit  against  the  trustees,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  land  or  rent  shall 
have  been  conveyed  to  a  purchaser  for  valuable  consideration,  and 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser, 
and  any  person  claiming  through  him.  And  the  statute  then  pro- 
vides for  the  case  of  fraud.  Now  it  appears  to  me  that,  unless  the 
case  can  be  brought  within  this  saving,  which  operates  between 
trustee  and  cestui  que  trust,  it  would  fall  within  the  general 
prohibition  in  section  twenty-four.  For  charities  were  only  saved 
in  equity  from  the  operation  of  the  former  statutes,  as  trusts, 
although  highly  favoured  ones :  and  now  all  trusts  are  barred  by 
section  twenty-four,  unless  saved  by  twenty-five  ;  and  I  am  not  at 
liberty  to  introduce  an  exception  into  the  Act,  which  the  Legisla- 
ture, providing  generally  for  all  trusts,  have  not  thought  it  proper 
to  enact. 

In  the  case  of  Salter  v.  Cavanagh  (i),  it  seems  to  have  been  held 
that  an  implied  trust  is  an  express  one  within  the  Act,  where  it 
arises  upon  the  face  of  the  instrument  itself,  and  is  not  to  be 
made  out  by  evidence  ;  but  upon  this  point  I  am  not  called  upon  to 
give  any  opinion.  In  PhiUipo  v.  Munnings  (2),  the  trust  was  an 
express  one ;  and  it  was  held  that  the  trustee  was  bound  by  it, 
although  he  was  an  executor  also,  and  appropriated  the  legacy 
as  such. 

In  this  case  the  testator  devised  all  his  estates  to  trustees,  *to 
grant,  convey  and  settle  the  same  to  certain  uses  in  strict  settle- 
ment ;  subject  to  and  charged  and  chargeable  with  some  annuities 
for  life  to  individuals,  and  to  the  annuities  for  charitable  purposes ; 
several  to  institutions  of  which  there  are  governors,  and  one  to  the 
poor  of  a  parish.  It  was  considered  throughout  the  argument, 
that  the  legal  estate  was  still  in  the  trustees,  no  legal  conveyance 


(1)  56  £.  £.  222. 


(2)  45  B.  B.  63  (2  My.  &  Cr.  309). 
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ever  having  l)een  execated.  Is,  then,  the  provision  for  the  annuities 
to  charities  an  express  trust  within  section  twenty-five?  It  cer- 
tainly is  so  if  the  trust  to  convey  is  to  be  considered  as  still  in 
existence :  for  the  conveyance  can  only  be  properly  made  by 
securing  the  annuities ;  and  the  trustees  have  a  power  of  leasing ; 
and  there  is  a  direction  to  pay  the  annuities  which  would  apply  to 
the  trustees.  They  are  trustees  for  the  trusts  declared  until  they 
convey ;  and  these  are  all  express  trusts. 

If  the  case  is  now  to  be  considered  as  if  the  devisees  of  the 
beneficial  interest  had  acquired  the  legal  estate  subject  to  the 
charge,  I  should  still  be  of  opinion  in  favour  of  the  charities.  In 
the  first  place,  the  devisees  must  be  considered  to  have  acquired  the 
legal  estate  from  the  trustees ;  and  if  not,  yet  the  charge  for  the 
charities  would,  I  think,  create  what  in  this  Court  must  be  deemed 
an  express  trust  within  section  twenty-five.  The  gift  is  an  express 
one ;  and  if  the  person  taking  the  estate  is  bound  to  give  effect  to 
the  gift  as  a  trustee,  then  it  is  an  express  trust.  It  certainly  is 
not  necessary  to  use  the  word  '*  trust  '*  in  order  to  create  an  express 
trust.  I  do  not  intend  to  lay  it  down  that  every  charge  creates  a 
trust,  although  it  imposes  a  burden ;  but  a  charge  may  create  a 
trust;  depending  on  the  nature  of  the  charge.  In  Bailey  v.  Ekins  (i) 
Lord  Eldon  said  he  was  ^confident  Lord  Thurlow's  opinion  was, 
that  a  charge  (of  debts)  is  a  devise  of  the  estate,  in  substance  and 
effect,  pro  tanto  upon  trust  to  pay  the  debts  :  and  this  is  supported 
by  the  current  of  authorities.  The  principle  is  no  less  powerful 
in  the  case  of  charities,  particularly  where  the  charity  is  to  a 
fluctuating,  uncertain  body,  like  the  poor  of  a  parish.  The  testator 
gives  the  estate  to  one,  subject  to  this  charge.  Who  is  to  pay  the 
annuities  but  the  person  who  is  liable  to  the  burden :  and  this,  in 
the  case  of  a  charity,  impresses  him  with  the  character  of  a  trustee 
for  the  charity.  By  the  ancient  rule  of  equity,  no  one  could  acquire 
an  estate,  with  notice  of  a  charitable  use,  without  being  liable  to 
it.  The  statute  has  not  altered  the  rule  in  equity ;  which  must 
still  prevail  where  the  charity  is  not  bound  by  section  twenty- 
four,  or  is  within  the  saving  in  section  twenty-five.  The  doc- 
trine in  Mills  V.  Farmer  (2)  shows  how  much  more  favourably, 
in  many  respects,  a  legacy  to  a  charity  is  to  be  construed  than 
a  legacy  to  an  ordinary  legatee.  The  distinctions  taken  by 
Lord  Eldon,  in  King  v.  Denison  (8),  between  a  direct  trust  and 
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(2)  13  B.  B.  247  (19  Yes.  483). 

(3)  12  R  B.  227  (1  V.  &  B.  260). 
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a  charge,  were,  with  reference  to  a  resulting  trust,  in  favour  of  the 
heir. 

Upon  the  whole,  therefore,  I  have  satisfied  myself  that,  even 
upon  the  strict  construction  of  the  statute,  the  plaintiffs  are  entitled 
to  the  relief  which  they  pray.  It  is  not  a  case  in  which  the  annuities 
were  given  to  trustees  for  the  charities,  and  the  estate  itself,  subject 
to  the  annuities,  was  given  to  other  persons  beneficially.  If  that 
case  should  arise,  it  may  be  found  more  difficult  to  relieve  the 
charities  in  this  Court,  where  time  has  operated  against  the  trustees 
of  the  annuities  as  a  legal  bar. 


1846. 
Jan,  18. 

Sib  Edwabd 

SUGDEN, 

L.C. 

[199] 
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FOZIER  V.  ANDREWS. 

(2  Jo.  &  Lat.  199—200;  S.  0.  7  Ir.  Eq.  R.  595.) 

If  a  trustee  has  not  misconducted  himself,  even  though  the  Court  punish 
him,  as  by  making  him  pay  interest  on  funds  in  his  hands,  yet  he  shall  get 
the  costs  of  the  suit :  but  if  his  account  be  greatly  reduced  in  the  office,  he 
shall  not  get  the  costs  of  passing  it. 

Thb  bill  was  filed  by  a  cestui  que  trust  against  his  trustee,  for  an 
account  and  a  reconveyance.  Upon  taking  the  accounts,  the  sum 
claimed  by  the  defendant  was  considerably  reduced  ;  but  there  still 
remained  a  balance  due  to  him.  The  cause  having  come  on  to  be 
heard  on  report  and  merits, 

Mr.  Dickson  and  Mr.  R.  Fergusson,  for  the  plaintiff,  asked  for 
the  costs  of  the  suit  against  the  defendant,  on  the  ground  that  the 
plaintiff  had  succeeded  in  the  suit,  and  had  greatly  reduced  the  sum 
claimed  by  the  defendant. 

Mr.  Moore  and  Mr.  Darky ,  for  the  defendant,  stated,  that  his 
claim  had  been  cut  down  in  the  office,  because  certain  sums  of 
money,  which  were  advanced  by  him  for  the  maintenance  of  the 
plaintiff,  beyond  the  amount  of  his  income,  had  not  been  allowed  ; 
and  that  no  misconduct  was  imputable  to  him:  and  they  cited 
Trevor  Y.  Town8end{i)  and  Tebbs  v.  Carpenter  (2). 

The  Lobd  Changbllob: 

It  is  said  that  the  costs  of  this  suit  ought  to  abide  the  general 

rule,  and  be  given  to  the  successful  party :  but  in  *every  case  in 

which  a  cestui  que  trust  files  the  bill  for  an  account  against  his 

trustee,  he  must  succeed  in  obtaining  a  decree ;  for  as  the  relative 

(1)1  Moll.  496.  (2)  16  B.  E.  224  (1  Madd.  290). 
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situations  of  the  parties  cannot  be  denied,  the  matter  must  go  to  Fozibb 
the  Master.  I  believe  the  rule  is  general,  that,  if  the  trustee  has  Andrews. 
not  misconducted  himself,  even  though  the  Court  punish  him,  as 
by  making  him  pay  interest  on  funds  in  his  hands,  yet  he  shall  get 
the  costs  of  the  suit.  Here  the  trustee  cannot  be  said  to  have 
misconducted  himself ;  but  he  has  made  charges  in  his  account 
which  cannot  be  maintained.  As  to  some  of  those  charges, 
however,  for  instance  those  for  maintenance,  the  demand  of  the 
trustee  has  been  disallowed,  not  by  reason  of  its  injustice,  but 
because  of  the  limited  amount  of  the  fund  to  answer  the  demand  : 
the  justice  of  the  claim  was  established,  although  the  amount  of 
the  demand  was  reduced.  This,  therefore,  is  not  a  case  for  costs 
against  the  trustee ;  on  the  contrary,  I  think  that,  according  to  the 
general  rule,  he  ought  to  have  his  costs :  but  as,  in  the  office,  he 
has  set  up  claims  for  large  demands  which  he  has  not  been  able  to 
establish,  and  as  the  Master  has,  in  my  opinion,  acted  properly  in 
disallowing  them,  I  shall  in  this  case  make  the  same  distinction  as 
wfiis  made  in  Tebbs  v.  Carpenter^  and  give  him  the  costs  of  the  suit 
generally,  with  the  exception  of  the  costs  of  the  account  in  the 
Master's  office. 


In  be  CLARKES.  i846. 

(2  Jo.  &  Lat.  212—222.)  ^'^  *' 

Four  partners,  and  two  sureties  for  them,  entered  into  a  joint  and  several  Sib  Edwabd 
bond  to  trustees  of  a  Banking  Company,  to  secure  the  payment  of  all  such       Suodbn, 
sums  of  money  as,  upon  the  balance  of  any  account  current  between  the 
partners  and  the  Bauk,  should  from  time  to  time  be  due  by  the  partners,  to        l  ^^^  ] 
the  extent  of  1,000/.   Separate  judgments  were  entered  against  the  obligors. 

The  trading  firm  having  become  bankrupt:  Held,  that  the  Banking  Com- 
pany might  prove  against  the  joint  estate  for  a  balance  less  than  1,000/., 
due  on  foot  of  an  acooimt  current. 


John  Gulbkb,  Archibald  Clarke,  Samuel  Clarke,  and  Alexander 
Clarke,  co-partners,  trading  under  the  firm  of  John  Clarke  and 
Brothers,  and  Hugh  Barkley,  and  George  B.  Coulter,  executed  their 
joint  and  several  bond,  payable  immediately ,  to  Sir  Robert  Campbell 
and  John  Pretty  Muspratt,  two  of  the  trustees  of  the  Provincial 
Bank  of  Ireland,  in  the  penal  sum  of  2,0002.  The  condition  of  the 
bond,  after  reciting,  that  the  Clarkes  (naming  them)  had  opened  an 
account  with  the  co-partnership  called  the  Provincial  Bank,  and 
were  desirous  of  being  accommodated  by  the  Bank  from  time  to 
time  in  some  or  other  of  the  various  modes  in  which  bankers  are  in 
the  habit  of  affording  accommodation ;  and  that  in  order  to  induce 
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In  re  the  Bank  to  take  the  *8aid  account,  and  to  accommodate  them  from 
r  *213  1  ^^^^  ^^  ^^^^  ^^  some  one  or  other  of  the  modes  aforesaid,  the 
obligors  (naming  them)  had  respectively  agreed  to  enter  into  the 
above  bond, — was,  that  if  the  Clarkes  (naming  them),  or  some  or 
one  of  them,  or  their  or  some  one  of  their  heirs,  executors,  or 
administrators,  did  and  should  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  co-partnership,  all  and  every  such  sum  and  sums 
of  money  as  upon  the  balance  of  any  account  current  which  then 
was,  or  at  any  time  or  times  thereafter  should  be  open  between  the 
said  Clarkes  (naming  them)  and  the  said  co-partnership,  at  any  of 
the  establishments  of  the  co-partnership,  should  from  time  to  time 
be  due  and  owing  from  or  by  the  said  Clarkes  (naming  them),  their 
executors,  &c.,  together  with  all  discount,  postage  of  letters  and 
commission,  according  to  the  usage  and  course  of  business ;  but 
nevertheless  to  the  extent  only  of  1,000Z.  principal  money,  exclusive 
of  interest  and  costs,  in  case  such  balance  should  exceed  that  sum  ; 
and  so  that  the  above  bond  should  be  a  continuing  security  to  the 
said  co-partnership,  to  the  amount  of  1,0001.  principal  money, 
besides  such  interest  and  costs  as  aforesaid,  notwithstanding  any 
settlement  of  account,  or  other  matter  or  thing  whatsoever ;  the 
bond  was  to  be  void. 

Upon  this  bond  separate  judgments  were  entered  up  against  the 
obligors. 

John  Clarke  died  in  June,  1842;  and  in  March,  1844,  a  com- 
mission of  bankruptcy  issued  against  Archibald,  Samuel,  and 
Alexander  Clarke,  under  which  they  were,  in  April,  1844^  found 
and  declared  bankrupts. 

^214  J  At  the  death  of  John  Clarke,  the  firm   of  John  Clarke  *and 

Brothers  was  indebted  to  the  Provincial  Bank  in  the  sum  of 
871Z.  19s.  lOd.  principal  money,  on  foot  of  advances  made  by 
the  Bank  to  the  firm,  together  with  191.  Bs.  9d.  interest  thereon : 
which  sum,  together  with  the  further  interest  up  to  the  date  of  the 
commission,  was  due  to  the  Bank  by  the  bankrupts,  as  the  surviving 
partners  of  the  firm,  at  the  time  of  their  bankruptcy.  The  bankrupts 
were  also,  at  the  date  of  the  commission,  indebted  to  the  Bank  in 
the  sum  of  77Z.  Os.  6d.,  being  the  amount  of  three  several  bills  of 
exchange,  and  interest  thereon,  which  were  endorsed  to  the  Bank, 
by  the  bankrupts,  after  the  death  of  John  Clarke,  and  discounted 
by  the  Bank  for  the  accommodation  of  the  bankrupts  in  the  course 
of  their  trade;  and  which  bills  were  not  paid  when  due.  The  several 
demands  of  the  Bank  amounted  in  the  whole  to  1,078Z.  12«.  Id. 
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The  proof  of  debts  made  by  the  public  officer  of  the  Provincial  in  re 
Bank,  stated  that  the  bankrupts  were  at  the  date  of  the  commission 
jointly  and  severally  indebted  to  the  deponent,  as  such  public  oflScer, 
for  and  on  behalf  of  the  Bank,  in  the  sum  of  1,078Z.  12«.  Id.,  being 
the  balance  of  principal  and  interest  due  thereon  to  the  date  of  the 
commission,  on  foot  of  an  account  current ;  that  for  said  sum  the 
deponent  had  not,  nor  had  any  person  or  persons  for  his  behoof,  or 
who  were  authorized  to  receive  same,  received  any  payment,  security 
or  satisfaction  whatever,  save  and  except  the  securities  specified  in 
the  schedule  to  the  proof;  viz.,  the  joint  and  several  bond  of  the 
2l8t  of  September,  1840 ;  the  several  judgments  obtained  thereon, 
in  Michaelmas  Term,  1840,  against  the  several  obligors;  and  a  joint 
and  several  promissory  note  to  Robert  Murray  by  the  said  Hugh 
Barkley  and  George  B.  Coulter,  dated  *the  28rd  of  May,  1848,  [•2i6] 
payable  the  1st  of  January,  1844,  1,0722.  9^.  6d. 

Upon  this  proof  Mr.  Commissioner  Maoan  adjudged,  that  the 
Bank  was  not  entitled  to  prove  for  the  amount  claimed  by  the 
deposition  against  the  joint  estate  of  the  bankrupts,  but  only 
against  the  separate  estate  of  each  of  the  bankrupts  at  foot  of 
the  separate  judgments  entered  against  them  respectively.  And 
from  the  minute  of  the  order  of  the  Court,  it  appeared  that  the 
Commissioner  so  adjudged  upon  these  grounds:  First,  Because  it 
appeared  to  him,  that  the  Bank,  by  entering  up  separate  judgments, 
determined  their  election,  and  fixed  their  status  at  the  time  of  the 
bankruptcy.  Secondly,  Because,  even  if  it  were  possible  to  obliterate 
the  separate  judgments,  and  go  back  to  the  bond,  so  as  to  treat  the 
bankrupts  as  joint  debtors,  the  claim  of  the  Bank  to  prove  on  the 
joint  estate  would  be  encountered  by  the  principle,  that  there  were 
two  other  persons  alive  and  solvent,  bound  jointly  with  the  bankrupts, 
namely,  the  co-obligors  (i). 

The  public  officer  of  the  Bank  thereupon  presented  his  petition 
to  the  Lord  Chancellor,  praying  him  to  declare  that  the  petitioner 
was  entitled  to  prove  against  the  joint  estate  of  the  bankrupts  for 
the  sum  claimed  by  him  in  his  deposition ;  and  that  the  proof  so 
exhibited  by  him,  against  the  joint  estate  of  the  bankrupts,  might 
be  received. 

Mr.  Moore  and  Mr.  Rogers  for  the  petitioner : 

The  debt  did  not  exist  when  the  bond  was  executed ;  and  a  non- 
existing  debt  cannot  merge  in  a  collateral  security:  ^Holmes  v.       [•216] 
(1)  The  case  in  the  Bankrupt  Court  is  reported  in  7  Ir.  Eq.  B.  39. 
R.B. — ^VOL.  LXIX.  19 
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In  re  BeU(i).  The  petitioner  is  clearly  entitled  to  prove  for  the  97/. 
advanced  by  the  Bank  on  the  bills  of  exchange  after  the  death  of 
John  Clarke ;  for  the  condition  of  the  bond  does  not  extend  to  a 
liability  incurred  after  the  death  of  one  of  the  partners. 

Mr.  Monahan  and  Mr.  Creighton  for  the  assignee  : 

The  attention  of  the  Commissioner  was  not  directed  to  the  fact, 
that  the  972.  was  a  debt  incurred  after  the  decease  of  John  Clarke. 
The  petitioner  is  not  entitled  to  prove  as  a  simple  contract  creditor 
against  the  joint  estate,  because,  at  the  time  of  the  bankruptcy,  an 
action  of  assumpsit  for  the  balance  of  the  account  current  could  not 
have  been  maintained;  for  the  bond  was  an  original,  not  a  collateral 
security,  and  the  moment  an  advance  was  made,  it  became  a  specialty 
debt  by  virtue  of  it:  BuUtrode  v.  OiUmm  (2),  The  case  of  Holmes  v. 
Bell  is  distinguishable ;  for  there  the  bond  was  payable  at  a  future 
time,  and  therefore  clearly  only  a  collateral  security.  Here  the  bond 
is  payable  immediately.  The  circumstance  that  other  persons 
joined  in  the  bond  as  sureties  does  not  demonstrate  that  the  bond 
is  merely  a  collateral  security:  Pudsey's  case,  cited  in  Hooper's 
case  (3).  Here  the  Bank,  having  entered  separate  judgments  upon 
the  bond,  have  elected  to  treat  their  demand  as  a  separate  and  not 
a  joint  debt,  and  cannot  fall  back  on  the  bond,  which  has  merged  in 
the  judgments:  Ex  parte  Christie  (4). 

Mr.  Rogers,  in  reply : 

The  Bank  did  not  seek  to  prove  their  demand  under  the  bond  : 

[  ^217  ]       that  distinguishes  this  case  *from  Ex  parte  Christie,    The  principle 

of  merger  cannot  apply  to  this  case ;  for  the  bond  was  executed  and 

the  judgment  was  confessed  before  any  debt  was  contracted  to  the 

Bank :  Ex  parte  Pamell  (6). 

The  Lord  Chamcbllob: 

I  should  be  sorry  if  that  which  has  been  decided  by  the  Court 
below  should  turn  out  to  be  the  law,  for  it  would  lead  to  great 
inconvenience  amongst  traders.  I  will  not  finally  part  with  this 
case  without  looking  into  the  authorities  upon  the  subject,  out  of 
respect  to  the  learned  Commissioner,  who,  in  the  exercise  of  hie 
duties,  has  taken  so  much  pains  in  referring  to,  and  commenting 
upon  the  cases  before  him.    It  would  not  be  acting  with  the  respect 

(1)  3  Scott,  N.  E.  479,  3  Man.  &  G.  (3)  2  Leon.  210. 

213,  60  B.  B.  492.  (4)  2  Dea.  ft  Oh.  155. 

(2)  2  Str.  1027.  (5)  2  Mon.  Dea.  &  De  Gez,  273. 
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which  is  due  to  him,  if  I  decided  without  further  consideration  ;  but  in  re 
I  have  so  strong  an  opinion  upon  the  subject,  that  I  shall  now 
express  it,  reserving  to  myself  the  power  to  change  it,  if  I  should 
ultimately  agree  with  him.  The  facts  of  the  case  are  these :  There 
was  a  partnership  consisting  of  four  persons,  who  proposed  to  have 
certain  dealings  with  the  Provincial  Bank ;  and  they,  together  with 
two  sureties,  entered  into  a  joint  and  several  bond  in  a  penalty  of 
2,000Z.,  to  secure  the  balances  which  at  any  time,  if  they  chose  to 
proceed  on  the  bond,  should  be  due  to  the  Bank  on  any  account 
current,  with  discount,  interest,  &g,  ;  but  the  Bank  was  not  to  recover 
on  foot  of  that  security  more  than  1,0001.,  exclusive  of  interest  and 
discounts  ;  and  it  was  to  be  at  liberty  to  recover  that  sum,  though 
accounts  had  been  settled  between  the  parties,  and  *the  balances  [  *218  ] 
bad  been  paid  before  the  Bank  proceeded  on  the  security :  and  there 
was  a  warrant  of  attorney  for  entering  up  judgment  upon  that  bond, 
in  order  the  better  to  secure  the  advances  which  should  be  made. 
Accordingly  the  Bank  entered  up  six  separate  judgments  against 
the  obligors  in  the  bond ;  and  the  traders  having  become  bankrupts, 
the  question  is,  whether,  for  the  balance  of  the  account  as  it  stood 
between  the  Bank  and  the  partnership  at  the  date  of  the  bank- 
ruptcy, the  Bank  is  at  liberty  to  prove  against  the  joint  estate  of 
the  traders  as  for  a  simple  contract  debt.  The  Bank  would  certainly 
be  at  liberty  to  do  so,  unless  it  can  be  made  out  that  the  bond  and 
the  separate  judgments  thereon  constitute  the  only  security, — I 
should  rather  say,  the  only  contract, — between  those  two  parties ; 
and  thus  prevent  the  Bank  from  maintaining  a  joint  demand  against 
the  traders.  I  am  not  aware  of  any  authority  which  bears  directly 
upon  this  case;  all  those  which  have  been  cited  by  the  learned  Com- 
missioner prove  only,  what  is  not  disputed,  that  a  bond  taken  for  an 
existing  simple  contract  debt  merges  the  simple  contract  debt ;  and 
that  a  bond  debt  will  merge  in  the  judgment  entered  up  upon  it. 
The  case  of  Ex  parte  Christie  (i)  does  not  apply  to  the  present,  for 
there  the  original  contract  was  a  joint  one,  the  creditors  took  a  joint 
and  separate  bond  from  the  debtors,  and  then  entered  a  joint  judg- 
ment upon  that  bond.  There  was,  therefore,  a  merger  of  the  bond, 
and  there  was  no  other  contract  to  fall  back  upon  than  a  joint 
contract.  There  could,  therefore,  be  no  right  to  prove  against  the 
separate  estate.  The  case  of  BuUtrode  v.  OiUmrn,  is  of  a  different 
nature,  and  does  seem  to  bear  somewhat  more  strongly  on  this 
point ;  but  I  apprehend  that  it  turned  upon  ''^this :  A  prothonotary  [  *219  ] 
(1)  2  Dea.  &  Gh.  155. 
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In  re        appointed  a  deputy,  and  it  was  arranged  between  them  what  the 

Of  ARITRS 

deputy  was  to  have,  and  he  covenanted  to  account  for  the  rest. 
The  deputy  received  fees,  which  were  the  subject  of  a  dispute 
between  him  and  the  prothonotary,  and  the  latter  brought  an 
action  for  money  had  and  received  against  the  deputy;  and  it 
was  held,  that,  although  he  was  entitled  to  what  he  demanded, 
he  was  not  entitled  to  recover  in  assumpsit,  because  he  had  taken 
a  covenant  to  account  from  the  deputy,  and  therefore  his  remedy 
was  by  an  action  on  the  covenant.  But  that  case,  in  fact,  depended 
wholly  on  the  covenant,  whereby  it  was  arranged  how  much  each 
party  was  to  have.  Until  the  covenant  was  produced,  it  could  not 
be  ascertained  what  it  was  to  which  the  plaintiff  was  entitled. 
Therefore  he  was  obliged  to  resort  to  that  security  which  constituted 
his  only  right  to  recover  from  his  deputy.  But  this  case  is  altogether 
different. 

Put  this  case,  that,  ten  hours  before  the  bankruptcy,  the  bankers 
had  advanced  8,000Z.  to  these  four  traders.  Now  the  moment  after 
the  expiration  of  the  period  for  which  the  money  was  lent  (laying 
aside,  for  the  present,  the  consideration  of  the  bond  and  judgment), 
an  action  of  assumpsit  might  have  been  maintained.  But  then  the 
bond  is  produced,  and  it  is  said  that  the  bankers  have  lost  their 
remedy  as  for  a  simple  contract  debt,  for  the  amount  which  the 
bond  would  cover.  But  that  is  only  as  to  one-third  of  the  sum 
advanced,  for  they  have  not  lost  their  remedy  as  to  two- thirds  of  it; 
and  therefore,  in  the  case  supposed,  I  should  have  to  sever  the  con- 
tract, and  consider  it  as  two  contracts ;  and  say,  that  as  to  l,000{.y 
the  simple  contract  debt  was  merged  in  the  bond  and  judgments, 
but  that  as  to  the  remaining  2,0002.,  it  remained,  as  it  originally 
[  *220  ]  was,  a  simple  contract  debt  of  all  the  partners.  That  is  rather  *a 
fanciful  proposition.  But  how  does  the  matter  really  stand?  Upon 
every  fresh  transaction  between  the  parties,  a  right  of  action  of 
assumpsit  accrued.  Such  right  was  of  the  essence  of  the  transac- 
tion. How  can  that  right  be  affected  by  a  collateral  security,  such 
as  this  is,  not  covering  an  antecedent  debt,  or  an  ascertained 
balance,  but  any  balance  the  creditor  chooses,  up  to  the  sum  of 
1,000Z.  ?  Who  shall  say  that  every  transaction  is  covered  by  this 
bond,  which  may  not  be  suflScient  to  cover  the  whole  of  any  one 
given  transaction  ?  I  am  not  satisfied  that  such  is  the  case.  But 
if  I  hold  this  to  be  a  continuing  security  for  a  fluctuating  balance 
on  an  uncertain  state  of  accounts,  arising  at  any  period  of  time, 
what  injury  do  I  do  to  any  person ;  what  rule  of  law  do  I  contravene  ? 


VOI-.  LXix.]   1845.    CH.  (IB.)     2  JO.  &  LAT.  220—221.  29! 

I  leave  the  liability  exactly  as  I  find  it,  and  I  give  the  bond  all  in  re 
the  force  and  efficiency  it  was  intended  to  have.  So  far  as  the 
party  proceeds  on  the  judgments,  he  must  rely  on  them,  and  on 
them  alone;  but  if  he  proceed  on  foot  of  the  original  liability, 
that  liability  is  not  barred  or  merged  by  the  bond  or  judgments. 
Observe  the  difficulty  in  which  the  learned  Commissioner  was 
placed  by  his  judgment.  He  says,  that  if  he  were  to  go  back  to 
the  bond,  it  is  not  the  joint  obligation  of  the  bankrupts,  but  of  the 
bankrupts  and  two  other  persons  who  must  be  presumed  to  be  alive; 
and  the  rule  is  clearly  established,  that  you  cannot  prove  against 
the  bankrupt  if  the  surety  be  alive  and  solvent.  Does  not  that 
show  that  the  original  demand  is  not  merged  in  the  judgments; 
otherwise  there  could  be  no  objection  to  the  Bank  proving  against 
some  of  the  co-obligors.  I  entertain  a  strong  opinion  upon  this 
question,  but  I  will  not  finally  dispose  of  it  without  looking  into  the 
authorities.  In  the  meantime,  if  I  do  not  alter  my  opinion,  the 
order  appealed  against  stands  reversed,  with  liberty  to  the  petitioner 
to  prove  against  the  joint  estate. 

Thb  Lord  Chanoellob:  Fsh.i. 

I  have  looked  into  the  authorities,  and  I  retain  the  opinion  which  [  221  ] 
I  expressed  at  the  hearing,  that  this  is  a  joint  debt,  proveable 
against  the  joint  estate  of  the  bankrupts.  The  dealing  was  between 
four  parties  and  the  Bank ;  and  it  would  appear  to  have  been 
limited  to  a  joint  dealing.  The  security  is  not  from  the  four 
partners  alone  to  the  Bank,  but  from  six  persons,  two  of  whom 
were  sureties  for  the  other  four,  the  partners ;  and  it  is  given,  not 
to  the  Banking  Company,  but  to  two  persons  as  trustees  for  the 
Company.  This,  therefore,  is  a  collateral  security  by  six  persons  to 
two  persons ;  and  the  debt  is  from  four  persons  to  the  Company 
generally.  The  security,  also,  does  not  cover  the  debt  which  may 
at  any  given  time  be  due,  but  only  a  portion  of  that  debt ;  neither 
is  it  for  the  debt  actually  due  at  any  given  period,  but  it  is  to  cover 
that  portion  of  the  debt  agreed  on,  which  the  party  to  whom  the 
security  is  given  may  at  any  given  moment  think  fit  to  enforce  on 
foot  of  the  security.  It  is  a  joint  debt.  .  What  puts  an  end  to  all 
doubt  on  the  subject  is,  that  the  condition  of  the  bond  is  not  for  any 
payment  to  be  made  by  the  six  to  the  two,  from  whom,  and  to  whom 
the  security  is  given  ;  but  it  is  a  bond  from  the  six  to  the  two,  con- 
ditioned to  be  void  upon  payment  by  the  four  to  the  Company. 
They  considered,  therefore,  that  the  dealings  would,  as  in  fact  they 
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R.B. 


In  re 
Clarkbs. 


[  ^222  ] 


did,  continue  with  the  four  jointly  with  the  Company ;  but  the 
Becurity  was  by  the  six  to  the  two  trustees  ;  it  was,  therefore,  only 
a  further  and  collateral  security. 

I  may  observe  that  this  point  was  not  argued  in  the  Court  below. 
As  to  the  bills  of  exchange,  they  were  ^overlooked  below.  In  fact, 
part  of  the  debt  appears  to  have  been  covered  by  bills  of  exchange. 
The  demand  on  foot  of  them  was  not  affected  by  the  bond.  I  am 
clearly  of  opinion  that  the  security  was  collateral ;  therefore,  the 
petitioner  must  be  permitted  to  prove  against  the  joint  estate  for  the 
whole  of  the  debt. 


1846. 
reb.  7, 

Bib  Edwabd 

SUGUEN, 

L.C. 
[  222] 


[  •223  ] 


In  re  JOHNSTONS. 
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Two  out  of  three  testamentary  guardians  declined  to  accept  the  trust. 
They  are  not  entitled,  as  of  right,  after  the  death  of  their  co-guardian,  to  be 
appointed  guardians  by  the  Court. 

But  the  testamentary  guardians  (other  circumstances  being  equal)  will 
be  preferred  to  the  person  nominated  in  the  will  of  the  mother  (the  third 
guardian),  to  be  the  guardians  of  the  infants  after  her  decease. 

The  solicitor  for  any  of  the  persons  who  exercise  a  control  over  the 
minors'  estate,  will  not  be  appointed  the  guardian  of  their  persons. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls, 
whereby  he  confirmed  a  report  of  the  Master,  approving  of  Messrs. 
Graham  and  GoUum  to  be  the  guardians  of  the  persons  of  the 
minors. 

The  father  of  the  minors,  by  his  will,  appointed  his  wife  and 
Messrs.  Graham  and  CoUum  to  be  guardians  of  his  children.  The 
minors  were  made  wards  of  Court,  upon  a  petition  presented  by 
their  mother,  stating  that  Messrs.  Graham  and  Collum  had  declined 
to  act;  and  that  she  was  willing  to  act  as  guardian  of  their  persons ; 
and  praying  that  she  might  be  appointed  guardian  of  their  persons, 
and  the  Master  guardian  of  their  fortunes.  Upon  this  petition  it 
was  referred  to  the  Master  to  inquire,  amongst  other  matters, 
whether  any  guardians  had  been  appointed  by  the  will  of  the 
testator ;  and  if  so,  whether  they,  or  any  of  them,  were  willing  to 
act.  The  Master  reported,  that  Mrs.  Johnston  alone  was  willing 
to  act  as  guardian  of  their  persons,  and  that  Messrs.  Graham  and 
Collum  were  not  willing  to  act  as  guardians  of  their  fortunes.  Mr. 
Collum,  who  was  a  solicitor,  acted  as  the  solicitor  for  Mrs.  Johnston 
*in  the  matter ;  and  in  her  name  presented  a  petition  to  have 
that  report  confirmed.  The  other  facts  sufficiently  appear  in  the 
judgment  of  the  Lobd  Chancellor. 
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The    Solicitor-General   {Mr,    Qreene)^  Mr.   Brooke y   and  Mr.         in  re 
Sherlock,  for  the  petitioners.  Johkstons. 

Mr.    Moore^  Mr.  Monahan,  and    Mr.   Sproule,  for  Messrs. 
Graham  and  CoUmn. 

The  Lord  Chancbllor  : 

As  far  as  the  question  depends  apon  right,  the  case  stands  thus: 
the  father  of  the  minors,  having  by  law  the  power  to  appoint  a  testa- 
mentary guardian,  exercised  that  power  by  his  will,  and  appointed 
hk  widow,  Mr.  Graham,  and  Mr.  GoUum,  joint  guardians ;  and  the 
children  being  very  young  at  the  time  of  his  death,  the  two  gentle- 
men withdrew  themselves  from  the  guardianship,  and  left  the  entire 
management  of  the  minors  to  the  widow.  A  petition  was  presented 
by  her,  and  the  children  were  made  wards  of  Court.  The  property, 
therefore,  came  under  the  direction  of  the  Court  itself;  but  that 
would  not  have  deprived  the  testamentary  guardians  (who  have 
both  a  power  and  a  trust)  of  their  control  over  the  property  and 
persons  of  the  minors,  if  they  had  not  themselves,  in  effect,  relin- 
quished the  trust.  The  usual  reference  was  made  to  the  Master ; 
and  the  widow  was  appointed  sole  guardian  of  the  persons,  and  the 
Master  was  appointed  guardian  of  the  fortunes.  Thus  matters 
remained  until  the  death  of  Mrs.  Johnston.  Some  time  before  her 
decease  she  was  desirous  that  another  person  should  be  appointed 
co-guardian  with  herself.  It  appears  that  at  first  she  was  willing 
that  the  children  ^should  be  placed  with  a  clergyman  of  the  Church  [  *224  ] 
of  England,  a  maternal  relative  of  their's,  and  that  he  should  have 
the  care  of  them,  if  the  event  of  her  illness  required  it ;  but  she 
afterwards  changed  her  mind,  and  became  dissatisfied  with  her  own 
relations,  and  desired  that  a  relative  of  her  husband  should  be 
joined  with  her  in  the  guardianship ;  and  accordingly  she  presented 
a  petition,  praying  that  Mr.  Johnston,  the  paternal  uncle  of  the 
minors,  might  be  appointed  co-guardian  with  her.  Upon  that 
petition  being  presented,  Mr.  Graham  and  Mr.  CoUum,  who  had 
in  effect  renounced  the  guardianship,  presented  a  counter-petition, 
praying  in  effect  that  they  might  be  permitted  to  resume  their  powers 
as  testamentary  guardians,  along  with  her.  Upon  that  petition 
coming  before  me,  I  struck  out  so  much  of  it  as  prayed  to  that  effect 
but  I  sent  it  to  the  Master  to  inquire  who  were  fit  and  proper  persons 
to  be  appointed  guardians,  having  regard  to  the  direction  in  the 
will  of  the  father.    That  shows,  that  although  I  thought  the  Master 
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Tn  re        ought  to  have  regard  to  that  direction,  I  did  not  consider  that,  afier 
their  acts,  the  testamentary  guardians  had  a  right  to  be  appointed. 
Soon  after,  Mrs.  Johnston  died,  and  then  the  matter  came  to 
be  contested  between  the  present  litigants ;  and  the  Master,  upon 
the  whole  view  of  the  case,  has  appointed  the  two  testamentary 
guardians  to  be  the  guardians  of  the  persons  of  the  minors.     The 
persons  who  opposed  them  had  certainly  a  strong  claim;  for,  bj  the 
will  of  the  mother,  they  were  named  as  the  persons  to  whose  care 
she  wished  the  children  to  be  confided ;  and,  so  far  as  lay  in  her 
power,  she  appointed  them  guardians  of  their  persons.    But  she 
had,  by  law,  no  power  to  appoint  testamentary  guardians.     The 
husband  had  the  power,  and  exercised  it;  the  wife  had  not  fihe 
[  *225  ]       power,  but  attempted  to  exercise  it.     Her  will  was  *a  nullity  in  this 
respect,  except  so  far  as  the  Court  would  look  at  it  as  a  stiong 
expression  of  her  confidence  in  the  persons  to  whom  she  deared 
that  the  guardianship  of  her  children  should  be  confided,     tpon 
the  question  of  right,  therefore,  supposing  that  Messrs.  Grakam 
and  CoUum  had  not  relinquished  their  office,  there  could  be  no 
contest,  for  the  right  would  be  in  them  :  but  I  am  of  opinion  that, 
considering  all  the  acts  which  have  taken  place,  the  testament&ry 
guardians    have    relinquished    their    trust;    and,   therefore,   this 
becomes  a  case  in  which  neither  party  has  an  actual  right ;  and 
then  it  depends  entirely  upon  what  is  expedient,  and  upon  the  dis- 
cretion of  the  Court;  but  that  discretion  is  to  be  ruled  and  governed 
by  the  law  of  the  Court.     I  shall  therefore,  in  this  case,  have 
regard  to  the  fact  of  the  appointment  by  the  father,  who  had  the 
power  to  do  so,  and  to  the  very  strong  desire  expressed  by  the 
mother :  but  if  I  must  set  the  one  against  the  other,  I  must  give 
the  greater  weight  (the  circumstances  remaining  the  same)  to  the 
desire  of  the  parent  who  had  the  power  to  appoint.    In  determining 
which  of  the  applicants  it  is  most  expedient  to  appoint,  I  am  only 
to  consider  what  will  be  for  the  benefit  of  the  minors.     It  is  a  con- 
stant practice  of  the  Court,  and  a  wise  one,  not,  upon  light  grounds, 
to  interfere  with  the  decision  of  the  Master  in  questions  merely  of 
discretion,  as  in  the  appointment  of  receivers  and  guardians :  and 
if  such  be  the  rule  in  ordinary  cases,  it  must  apply  much  more 
forcibly  to  the  present  case,  in  which  the  decision  of  the  Master  has 
been  confirmed  by  the  Masteb  of  thb  Bolls.    Then  how  does  this 
matter  stand  in  reference  to  the  interest  of  the  minors,  putting 
aside,  for  an  instant,  the  questions  upon  the  character  and  conduct 
of  Mr.  CoUum.     I  have  not  heard  any  thing  which  in  the  slightest 
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degree  impeaches  the  character  of  Mr.  Graham,  or  the  moral  in  re 
character  of  Mr.  Collam.  With  respect  to  the  latter,  ♦the  objec-  ^'^^^^^^.^' 
tions  are  purely  as  to  acts  which  he  has  done  in  his  character  of 
solicitor.  I  see  no  reason  why,  independently  of  the  other  circum- 
stances to  which  I  do  not  now  advert,  the  persons  appointed  by  the 
father  should  not  resume  the  situation  he  meant  to  confer  on  them. 
If  I  affirm  the  Master's  report,  I  shall  place  persons  who  have  not 
changed  their  character,  in  the  precise  position  in  which  the  father 
meant  to  place  them  during  the  life  of  his  widow :  and,  if  he  meant 
them  to  act  in  that  character  during  her  life,  much  more  did  he 
intend  that  they  should  act  after  her  decease.  I  only  give  efifect  to 
what  would  have  taken  place,  if  these  gentlemen  had  not  given  up 
their  office.  The  other  applicants  have  not  a  superior  claim  :  they 
have  been  selected  by  the  mother,  who  could  only  recommend  their 
appointment;  but  I  cannot  place  her  recommendation  above  the 
appointment  of  her  husband. 

Looking  at  the  other  circumstances,  I  think  the  advantages  are 
in  favour  of  the  appointment  of  the  husband's  nominees.  It  is 
said  that  they  will  not  personally  superintend  the  education  of  the 
children ;  no  objection  has  been  raised  against  Mr.  Devereux,  with 
whom  it  is  proposed  that  the  children  should  be  placed,  and  who  is 
their  near  relative :  nothing  can  be  more  advantageous  than  that 
the  children  should  be  placed  under  his  care.  As  to  the  persons 
with  whom  the  mother  wished  them  to  be  placed,  one  of  them  is  a 
young  man,  a  member  of  the  Bar,  who  has,  therefore,  to  follow  his 
profession,  and  is  not  a  person  likely  to  look  after  young  children. 
It  is  proposed  that  the  care  of  the  minors  should  devolve  on  the 
other,  a  lady,  who  has  a  large  family  of  her  own.  I  do  not  think 
that  a  recommendation,  or  that  she  is  so  likely  to  educate  the 
minors  properly  as  Mr.  Devereux.  It  was  then  objected  that 
Mr.  CoUum  had  acted  as  solicitor  for  the  receiver,  who  is  his 
♦father ;  for  the  committee  of  the  estate,  the  Master ;  for  the  [  ^227  ] 
minors  themselves,  in  the  minor  matter ;  and  for  the  trustees  in 
the  settlement;  and  that  thereby  considerable  costs  have  been 
incurred, — ^I  do  not  say  improperly, — ^and  that  he  now  proposes  to 
become  the  guardian  of  the  persons  of  the  minors :  and  that,  if 
his  application  be  granted,  he  will  have  power  over  every  person 
(Mr.  Graham  being  his  client)  who  would,  in  any  manner,  have 
control  over  the  estate.  This  having  been  brought  under  the  con- 
sideration of  the  Master,  Mr.  Collum  retired,  of  his  own  accord, 
from  being  solicitor  for  the  minors,  and  is  now  willing  to  retire 
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[B.&. 


In  re 
Johnstons. 


[  ♦228  ] 


from  being  solicitor  for  the  receiver.  It  is  said  that  he  has 
appointed  an  attorney  of  his  own  nomination  to  be  solicitor  for 
the  receiver.  I  give  him  fall  credit  for  the  statement  that  he  now 
comes  forward  simply  for  the  benefit  of  the  minors,  and  from 
friendship  to  the  late  Mr.  Johnston ;  that  he  promised  him  to  act 
as  his  trustee  ;  and  that,  although  he  retired  when  his  services  were 
not  wanted,  he  felt  bound  to  come  forward  when  they  appeared  to 
be  wanted.  But  no  man  can  serve  two  masters ;  and  I  cannot  con- 
firm his  appointment,  or  permit  him  to  act  as  guardian,  imless  he 
will  relinquish  all  interest  he  may  have  in  this  matter  as  a  solicitor. 
Therefore,  without  intending  any  reflexion  on  his  character,  he  must, 
for  the  sake  of  the  jurisdiction  of  the  Court  and  the  propriety  of  its 
proceedings,  relinquish  his  office  of  solicitor  to  every  person  who 
has  any  control  over  the  property.  And  I  must  direct  the  Master, 
having  regard  to  the  rule  respecting  the  appointment  of  guardians 
and  receivers,  to  take  care  that  any  solicitor  who  shall  be  appointed 
in  his  stead,  shall  not  be  under  any  obligation  or  agreement  to  give 
him  any  share  of  the  profits ;  and  he  must  not  accept  of  such.  I 
wish  it  to  be  understood  that,  in  making  this  order,  it  is  not  my 
intention,  in  any  manner,  *to  reflect  upon  bhe  conduct  of  Mr.  GoUum. 
With  that  alteration,  I  shall  affirm  the  order  of  the  Mastbb  of  thb 
Bolls. 

I  cannot  give  the  applicants  their  costs,  there  having  been  abeady 
two  decisions  against  them.  But  as  they  have  come  here  to 
effectuate  the  wishes  of  Mrs.  Johnston,  I  shall  not  make  them  pay 
the  costs  of  the  other  side,  which,  according  to  the  usual  practice 
in  such  cases,  must  come  out  of  the  minors'  estate. 


1845. 
AprU  18. 

Sir  Edwabd 

SUODBN, 

L.C. 
[296  J 


HAMILTON  V.  JACKSON. 

(2  Jo.  A  Lat.  295—302;  S.  C.  8  Ir.  £q.  E.  195.) 

By  marriage  articles,  the  intended  husband  covenanted  that  in  case  he 
should  die  in  the  life-time  of  his  intended  wife,  without  issue  by  her,  she 
should  be  entitled  to  one-half  of  what  property,  real  or  personal,  he  should 
die  seised  or  possessed  of ;  and  that  in  preference  to  any  creditor  of  his,  or 
to  any  deed  or  will  which  he  might  make  or  execute  in  his  life- time,  con- 
trary to  the  true  intent  and  meaning  of  the  articles.  There  was  no  issue  of 
the  marriage ;  and  the  husband  died,  leaving  his  wife  surviving. 

She  is  not  entitled,  in  addition  to  the  moiety  of  her  husband's  real  and 
personal  estate  given  to  her  by  the  articles,  to  dower  out  of  the  other  moiety 
of  his  real  estates  of  inheritance. 

Bt  articles  executed  in  contemplation  of  a  marriage  between 
William  Hamilton,  jun.,  and   Anne  M'Math,   bearing  date  the 
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30th  of  April,  1794,  and  made  between  William  Hamilton,  the  Hamilton 
elder,  of  Lesquil,  farmer,  of  the  first  part ;  William  Hamilton,  jun.,  jackson. 
his  fourth  son,  of  the  second  part ;  Anne  M*Math,  of  the  third  part ; 
and  Andrew  M'Math,  of  Aughdreena,  farmer,  her  father,  of  the 
fourth  part ;  William  Hamilton,  the  elder,  in  order  to  make  a  pro- 
vision for  his  son,  William  Hamilton,  jun.,  in  case  the  marriage 
should  take  effect,  and  in  consideration  of  the  marriage  and  of  the 
marriage  portion  agreed  to  be  paid,  as  after  mentioned,  assigned 
to  William  Hamilton,  jun.,  certain  leasehold  lands  and  premises, 
subject  to  the  payment  of  the  rent  reserved  ;  and  also,  by  his  bond 
to  his  said  son,  secured  to  him  the  payment  of  the  sum  of  1182. 15«. 
on  the  day  next  after  the  solemnization  of  the  marriage.  And 
Andrew  M'Math,  in  consideration  of  the  intended  marriage,  and  as 
a  marriage  portion  with  his  daughter,  agreed  to  give  with  her  the 
sum  of  200{. :  that  is  to  say,  lOOL  thereof,  payable  the  day  after 
the  marriage ;  and  the  remaining  sum  of  lOOZ.  p^able,  with  interest, 
one  year  after  the  birth  of  the  first  child  of  the  intended  marriage. 
And  it  was  agreed  that  in  case  Anne  M'Math  should  die  in  the  life- 
time of  her  intended  husband,  without  issue,  then  the  sum  of  lOOZ., 
part  of  the  200L,  should  go  and  revert  back  to  Andrew  M'Math. 
And  William  Hamilton,  jun.,  covenanted  with  Andrew  M'Math,  that 
in  case  he  should  die  in  the  life-time  of  Anne  M'Math,  his  intended 
wife,  without  issue  by  her,  *that  then  and  in  such  case,  the  said  [  *296  ] 
Anne  M'Math  should  be  entitled  to  one  full  half  of  what  property, 
real  or  personal,  of  what  kind  soever,  the  said  William  should  die 
seised  or  possessed  of  at  the  time  of  his  death ;  and  that  in  pre- 
ference to  any  creditor  or  creditors  of  the  said  William,  or  to  any 
deed  or  will  which  the  said  William  might  make  or  execute  in  his 
life-time,  contrary  to  the  true  intent  and  meaning  of  the  articles. 

William  Hamilton,  jun.,  died  in  1844,  seised  and  possessed  of 
several  fee-simple,  freehold  and  leasehold  estates,  and  of  personal 
property ;  and  leaving  his  wife  him  surviving.  There  never  had 
been  any  issue  of  the  marriage.  By  his  will,  dated  the  16th  of  < 
December,  1843,  he  devised  and  bequeathed  his  real  and  personal 
property  amongst  his  nephews  and  other  relations,  subject,  as  to 
part  of  it,  to  an  annuity  of  5002.  per  annum  for  his  wife,  during  her 
life ;  and  he  also  gave  to  her  the  use  of  his  dwelling-house,  furniture 
and  plate,  during  her  life. 

Mrs.  Hamilton  elected  to  take  against  the  will;  and  filed  the 
present  bill  praying  that  she  might  be  declared  entitled  to  the 
benefit  of  the  articles  of  1794,  and  that  same  might  be  carried  into 
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Hamiltok     execution ;  and  for  an  account  of  the  real  and  personal  estate  of 

Jackson.      William  Hamilton,  jun.,  of  which  he  died  seised  of,  possessed  or 

entitled  to ;   and  that  she  might  be  declared  entitled  to  a  clear 

moiety  thereof,  and  to  dower  out  of  the  other  moiety  of   her 

husband's  real  estate. 

Mr.  Serjt.  Warren,  Mr.   W.  Brooke,  and  Mr.  Law,  for  the 
plaintiff. 

Mr.  Bennett,  Mr.  Moore,  Mr.  Gayer,  and  Mr.  Ross  Moore,  for 
the  several  devisees  of  the  real  estate : 
[  297  ]  Though  the  provision  made  by  the  articles  of   1794,  for  the 

plaintiff,  is  not  expressed  to  be  for  her  jointure,  it  is  manifest  that 
it  was  intended  to  be  such  ;  and  it  being  apparent  that  the  moiety 
of  the  real  and  personal  estate  thereby  given  to  her  was  intended 
to  be  her  only  provision  in  case  she  should  survive  her  husband,  it 
is  a  satisfaction  of  her  claim  to  dower:  Vizard  v.  Longdate  (i). 
[They  also  cited  Gartshore  v.  ChaUe  (2),  WUcocks  v.  Wilcocks  (3), 
and  other  cases.] 

[  298  ]  Mr.  W.  Brooke,  in  reply  : 

*  *  Vizard  v.  Longdate  was  decided  on  the  effect  of  the 
words,  ''  for  her  livelihood  and  maintenance,*'  in  the  bond :  but 
in  Couch  v.  Stratum  (4)  the  wife  was  held  to  be  entitled  to 
dower,  notwithstanding  a  provision  similar  in  its  nature  to  the 
present.    *    *    ♦ 

The  Lobd  Ghanobllob: 

This  case  depends  upon  the  construction  of  the  marriage  articles. 
It  is  a  mere  question  of  intention,  to  be  collected  from  the  provisions 
of  the  articles.  I  quite  agree  that  Vizard  v.  Longdate  is  not 
now  to  be  disputed.  It  did  not,  however,  decide  a  great  deal :  for 
a  jointure  means  a  provision;  and  in  that  case  it  was  declared, 
that  the  bond  to  the  wife  was  to  be  for  her  livelihood  and  main- 
tenance. Now  a  jointure  is  a  provision  for  the  livelihood  and 
[  *299  ]  maintenance  *of  the  wife.  The  Mastbb  of  the  Bolls  thought 
otherwise ;  but  the  Ghamcbllob  reversed  his  decree,  and  held  that 
the  wife  took  the  bond  in  the  nature  of  a  jointure. 

In  order  to  exclude  the  right  of  the  wife  to  dower,  there  must  be 

(1)  Cited  in     Tinney  v.    Tinney,   3  (3)  2  Vem.  558. 

Atk.  8.  (4)  4  E.  B.  230  (4  Ves.  391). 

(2)  7  E.  B.  311  (10  Ves.  1). 
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either  an  express  declaration,  or  such  a  plain  intention,  to  be  collected  Hamilton 
from  the  whole  instrament,  as  will  satisfy  the  Court  that,  in  excluding  jackson. 
the  claim  to  dower,  it  does  not  incur  the  danger  of  going  contrary 
to  the  intention  of  the  parties  to  the  contract.  It  is  very  probable 
(though  I  cannot  assume  it  as  a  fact),  that  at  the  time  of  the  marriage, 
the  husband  had  no  real,  and  but  a  small  personal  estate.  The 
parties  were  dealing  about  small  properties;  the  husband  was  to 
have  lOOL  as  the  portion  of  his  wife,  and  another  lOOL  if  there 
should  be  issue  of  the  marriage ;  and  if  the  wife  died  in  the  life- 
time of  her  husband,  without  issue,  then  the  second  1002.  was  to  go 
to  the  wife's  father.  The  parties  contemplated  both  the  case  of  the 
wife  dying  in  the  life-time  of  her  husband,  and  of  the  husband  dying 
in  the  life-time  of  the  wife;  but  both  events  were  contemplated 
under  the  same  aspect,  namely,  the  default  of  issue.  No  provision 
was  made  by  the  articles  for  the  issue ;  they  are  left  to  be  provided 
for  by  law.  The  framers  of  the  articles  assumed  that,  if  there 
should  be  issue,  they  would  be  provided  for  out  of  the  estates  of 
their  parents.  The  covenant  by  the  husband  is  most  naked  in  its 
form.  He  covenants  with  Andrew  M'Math,  that  in  case  he  should 
die  in  the  life- time  of  Anne  M'Math,  his  intended  wife,  without 
issue  by  her,  in  such  case,  Anne  M'Math  should  be  entitled  to  one 
full  half  of  what  property,  real  or  personal,  of  what  kind  soever,  he 
should  die  seised  or  possessed  of  at  the  time  of  his  death ;  and  that 
in  preference  to  any  creditor  or  creditors  of  his,  or  to  any  deed  or 
will  *which  he  might  make  or  execute  in  his  life-time,  contrary  to  [  *3oo  ] 
the  true  intent  of  the  articles. 

Now,  independently  of  the  question  of  dower,  this  is  a  provision, 
according  to  the  authorities,  which  would  leave  the  entire  disposi- 
tion of  all  the  real  and  personal  estate  of  the  husband  in  his  own 
power  during  his  life-time,  provided  he  disposed  of  it  against  himself. 
This,  therefore,  is  a  provision  to  operate  in  a  contingent  event  only, 
and  upon  such  property  only  as  he  bond  fide  should  possess  at  the 
time  of  his  death.  There  is  no  intention,  apparent  or  to  be  inferred 
from  the  articles,  to  deprive  the  wife  of  her  dower  or  thirds  in  the 
event  not  expressed,  viz.,  of  there  being  issue  of  the  marriage. 
What  then  is  the  natural  construction  of  these  articles  ?  Do  they 
mean  that  there  shall  be,  in  the  case  provided  for,  an  equal  division 
of  the  property  between  the  wife  and  the  representatives  of  the 
husband  :  or  that  the  wife  shall  have  all  the  rights  which  the  law, 
iudependently  of  the  contract,  would  give  her  in  that  event ;  and  in 
addition,  that  she  shall  take  under  the  contract,  the  moiety  of  the 
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Hamilton  real  and  personal  estate.  The  latter  construction  would  be  against 
Jagkbon.  ^b^  meaning  of  the  contract,  which  is,  that,  notwithstanding  the 
articles,  the  husband  might  dispose  of  any  part  of  his  real  or  personal 
estate,  during  his  life,  as  he  thought  proper ;  for  if  the  wife  were  to 
have  dower,  the  husband  could  not  dispose  of  his  real  estate  as 
against  her,  discharged  of  her  right  to  dower ;  whereas  it  is  plain 
that  the  intention  was,  that  the  wife  was  to  have  nothing  but  one 
moiety  of  what  the  husband  was  seised  or  possessed  of  at  the  time 
of  his  death.  Observe  what  would  happen  were  this  otherwise. 
Suppose  the  husband  had  sold  an  estate  of  which  he  was  seised  in 

[  *»oi  ]  fee,  for  its  full  value,  and  thereby  increased  the  ^amount  of  his 
personal  estate,  the  wife,  on  his  decease,  would,  according  to  that 
construction,  be  entitled  to  an  equal  moiety  of  the  personal  estate 
under  the  contract ;  and  she  would  also  be  entitled  to  go  against 
the  purchaser  of  the  real  estate,  to  recover  her  dower  out  of  it ;  the 
consequence  of  which  would  be,  that  the  purchaser  would  resort  to 
the  personal  estate  for  compensation.  Was  that  the  intention  of 
the  parties  ?  I  think  it  clearly  was  not.  Again,  the  wife  is  dowable 
of  all  the  lands  of  which  her  husband  was  seised  in  fee  ;  and  she  is 
entitled  to  have  her  one-third  set  out  by  metes  and  bounds.  Was 
it  intended  that  she  should  take  one-third  of  the  fee  simple  lands 
for  her  dower,  and  one-half  of  the  residue  under  the  contract  ?  I 
think  it  is  impossible  to  hold  that ;  and  yet  that  is  the  position 
which  is  contended  for.  No  one  can  be  more  unwilling  than  I  am 
to  spell  out  an  intention  to  exclude  a  woman  of  her  right  to  dower ; 
the  authorities  do  not  permit  it,  and  I  do  not  desire  to  go  one  step 
beyond  what  has  been  decided.  I  shall  make  the  decree  I  am  about 
to  pronounce,  solely  because  it  is  my  clear  opinion  that  the  whole 
context  of  the  covenant  authorizes  me  to  say  that  the  provision  made 
thereby  is,  in  the  given  event,  a  substitution  for  dower. 

Again,  there  is  no  act  remainlug  to  be  done :  the  covenant  is  only, 
that  she  shall  be  entitled  to  a  moiety  of  the  real  and  personal  estate 
of  which  he  shall  die  seised  or  possessed ;  and  therefore,  though 
Wilcocks  V.  Wilcocks  (i),  and  that  class  of  cases,  does  not  directly 
apply  to  the  present,  the  case  is  open  to  this  view,  that  she  is  entitled 
to  so  much  under  the  contract  as,  with  the  one-third  which  the  law 

[  *302  ]  gives  her,  will  make  up  the  one-half  to  which  she  *is  entitled.  Is 
it  not  a  performance  of  the  covenant  when  she  becomes  entitled, 
partly  by  operation  of  the  rule  of  law  and  partly  by  contract,  to 
one-half  of  his  real  and  personal  estate?    As  to  her  claim  to  a 

(1)  2Vem.  658. 


VOL.  LXix.]        1846.     CH.  (IR.)     2  JO.  &  LAT.  802. 


803 


distribntive  share  of  the  personalty,  it  is  excluded ;  for  by  the  articles 
she  is  to  take  the  half,  free  from  the  debts  of  her  husband. 

I  think  it  is,  upon  the  whole,  plain,  that  in  the  event  of  there 
being  no  children,  the  husband  and  wife  were  to  divide  the  whole 
of  the  property  equally  between  them ;  and  that  was  to  be  her 
whole  provision.  I  should  be  sorry  if  it  were  supposed  that  I 
intend  to  go  beyond  the  authorities  upon  this  subject.  I  believe  that 
I  am  justified  by  them  in  making  the  declaration,  that  the  plaintifif 
is  entitled  to  one-half  of  the  real  and  personal  estate  of  which  her 
husband  died  seised  or  possessed ;  but  not  to  dower,  or  to  a 
distributive  share  of  the  personalty. 


Hamilton 

r. 
Jackson. 


GREVILLE  V.   FLEMING. 

(1  &  2  Vict.  o.  109.) 

(2  Jo.  A  Lat.  335—343.) 

The  Court  would  not,  at  the  instanoe  of  a  lay  impropriator,  appoint  a 
receiver  for  payment  of  tithe  rent-charge,  upon  an  affidavit  merely  stating 
Uiat  he  was  the  lay  impropriator  of  the  parish ;  where  it  appeared  that  his 
title  to  the  tithes  had  been  and  still  was  contested  by  the  parishioners,  and  the 
only  payment  he  had  obtained  out  of  the  lands  of  the  respondent  was  by  the 
hands  of  a  receiver  of  the  Court,  appointed  in  the  suit  of  a  third  person. 

The  petition  prayed  that  a  receiver  might  be  appointed  over  the 
lands  of  the  respondent,  for  payment  of  tithe  rent-charge  due  the 
Ist  of  May,  1844. 

The  affidavit  of  the  land  agent  of  the  petitioner  stated,  that  on 
the  14th  of  January,  1887,  William  F.  Greville,  the  lay  impro- 
priator of  the  parish  of  Scraby,  died  ;  and  that  the  petitioner,  his 
eldest  son,  thereupon  became,  and  had  ever  since  continued,  and 
then  was  the  lawful  lay  impropriator  of  the  parish,  and  entitled  to 
all  tithes  or  rent-charge  in  lieu  of  tithes  in  respect  of  the  lands 
situate  in  the  parish,  payable  to  the  lay  impropriator  of  the  parish 
for  the  time  being.  That  in  1823  a  composition  in  lieu  of  tithes 
was  duly  effected,  pursuant  to  the  statute  :  and,  that  by  certificate 
of  the  26th  of  October,  1828,  the  Commissioners  certified  that  the 
amount  of  the  composition  for  all  tithes  within  the  parish  was  1712. 
per  annum ;  of  which  the  sum  of  951.  per  annum,  being  five-ninth 
parts  thereof,  was  due  to  the  Bev.  G.  B.,  who  was  the  vicar;  and 
762.,  being  the  remaining  four-ninths,  was  due  and  payable  to  the 
lay  impropriator  of  the  parish.  The  certificate  did  not  name  any 
person  as  being  the  lay  impropriator. 


1845. 
ApHl  20, 21. 

Sir  Edwabd 

SUODBN, 

L.C. 

[836] 
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Grbville  The  aflSdavit  then  stated  the  applotment,  and  the  amount  for 
Flbm'ino.  which  the  respondent  was  liable,  in  respect  of  the  lands  in  the 
petition  mentioned,  viz.,  17^.  ds.  l|d.  per  annum ;  and  that  said 
L  *^'^  ]  sum  continued  payable  to  William  F.  Greville,  *as  such  lay 
impropriator,  until  his  decease;  and  from  the  period  of  his 
decease,  became  and  continued  payable  to  the  petitioner  (as 
deponent  believed),  until  the  passing  of  the  1  &  2  Vict  c.  109, 
whereby  a  yearly  rent-charge  of  18Z.  1«.  lOd.,  equal  to  three- 
fourths  of  the  sum  of  17^.  ds.  l^d.  became  chargeable  on  the 
lands,  and  was  payable  to  the  petitioner  in  lieu  of  such  tithe 
composition. 

That  one  J.  S.  Fleming  was,  at  the  time  of  the  passing  of  the 
1  &  2  Vict.  c.  109,  seised  of  the  first  estate  of  inheritance  in  the 
lands ;  and  that  the  respondent  then  was  seised  and  possessed 
thereof.  That  at  the  time  of  the  passing  of  the  1  &  2  Vict.  c.  109, 
and  for  some  time  after,  a  receiver  of  the  Court  of  Chancery,  in  the 
cause  of  Fleming  v.  Fleming  and  Browne  v.  Fleming,  was  in  the 
receipt  of  the  rents  of  the  lands;  and  that  deponent,  on  applying  to 
the  receiver  for  payment  of  the  rent-charge,  was  required  by  him 
to  procure  the  approbation  of  the  Master  in  the  cause;  that  he 
accordingly  filed  a  statement  on  behalf  of  the  petitioner,  and 
obtained  a  certificate  of  the  Master's  approbation,  and  was  there- 
upon paid  the  amount  of  the  rent-charge  by  the  receiver  up  to  the 
Ist  of  May,  1842  ;  and  that  the  rent-charge  from  that  period  was 
still  due. 

In  answer  to  the  application,  affidavits  were  made  by  the  solicitor 
and  the  land  agent  of  the  respondent,  submitting  that  the  petitioner 
had  not  shown  any  right  or  title  in  himself  to  the  rent-charge. 
They  stated  that  the  claim  of  the  petitioner  to  be  lay  impropriator  of 
the  parish  had  not  been  acquiesced  in ;  but,  on  the  contrary,  had  been 
the  subject  of  opposition  and  dispute.  That  the  petitioner  had  on 
several  occasions  attempted  to  establish  his  right  to  the  impropriate 
[  *337  ]  tithes,  and  *had  failed  ;  and  especially  that  at  the  time  of  making 
the  composition,  notice  was  given  by  the  Commissioners  to  all 
claimants,  to  come  forward  and  establish  their  claims  to  the  tithes 
of  the  parish ;  and  that  one  Slevin  then  claimed  to  derive  title  to 
the  impropriate  tithes  under  W.  F.  Greviile,  but  that  the  Commis- 
sioners rejected  his  claim ;  and  no  claim  whatever  on  behalf  of 
W.  F.  Greviile  was  then  established  before  the  Commissioners. 
That  several  of  the  landed  proprietors  throughout  the  parish  had 
refused  to  pay ;    and  that  the  petitioner  had  only  lately  obtained 
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some  isolated  payments:  and  that  before  the  passing  of  the  Gbxvillb 
1  &  2  Vict.  c.  109|  the  tenants  of  the  lands  mentioned  in  the  flbhing. 
petition  had  refused  to  pay  the  tithe  composition  to  W.  F.  Greville; 
and  that  no  payments  were  made  to  him  out  of  the  lands.  That 
the  respondent  became  entitled  to  the  lands  under  a  conveyance 
from  J.  S.  Fleming,  dated  the  20th  of  April,  1885 ;  and  submitted 
that  nothing  afterwards  done  by  J.  S.  Fleming  or  the  receiver 
could  affect  the  rights  of  the  respondent. 

Upon  these  documents  the  Master  of  thb  Bolls  made  an  order  for 
the  appointment  of  a  receiver,  pursuant  to  the  prayer  of  the  petition. 

The  respondent  now  moved,  by  way  of  appeal,  that  the  order  of 
the  Mastbb  of  the  Bolls  be  set  aside :  and,  in  support  of  that 
application,  his  solicitor  made  an  additional  affidavit,  stating  that 
he  had  been  informed  and  believed  that  William  F.  Greville,  the 
father  of  the  petitioner,  did  not,  nor  did  any  person  on  his  behalf, 
receive  any  payment  on  account  of  the  impropriate  tithes,  from  the 
year  1828  down  to  the  year  1887,  from  J.  8.  Fleming,  or  any  of 
his  tenants  or  other  person,  for  the  lands  in  the  petition  mentioned: 
*and  that  the  reason  for  non-payment  was  that  Bichard  F.  Greville  [  *838  ] 
was  not  able  to  show  any  title  to  the  impropriate  tithes  :  that 
when  the  respondent  became  the  purchaser  of  the  lands,  the  annual 
outgoings  in  respect  of  the  charges  affecting  them,  amounted  nearly 
to  the  entire  rental;  and  that,  under  these  circumstances,  due 
attention  was  not  given  to  the  proceedings  in  the  cause  of  Fleming 
V.  Fleming^  no  person  being  much  interested  in  contesting  the 
claim  for  tithe  rent-charge.  The  agent  for  the  respondent  made 
an  affidavit  in  reply ;  but  did  not  notice  the  statement,  that  W.  F. 
Greville  never,  from  1828  to  1887,  received  any  payment  on  account 
of  the  tithes,  from  J.  8.  Fleming,  or  the  tenants  on  the  lands. 

Mr.  Butt  and  Mr.  F.  WaUh  for  the  respondent : 

*  *  The  certificate  is  not  evidence  of  title  in  the  petitioner : 
and,  under  the  circumstances,  no  weight  is  to  be  given  to  the 
payment  of  the  rent-charge  by  the  receiver  of  the  Court. 

Mr.  Moore  and  Mr.  Sprovle  for  the  petitioner : 

*  *    Jn  support  of  the  statement  that  the  petitioner  is  entitled,       [  389  ] 
it  appears  from  the  certificate  that  there  is  a  composition  payable 

to  some  lay  impropriator  ;  it  is  not  alleged  that  the  lands  are  tithe 
free ;  nor  does  the  respondent  set  up  the  title  of  any  third  person 
as  lay  impropriator ;  and  tithe  rent-charge  has  actually  been  paid 
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Gbevillb     oat  of  those  lands  to  the  petitioner.   These  facts  combined  establish 
Fleming,     the  title  of  the  petitioner. 

Mr.  F,  Walsh,  in  reply : 

The  Court  will  not  exercise  its  summary  jurisdiction  under  this 
Act,  unless  the  title  of  the  petitioner  is  perfectly  clear ;  but  will 
leave  him  to  his  remedy  by  plenary  suit  or  action  at  law. 

Thb  Lobd  Chancbllob: 

No  doubt  it  is  in  the  sound  discretion  of  the  Court  whether  it 
will  appoint  a  receiver.  This  is  a  case  of  considerable  difficulty. 
[  *S40  ]  First,  it  is  rather  suggested  than  contended  *that  the  certificate  is 
void,  because  the  name  of  the  lay  impropriator  is  not  inserted  in  it. 
I  should  be  slow  to  hold  it  void  on  that  ground,  for  it  would  place 
parties  in  a  great  difficulty  in  cases  in  which  the  Commissioners  had 
doubts  as  to  the  rights  of  the  lay  impropriator,  and  therefore, 
refused  to  insert  his  name :  and  though  that  may  not  have  been 
the  fact  in  this  case,  yet  the  question  of  title  may  have  arisen  in 
the  investigation.  It  appears  to  me  that  no  power  was  given  to  the 
Commissioners  to  settle  questions  of  title ;  and  that  their  power 
was  confined  to  the  ascertainment  of  the  amount  of  tithe  compo- 
sition, and  the  proportions  into  which  it  was  divisible  between  the 
several  owners  of  the  tithe :  and  the  words  of  the  Act,  with  reference 
to  the  appeal  given  to  the  Lord-Lieutenant,  or  to  the  Judges  of 
Assize,  seem  to  point  to  the  same  conclusion. 

But  I  am  not  called  upon  to  decide  that  point ;  for  no  person 
insists  that  the  title  in  this  case  is  concluded  by  the  certificate, 
assuming  it  to  be  a  valid  one.  I  will,  therefore,  assume,  first,  that 
the  certificate  is  valid,  and  secondly,  that  the  title  is  not  concluded 
by  it ;  for  it  cannot  be  held  that  the  title  of  Mr.  Greville  is  con- 
cluded by  a  certificate  in  which  the  name  of  the  lay  impropriator  is 
not  inserted.  If  Mr.  Greville  can  show,  aliunde^  that  he  is  the  lay 
impropriator,  the  certificate  has  reference  to  him.  It  relates  to  the 
party,  whoever  he  may  be,  who  has  the  title. 

It  is  stated  in  the  affidavit  of  the  agent  of  the  respondent,  no 
doubt  upon  information  and  belief  merely,  and  at  the  distance  of 
[  *34i  ]  several  years  from  the  period  to  which  the  ^matter  relates,  that  the 
Commissioners  refused  to  insert  the  name  of  Mr.  Greville  as  the 
impropriator,  because  they  were  not  satisfied  he  was  entitled,  as 
such,  to  the  tithes.  Now  the  Act  of  Parliament  gave  an  appeal  to 
any  person  aggrieved  by  anything  improperly  inserted  or  omitted 
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from  the  certificate.  Here  there  was  an  omiBBion :  and  Mr.  Greville  Gbevillb 
might,  if  he  had  thought  proper,  have  appealed  to  have  his  name  Fleming. 
inserted  in  the  certificate ;  but  he  did  not  do  so.  I  must  consider 
that  from  1823,  when  the  certificate  was  made,  omitting  the  name 
of  Mr.  Oreville  as  the  person  entitled,  bi^^  stating  that  the  lay 
impropriator  was  entitled  to  a  portion  of  the  composition,  no  claim 
whatever  was  made  by  Mr.  Greville  for  tithe  composition  until 
the  year  1889.  It  is  said,  as  some  excuse  for  this  delay,  that 
Mr.  Greville  first  became  entitled  to  the  composition  in  1887.  His 
succession  to  the  possession  fell  in  at  that  time,  but  his  title  com- 
menced, perhaps,  centuries  before ;  and  I  am  bound  to  consider 
not  merely  what  was  done  in  1887,  or  since,  but  on  the  question 
whether  I  am  to  grant  this  summary  relief,  I  must  consider  the 
root  of  the  title :  how  did  the  Grevilles  acquire  it ;  what  enjoyment 
had  they  under  it ;  what  is  their  proof  of  title ;  is  it  proved  in  the 
ordinary  way  by  a  grant  from  the  Crown,  and  a  derivation  under 
the  grant,  or  by  mere  transfers  and  conveyances  between  them- 
selves, or  by  descents  and  actual  receipt  of  the  tithes  ?  All  that  I 
have  on  the  face  of  this  affidavit  is  a  mere  statement  that  the  father 
of  Mr.  Greville  was  entitled  to  these  tithes,  and  that  his  son  suc- 
ceeded to  his  title  in  1887.  I  have  no  doubt  that  if  an  attorney 
tells  his  client  that  he  is  entitled  to  certain  property,  the  client  will 
swear  to  it;  but  I  cannot  consider  such  swearing  a  proof  of  the 
title.  It  is  a  circumstance,  too,  entitled  to  some  weight,  that  the 
'payments  were  made  by  a  receiver  of  the  Court,  at  a  time  when  r  ^342  1 
the  party  who  was  entitled  to  the  lands  was  involved  in  litigation. 
It,  therefoie,  is  not  like  a  payment  by  a  party  in  possession  of  his 
own  property,  with  full  notice  of  the  nature  of  the  claim  made  on 
him.  It  can  be  easily  imagined  that,  during  the  embarrassment 
occasioned  by  the  pendency  of  a  litigation,  a  person  may  get  a 
payment  of  a  small  demand  from  a  receiver,  where  he  could  not 
have  procured  it  from  the  party  himself,  if  he  had  been  in  posses- 
sion of  his  estate.  The  payment,  however,  is  prinid  facie  evidence 
of  the  title  of  the  petitioner.  But  the  facts,  which  have  not  been 
denied  by  affidavit,  that  the  Commissioners  refused  to  insert 
Mr.  Greville's  name  in  the  certificate  because  of  the  doubt  they 
entertained  as  to  the  title,  and  that  his  title  has  been  contested  by 
other  persons  in  the  parish,  make  it  necessary  that  I  should  pause 
before  I  appoint  a  receiver  upon  this  summary  application :  for  if 
I  grant  this  receiver,  and  there  should  hereafter  be  a  default,  I 
must  grant  another ;  and  so  I  should  establish  this  title  for  ever. 

20—2 
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Gbkvillb  For  bow  could  the  respondent  relieve  himself?  I  am  not  aware  of 
Flbmino.  ^^y  mode  whereby  he  coald  ;  for  he  coald  not  try  the  title  of  the 
Grevilles  to  the  tithes ;  and  he  could  not  resist  the  order  of  the 
Court,  and  there  is  no  appeal,  I  believe,  against  an  order  made  in 
the  case  of  a  summary  proceeding.  But,  however  that  may  be,  I 
should  certainly  conclude  the  question  of  title  by  granting  this 
application ;  whereas,  by  leaving  the  petitioner  to  his  remedy,  I 
shall  do  no)  mischief  :  for  if  Mr.  Greville  has  the  title,  he  has  the 
means  of  proving  it,  and  can  recover  the  rent-charge  by  other  pro- 
ceedings than  by  a  receiver  upon  a  petition.  I  should,  therefore, 
feel  much  difficulty  in  affirming  this  order.  I  have  great  respect 
[  *343  ]  ^^^  i^®  authority  *by  which  it  has  been  made ;  but  I  cannot  concur 
in  it.  There  is  quite  sufficient  to  show  that  there  is  a  doubt  about 
the  title.  The  respondent,  no  doubt,  is  fencing  off  the  payment  of 
this  demand ;  and,  not  denying  that  tithe  rent-charge  is  really  due, 
he  is  endeavouring  to  get  rid  of  the  petitioner's  claim,  in  the  hope 
that  no  other  person  can  establish  a  title  to  the  tithes.  But,  sitting 
here,  I  am  not  at  liberty  to  take  that  into  consideration.  I  must 
look  to  the  title  of  the  petitioner,  and  not  to  the  object  of  the 
respondent.  I  think  that  title  has  not  been  reasonably  established, 
so  as  to  authorize  me  to  exercise  this  jurisdiction ;  and,  therefore, 
upon  the  whole  case,  I  must  reverse  the  order. 


1845. 
JfoyS. 

Sib  Edward 

SUGDEM, 

L.C. 
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MOLESWOKTH  v.   BOBBINS. 

(2  Jo.  &  Lat.  368—374  ;  S.  C.  8  Ir.  Eq.  E.  1,  223.) 

No  one  can  give  a  lien  on  deeds  to  a  solicitor  of  a  higher  nature  than  the 
interest  he  himself  has  in  the  deeds. 

By  settlement  of  1780,  D.,  seised  quasi  in  fee,  charged  the  lands  with 
2,500/.  for  his  children.  On  his  death,  the  inheritance  descended  upon  his 
son  B.,  who  was  also  entitled  to  a  portion  of  the  charge.  B.  retained  M.  as 
his  solicitor ;  who,  in  the  life- time  of  B.,  instituted  a  suit  in  his  name  to 
raise  the  charge.  That  suit  having  abated  by  the  death  of  B.,  M.,  as  the 
administrator  of  B. ,  and  the  other  persons  entitled  to  the  residue  of  the  charge, 
instituted  another  suit,  as  co-plaintifFs,  to  raise  its  amount;  and  M.,  as 
solicitor,  conducted  that  suit  for  the  co-plaintiffs.  In  the  coui-se  of  hijB  pro. 
f essional  employment,  the  title  deeds  relating  to  the  estate  and  the  charge 
came  into  his  possession.  A  receiver  was  appointed  in  the  stiit,  but  no  decree 
was  obtained  therein.  The  lands  were  afterwards  sold  under  a  decree  in 
the  suit  of  a  puisne  judgment  creditor  of  D. ;  and  M.  was  ordered  to  bring  in 
and  lodge  the  title  deeds,  without  prejudice  to  his  lien ;  which  he  did. 

Held,  that  B.,  as  owner  of  the  inheritance,  could  not  give  M.  a  lien  for 
coats  on  the  title  deeds  of  the  estate,  as  against  the  persons  entitled  to 
the  charge. 

That  B.,  as  owner  of  a  portion  of  the  charge,  could  not  give  M.  a  Hen 
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on  the  deed  creating  the  charge,  as  that  deed  belonged  to  him  in  common 
with  tiie  other  persons  entitled  to  the  charge,  and  not  to  him  solely. 

That  the  lien  of  M.  on  the  deeds  evidencing  the  title  of  his  clients  to 
the  charge,  was  not  transferred  to  the  sums  decreed  to  them  in  respect 
thereof. 

DoNAOH  M'Craight,  being  seised  for  lives  renewable  for  ever  of 
an  undivided  moiety  of  the  lands  of  Loughloher,  in  the  county  of 
Tipperary,  by  indented  articles  of  agreement,  bearing  date  the 
22nd  of  October,  1780,  executed  in  contemplation  of  his  marriage 
with  Elizabeth  Bunbury,  and  made  between  Donagh  M'Oraight,  of 
the  first  part ;  Elizabeth  Bunbury,  of  the  second  part ;  and  trustees 
of  the  third  part;  covenanted  with  the  trustees,  that  he  would, 
immediately  after  the  solemnization  of  the  marriage,  grant  and 
convey  unto  the  said  trustees,  their  executors,  ^administrators, 
and  assigns,  for  the  term  of  1,000  years,  all  his  undivided  moiety 
of  the  lands  of  Loughloher,  to  hold  the  same  for  the  term  of  1,000 
years ;  upon  trust,  by  sale  or  mortgage  of  the  term,  to  raise  the 
sum  of  2,5002.,  and  place  the  same  out  at  interest,  and  pay  the 
interest  thereof  to  Donagh  M'Craight,  for  his  life ;  and  after  his 
decease,  in  case  he  should  leave  children  of  the  marriage,  and 
Elizabeth  Bunbury  should  survive  him,  in  trust  to  pay  her,  out  of 
the  interest,  a  yearly  sum  of  602. ;  and,  subject  thereto,  in  case 
Donagh  M'Graight  should  die  leaving  one  or  more  child  or  children 
of  the  marriage,  to  assign  and  pay  over  to  such  children,  if  more 
than  one,  the  said  sum  of  2,500!.,  in  such  shares  and  proportions 
as  Donagh  M'Graight  should  by  deed  or  will  appoint ;  and,  for  want 
of  such  appointment,  in  eqaal  shares. 

The  marriage  was  celebrated ;  and  there  was  issue  of  it  two 
children  only,  namely,  Bobert  and  Elizabeth  M'Craight. 

By  settlement  of  the  11th  of  November,  1805,  executed  upon  the 
marriage  of  Elizabeth  M'Graight  with  William  Fercival,  Donagh 
M'Graight,  by  virtue  of  the  power  contained  in  the  articles  of 
1780  and  with  the  consent  of  William  Fercival  and  Elizabeth 
M'Graight,  appointed  the  sum  of  1,5002.,  part  of  the  said  sum  of 
2,500/.,  to  be  paid  to  the  trustees  of  the  settlement  on  the  day  after 
the  decease  of  Donagh  M'Graight,  with  interest  thereon  from 
thenceforth ;  upon  trust  to  lay  out  the  same  in  the  purchase  of 
estates  of  inheritance,  to  be  held  to  the  use  of  Elizabeth  for  life, 
for  her  separate  use ;  remainder  to  the  use  of  William  Fercival  for 
his  life;  and  after  his  decease  (in  default  of  appointment  by 
William  Fercival  during  *the  joint  lives  of  himself  and  Elizabeth 
M'Craight,  or  by  Elizabeth  M'Graight,  if  she  survived  him),  to  the 
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Bobbins,  general ;  with  divers  limitations  over.  And  it  was  declared  that, 
until  the  1,600Z.  should  be  laid  out  in  the  purchase  thereby 
directed  to  be  made,  the  interest  thereof  should  be  received  by 
such  persons  as  should  respectively  be  entitled  to  receive  the  rents 
of  the  lands  to  be  purchased. 

Elizabeth  Percival  afterwards  died  in  the  lifetime  of  Donagh 
M'Graight  and  of  her  husband,  leaving  one  son,  William  B.  Per- 
cival, and  two  daughters,  the  only  issue  of  the  marriage,  her 
surviving.  In  1821  William  Percival  obtained  administration  to 
her.  He  died  in  1888,  intestate,  and  without  ever  having  exercised 
the  power  of  appointment  vested  in  him ;  and  William  B.  Percival, 
his  only  son,  obtained  administration  to  him,  and  also  adminis- 
tration de  bonis  non  to  his  mother,  Elizabeth  Percival,  otherwise 
M'Craight. 

Donagh  M'Craight  died  in  May,  1816,  without  having  made  any 
further  appointment  of  the  said  sum  of  2,500!.,  intestate,  leaving 
his  wife  and  Robert  M'Graight,  his  only  son  and  heir-at-law,  him 
surviving.  At  the  time  of  his  decease  he  was  much  embarrassed 
in  his  circumstances,  and  was  not  possessed  of  any  personal  pro- 
perty, or  of  any  real  or  freehold  estate  other  than  the  moiety  of 
the  lands  of  Loughloher,  which  were  then  in  possession  of  two 
creditors  of  his,  named  Bobbins  and  Mansergh,  under  grants  in 
cuBtodiam.  The  custodees  remained  in  possession  thereof  during 
t  •361  ]  the  life  of  Robert  M'Craight,  and  down  to  the  year  *1822,  when 
they  were  dispossessed  by  the  receiver  of  the  Court,  appointed  in 
the  cause  of  Molesworth  v.  Robbina. 

In  1814  Robert  M*Craight  married  Anne  Bunbury,  and  shortly 
afterwards  went  to  India,  accompanied  by  his  wife,  where  he  died, 
on  the  2nd  of  November,  1819,  leaving  his  wife  and  one  son, 
William  B.  Le  Hunt  M*Craight,  his  only  child,  him  surviving. 
By  his  will,  which  was  not  executed  so  as  to  pass  real  estate,  he 
gave  all  his  property  of  every  kind  to  his  wife  during  her  life ;  and 
after  her  decease  to  his  son,  William  B.  Le  Hunt  M'Craight. 
This  will  was  not  discovered  until  some  time  after  the  decease  of 
Robert  M^Craight. 

Hickman  B.  Molesworth  had  been  the  agent  and  solicitor  of 
Robert  M*Craight ;  and  on  the  29th  of  June,  1821,  he  obtained 
administration  to  him,  limited  to  continue  and  be  in  force  only 
during  the  absence  of  Anne,  the  widow  of  Robert  M'Craight.     She 
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died  in  India  without  having  ever  returned  to  Ireland ;  and  the 
will  of  Robert  M'Grai<^ht  having  been  discovered  and  transmitted 
to  this  country,  administration  with  the  will  annexed  was  granted 
to  Edward  Gill,  a  defendant  in  the  second  cause. 

William  B.  Le  Hunt  M'Graight  died  in  August,  1889,  intestate, 
unmarried,  and  without  issue :  and  upon  his  decease,  the  freehold 
interest  in  the  lands  of  Loughloher  descended  upon  William  B. 
Percival,  as  his  heir-at-law. 

The  cause  of  Hodgens  v.  Percival  was  a  suit  instituted  by  a 
judgment  creditor  of  Donagh  M'Graight,  for  ah  account  of  his  real 
and  personal  assets,  and  for  a  sale.  By  a  decree  to  account  made 
in  that  cause,  on  the  Srd  of  February,  *1885,  it  was,  amongst  other 
things,  referred  to  the  Master  to  inquire  whether  Robert  M'Graight 
was,  at  the  time  of  the  death  of  Donagh  M'Graight,  entitled  to  any 
and  what  share  of  the  sum  of  2,500Z.  charged  by  the  marriage 
settlement  of  October,  1780;  and  whether  any  and  what  sum 
remained  due  to  the  personal  representative  of  Robert  M'Graight 
on  foot  thereof.  And  it  was  further  ordered,  that  the  defendant, 
Hickman  B.  Molesworth,  should  bring  in  and  lodge  in  the  office  of 
the  Master,  but  without  prejudice  to  whatever  lien  he  might  have 
thereon  (if  any  he  had),  all  such  deeds,  documents,  and  muniments 
of  title,  in  his  power  or  possession,  relating  to  the  lands  and 
premises  in  the  pleadings  mentioned,  and  all  such  vouchers  in  his 
possession  relating  to  the  demands  of  the  creditors  of  Donagh 
M'Craight,  as  the  Master  should  direct  or  deem  proper  or  necessary 
to  have  lodged  for  the  purpose  of  taking  the  accounts  or  answering 
the  inquiries  directed  by  the  decree. 

The  Master  made  his  report,  dated  the  28rd  of  December,  1840, 
and  thereby  found  that  there  was  due  to  Edward  Gill,  as 
administrator  of  Robert  M'Graight,  on  foot  of  one  moiety  of  the 
unappointed  sum  of  1,000Z.,  part  of  the  said  sum  of  2,500Z.,  the 
principal  sum  of  5002.,  late  currency,  together  with  an  arrear  of 
interest  thereon,  amounting  in  the  whole  to  8442.  5«.  Id. ;  and  that 
the  same  was  so  due  to  him  in  trust  for  the  personal  representative 
of  William  B.  Le  Hunt  M'Graight,  who,  as  sole  next  of  kin  of 
Robert  M'Graight,  was  entitled  thereto :  and  that  there  was  due  to 
William  B.  Percival,  as  administrator  de  bonis  non  of  his  mother, 
Elizabeth  Percival,  the  like  sum  of  844Z.  68.  Id.,  on  foot  of  the 
other  moiety  of  the  said  unappointed  sum :  and  that  the  said  sum 
of  2,500Z.  was  the  first  charge  on  the  lands. 

The  Master  further  reported,  that  Hickman  B.  Molesworth  had. 
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in  obedience  to  the  decree,  lodged  in  his  office  the  several  title 
deeds,  docaments,  and  vouchers  specified  in  the  schedule ;  amongst 
which  were  the  articles  of  the  22nd  of  October,  1780,  and  the 
settlement  of  the  11th  of  November,  1805 ;  and  that  he  so  lodged 
them  subject  to  the  lien  which  he  claimed  to  have  on  them,  and  on 
the  said  charge  of  2,5002.,  under  the  following  circumstances,  viz.: 

Robert  M'Craight  in  April,  1814,  executed  a  general  power  of 
attorney  to  Hickman  B.  Molesworth,  authorizing  him  and  empower- 
ing him  to  act  for  him  in  all  matters ;  and  shortly  afterwards  went 
to  India,  where  he  died. 

At  the  decease  of  Donagh  M'Craighi,  Bobbins  was  in  possession 
of  the  rents  of  part  of  the  lands,  as  custodee ;  and  the  head  rent 
of  the  lands  having  been  permitted  to  run  into  arrear,  the  head 
landlord  brought  an  ejectment  for  non-payment  of  rent ;  and  also 
served  a  notice  requiring  the  tenants  thereof  to  renew  the  lease, 
some  of  the  lives  having  dropped ;  and  Hickman  B.  Moleswortfa, 
as  agent  of  Robert  M'Graight,  who,  as  heir-at-law  of  Donagh 
M'Graight,  was  seised  of  one  moiety  of  the  lands  of  Loughloher, 
procured  from  the  occupying  tenants  of  the  lands,  and  from 
Thomas  M'Craight,  the  owner  of  the  other  moiety,  the  funds 
necessary  for  the  payment  of  the  renewal  fines  and  the  arrears  of 
head  rent ;  by  means  of  which  exertions  the  renewal  was  obtained, 
and  the  interest  of  Robert  M'Craight  in  the  lands  was  preserved. 

Hickman  B.  Molesworth  also,  as  the  agent  and  solicitor  of  Robert 
M'Graight,  and  acting  under  the  power  of  attorney,  on  the  19th  of 
April,  1817,  filed  a  bill  in  this  *Court,  in  the  name  and  on  behalf 
of  Robert  M'Graight,  against  Robbins,  Mansergh,  and  others, 
asserting  and  with  the  object  of  establishing  the  right  of  Robert 
M'Graight  to  a  portion  of  the  said  sum  of  2,500Z.,  and  in  order  to 
preserve  his  interest  in  the  lands  against  Robbins  and  Mansergh ; 
and,  accordingly,  praying  for  a  receiver  over  the  lands.  A  receiver 
was  appointed  in  that  suit ;  but  before  any  effectual  proceeding  was 
had  in  the  cause,  Robert  M'Graight  died,  and  the  suit  abated. 

After  the  decease  of  Robert  M'Graight,  Hickman  B.  Molesworth, 
claiming  as  his  administrator  to  be  entitled  to  a  share  of  the  charge 
of  2,5002.,  and  William  Percival,  in  his  own  right,  and  as  the 
administrator  of  his  wife,  Elizabeth,  and  their  children,  who  were 
then  minors  (being  the  several  persons  interested  in  the  charge), 
filed  their  bill  in  the  year  1821,  in  this  Gourt,  against  Robbins  and 
others,  for  the  purpose  of  raising  the  said  charge ;  and  Hickman 
B.  Molesworth  conducted  that  cause  as  solicitor  on  behalf  of 
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himself  and  the  other  plaintiffs,  until  the  28th  of  November,  1828, 
when  he  ceased  to  act  as  solicitor  therein ;  and  from  thenceforth 
William  M'Dermott  acted  as  solicitor  for  the  plaintiffs  in  that 
sait.  In  that  cause  an  order  for  the  appointment  of  a  receiver 
was  made  on  the  80th  of  July,  1822 ;  the  receiver  was  subsequently 
appointed ;  and  was,  in  1888,  extended  to  the  second  cause ;  and  the 
rents  brought  in  by  him  in  the  first  cause,  which  were  considerable, 
were  transferred  to  the  credit  of  both  causes. 

Under  these  circumstances,  Hickman  B.  Molesworth  claimed  the 
several  liens  after  mentioned,  viz :  (1)  as  against  Edward  Gill,  as 
administrator  of  Robert  M'Craight,  to  a  *lien  upon  the  several 
deeds  and  documents  so  lodged  by  him,  and  upon  the  sum  reported 
to  Edward  Gill  as  such  administrator,  on  foot  of  Bobert  M'Craight's 
share  of  the  charge  of  2,500{.,  for  the  expenses  incurred  by  him  in 
obtaining  the  letters  of  limited  administration  of  the  estate  and 
effects  of  Bobert  M'Graight;  which  amounted  to  272.  58.  Id.: 
(2)  and  to  a  like  lien  for  his  costs  incurred  in  the  cause  of 
M'Craightv.  Bobbins,  instituted  in  the  life-time  of  Bobert  M'Graight, 
as  before  mentioned ;  which  amounted  to  128Z.  16«.  8d. :  (8)  and 
he  further  claimed  to  be  entitled,  not  only  as  against  Edward  Gill, 
as  such  administrator,  to  a  lien  on  the  said  several  deeds  and 
documents,  and  on  the  sum  reported  due  to  him,  on  foot  of  Bobert 
M'Craight's  share  of  the  charge  of  2,500{.,  but  also  as  against  the 
defendant,  William  B.  Percival,  as  administrator  of  his  father, 
William  Percival,  and  also  as  administrator  de  bonis  non  of  his 
mother,  Elizabeth,  to  a  lien  not  only  upon  the  said  deeds  and 
documents,  but  also  upon  the  sum  reported  due  to  William  B. 
Percival,  as  such  administrator  of  his  father,  on  foot  of  his  father's 
interest  in  the  charge  of  2,5002.,  and  upon  the  sum  reported  due  to 
Wflliam  B.  Percival,  as  administrator  de  bonis  non  of  his  mother, 
on  foot  of  her  interest  in  the  said  charge,  for  the  costs  incurred 
by  him,  Hickman  B.  Molesworth,  and  afterwards  by  William 
M'Dermoti,  in  and  about  the  prosecution  and  conduct  of  the  suit 
instituted  in  the  year  1821,  by  Hickman  B.  Molesworth,  William 
Percival,  and  the  minor  children  of  William  Percival ;  which  costs 
amounted  to  2482.  Us.  9d. 

The  Master  reported  that  he  had  not  taken  on  himself  to  decide, 
and  submitted  to  the  Court  whether  Hickman  B.  Molesworth  was 
entitled  either  for  the  expenses  incurred  by  him  in  obtaining  the 
said  limited  administration  to  Bobert  *M'Graight,  or  for  any  part 
of  the  costs  incurred  by  or  on  behalf  of  the  plaintifiiB  in  the  said 
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several  causes,  to  the  several  liens  so  claimed  by  him  in  respect 
thereof,  or  any  of  said  last-mentioned  liens  against  the  parties 
against  whom  he  so  claimed  the  same,  or  against  any  of  them : 
and  if  so,  in  what  proportions  the  parties  liable  to  or  bound  by 
such  liens  or  any  of  them  were  so  liable  respectively. 

By  decree  of  the  22nd  of  February,  1841,  the  report  was  eon- 
firmed  ;  and  the  consideration  of  the  special  points  submitted  by 
the  Master,  as  to  the  right  of  the  defendant,  Hickman  B.  Moles- 
worth,  to,  the  several  liens  mentioned  in  the  report,  was  reserved ; 
with  liberty  to  apply. 

The  lands  having  been  sold  under  the  decree,  it  was,  by  an  order 
of  the  12th  of  December,  1848,  referred  to  the  Master  to  allocate 
the  funds  in  Bank  to  the  credit  of  these  causes,  according  to  the 
rights  of  the  parties  under  the  decree  of  1841 ;  said  order  to  be 
without  prejudice  to  the  rights  of  Hickman  B.  Molesworth,  as 
reserved  by  that  decree.  The  Master  made  his  report,  dated  the 
81st  of  January,  1845 ;  and  thereby  allocated  the  funds  in  Court 
in  payment,  inter  alia,  of  the  sums  reported  due  to  Edward  Gill 
and  William  B.  Percival,  and  the  several  persons  entitled  to  portions 
of  the  charge  of  2,500Z. 

The  plaintiff  in  the  second  cause  moved  at  the  Bolls,  that  the 
funds  in  Court  should  be  paid  out  and  transferred,  pursuant  to  the 
allocation  report ;  and  that  the  title  deeds  lodged  in  Court  should 
be  handed  over  to  the  purchaser:  and  a  cross-application  was 
made  by  Bobert  Molesworth,  the  executor  of  Hickman  B.  Moles- 
worth,  who  had  died,  that  so  much  of  the  stock  as  had  been 
allocated  to  Edward  *6ill,  as  should  be  equivalent  to  the  costs  of 
procuring  the  aforesaid  renewal  of  the  lands  (which  the  Master  had 
reported  that  Hickman  B.  Molesworth  was  entitled  to),  and  the 
costs  of  procuring  the  limited  administration  to  Bobert  M'Craight, 
and  the  costs  in  the  cause  of  M*Craight  v.  Bobbins,  amounting 
together  to  the  sum  of  227Z.  0^.  lid.;  and  also  that  so  much  of 
the  funds  allocated  to  Edward  Gill  and  to  William  B.  Percival,  as 
administrator  of  his  father  and  administrator  de  bonis  non  of  his 
mother,  as  should  be  equivalent  to  the  sum  of  2482.  lis.  9d.,  the 
costs  in  the  cause  of  Molesworth,  administrator  of  M'Craight  and 
Percival,  v.  Bobbins,  should  be  transferred  to  the  said  Bobert 
Molesworth. 

The  Master  of  the  Bolls  made  an  order  pursuant  to  the  cross- 
application  of  Bobert  Molesworth,  as  far  as  it  related  to  the  costs 
of  the  renewal,  and  of  obtaining  the  limited  administration  to 
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Robert  M'Graight,  but  refused  the  rest  of  the  application  (i) ;  and 
directed  that  the  residue  of  the  stock  allocated  to  Edward  Gill 
should  be  transferred  to  credit  of  the  second  cause,  and  The  matter 
of  Gaidars,  zainors;  and  that  the  stock  allocated  to  William  B. 
Percival  should  be  transferred  to  the  credit  of  the  cause  of  Atkins 
V.  Percival :  and  ordered  that  the  title  deeds  should  be  delivered  to 
the  purchaser. 

Robert  Molesvorth  now  moved,  by  way  of  appeal  from  the  order 
of  the  Master  of  the  Rolls,  that  the  Accountant-General  should 
transfer  to  him  so  much  of  the  Government  stock  allocated  to 
Edward  Gill,  and  by  said  order  directed  to  be  transferred  to  the 
credit  of  the  second  cause  and  The  matter  of  CcUders,  minors,  as 
would  be  equivalent  to  the  *sum  of  128/.  158.  Sd.y  the  costs  in 
ArCraight  v.  Bobbins ;  and  should  also  transfer  to  him  so  much  of 
the  Government  stock  allocated  to  Edward  Gill  and  to  William  B. 
Percival,  as  administrator  of  his  father  and  administrator  de  bonis 
non  of  his  mother,  and  by  said  order  directed  to  be  transferred 
respectively  to  the  credit  of  the  second  cause  and  The  matter  of 
Calders,  minors,  and  the  cause  of  Atkins  v.  Percival,  as  would  be 
equivalent  to  the  sum  of  248/.  lis.  Sd.,  the  costs  of  the  first  cause; 
or  that  said  order  might  be  reversed  so  far  as  related  to  said 
transfers,  and  be  varied  by  directing  that  Edward  Gill  and  William 
B.  Percival  might  be  restrained  from  setting  up  the  Statute  of 
Limitations  as  a  defence  to  any  proceedings  which  might  be  taken 
by  Robert  Molesworth,  or  the  solicitor  for  the  plaintiffs  in  the  first 
cause,  for  the  recovery  of  the  said  demands,  further  than  they 
might  have  done  at  the  date  of  the  final  decree  in  the  second 
cause :  or  that  the  proof  of  the  demand  of  Hickman  B.  Moles- 
worth,  made  in  the  second  cause  against  William  B.  Percival,  might 
be  transferred  to  the  cause  of  Atki7i§  v.  Pei'dval. 
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Mr.  Francis  Fitzgerald  and  Mr.  Monahan,  for  Robert  Moles- 
worth,  distinguished  this  case  from  Bozon  v.  BoUand  (2)  and  Blunden 
V.  Desart  (3),  as  in  those  cases  the  solicitor  voluntarily  produced  the 
deeds,  and  then  actively  sought  to  enforce  his  general  lien  against 
the  fund  realized  thereby:  whereas,  in  the  present  case,  Mr. 
Molesworth  produced  the  deeds  under  the  compulsion  of  the  decree 
of  the  Court,  which  expressly  saved  his  lien  on  them,  if  any  he 
had ;   and,  therefore,  the  case  was  to  be  considered  as  if  the  deeds 


(1)  8  Ir.  Eq.  Rep.  1. 

(2)  48  B-  B.  121  (4  My.  &  Cr.  354). 


(3)  54  B.  B.  753  (2  Dr.  &  War.  405). 
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Moles-  were  still  in  his  possession,  ani  the  parties  against  whom  he 
r.  claimed  his  lien  were  now  seeking  to  *haye  them  transferred  to  the 

RoBBiHs.  purchaser,  which  was  resisted  by  him.  *  *  And  they  relied  on 
WorraU  y.  Johnson  (i),  as  establishing  that,  under  the  circumstances 
of  the  case,  the  lien  on  the  deeds  was  transferred  to  the  fond 
recovered. 

Mr.  Deaay  for  Edward  Gill. 

Mr.  Serjt.  Warren  and  Mr.  Wall  for  Atkins  and  wife. 

Mr.  Hughes  and  Mr.  Mara  for  the  next  of  kin  of  William  B.  Le 
Hmit  M'Craight. 

Mr.  Monahan,  in  reply,  said,  that,  at  all  events,  Mr.  Molesworth, 
as  one  of  the  co-plaintiffs  in  the  cause  of  Molesworth  v.  Robbins^  was 
entitled  to  his  costs  in  that  cause  out  of  the  funds  realized  by  the 
receiver  in  it ;  which  had  been  since  transferred  to  the  credit  of 
both  causes,  and  paid  out,  pursuant  to  the  decree  of  1841,  to  the 
parties,  on  account  of  their  costs. 

[870]       Thb  Lord  Chanobllor: 

This  case  proves  what  I  have  always  thought,  that  the  question 
of  lien  of  a  solicitor  on  deeds  ought  to  be  decided  at  the  earliest 
opportunity.  As  this  case  was  opened  before  me,  it  was  a  mere 
question  of  lien  ;  not  of  the  right  of  Mr.  Molesworth,  as  one  of  the 
plaintiffs  in  the  first  cause,  to  the  costs  in  that  cause,  but  a  question 
of  his  lien  for  those  costs  as  the  solicitor  of  Robert  M'Graight.  It 
was  not  attempted  to  prove  first  that  he  had  a  lien  upon  the  fund, 
and  therefore  that  the  deeds  could  not  be  taken  from  him ;  but  it 
was  argued  that  the  deeds  could  not  be  taken  from  him,  on  the 
ground  that  he  had  a  lien  on  them.  The  nature  of  a  solicitor's 
lien  is  now  well  understood ;  and  it  does  not  appear  to  be  of  the 
nature  of  a  charge  upon  the  fund.  When  Mr.  Molesworth  advanced 
his  money  and  saved  the  estate  from  being  evicted  by  the  landlord, 
he  obtained  an  actual  right  to  a  charge  on  the  property  to  that 
extent;  not  simply  on  the  deeds,  but  upon  the  estate  itself,  and 
against  every  person  interested  in  it;  and  that  right  he  might 
enforce  by  suit  in  equity :  whereas  the  solicitor's  lien  on  deeds  is 
simply  a  right  to  withhold  them.  The  solicitor  could  not  file  a  bill 
to  enforce  such  a  lien ;  he  could  only  withhold  the  deeds,  so  as  to 

(1)  22  B.  B.  106  (2  J.  ft  W.  214). 
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prevent  the  party  entitled  from  having  the  benefit  of  them.  Now, 
observe  what  would  be  the  consequence  of  allowing  the  claim  of 
Mr.  Molesworth  in  this  case.  Bobert  M'Graight  was  interested  in  the 
estate  in  two  different  rights :  First,  he  was  entitled  to  the  qtuui  fee 
simple  of  the  estate ;  secondly,  he  was  entitled  to  a  portion  of  a  sum 
of  2,5001.,  which  was  the  first  charge  on  the  estate :  and  there  being 
a  number  of  other  incumbrances  upon  the  estate,  he  elected  to  claim 
as  an  incumbrancer,  the  estate  itself  not  being  of  sufficient  value 
to  pay  the  charges  on  it.  But  that  *act  could  not  divest  him  of  his 
title  as  owner  of  the  inheritance,  holding  the  title  deeds.  Could  he 
either  withhold  the  estate  itself,  or  the  deeds,  from  the  person 
entitled  to  the  incumbrance,  which  had  been  charged  on  the 
property  by  those  under  whom  he  derived  the  estate  ?  The  moment 
the  charge  was  created,  the  covenant  which  created  it  and  bound 
the  estate,  equally  bound  the  deeds ;  and  the  persons  entitled  to 
the  charge  had  a  right  to  enforce  the  payment  of  it  against  the 
iniieritance  and  the  inheritor  holding  the  deeds,  which  were  the 
evidence  of  the  title  to  the  estate  so  charged.  Bobert  M'Craight 
had  a  common,  not  a  superior  right,  with  the  persons  entitled  to 
the  residue  of  the  charge;  and  those  persons  had  altogether  a 
right  against  himself  as  inheritor  of  the  estate.  The  claim  to  the 
title  deeds  of  the  estate  was  by  all  the  persons  entitled  to  the  charge 
against  one  of  them,  who  was  himself  entitled  to  the  estate  charged. 
He  could  not,  in  his  separate  character  of  owner  of  the  estate, 
withhold  the  deeds  from  the  persons  entitled  to  the  charge ;  then, 
could  he,  as  being  entitled  to  a  portion  of  the  charge,  and  also  to 
the  inheritance,  withhold  them  ?  How  was  the  charge  to  be 
enforced  but  by  sale  and  conveyance  of  the  lands  with  the  title 
deeds  ?  No  man  can  give  a  lien  to  a  solicitor,  of  a  higher  nature 
than  the  interest  he  himself  has  in  the  deeds ;  and  as  he  himsel 
must  have  delivered  over  the  deeds  to  the  persons  entitled  in 
common  with  himself  to  the  charge,  so  must  Mr.  Molesworth. 
Therefore,  1  do  not  think  that  the  decision  of  the  Mastbb  of  thb 
Bolls  is  faulty,  as  regards  the  rights  of  the  claimants  under  the 
decree;  and  I  am  of  opinion  that  Mr.  Molesworth  had  not  the 
right  which  he  claims.  But  then,  it  was  said  that  Mr.  Molesworth 
had  a  lien  on  the  deeds,  in  respect  of  the  right  which  Bobert 
M'Craight  had  to  deposit  them,  inasmuch  as  he  was  entitled  to  a 
portion  of  the  charge  of  2,5002.  But  that  is  the  fallacy.  He  had  no 
such  right.  ^Bobert  M'Graight  had  a  right  to  charge  his  portion 
of  the  2,5002. ;  but  he  had  no  right  to  charge  the  deeds,  which  did 
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not  belong  to  him  alone,  but  to  himself  in  common  with  others, 
and  which  he  could  not  withhold  from  the  class  of  persons  entitled 
to  them.  Upon  that  simple  ground,  I  think  the  decision  is  right. 
The  form  of  the  notice  is,  in  itself,  fatal  to  this  argument ;  for  it 
does  not  object  to  the  deeds  being  handed  over  to  the  purchaser : 
and  Mr.  Moles  worth  could  not  object  to  their  being  delivered  to 
him,  for  he  was  plaintiff  as  well  as  solicitor,  engaged  in  a  suit  to 
raise  this  charge,  and  for  the  sale  of  this  very  estate ;  and  how 
could  he  withhold  those  deeds  from  the  purchaser  in  another  cause, 
in  which  he  was  a  party  defendant,  and  which  was  instituted 
because  he  did  not  prosecute  his  suit,  when  he  himself,  by  his  own 
bill,  prayed  such  relief  as  would  have  compelled  him  to  produce 
these  deeds?  The  form  of  the  notice  is,  therefore,  fatal  to  the 
application ;  for  I  am  not  asked  to  reverse  that  part  of  the 
order  which  directs  the  deeds  to  be  given  to  the  purchaser ;  but  I 
am  required  to  transfer  the  lien  from  the  deeds  to  the  fund  decreed 
to  be  paid  to  Robert  M'Craight.  Now,  this  Court  will  not  wantonly 
interfere  with  the  lien  of  a  solicitor,  and  if  he  really  has  a  lien,  it 
will  not  compel  him  to  part  with  the  deeds,  until  the  persons 
wanting  them  pay  him  the  money  secured  by  the  lien.  But  the 
circumstance  of  his  being  a  plaintiff  in  the  first  cause  relieves  the 
case  of  any  difficulty  in  this  respect.  It  seems  to  me,  therefore, 
that  the  order  of  the  Masteb  of  the  Bolls  is  right. 


1845. 
AprU  24. 

Sib  Edwabd 

SUGDEK, 

L.C. 

[374] 


JOYCE   V.   DE   M0LEYN8(1). 

(2  Jo.  &  Lat.  374—379;  S.  C.  8  Ir.  Eq.  E.  215.) 

A  purchase  for  a  valuable  consideration,  without  notice,  is  a  defence  as 
well  against  a  legal  as  an  equitable  title. 

The  Hon.  Frederick  MuUins,  by  his  will,  dated  the  18th  of  June, 
1825,  devised  all  his  right,  title,  and  interest  in  the  impropriate 
tithes  of  Kilcolman,  to  his  second  son,  William,  for  his  life,  with 
divers  limitations  over  to  his  issue  ;  and  died  in  1882. 

At  the  time  of  making  his  will,  the  testator  was  entitled  to  an 
equitable  estate  in  fee  simple  in  the  tithes  of  Eilcolman :  the  legal 
estate  in  fee  was  conveyed  to  him  by  indenture  of  the  12th  of 
December,  1827. 

Upon  the  decease  of  the  Hon.  Frederick  Mullins,  adnunistration, 

(1)  Ind  Coope  d  Co.  v.  Emmenan  (1887)  12  App.  Ca.  300,  66  L.  J.  Ch.  989.  56 
L.  T.  778. 
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with  his  will  annexed,  was  granted  to  his  eldest  son  and  heir-at-law,        Joyce 

Frederick  William  MuUins ;   who,  with  his  brothers  and  sisters,  j)^  molbtns. 

afterwards,  by  Royal  license,  assumed  the  surname  of  De  Moleyns. 

He  obtained  possession  of  the  title  deeds  of  several  of  the  estates, 

the  property  of  his  father  ;  and,  amongst  others,  of  the  conveyance 

♦of  the  12th  of  December,  1827;  and  in  the  month  of  October,  1840,       [  •376  ] 

he  applied  to  Sir  E.  Antrobus  and  Edward  Majoribanks,  bankers  in 

London,  to  advance  him  a  sum  of  1,0002. ;  which  they  accordingly 

did,  upon  the  security  of  the  promissory  note  of  Frederick  William 

De  Moleyns,  and  upon  his  depositing  with  them  the  deed  of  the 

12th  of  December,  1827,  by  way  of  equitable  mortgage.      This 

deposit  was  made  without  the  knowledge  of  William  De  Moleyns, 

who,  from  the  decease  of  the  testator,  had  been  in  possession  of  the 

impropriate  tithes  of  Kilcolman,  and  who  had  frequently  applied  to 

Frederick  William  De  Moleyns  for  the  deed,  but  could  not  obtain  it. 

In  1842,  Sir  E.  Antrobus  and  Edward  Majoribanks  filed  their 

bill  against  Frederick  William  De  Moleyns  alone,  for  a  sale  of  the 

impropriate  tithes  of  Kilcolman,  and  for  payment  of  the  mortgage 

debt  out  of  the  produce  of  the  sale.     A  final  decree  for  a  sale  was 

pronounced  in  that  cause,  in  March,  1844. 

The  present  bill  was  filed  in  ;L848,  by  John  Joyce,  administrator 
of  James  Parker,  a  bond  creditor  of  the  Hon.  Frederick  Mullins, 
for  an  account  and  administration  of  his  real  and  personal  estate. 
He  charged  by  his  bill,  that  the  deposit  of  the  deed  conveying  the 
tithes  to  the  Hon.  Frederick  Mullins  could  not  give  any  title  to  Sir 
E.  Antrobus  and  Edward  Majoribanks  as  against  the  tithes  or  the 
deed,  inasmuch  as  Frederick  William  De  Moleyns  had  no  title 
either  to  the  tithes  or  the  deed,  and  had  no  authority  to  deposit  the 
same :  and  prayed  that  Sir  E.  Antrobus  and  Edward  Majoribanks 
might  be  decreed  to  deliver  up  any  deed  in  their  possession,  relating 
to  the  title  to  the  impropriate  tithes,  discharged  from  any  claim 
thereupon. 

Sir  £.  Antrobus  and  Edward  Majoribanks,  by  their  answer,  said,  [  S76  J 
that  at  the  time  they  made  the  advance  to  Frederick  William  De 
Moleyns,  he  represented  that  he  was  entitled  to  the  impropriate 
tithes  as  the  heir-at-law  of  his  father ;  and  they  insisted  that  they 
were  purchasers  for  valuable  consideration  without  notice  of  the 
will  of  the  Hon.  Frederick  Mullins,  or  of  the  title  of  any  person 
claiming  thereunder  the  tithes  in  question,  or  of  the  demands  of 
the  plaintiff:  and  submitted  that  the  bill  should  either  be  dismissed 
against  them,  or  that  the  plaintiff  should  redeem  them. 
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Joyce  There  was  no  evidence  of  notice. 

r. 
Db  Molktnb. 

Mr.  Pigot^  Mr.  DeoBy,  and  Mr.  D.  Lane,  for  the  plaintiff. 

Mr.  Brooks  and  Mr.  S.  MiUer  for  Sir  E.  Antrobas  and  Edward 
Majoribanks : 

Although  it  appears  that  Frederick  William  De  Moleyns  had  no 
title  to  the  tithes,  and  that  the  mortgagees  have  no  defence,  at  law, 
to  an  action  for  the  deed,  yet,  being  purchasers  without  notice,  a 
court  of  equity  will  not  order  them  to  deliver  up  the  deeds :  Jerrard 
V.  Saunders  (i);  Senhoxise  v.  Earl  (2) ;  Hoare  v.  Parker  (8) ;  Sweet  v. 
Southcote  (4);  Plumb  v.  Fluitt^b).  The  bill  ought,  therefore,  to  be 
dismissed. 

Mr.  Deasy,  in  reply  : 

The  bankers  took  the  equitable  mortgage  from  a  person  who  was 

[  '377  ]       not  then  nor  ever  had  been  in  possession  of  the  *tithe8.     But, 

admitting  that  they   are    equitable   mortgagees,   the  plaintiff  is 

entitled  to  keep  them  before  the  Court ;  under  the  decree  in  the 

cause  they  will  get  whatever  they  are  entitled  to. 

Thb  Lobd  Ghakobllor: 

In  this  case,  the  question  as  to  the  right  of  a  person  claiming  as 
a  purchaser  without  notice  to  hold  title  deeds,  in  respect  of  which 
the  person  depositing  them  had  no  interest  in  the  estate,  seems 
to  arise.  The  heir-at-law  of  the  person  entitled  to  the  tithes  in 
question  acquired  possession  of  the  title  deeds ;  and  he  obtained  an 
advance  of  1,000Z.  from  certain  bankers  in  London,  upon  a  deposit 
of  the  deeds  with  them.  The  honafdes  of  that  transaction  is  not 
impeached.  The  bankers  have  been  made  defendants  in  this  suit ; 
and  they  swear  that  they  advanced  their  money  without  notice, 
and  claim  to  retain  possession  of  the  deeds  as  purchasers  for  value 
without  notice. 

It  is  clear  that  the  persons  entitled  to  the  tithes  may  maintain 
trover  for  the  deeds.  There  is  no  question  as  to  their  title  to 
recover  at  law;  but  I  apprehend  that  the  defence  of  a  purchase 
for  value  without  notice  is  a  shield  as  well  against  a  legal  as  an 
equitable  title.     There  has  been  a  considerable  difference  of  opinion 

(1)  2  VeB.  Jr.  464.  (4)  2  Br.  C.  C.  66. 

(2)  2  Yes.  450.  (6)  3  B.  B.  605  (2  Anst.  432). 

(3)  1  Cox,  224. 
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upon  the  subject  amongst  Judges :  I  must  decide  the  question  for       Jotob 

myself ;  and  I  have  always  considered  the  true  rule  to  be  that  which  d^  molktks. 

I  have  stated.     Therefore,  I  think  that  the  mere  circumstance  that 

this  is  a  legal  right,  is  not  a  bar  to  the  defence  set  up,  if  in  other 

respects  it  is  a  good  defence.     That  it  is  a  good  defence  cannot  be 

denied.     Suppose  a  tenant  for  life  under  a  will,  with  remainder 

over;  and  that  the  tenant  for  life,  *being  the  heir-at-law  of  the       [*378] 

testator,  conveys  the  inheritance  to  a  purchaser  without  notice, 

the  remainder-man  cannot  have  any  relief  in  equity  against  the 

purchaser.    He  must  establish  his  title,  outside  of  this  Court,  as 

well  as  he  can.    It  is  the  same  with  respect  to  title  deeds.    Deeds 

are  chattels ;  and,  where  no  adverse  claimant  interferes,  the  person 

entitled  to  the  estate  is  entitled  to  the  deeds.     But  the  person  who 

has  possession  of  the  deeds  may  deal  with  them  as  with  any  other 

chattels,  subject  to  the  rights  of  those  who  are  interested  in  them. 

Here  a  person  obtains  the  possession  of  title  deeds,  having  no  title 

to  the  estate;  another  person  advances  money  to  him  upon  the 

security  of  a  deposit  of  the  deeds.    The  rule,  therefore,  comes  into 

operation  (for  it  applies  equally  to  real  estate  and  to  chattels), 

that  if  a  man  advance  money,  bond  fide  and  without  notice  of  the 

infirmity  of  the  title  of  the  seller,  he  will  be  protected  in  this  Court, 

and  the  parties  having  title  must  seek  relief  elsewhere.    It  may  be 

true  that  there  is  no  case  in  terms  applying  that  rule  to  the  deposit 

of  title  deeds ;  but  I  think  that  Lord  Eldon,  in  a  case  which  came 

before  him,  expressed  an  opinion  that  the  defence  was  a  good  one 

in  such  a  case. 

In  answer  to  the  objection  made  by  the  defendants,  it  is  urged, 
that  they  are  equitable  mortgagees,  and  brought  before  the  Court  in 
that  character ;  and  that  the  Master  will,  under  the  decree,  report 
on  their  title;  and  so  they  may,  under  the  decree,  have  what  is 
their  right.  That,  however,  is  merely  begging  the  question ;  for  if 
their  title  as  purchasers  for  value  enables  them  to  say  that  the  bill 
must  be  dismissed  as  against  them,  then  the  plaintiff  offers  them 
nothing;  for  he  says  that  the  person  who  pledged  the  deeds  had  no 
interest  of  any  kind  in  the  estate :  therefore,  ^though  the  plaintiff  [  *379  ] 
treats  them  as  equitable  mortgagees  of  the  estate,  yet  at  the  hearing 
he  denies  them  that  character  ;  and  they  cannot  fill  the  character 
of  equitable  mortgagees  of  the  deeds,  for  the  person  depositing  them 
had  no  title.  The  defendants,  therefore,  use  the  possession  of  the 
deeds,  as  they  have  a  right  to  do,  as  a  shield  to  protect  them  against 
the  plaintifiis :  they  can  make  no  use  of  the  deeds  themselves ;  they 
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JoTOE       cannot  maintain  poBsession  of  them  against  the  true  owner;  but 

DeMoletnb.  '^  this  Court  they  have  a  right  to  say  that  they  ought  not  to  be 

compelled  to  deliver  them  up,  as  they  obtained  them  bond  fide  and 

without  notice.     The  bill  must,  therefore,  be  dismissed  against  them 

with  costs. 

AprU  26.     The  Lord  Ghanobllob  : 

I  find  that  Lord  Elbon  decided  the  very  point  in  this  case,  in 
WaUwyn  v.  Lee  (i).  There  the  plaintiff  was  in  possession  of  the 
estate,  and  filed  his  bill  for  the  delivery  of  the  title  deeds,  against 
the  defendant,  a  mortgagee  of  a  tenant  for  life  of  the  estate,  who 
pleaded  that  he  was  a  purchaser  for  value,  without  notice.  There 
was  a  question  in  that  case,  whether  the  plea  was  available  by  a 
purchaser  who  had  not  been  put  into  possession  of  the  estate :  bat 
in  this  case  possession  could  not  be  given,  for  tithes  are  an  incor- 
poreal hereditament.  I  therefore  think  that  the  answer  of  the 
defendants  contains  sufficient  averments. 

Li  Bernard  v.  Drought  (2),  Sir  A.  Hart  extended  the  doctrine 
to  the  case  of  a  solicitor's  lien :  but  in  Smith  v.  Chichester  (8)  I 
considered  that  he  had  carried  it  too  far.  The  decree  I  made  is 
therefore  to  stand. 


1845. 
May  26. 

Sib  Bdward 

SUODEN, 

L.C. 
[  393  \ 


HAMILTON  V.  KIRWAN. 

(2  Jo.  &  Lat  393-403 ;  S.  C.  8  Ir.  Eq.  E.  278.) 

Strong  suspicion  that  an  appointment  by  a  father  to  his  son  was  for  the 
benefit  of  the  father,  and  a  fraud  upon  the  power  of  appointment,  is  not 
sufficient  to  avoid  the  transaction  as  against  a  mortgagee  who  was  not 
shown  to  have  any  actual  notice  or  ground  for  siupeoting  that  the  appoint- 
ment was  for  the  benefit  of  the  father. 

James  Hamilton  being  seised  and  possessed  of  several  houses 
and  premises  in  the  city  of  Dublin,  held  under  leases  for  lives 
renewable  for  ever,  and  for  terms  of  years,  subject  to  rent,  by 
indenture  of  the  2lBt  of  November,  1828,  in  consideration  of  love 
and  affection,  conveyed  the  same  to  his  son,  George  Hamilton,  his 
heirs,  executors,  &c.,  upon  trust,  in  the  first  place,  out  of  the  rents 
and  profits,  to  pay  the  head-rents  and  taxes,  and  other  outgoings 
thereof;  and  then  to  pay  an  annuity  of  621.  sterling  to  James 
Hamilton,  the  younger,  the  son  of  the  grantor,  during  his  life; 
and  after  his  decease,  in  case  he  should  leave  lawful  issue  him 


(1)  7  E.  E.  142  (9  Ves.  24). 

(2)  1  Moll.  38. 


(3)  69  R.  R  746  (2  Dr.  &  War.  393). 
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surviving,  to  pay  said  annuity  to  such  issue,  as  therein  directed ;     Hamilton 

and  after  payment  of  the  head-rents  and  annuity  and  other  out-      kirwan. 

goings,  upon  trust  to  pay  and  apply  the  surplus  of  the  rents  and 

profits  to  the  support  and  maintenance  of  James  Hamilton  the 

elder,  and  for  and  towards  the  maintenance  and  education  of  his 

grandchildren,  the  children  of  his  son,  the  said  George  Hamilton, 

until  they  should  attain  their  respective  ages  of  twenty-one  years, 

or  be  married,  when  the  same  i^as  to  be  divided  and  distributed 

between  and  amongst  such  of  the  said  last-mentioned  children 

as  should  live,  in  the  manner  thereinafter  directed.    And  it  was 

declared  that  in  case  James  Hamilton,  the  younger,  should  die 

without  lawful  issue,  then  the  annuity  thereby  provided  for  him 

should  be  added  to  the  fund  provided  for  the  children  of  George 

Hamilton,  who  should  live  to  attain  the  age  of  twenty-one  years  or 

be  married :  the  entire  of  such  fund  as  should  be  so  created,  to  *be       [  ^394  ] 

distributed  and  divided  between  and  amongst  them  in  such  shares 

and  proportions  as  George  Hamilton  should  by  deed  or  will  appoint; 

and  in  default  of  such  appointment,  then  upon  trust  for  the  issue 

of  George  Hamilton  in  equal  shares  and  proportions. 

James  Hamilton,  the  elder,  died  in  1842.  The  children  of 
George  Hamilton  were  the  Bev.  James  Hamilton,  George  John 
Hamilton,  and  the  plaintiffs,  Charlotte,  Frederick,  and  Mary 
Anne  Hamilton. 

The  plaintiffs  by  their  bill  stated,  that  George  Hamilton,  in 
the  year  1836,  became  involved  in  difficulties,  and  indebted  to 
several  persons,  and,  amongst  others,  to  Messrs.  Thomas  and 
John  Fottrell,  in  a  sum  of  2842.,  which  was  secured  by  bills  of 
exchange  accepted  by  him ;  and  being  so  indebted,  he  applied  to 
John  Fottrell  to  assist  him  in  raising  a  sum  of  money  by  mortgage, 
U)  meet  the  pressing  demands  against  him.  That  John  Fottrell 
introduced  him  to  his  son,  George  Drevar  Fottrell,  a  solicitor,  who 
proposed  to  procure  an  advance  of  money  for  George  Hamilton  on 
a  mortgage  of  the  said  lands  and  premises.  That  George  Hamilton 
had  been  theretofore  in  the  habit  of  consulting  Joseph  Maxwell  as 
his  solicitor,  and  went  to  him  and  told  him  of  such  proposal,  when 
Maxwell  informed  him  that  he  had  no  title  to  the  premises,  the 
same  being  vested  in  him  solely  as  trustee;  whereupon  George 
Hamilton  returned  to  George  D.  Fottrell,  and  having  given  him 
the  deeds  relating  to  the  premises,  Fottrell  devised  a  plan  for 
depriving  the  plaintiffs,  who  were  then  all  under  age,  of  their 
rights  and  shares  of  the  said  property,  and  for  enabling  George 

21—2 
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Hamilton  Hamilton  to  raise  money  on  it;  and  accordingly  proposed  that  if 
KiBWAK.  George  Hamilton  would  execute  *an  appointment  under  the  deed 
[  *395  ]  of  1828,  to  one  of  his  sons,  and  then  procure  such  son  to  execute  a 
mortgage  of  the  property  so  appointed,  purporting  to  be  a  mortgage 
in  consideration  of  money  paid  to  such  son,  he  would  procure  Mrs. 
Bridget  Fry,  a  relative  of  his  own,  to  advance  the  money  to  George 
Hamilton  on  such  security.  That  George  John  Hamilton,  a  son  of 
George  Hamilton,  was  then  about  twenty-seven  years  of  age ;  and 
that  Fottrell  proposed  that  the  intended  appointment  should  be 
made  to  him,  and  that  he  should  then  execute  the  intended  mort- 
gage :  and  that  George  John  Hamilton,  who  then  was  a  clerk  in 
his  father's  business,  was  induced  to  join  in  the  plan  solely  for  the 
purpose  of  getting  the  money  for  his  father;  he  being  wholly  under 
his  influence,  and  being  assured  by  Fottrell  that  the  intended  plan 
for  raising  the  money  was  perfectly  legal. 

By  indenture  of  the  80th  of  July,  1886,  after  reciting  the  settle- 
ment of  November,  1828,  but  not  stating  that  the  children  of 
George  Hamilton  had  any  present  beneficial  interest  thereunder 
for  their  maintenance  and  education,  George  Hamilton  appointed 
to  his  son,  George  John  Hamilton,  certain  parts  of  the  settled 
property,  which  in  fact  constituted  almost  the  entire  of  it.  And 
by  an  indenture  of  mortgage  of  the  6th  of  August,  1886,  made 
between  George  Hamilton,  of  the  first  part ;  George  John  Hamilton, 
of  the  second  part ;  James  Hamilton,  the  annuitant,  of  the  third 
part ;  and  Bridget  Fry,  of  the  fourth  part ;  after  reciting  the  deed 
of  appointment  of  the  80th  of  July,  1886;  that  George  John 
Hamilton  had  applied  to  Bridget  Fry  for  a  loan  of  800Z.,  to  be 
secured  by  mortgage  on  the  premises  so  appointed  to  him ;  that 
Bridget  Fry  had  consented  to  advance  said  sum  on  the  terms 
aforesaid;  and  that  James  Hamilton  had  agreed  to  become  an 
[  *396  ]  executing  party  ^thereto,  in  order  that  Bridget  Fry  should  hold 
the  premises  discharged  from  the  payment  of  his  annuity ;  it  was 
witnessed  that,  in  consideration  of  the  sum  of  five  shillings  paid 
to  George  Hamilton,  and  of  8002.  paid  to  George  John  Hamilton, 
and  of  five  shillings  paid  to  James  Hamilton,  they,  the  said  George 
Hamilton,  George  John  Hamilton,  and  James  Hamilton,  according 
to  their  several  estates  and  interests  therein,  conveyed  the  said  lands 
to  Bridget  Fry,  her  heirs,  executors,  &c.,  subject  to  redemption 
upon  payment  of  the  sum  of  6001.  as  therein  mentioned. 

It  appeared  that  both  these  deeds  were  prepared  by  George  D. 
Fottrell,  and  that  they  were  perused  by  Mr.  Maxwell.     The  execution 
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of  the  deed  of  appointment  was  attested  by  Mr.  Fottrell  and  Hamilton 
Mr.  Maxwell ;  that  of  the  mortgage  was  attested  by  Mr.  Maxwell,  kibwan. 
It  also  appeared  that  the  draft  deed  of  mortgage,  which  had  been 
pemsed  by  Mr.  Maxwell,  was  dated  in  July,  1886.  Contempo- 
raneously with  the  mortgage,  George  Hamilton  and  George  John 
Hamilton  executed  their  joint  and  several  bond  to  Mrs.  Fry,  con- 
ditioned for  the  payment  of  the  sum  of  8002.,  with  interest ;  and 
Mrs.  Fry  wrote  a  letter  to  George  Hamilton,  dated  the  6th  of 
August,  1886,  in  these  terms :  "  Sir,  I  acknowledge  that  it  was 
agreed  between  us,  previous  to  you  and  your  son,  George  John 
Hamilton,  executing  the  deed  of  mortgage  to  me  for  800Z.,  and 
which  is  counter-secured  by  you  and  your  son's  bond  to  me  for 
that  amount,  that  I  would  not  call  in  the  principal  money  for  three 
years,  provided  the  interest  shall  be  regularly  paid  every  half-year, 
or  within  ten  days  after  each  gale  shall  become  due.''  No  judg- 
ment was  entered  on  the  bond.  The  mortgage  had  a  receipt  for 
the  SOOl.  endorsed  on  it,  signed  by  George  John  Hamilton,  and 
witnessed  by  Mr.  Maxwell.  There  *was  no  direct  evidence  to  [•sqt] 
whom  the  money  was  paid.  The  bill  charged  that  it  was  paid  to 
George  Hamilton,  and  that  he  deposited  7892.,  part  of  it,  in  the 
Hibernian  Bank,  in  his  own  name ;  and  evidence  was  given  that 
on  the  12th  of  August,  1886,  a  sum  of  789Z.  was  paid  (but  by 
whom,  it  did  not  appear)  into  the  Hibernian  Bank  to  the  credit  of 
George  Hamilton. 

In  September,  1888,  George  Hamilton  became  a  bankrupt ;  and 
upon  an  application  by  George  John  Hamilton  to  prove  for  the 
sum  of  800Z.  under  the  commission,  his  Honour,  the  Bankrupt 
Commissioner,  expressed  an  opinion  that  the  transaction  of  1886 
was  a  fraud  upon  the  power ;  and  he  refused  to  allow  the  proof, 
but  directed  the  assignee  to  retain  the  amount  of  the  dividend  on 
the  8002.  until  further  order. 

James  Hamilton  died  in  1842,  without  issue ;  and  Bridget  Fry 
died  in  June,  1840,  and  appointed  James  Eirwan  and  Edmond 
Mooney  her  executors,  who  proved  her  will,  and  in  November, 
1842,  filed  their  bill  to  foreclose  the  mortgage ;  upon  which  they, 
in  December,  1848,  obtained  a  decree  pro  confesso. 

George  Hamilton  had  not  executed  any  other  appointment  of 
the  trust  property. 

The  bill,  which  was  filed  against  James  Eirwan  and  Edmond 
Mooney,  George  Drevar  Fottrell,  George  Hamilton,  George  John 
Hamilton,  and  others,  prayed  that  the  deed  of  appointment  of  the 
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Hamilton  80th  of  July,  1886,  might  be  declared  null  and  void  as  to  the 
KiBWAK  plaintiffs;  and  that  George  Hamilton  might  be  decreed  to  make 
[  *S98  1  an  appointment  to  the  plaintiffs  *of  three-fifth  parts  or  shares  of 
the  premises  comprised  in  the  settlement  of  November,  1823,  or 
that  the  Goart  might  make  distribution  thereof,  according  to  the 
rales  of  law  and  equity,  and  the  rights  of  the  parties ;  and  that 
the  mortgage  of  the  6th  of  August,  1886,  might  be  declared  null 
and  void,  so  far  as  it  purported  to  affect  the  shares  of  the  plaintiffs; 
and  that  the  executors  of  Bridget  Fry  might  be  restrained  from 
proceeding  to  sell  so  much  of  the  premises  as  the  plaintifib  were 
entitled  to ;  and  that  George  D.  Fottrell,  and  such  other  of  the 
defendants  as  were  liable  thereto,  might  be  decreed  to  pay  all  the 
costs  of  the  suit. 

The  plaintiffs  did  not  give  any  evidence  in  support  of  the 
statements  in  the  bill,  that  the  transaction  was,  in  its  inception, 
a  loan  to  George  Hamilton,  or  as  to  the  plan  thereby  charged  to 
have  been  devised  by  George  D.  Fottrell ;  and  at  the  hearing  they 
consented  that  the  bill  should  be  dismissed  as  against  him.  The 
defendants  did  not  examine  any  witnesses. 

Mr.  Moore,  Mr.  Mardey^  and  Mr.  Haig,  for  the  plaintifiis. 

Mr.  J.  J.  Murphy  and  Mr.  Wall  for  the  defendants,  Eirwan 
and  Mooney. 

Mr.  J.  Plunkett  for  the  Rev.  J.  Hamilton. 

Mr.  L  O'CaUagkan  for  George  D.  Fottrell. 

McQueen  v.  Farquhar  (i).  Palmer  v.  Wheeler  {^z)^  and  2  Sugd.  on 
Powers,  192,  were  referred  to. 

[  89^  ]       Thb  Lord  Chancellor  : 

This  bill  is  filed  to  impeach  a  mortgage  granted  to  Mrs.  Fry, 
on  the  ground  that  it  arose  out  of  an  improper  agreement  between 
a  father  and  bis  son.  Upon  the  face  of  the  instruments, — the 
deed  of  appointment  and  the  mortgage, — there  is  nothing  to 
convey  to  the  mind  that  there  was  any  improper  dealing  between 
the  parties.  It  is  a  regular  appointment  by  the  father  to  his  son, 
no  doubt,  of  a  considerable  portion  of  the  estate ;  but  no  question 
has  been  raised  upon  the  doctrine  of  illusory  appointments,  nor 

(1)  8  IL  11.  212  (11  Ves.  467).  (2;  12  E.  E.  60  (2  B.  &  Beat  18). 
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could  it  be  without  reference  to  the  provisions  made  for  the  other  Hamiltok 
children.  The  execution  of  that  appointment  was  witnessed  by  kibwan. 
Mr.  Maxwell,  who,  I  must  consider,  was  the  solicitor  of  the  family. 
8o  far  the  transaction  appears  to  have  been  regular,  and  to  have 
been  entered  into  with  the  approbation  of  the  family  solicitor. 
The  execation  is  also  attested  by  Fottrell,  the  solicitor  for  Mrs 
Fry.  The  mortgage  also  is  perfectly  regular  in  its  form  and 
execution. 

It  is  clear  that  the  son  might  have  effectually  mortgaged  the 
estate  the  day  after  the  appointment,   provided  he  raised  the 
money  bond  fide  for  himself.     Then  as  to  the  knowledge  of  the 
mortgagee  in  this  respect :  the  mortgage  recites  an  application  by 
the  son  himself,  for  the  money ;  and  the  whole  of  the  money  is 
stated  to  have  been  paid  to  him ;  and  throughout  the  transaction 
it  appears  to  be  that  of  a  mortgagee  dealing  with  the  son ;  and 
there  is  endorsed  on  the  deed  a  receipt  for  8002.,  signed  by  the 
son,  and  witnessed  by  Maxwell.     Therefore,  Maxwell  could  not 
now  be  heard  to  say  that  this  was  an  improper  transaction.    It  is 
not  asserted  that  Mrs.  Fry  herself  knew  of  any  anderhand  agree- 
ment ^between  the  father  and  son ;  if  she  is  to  be  visited  with  loss,       [  *400  ] 
it  must  be  by  the  doctrine  of  constructive  notice,  upon  the  ground 
that  Fottrell  had  notice  of  such  an  agreement.     Before  I  examine 
it  on  that  ground,  I  would  observe,  that  Fottrell  being  charged 
with  the  fraud  and  made  a  defendant  in  the  cause,  and  Mrs.  Fry 
being  charged  with  the  consequences  of  that  fraud,  but  no  attempt 
being  made  to  bring  the  fraud  home  to  her  except  by  the  doctrine 
of  constructive  notice,  the  bill  is,  by  consent  of  the  plaintiffs,  dis- 
missed against  Fottrell  without  costs.     So  that  the  person  against 
whom  the  fraud  is  charged,  is  dismissed ;  and  the  other  person, 
against  whom  it  is  not  charged,  is  said  to  be  still  liable.    If  fraud 
had  been  proved  against  Fottrell,  relief  might  have  been   had 
against  him;  and  that  relief  would  have  afforded  the  strongest 
ground  to  visit  Mrs.  Fry  with  the  consequence  of  notice  of  the 
fraud. 

That  there  is  a  suspicion  of  fraud  in  this  case,  no  person  can 
deny  who  understands  the  nature  of  the  transaction.  The  drafts 
of  the  appointment  and  mortgage  are  produced,  both  prepared  by 
the  mortgagee's  solicitor.  Unless  the  appointment  was  made  for 
the  purpose  of  the  mortgage,  that  is  not  a  probable  transaction. 
But  it  cannot  be  argued,  that  because  the  appointment  was  made 
with  the  view  of  the  son  raising  money  by  mortgage,  therefore  the 
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Hamilton  mortgage  is  invalid.  The  circumstance,  in  itself,  amounts  to 
KiBWAN.  nothing:  it  would  have  been  important,  if  the  parties  had  gone 
further  and  connected  it  with  other  matters:  but  when  I  find 
Maxwell  attesting  the  execution  of  the  mortgage,  whatever  little 
weight  might  be  due  to  that  circumstance  is  entirely  done  away 
with.  In  the  draft  of  the  mortgage  the  date  is  altered.  That  is 
not  entitled  to  any  weight,  for  I  do  not  find  any  alteration  in  the 
[  *'ioi  ]  elate  of  the  deed  of  appointment,  which  *must  have  been  intended 
to  be  executed  at  an  earlier  date  than  the  mortgage.  Then  it  is 
objected  that  the  father  joined  in  the  deed  of  mortgage.  I  think 
that  was  regular.  The  elder  brother  of  the  father,  who  had  an 
annuity  under  the  settlement  charged  on  these  lands,  joined  in  the 
mortgage,  and  gave  priority  to  it:  the  father  had  obtained  a 
renewal  of  the  lease  under  which  the  lands  were  held,  and  thereby 
became  a  trustee  of  the  legal  estate  for  the  persons  entitled :  he 
was  the  proper  person  to  take  the  renewal ;  it  was,  consequently, 
necessary  that  he  should  join  in  transferring  the  legal  estate  to  the 
mortgagee.  The  way  to  try  the  matter  is  this:  supposing  this 
were  a  bond  fide  transaction,  would  the  deed  have  been  otherwise 
prepared  ?  Clearly  not.  It  would  have  been  prepared  just  as  it 
now  stands.  I  cannot,  therefore,  attach  any  weight  to  these 
circumstances.  It  is  then  urged,  that  the  father  joined  in  the 
bond  and  warrant  of  attorney  with  the  son,  and  that  that  circum- 
stance casts  great  suspicion  on  the  whole  transaction.  It  certainly 
has  more  weight  with  me  than  any  other  circumstance  in  the 
case ;  for  it  is  not  noticed  in  the  mortgage,  which  takes  notice  of 
the  bond  of  the  son,  but  not  of  that  of  the  father,  or  that  he  was 
a  co-obligor  with  his  son.  It  looks  as  if  the  parties  desired  to 
keep  out  of  view  the  fact  of  the  father  having  joined  in  the  bond. 
But  it  amounts  to  nothing  more  than  a  suspicion,  although  I  think 
it  is  suspicious.  So  the  letter  addressed  by  the  mortgagee  to  the 
father  shows  that  the  father  was  considered  as  more  than  a  surety ; 
but  still  that  is  consistent  with  this  being  a  bond  fide  transaction ; 
for,  the  son  being  a  young  man,  nothing  is  more  natural  than  that 
his  father  should  take  part  in  the  transaction.  Nevertheless,  both 
those  circumstances  do  constitute  a  shade  of  suspicion. 
[  402  ]  Then  the  case  stands  thus :  the  plaintiffs  having  undertaken  to 

prove  that  there  was  a  corrupt  agreement  between  the  father  and 
son,  have  failed  in  doing  so.  They  thought  they  should  make 
their  case  stronger  by  showing  that  the  father  was  in  embarrassed 
circumstances ;  they  have  alleged  it,  but  have  failed  to  prove  it. 


▼oi*.  Lxnt.]   1845.    CH.  (IR.)     2  JO.  &  LAT.  402—408.  829 

They  have  not,  therefore,  laid  a  ground  for  imputing  fraud ;  and    Hamilton 

they  have  wholly  failed  in  proving  payment  of  the  money  to  the      kirwan. 

father.    I  must  consider  that  the  money  reached  the  hands  of  the 

son  alone ;  what  was  done  afterwards  with  it  I  know  not ;  and  I 

am  not  at  liberty,  upon  mere  suspicion,  to  do  so  dangerous  a  thing 

as  to  impeach  the  title  of  a  bond  fide  mortgagee  without  notice.    In 

M*  Queen  v.  Farquhar(i)  the  question  did  not  arise  between  the 

immediate  parties.    Lord  Eldon  there  observes :  "  I  should  very 

reluctantly  lay  down,  that  notice  from  opinions  in  an  abstract,  or 

anything  that  appears  upon  a  deed,  that  there  may  by  possibility 

be  reason  to  suspect  what  I  cannot  know,  and  may  not  be  true,  that 

the  title  is  bad,  is  such  a  notice  as  would  affect  a  purchaser."    He 

was  there  speaking  of  a  transaction  of  a  different  nature ;  here  the 

mortgagee  was  an  actor  ;  but  the  same  doctrine,  to  a  certain  extent, 

mast  apply  to  this  case.    I  may  hold  an  actor  more  strongly  to 

proof  of  the  bona  fides ;  but  there  is  no  ground  shown  why  Mrs. 

Fry,  with  her  money  in  her  hand,  should  advance  it  except  upon  a 

good  title.     She  was  not  a  connexion  of  the  family,  and  had  no 

advantage  beyond  that  of  a  common  mortgagee.    I  must,  therefore, 

dismiss  the  bill  as  against  her  ;  and  the  only  question  is,  as  to 

the  costs. 

If  I  were  quite  satisfied  that  there  was  no  foundation  for  the  bill, 
I  should  dismiss  it  with  costs :  but  I  am  bound  to  *say,  that  there  [  *40s  | 
is  so  much  of  suspicion  in  the  case  as  fairly  justified  the  family  in 
investigating  the  matter.  It  is  better  for  persons  with  money  not 
to  mix  themselves  up  with  family  transactions  of  this  nature.  I 
dismiss  the  bill  without  costs. 


WISE  V.  WISE.  1846. 

(2  Jo.  &  Lat.  403—416.)  ^^^  ^^' 


Upon  the  admission  of  the  heir-at-law,  that  the  will  of  the  testator,   Bib  Edward 
which  was  lost,  was  duly  ezecated  and  attested,  and  that  thereby  certain      ^^wf  ^' 
lands  were  devised  to  him,  subject  to  a  perpetual  rent-charge ;  and  upon  * 

eyidenoe  of  the  contents  of  the  will,  by  two  witnesses,  who  heard  it  read,  ^  ^ 
but  could  not  state  that  it  was  executed  and  attested  as  by  law  required, 
further  than  that  the  person  reading  it  read  out  the  names  of  the  testator 
and  of  certain  persons  as  if  they  had  executed  and  attested  it ;  and  upon 
proof  of  the  payment  of  the  rent-charge  for  thirty-five  years  up  to  the  year 
before  the  filing  of  the  bill,  the  Court  declared  that  the  lands  were  well 
charged  with  the  annuity;  and  that  the  heir-at-law,  and  the  persons 
deriving  with  notice  under  a  settlement  of  the  lands  executed  by  him,  on 

(1)  8  B.  B.  212,  223  (11  Yes.  467,  482). 
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WiSK  tlie  marriage  of  bis  son,  and  duly  registered,  and  ako  the  jiidgm«iit  creditors 

V.  of  the  heir-at-law,  were  bound  to  give  effect  to  the  devise  of  the  rent-charge. 

^^"^  By  marriage  settlement,  a  rent-charge  was  granted  to  trustees  and  their 

heirs,  upon  trusts  for  the  husband  and  the  issue  of  the  marriage ;  ahd  the 
lands  were  granted  to  other  trustees  for  a  term  of  years,  upon  trust  to 
secure  the  rent-charge.  One  of  the  trustees  of  the  rent-charge  admitted 
that,  before  the  execution  of  the  settlement,  he  had  notice  of  a  prior  incum- 
brance on  the  lands ;  and  one  of  the  trustees  of  the  term,  denied  that  he  had 
such  notice.  No  evidence  of  notice  was  given :  Held,  that  notice  to  the 
trustee  of  the  rent-charge  was  sufficient :  but,  there  being  no  issue  of  the 
marriage  in  esse,  the  Court  would  not  declare  that  their  interests  were  bound 
by  the  prior  incumbrance,  but  declared  that  t&e  trustee  had  notice  of  it. 

Costs  given  against  a  party,  who  by  his  want  of  caution  in  settling  an 
estate  without  giving  notice  that  it  was  subject  to  a  prior  demand,  rendered 
a  suit  by  the  prior  incumbrancer  necessary  to  establish  his  rights. 

Jambs  Wibb  being,  in  the  year  1807,  entitled  to  the  lands  of 
Bohemagore  and  Gorragoosa,  held  under  a  lease  for  lives  renewable 
for  ever,  made  his  will,  whereby,  as  was  alleged  by  the  bill,  he 
devised  all  his  estate  and  interest  therein  to  his  eldest  son,  Thomas 
James  Wise,  subject  to  a  perpetual  annuity  or  yearly  rent-charge 
of  600Z.  of  the  late  currency,  to  the  testator's  second  son,  John 
Wise ;  provided,  that  in  case  Samuel  Godsell  and  James  Godsell 
should  establish  a  claim  or  demand  which  they  had  upon  the  lands, 
[  *404  ]  then  John  Wise  should  have  a  rent-charge  of  4002.  *a  year,  for 
ever,  chargeable  upon  all  the  property  of  the  testator,  in  lieu  of  the 
rent-charge  of  6001. 

James  Wise  died  in  March,  1807,  leaving  Thomas  James  Wise 
and  John  Wise,  his  only  sons,  him  surviving. 

Upon  the  death  of  his  father,  Thomas  James  Wise  entered  into 
possession  of  the  lands.  The  will  was  not  proved :  the  bill 
suggested  that  it  was  not  proved,  because  the  devisees  feared  lest 
the  knowledge  of  its  contents  might  provoke  the  Godsells  to  assert 
any  latent  claim  they  might  have  to  the  lands  ;  but  Thomas  James 
Wise  regularly  paid  the  rent-charge  of  600Z.,  from  the  death  of  the 
testator  to  the  death  of  John  Wise,  which  occurred  in  1819,  and 
from  thence  until  the  year  1842,  as  hereafter  mentioned. 

In  1812  the  Godsells  filed  their  bill  in  the  Court  of  Exchequer, 
against  Thomas  James  Wise,  for  the  purpose  of  establishing  their 
claim  against  the  lands  ;  and  Thomas  James  Wise,  in  his  answer 
to  that  bill,  admitted  that  he  claimed  to  be  entitled  to  the  lands 
under  and  by  virtue  of  the  will  of  James  Wise :  but  before  any 
further  proceedings  were  had  in  that  cause,  the  claim  of  the 
Godsells  was  compromised  by  the  payment  to  them  of  the  sum  of 
1,250L,  by  Thomas  James  Wise  and  John  Wise,  in  equal  shares. 
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JohnT^tise,  by  his* will  dated  the  22nd  of  October,  1819,  after        Wise 
reciting  that,  by  the  will  of  his  father,  he  was  entitled  to  a  rent-        wisb. 
charge  of  600Z.  per  annum,  charged  upon  the  lands  of  Bohernagore 
and  Curragoosa,  devised  the  same  to  his  son,  James  Laurence  Wise, 
his  heirs,  executors,  &c.,   and  directed   his  executors  thereout  to 
appropriate  certain  annual  sums  therein  mentioned,  to  the  main- 
tenance *and  education  of  his  said  son,  then  a  minor ;  and  appointed       [  *i06  ] 
Thomas  James  Wise  and  G.  Brereton  his  executors. 

John  Wise  died,  ancf  his  will  was  proved  by  his  executors. 
G.  Brereton  died  shortly  afterwards,  and  Thomas  James  Wise 
applied  the  annual  proceeds  of  the  rent-charge  according  to  the 
trusts  of  the  will  of  John  Wise. 

James  Laurence  Wise  attained  his  age  of  twenty-one  years  in 
September,  1887 ;  and  from  thence  up  to  the  Ist  of  November, 
1842,  Thomas  James  Wise  paid  him  the  rent-charge  of  600Z.  per 
annum. 

By  indenture  of  the  2lBt  of  June,  1841,  being  the  settlement 

executed  in  contemplation  of  the  marriage  of  the  Bev.  Henry  W.ise, 

second  son  of  Thomas  James  Wise,  with  Miss  Anne  Gillman ;  after 

reciting  that  Thomas  James  Wise  was  then  seised  of  the  lands  of 

Bohernagore  and  Curragoosa,  by  virtue  of  a  renewed  indenture  of 

lease,  dated  the  11th  of  August,  1828,  for  the  term  of  three  lives 

therein  named ;  he,  Thomas  James  Wise,  granted  an  annuity  or 

rent-charge  of  250L  per  annum,  charged  upon  and  payable  out  of 

said  lands,  to  James  Wise  and  Thomas  Gillman  and  their  heirs, 

for  the  lives  named  in  the  then  existing  lease  of  the  lands  and  to  be 

named  in  every  future  renewal  thereof,  upon  trust  for  the  Bev. 

Henry  Wise,  for  his  life ;  and  after  his  decease,  for  the  benefit  of 

the  issue,  if  any,  of  the  then  intended  marriage ;  and  in  default  of 

such  issue,  upon  trust  for  Thomas  James  Wise,  his  heirs  and 

assigns ;  subject  to  a  proviso  therein  contained  for  enabling  Henry 

Wise  to  jointure  any  after-taken  wife.    And  Thomas  James  Wise 

granted  and  demised  the  said  lands  unto  Edward  Wise  and  William 

Crooke,  for  the  term  of  500  years,  upon  trusts  therein  declared  for 

*the  purpose  of  further  and  better  securing  the  payment  of  the      [  *406  ] 

annuity   of    250Z.     And    Thomas    James  Wise  covenanted   with 

Thomas  Wise  and  Thomas  Gillman,  that  he  would,  at  all  times, 

save  harmless  and  keep  indemnified  the  annuity  of  2502.,  and  the 

lands  charged  therewith,   from  every   charge  and   incumbrance 

whatever.    There  was  no  issue  of  this  marriage. 

The  bill  was  filed  by  James  Laurence  Wise  against  Thomas 
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Wise  James  Wise,  the  Bev.  Henry  Wise,  James  Wise,  Thomas  Gillman, 
WisB.  Edward  Wise,  William  Grooke,  and  the  judgment  creditors  of 
Thomas  James  Wise.  It  charged  that,  immediately  after  the 
interment  of  James  Wise,  his  will  was  opened  and  read  in  the 
presence  of  the  two  sons  of  the  testator,  and  of  several  other 
persons  ;  and  that  it  was  then  taken  and  accepted  by  all  the 
persons  present,  as  and  for  the  last  will  and  testament  of  James 
Wise,  and  as  being  duly  executed  and  attested.  It  further  charged 
that  the  will  had  been  lost,  and  that  no  copy  of  it  was  to  be  found ; 
that  the  several  parties  to  the  settlement  of  the  21st  of  June,  1841, 
or  having  charges  or  incumbrances  affecting  the  lands,  created  by 
Thomas  James  Wise,  had  notice  of  the  will  and  of  the  devise  of  the 
rent-charge  of  600Z.  per  annum  thereby  made,  at  the  respective 
times  of  the  execution  of  the  settlement,  and  of  advancing  the 
money  secured  to  them  by  the  judgments :  and  prayed  that  the 
said  will  of  James  Wise,  as  far  as  same  regarded  the  devise  of  the 
perpetual  rent-charge  of  600Z.  per  annum,  late  currency,  to  John 
Wise,  might  be  established  as  against  Thomas  James  Wise,  the 
heir-at-law  of  James  Wise;  and  that  said  rent-charge  might  be 
declared  to  be  well  charged  upon  the  lands  of  Bohernagore  and 
Gurragoosa,  in  perpetuity,  in  priority  to  the  several  charges  and 
incumbrances  created  by  Thomas  James  Wise,  affecting  same  lands ; 
[  *407  ]  and  for  an  account  of  what  *was  due  to  the  plaintiff  on  foot  of 
same ;  and  for  payment  thereof. 

Thomas  James  Wise,  by  his  answer,  admitted  the  will  of  James 
Wise  as  stated  in  the  bill ;  and  that,  immediately  after  the  inter- 
ment of  James  Wise,  it  was  read  in  the  presence  of  several  persons, 
and  was  then  taken  and  accepted  by  the  persons  present,  as  the 
last  will  of  James  Wise;  and  that  it  was  duly  executed  and  attested. 
William  Grooke  said  he  never  executed  the  settlement  of  1841, 
or  heard  that  he  had  been  made  a  party  to  it,  until  he  heard  that 
he  had  been  made  a  defendant  in  the  suit ;  and  he  disclaimed  all 
interest  in  the  lands. 

James  Wise  and  Edward  Wise  said,  that  they  heard  and  believed 
that  James  Wise  duly  made  his  will,  of  the  import  and  effect  in 
bill  stated:  but  Edward  Wise  said  that  it  was  only  since  the 
execution  of  the  settlement  of  1841  he  so  heard,  for  that  he  was 
previously  under  the  impression  that  James  Wise  had  died  intestate. 
They  admitted  that  the  will  was  duly  attested;  and  submitted  that, 
as  the  settlement  of  1841  had  been  duly  registered,  the  issue  of 
the  marriage  were  entitled,  in  respect  of  the  estates  and  interests 
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limited  to  them,  to  priority  over  the  rent-charge  of  6002.  per  annnm.        Wisb 
And  James  Wise  said,  that  before  the  execution  of  the  settlement       ^^'gg 
of  1841  he  had  heard  and  believed,  and  Edward  Wise  said,  that 
since  the  execution  thereof,  he  had  heard  and  believed  that  the  said 
lands  were  charged  with  the  rent-charge  of  600Z.  per  annum  by  the 
will  of  James  Wise. 

Belinda  Hornibrooke,  a  judgment  creditor  of  Thomas  James 
Wise,  said  that  she  knew  nothing  of  the  will  of  *  James  Wise,  or  [  *408  ] 
of  the  devise  of  the  rent-charge  to  John  Wise;  and  that  she  neither 
admitted  nor  disputed,  nor  knew  anything  whatever  about  the 
validity  or  priority  of  the  rent-charge  of  6002.,  or  of  the  plaintiff's 
title  thereto;  and  referred  to  such  proof  as  he  should  make  in 
respect  thereof:  and  denied  notice. 

The  cause  was  heard  upon  pleadings  and  proofs  as  against  the 
defendants,  Thomas  James  Wise,  James  Wise,  Edward  Wise, 
William  Grooke,  and  Belinda  Hornibrooke ;  and  upon  an  order  to 
take  the  bill  as  confessed  against  the  other  defendants. 

Henry  Blakeney  Wise  and  Thomas  Wise,  who  alone,  of  the 
persons  present  at  the  reading  of  the  will  of  James  Wise  (except 
the  defendant,  Thomas  James  Wise),  were  still  living,  were 
examined. 

Henry  B.  Wise  deposed  that,  after  the  funeral,  he  went  to  the 
house  of  James  Wise,  to  hear  his  will  read ;  that  upon  that  occa- 
sion a  will  of  James  Wise  was  produced  by  one  of  his  sons,  and 
was  opened  and  read,  but  he  could  not  say  by  whom,  in  the 
presence  of  the  sons  of  the  testator  and  the  other  persons  assembled; 
that  it  was  the  last  will  of  James  Wise  which  was  opened  and  read; 
that  he  saw  the  will,  but  could  not  say  that  he  took  notice  of  its 
being  signed  and  executed ;  that  the  person  who  read  out  the  will 
read  it  as  if  it  was  duly  signed,  executed,  and  attested ;  that  he 
could  not  say  by  whom  it  was  attested,  but  he  took  it  for  granted 
and  verily  believed  it  was  duly  signed  by  the  deceased,  and  attested 
in  due  form ;  that  he  could  not  give  any  description  of  the  will, 
that  is,  he  could  not  take  it  upon  himself  to  say  whether  it  was 
written  on  paper  or  parchment,  nor  the  names  '''of  the  witnesses  [  •ios  ] 
thereto,  nor  in  whose  handwriting  it  was,  nor  if  it  was  signed  by 
James  Wise,  further  than  that  the  person  who  read  the  will  read 
out  the  name  of  James  Wise,  as  if  signed  thereto,  as  well  as  certain 
names  purporting  to  be  witnesses  thereto:  that  the  will  was  received 
by  all  persons  present  as  the  last  will  and  testament  of  James  Wise. 
He  then  stated  the  purport  of  the  will,  which  was  as  in  the  bill 
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Wise        mentioned  :  and  in  answer  to  another  interrogatory  said,  that  the 
WisB.        person  who  read  out  the  will  read  it  as  if  it  was  duly  signed  by  the 
testator,  and  duly  witnessed  by  three  or  more  persons. 
The  deposition  of  Thomas  Wise  was  to  the  same  effect. 
A  search  for  the  will  was  proved. 

Mr.  SerjL  Warren  and  Mr.  Jenkins,  for  the  plaintiff,  [cited 
Doe  d.  Ashe  v.  Calvert  (i) ;  ViUiers  v.  ViUiers  (2) ;  Whitfield  v. 
FaiisseU{2),  and  other  cases.] 

Mr,  Mo<yi'e  and  Mr.  Herrick  for  Thomas  James  Wise. 

Mr.  J.  S.  Totvnsend  for  Belinda  Hornibrooke. 

Mr.  Leslie,  for  James  Wise,  one  of  the  grantees  of  the  rent- 
charge  of  2502.  per  annum,  and  for  Edward  Wise  and 
William  Grooke,  the  trustees  of  the  term  of  500  years,  to 
secure  that  rent-charge : 

No  evidence  of  notice  to  the  trustees  before  the  execution  of  the 
L  *^^^  ]  settlement  of  1841  has  been  given.  James  Wise,  by  *his  answer, 
admits  that  he  knew  of  the  will  before  the  execution  of  the  settle- 
ment ;  but  that  admission  cannot  be  read  against  the  issue  of  the 
marriage,  if  such  should  come  in  esse.  Edward  Wise  denies  that 
he  had  any  notice  of  the  will  before  the  execution  of  the  settlement. 
The  issue  claiming  under  the  settlement  of  1841  are,  therefore, 
entitled  to  the  annuity  of  2502.  in  priority  to  the  plaintiff's  demand : 
Eyre  v.  Dolphin  (4). 

Mr.  Serjt.  Warren,  in  reply : 

There  was  sufficient  notice  to  the  trustees.  The  settlement  of 
1841  recites  that  Thomas  James  Wise  was  entitled  to  the  lands 
under  a  renewal  of  the  original  lease ;  if,  therefore,  the  trustees 
had  traced  back  the  title,  they  would  have  found  that  Thomas 
James  Wise  derived  his  title  under  the  will  of  James  Wise.  One 
of  the  trustees  admits  he  had  notice ;  which  is  sufficient. 

Thb  Lobd  Chanobllob: 

I  think  there  is  secondary  evidence  of  the  existence  of  the  will  of 
James  Wise.  It  is  true  that  it  has  not  been  proved  that  it  was 
executed  by  the  testator,  or  attested.    If  the  will  had  been  produced 

(1)  11  B.  E.  745  (2  Camp.  387).  (3)  1  Ves.  Sen.  387. 

(2)  2  Atk.  71.  (4)  12  E.  E.  94  (2  B.  &  Beat.  290). 
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we  should  have  seen  whether,  on  the  face  of  it,  it  purported  to  be        Wise 

executed  and  attested,  and  there  would  have  been  no  further  evidence        w^g^, 

required  of  those  facts.  There  is  clear  proof  that  the  will  existed,  that 

it  has  been  lost,  and  of  its  contents.    The  only  question  is,  whether 

I  am  to  consider  it  as  not  sufficiently  ^proved,  because  the  witnesses       [  *4ii  ] 

do  not  say  that  they  observed  that  it  was  attested  by  three  witnesses. 

The  heir-at-law  was  present,  and  heard  the  will  read ;  and  it  was 

read  as  binding  the  real  estate  with  the  payment  of  this  perpetual 

rent-charge.    He  is  still  alive ;  and  he  has  for  thirty-five  years 

performed  the  obligation  imposed  on  him  by  the  will,  paying  the 

rent-charge  of  600Z.  per  annum,  which  he  was  not  bound  to  do 

except  by  the  will.      If  there  were  parties  before  me  who  were 

really  disputing  the  existence  of  the  will,  I  might  give  them  an 

issue :  but  none  of  the  parties  before  me  can  dispute  it.     Thomas 

James  Wise,  the  heir-at-law,  is  not  at  liberty  to  do  bo.     Henry 

Wise,  his  son,  cannot  dispute  it;  neither  can  the  judgment  creditors 

or  the  trustees.     I  am  of  opinion  that,  for  the  purposes  of  this  suit, 

there  is  secondary  evidence  of  the  existence,  loss,  and  contents  of 

the  will ;  and  that  I  am  bound  to  establish  it. 

Then  the  question  arises,  how  am  I  to  bind  the  parties  ?  All  the 
judgment  creditors,  save  one,  have  allowed  the  bill  to  be  taken  pro 
eonfeuo  against  them.  On  behalf  of  the  creditor  who  appears,  the 
objections  made  are  principally  those  arising  from  defect  of  proof 
of  original  title,  which  I  have  already  dealt  with.  Can,  then,  the 
jadgment  creditor  object  to  the  annuity  being  a  charge  on  the  lands 
in  priority  to  her  demand  ?  I  think  not ;  for  if  the  will  were  now 
produced  I  should  hold  that  the  party  against  whom  the  judgment 
has  been  recovered,  taking  the  estate  subject  to  the  legal  rent-charge, 
had  no  interest  in  the  lands  which  could  be  bound  by  the  judgment, 
except  the  inheritance  subject  to  the  rent-charge;  and  his  judg- 
ment creditor  can  have  no  greater  interest.  I  therefore  must 
declare  that  the  ^plaintiff  is  entitled  to  the  relief  prayed  as  against  [  *4i2  ] 
all  the  judgment  creditors.  The  same  declaration  will  be  made 
against  Thomas  James  Wise,  and  Henry  Wise,  the  tenant  for  life 
of  the  annuity  of  250Z.  The  only  question  is,  as  to  the  unborn 
children  of  Henry  Wise,  who  are  here  represented  by  some  of  the 
trustees.  There  were  two  trustees  of  the  annuity  of  2602.  One  of 
them,  James  Wise,  admits  that  he  had  notice  of  the  plaintiff's  title 
before  the  execution  of  Henry  Wise's  settlement.  I  apprehend  that 
that  admission  of  notice  will  bind  not  only  the  persons  claiming 
under  him,  but  also  his  cestuis  que  trust.     This  is  a  case  in  which 
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Wise  the  grantor  of  that  annuity  had  notice ;  and  Henry  Wise,  I  most 
Wise.  assume,  had  notice,  though  not  so  as  to  bind  other  parties ;  and  if 
in  addition,  one  of  the  trustees  had  notice,  it  would  be  very  difficult 
for  the  children  of  Henry  Wise  to  get  rid  of  it.  There  were  also 
two  trustees  of  a  term  for  years  to  secure  the  annuity  of  250!.,  one 
of  whom  did  not  execute  the  settlement.  That,  however,  is  not 
important ;  for  where  an  estate  is  vested  in  trustees  who  do  not 
object  at  the  time,  they  will  not  be  allowed  at  a  future  time  to  say 
that  they  never  assented  to  the  conveyance.  It  would  require  some 
strong  act  to  induce  the  Court  to  hold  that,  in  such  a  case,  the 
estate  was  divested.  I  speak  with  respect  to  the  effect  which  such 
an  act  might  have  upon  third  parties.  Where  an  estate  is  regularly 
conveyed  to  trustees,  every  Court  and  every  jury  will  presume  an 
assent.  Here  one  of  the  trustees  of  the  term  disclaims  ;  the  other 
says  he  had  no  notice  of  the  plaintiff's  title  ;  and  the  question  is, 
what  is  the  effect  of  that.  The  want  of  notice  to  the  trustees  of 
the  term  is  of  no  consequence,  if  the  trustees  of  the  annuity  had 
notice. 
|-  413  J  But  this  suit,  I  apprehend,  will  not  bind  the  issue  of  the  marriage, 

if  any  should  come  in  esse.  I  am  not,  therefore,  disposed  to  make 
any  declaration  purporting  to  bind  the  issue :  that  would  be  doing 
more  than  I  am  called  on  to  do.  I  shall  declare,  according  to  the 
precedents,  that  Thomas  James  Wise,  Henry  Wise,  and  the  judg- 
ment creditors,  are  bound,  according  to  their  several  interests  in 
the  lands,  to  give  effect  to  the  will  of  James  Wise ;  without  preju- 
dice to  any  question  which  may  arise,  after  the  death  of  Henry 
Wise,  between  his  issue  and  the  plaintiff :  and  declare  that  James 
Wise,  the  trustee,  had  notice  of  the  plaintiff's  title;  and  that  Henry 
Wise  is  not  at  liberty  to  exercise  the  power  of  jointuring  given  to 
him  by  his  settlement. 

Then  as  to  the  costs.  If  this  were  the  simple  case  of  the  loss  of 
the  will,  I  would  not  give  costs,  except  to  the  trustees  ;  but  Thomas 
James  Wise,  who  has  paid  this  annuity  for  thirty-five  years,  and 
knew  that  the  will  had  been  lost,  and  that  consequently  there  would 
be  a  difficulty  in  establishing  the  title  to  the  annuity,  in  1841  made 
a  settlement  and  created  the  only  difficulty  in  the  case.  In  that 
settlement  he  did  not  disclose,  as  he  ought  to  have  done,  the 
circumstance  that  he  was  entitled  to  the  lands  subject  to  this 
perpetual  rent-charge  of  6002.  a  year.  It  was  at  least  half  the 
value  of  the  estate ;  and  cannot  be  represented  as  a  mere  trifling 
circumstance  which  it  was  unnecessary  to  notice.     He  was  not  at 
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liberty  to  deal  with  the  estate  without  apprizing  the  persons  with        wibb 
whom  he  was  dealing,  of  the  existence  of  this  annuity.     And        wise. 
though  there  is  nothing  special  in  the  covenant  of  Thomas  James 
Wise  against  incumbrances,  yet  it  appears  to  me  that  that  covenant 
has,  in  a  great  measure,  led  to  this  suit.     I  therefore  think  that  he 
must  pay  all  the  costs  of  this  suit.     ^Without  acting  dishonestly,       [  *414  J 
he  has  acted  with  such  a  want  of  caution,  that  he  has  placed  an 
encumbrance  on  the  estate,   which  has  led  to  this  suit.    The 
plaintiff  is  to  pay  the  costs  of  the  other  defendants,  except  Thomas 
James  Wise,  and  to  have  those  costs  over,  together  with  his  own, 
against  Thomas  James  Wise. 


MUEPHY  V.   O'BHEA(l). 

(2  Jo.  &  Lat.  422—431 ;  S.  C.  8  Ir.  Eq.  E.  329.)  1846. 

If,  in  a  transaction  between  principal  and  agent,  it  appears  that  there  has  ' 

been  any  underhand  dealing  by  the  agent,  ex.  gr,  that  he  has  purchased  the   gi^  Edward 
estate  of  the  principal  in  the  name  of  another  person,  instead  of  his  own, —       BuonsN, 
howoTer  fair  the  tztmsaotion  may  be  in  other  respects,  it  has  no  validity  in  ^*^* 

a  court  of  equity.  [  *22  ] 

To  set  aside  a  sale  from  a  principal  to  his  agent,  it  is  not  necessary  to 
show  that  it  was  made  at  an  undervalue. 

An  agent  may  purchase  from  his  principal,  provided  he  deals  with  him  at 
arm's  length,  and  after  a  f uU  disclosure  of  all  that  he  knows  with  respect  to 
the  property. 

Maboarbt  Sheb,  being  seised  in  fee,  or  otherwise  well  entitled  to 
several  houses  and  premises  in  the  city  of  Kilkenny,  which  were 
let  to  tenants  of  the  names  of  Laffan,  Reynolds,  DoUard,  and 
Kavanagh,  for  long  terms  of  years,  devised  them,  after  the  decease 
of  two  persons  named  in  her  will,  to  her  cousin,  Gerard  Murphy, 
and  his  heirs  ;  and  died  in  1794.  In  1814  Gerard  Murphy  became 
entitled  to  the  possession  of  the  devised  estates,  the  prior  life 
estates  having  determined.  He  was  at  that  time,  and  for  many 
years  previously  had  been  resident  at  Mahon,  in  the  island  of 
Minorca,  and  afterwards  resided  at  Cadiz,  where  he  carried  on 
business  as  a  wine  merchant;  and  being  unable  personally  to 
attend  to  the  management  of  the  property  so  devised  to  him,  or  to 
make  himself  acquainted  with  its  circumstances,  he  appointed 
Mr.  Patrick  Byrne  to  be  his  agent  to  receive  the  rents,  and  other- 
wise to  manage  the  property  for  him.  Mr  Byrne  represented  to 
Mr.  Murphy  that  the  property  was  not  satisfactorily  circumstanced; 

(1)  Dwme  Y.  EnglUh  (1874;  L.  E.  18  Eq.  624,  31  L.  T.  7d. 
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HuBPHY  that  the  rents  were  not  well  paid;  that  the  honses  were  old  and  oat 
o*shba.  of  repair,  and  that  it  would  be  for  his  advantage  to  sell  it ;  and  the 
latter,  adopting  that  opinion,  in  November,  1820,  executed  a  power 
of  attorney,  authorizing  Mr.  Byrne  to  sell  the  houses  in  Kilkenny, 
and  to  execute  conveyances  to  the  purchaser ;  and  Mr.  Byrne  after- 
wards became  the  purchaser  of  them  under  the  circumstances 
mentioned  by  the  Lord  Ghancbllob  in  giving  judgment  in  this  case. 

Gerard  Murphy  died  in  1884,  having,  by  his  will,  devised  all  his 
[  *428  ]       real  estates  to  his  two  sons,  the  plaintiffs,  and  *his  daughter,  and 
their  heirs,  as  tenants  in  common,  in  remainder  after  a  life  estate 
therein,  which  he  gave  to  his  widow. 

Patrick  Byrne  died  in  July,  1842 ;  and  by  his  will,  he  devised 
the  lands  in  question  to  the  Bev.  Bobert  O'Shea  and  Bichard 
Smithwick,  upon  trust  for  certain  pious  and  charitable  purposes 
therein  expressed ;  and  appointed  them  his  executors.  The  Bev. 
Bobert  0*Shea  alone  proved  his  will. 

The  bill  was  filed  by  the  two  sons  of  Gerard  Murphy  against  the 
Bev.  Bobert  0*Shea,  James  Bergin,  and  others,  praying  that  the 
deeds  of  the  25th  of  May,  1829  (i),  and  11th  of  July,  1883  (2),  in 
the  bill  mentioned,  might  be  set  aside,  having  been  obtained  by 
fraud  and  imposition ;  and  that  [the]  same  might  be  delivered  up 
to  be  cancelled ;  or  that  the  same  might  be  reformed,  by  omitting 
therefrom  the  premises  called  Eavanagh's  holdings. 

Mr.  Serjt,  Warren,  Mr.  Monahan,  and  Mr.  Edward  Pennefather, 
for  the  plaintiffs. 

Mr.  Moore,  Mr.  Brew$ter,  and  Mr.  Gibbon,  for  the  Bev.  Bobert 
O'Shea. 

Mr.  O'Donnell  for  Bichard  Smithwick,  who  disclaimed. 

Mr.  Kellet  and  Mr.  Lawson  for  James  Bergin. 

Mr.  John  Pennefather  for  Teresa  Murphy,  Thomas  Yalls,  and 
Emilia  Yalls,  otherwise  Murphy,  his  wife. 

[  424  ]  Whitcomb  v.  Minchin  (a),  and  Moi'$e  v.  Royal  (4),  were  referred  to. 

(1)  Conveyance  from  Murphy  to  estate  oould  not  purohase  the  estate  for 
Bergin.  himself,  so  the  agent  of  the  trostee 

(2)  Conveyance  from  Bergin  to  employed  for  the  purpose  of  sale  could 
Byrne.  not  purchase  it."    The  report  contains 

(3)  5  Madd.  91.  *'In  this  case  the  nothing  more  upon  the  point  for  which 
Yiob-Chanoelloe  (Sir  John  Lbach)  it  is  here  cited.— O.  A.  S. 

held  that  as  a  trustee  for  the  sale  of  an         (4)  8  E.  R  338  (12  Yes.  355). 
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Ths  Lord  Chancellor  :  murphy 

An  objection  has  been  made  to  granting  the  relief  sought,  on  the  O'Shba. 
ground  of  the  lapse  of  time  which  has  occurred  since  the  transaction 
in  question  ;  but  I  am  of  opinion  that  the  plaintiffs  are  not  barred 
of  relief  by  laches,  if  they  be  otherwise  entitled  to  it.  It  is  also 
said  that  there  is  no  proof  that  the  lands  were  sold  at  an  under- 
value ;  but  it  is  perfectly  well  settled,  that  it  is  not  necessary  to 
prove  undervalue.  A  principal  selling  to  his  agent  is  entitled  to  set 
aside  the  sale  upon  equitable  grounds,  whatever  may  have  been  the 
price  obtained  for  the  property.  Then  it  is  said  that  the  deed  of 
sale  has  been  registered :  that  amounts  to  nothing ;  and  I  may 
observe,  that  the  Registry  Act  rather  facilitates  fraudulent  trans- 
actions ;  for  the  registration  of  a  fraudulent  deed  seems,  in  the  eyes 
of  the  world,  to  give  validity  to  it,  which,  if  not  registered,  it  would 
not  have  possessed. 

This  case,  therefore,  must  depend  on  its  merits,  which  are  these. 
Murphy  appears  to  have  been  the  intimate  friend  of  Byrne,  who 
resided  in  this  country.  In  his  letters,  Byrne  constantly  addressed 
him  as  "  my  dear  friend."  Murphy  was  resident  in  Spain ;  and 
having  become  entitled  to  some  property  in  the  city  of  Kilkenny, 
consisting  of  houses,  which  required  to  be  looked  after,  he  appointed 
his  friend,  Byrne,  to  be  his  agent,  to  collect  his  rents  and  manage 
the  ^property  :  and  upon  a  representation  that  it  would  be  for  his  [  *i26  ] 
advantage  to  dispose  of  his  interest  in  these  houses,  he,  in  1820, 
gave  a  power  of  attorney  to  Byrne,  authorizing  him  to  sell  them 
in  such  manner  as  he  should  deem  best.  Byrne  thereby  obtained 
complete  dominion  over  the  property.  He  very  soon  began  to 
depreciate  it :  he  generally  described  it,  in  his  letters  to  Murphy, 
as  "  them  old  houses ;  "  and  he  represented  the  title  as  being  in 
hazard,  for  that  the  Marquis  of  Ormonde  alleged  that  the  property 
was  held  under  him  by  lease  for  lives,  and  not  by  fee-farm  grant. 
Under  these  circumstances,  and  as  the  tenants  were  very  irregular 
in  the  payment  of  their  rents,  Murphy  became  desirous  to  dispose 
of  the  property.  Byrne  was  equally  anxious  to  become  the  pur- 
chaser of  it ;  but  he  proceeded  with  great  caution.  He  suggested 
that  he  should  become  the  purchaser,  and  Murphy  assented ;  but 
Byrne,  in  reply,  said,  that  there  was  a  rule  of  law  which  prevented 
him,  as  the  agent,  from  becoming  the  purchaser.  This,  therefore, 
is  a  case,  not  merely  of  an  agent  who  had  his  principal  in  his 
power,  but  one  in  which  the  agent  had  full  knowledge  of  the  rule 
of  the  Court ;  which,  however,  does  not  prevent  an  agent  from 

22—2 
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HuRPHY      parchasing  from  his  principal,  bat  only  requires  that  he  shall  deal 

O'Shba.  ^^^^  h^^  A^  arm*B  length,  and  after  a  full  disclosure  of  all  that  he 
knows  with  respect  to  the  property. 

At  length,  in  December,  1826,  Byrne  wrote  to  his  principal, 
stating,  that  he  had  been  speaking  to  a  Mr.  Bergin,  who,  he  said, 
had  got  a  good  fortune  lately  with  his  wife,  and  expressed  a  desire 
to  lay  out  his  money  in  purchasing  land  or  houses ;  and  that  he 
proposed  a  sale  of  Laffan's,  Beynolds',  and  Dollard's  holdings  to 
him  :  and  added,  "  Let  me  know  your  inclination  concerning  them, 

[  *426  ]  as  soon  as  you  *can,  and  the  lowest  purchase  you  would  let  them 
go  at.  I  will,  at  the  same  time,  get  as  much  for  you  over  it  as  I 
can."  That  would  be  a  fair  question  to  ask,  provided  Bergin  was 
really  the  purchaser ;  but  it  turns  out  that  Bergin  was  Byrne ;  and, 
therefore,  it  was  most  unfair  in  Byrne  to  ask  such  a  question  of  his 
principal.  In  April,  1828,  the  sale  was  agreed  on;  and  by  indenture 
of  the  26th  of  May,  1829,  Byrne,  as  the  attorney  of  Murphy,  con- 
veyed the  property  to  Bergin,  in  consideration  of  8002.  of  the  late 
Irish  currency.  But  what  was  the  fact,  as  regards  the  circumstances 
of  Bergin,  the  pretended  purchaser  ?  He  was  in  possession  of  a 
small  farm  of  forty  acres  of  land,  of  indifferent  quality,  held  under 
Byrne  himself  at  a  rack  rent ;  and  he  had  received  a  sum  of  100/., 
which  he  got  as  a  fortune  with  his  wife.  It  was  untrue,  therefore, 
that  Bergin  had  money  to  lay  out  in  the  purchase  of  lands,  as  was 
represented  by  Byrne.  And  then  come  these  extraordinary  circum- 
stances. Bergin,  in  his  answer,  says  that  he  had  nothing  to  do 
with  the  purchase ;  that  he  knew  nothing  about  it ;  but  that  Byrne 
came  to  him  and  told  him  this  story :  that  when  he,  Bergin,  was 
about  nine  years  of  age,  his  father  had  deposited  with  him,  Byrne, 
a  sum  of  between  800Z.  and  4002.,  a  matter  which  he  had  never 
before  disclosed ;  and  that  he  thought  it  would  be  beneficial  for 
Bergin  if  he  would  lay  out  that  money  in  the  purchase  of  this 
property;  that  it  was  a  desirable  property;  and  that,  as  the 
purchase-money  of  it  was  double  what  Bergin  had,  he,  Byrne, 
would  advance  the  remainder,  and  enter  into  possession  and  repay 
himself.  Bergin  must  have  perfectly  well  understood  what  was  the 
meaning  of  that  transaction,  and  that  the  conveyance  was  executed 
to  him  as  a  trustee,  his  name  being  used  merely  for  the  purpose  of 
defrauding  Murphy.    Without  doubt,  the  purchase  was  made  with 

[  •427  ]  Byrne's  money ;  and  Bergin  never  received  *the  rents  for  his  own 
use :  Byrne  received  them ;  but  sometimes  through  the  hands  of 
Bergin.    As  soon  as  the  matter  was  so  far  arranged,  Byrne,  the 
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real  purchaser,  became  desirous  to  have  the  title  vested  in  himself ;  Murpht 
and  he  adopted  this  mode  of  obtaining  his  object.  He  put  forward  cshba. 
this  allegation,  and,  I  infer,  did  so  fraudulently :  I  infer  anything 
which  the  facts  will  warrant  against  a  man  in  the  situation  of 
Byrne.  The  Court  does  not  presume  fraud ;  but  it  may  be  com- 
pelled to  come  to  the  belief  that  fraud  does  exist  in  one  part  of  a 
transaction,  where  actual  fraud  is  proved  to  exist  in  another  part  of 
the  same  transaction.  He  represented  to  Murphy  that  he  had,  by 
mistake,  permitted  him  to  convey  to  Bergin,  under  the  description 
of  the  premises  in  the  conveyance,  another  property  of  Murphy's, 
viz.,  Eavanagh's  holdings,  as  part  of  the  property  sold ;  that  Bergin 
was  dissatisfied  with  his  purchase,  and  desired  to  get  back  his 
money ;  that  he  was  not  aware  of  the  mistake  in  the  conveyance ; 
that  it  was  most  important  to  obtain  a  re-conveyance  of  the  property 
from  him;  and,  in  order  to  get  rid  of  his  complaints,  he, Byrne,  would 
take  an  assignment  of  the  premises  from  him,  provided  Murphy 
particularly  requested  him  to  do  so.  The  result  was,  that  Murphy 
became  alarmed,  and  gladly  consented  that  Byrne  should  purchase 
the  property.  Byrne  accordingly  procured  a  conveyance  of  it  to 
himself;  and  then,  after  that  purchase  had  been  made  by  Byrne,  as 
Murphy  believed,  though  it  was  all  a  sham,  Murphy  wrote  to  him, 
saying  that  he  approved  of  his  making  it.  But  why  did  he  approve 
of  that  purchase  both  before  and  after  it  was  made  ?  In  one  of  his 
letters,  written  before  the  purchase  was  made,  he  requests  Byrne  to 
take  a  re-assignment  of  the  premises  on  his  own  account,  stating 
his  belief  that  he  was  ''highly  worthy  of  his  confidence:"  and 
Byrne  having  written  to  him,  that,  agreeable  to  his  desire  *and  [  •428  ] 
request,  he  had  ''effected  and  purchased  the  assignment  and 
conveyance  of  them  old  tenements  in  High  Street,  Kilkenny," 
from  Bergin,  and  had  thereby  secured  for  him,  free  from  litiga- 
tion, whatever  might  be  the  fair  value  of  Eavanagh's  holdings;  and 
offering  to  purchase  them  for  260Z.,  Murphy  in  reply  says,  "Your 
letter  of  the  17th  last  July,  is  highly  satisfactory  to  me,  for  your 
having  effected  and  purchased  the  assignment  and  conveyances, 
Jbc.,  from  Mr.  Bergin,  as  it  secures  for  me,  free  from  litigation, 
the  fair  value  of  the  widow  Eavanagh's  house.  I  therefore  very 
willingly  accept  your  offer  to  pay  me  the  sum  of  2601.  for  said 
interest;"  which  offer,  however,  never  was  carried  into  effect.  But 
if  Murphy  had  been  told  that  this  was  all  a  trick ;  that  Bergin  was 
Byrne;  that  the  whole  was  but  a  contrivance  to  impose  on  him  and 
cheat  him ;  would  he  have  written  those  letters,  or  addressed  him 
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MuRPHT      as  his  ''most  dear  friend?"     It  is  now  attempted  to  use  those 
o*Shxa.      letters  as  a  confirmation ;  but  they  are  the  strongest  evidence  of 
fraud,  and  show  the  want  of  knowledge  in  the  principal,  and  the 
want  of  proper  conduct  in  the  agent. 

Bergin,  in  his  answer,  swears,  that  he  never  executed  any  deed 
re-assigning  the  premises  to  Byrne ;  that  the  deed  of  July,  1888,  is 
a  fabricated  instrument;  and  that  no  part  of  the  consideration- 
money,  mentioned  in  that  deed,  was  ever  paid  to  him.  There  are 
three  witnesses  to  the  execution  of  the  deed  by  him,  and  to  his 
receipt  for  the  money  endorsed  on  it;  but  no  evidence  has  been 
given  of  the  actual  payment  of  the  consideration-money.  The  only 
witness  examined  merely  says,  that  the  name  subscribed  is  his 
handwriting,  and  that  he  is  sure  that  no  person  paid  any  money 
to  Bergin  in  his  presence.  The  evidence,  then,  being  all  one  way» 
[  *42»  ]  I  must  believe  that  no  money  was  paid  on  that  occasion.  ^Whether 
the  deed  was  executed  by  Bergin  or  not,  I  cannot  say ;  this  only  is 
certain,  that  the  whole  transaction  was  a  contrivance  and  a  fraud 
on  the  part  of  the  agent.  Receipts  by  Bergin  have  been  given  in 
evidence,  to  show  that  possession  went  along  with  the  title ;  but 
they  prove  something  more  ;  for  one  of  them  is  for  rent  subsequent 
to  the  pretended  re-conveyance :  I  am,  therefore,  inclined  to  think 
that  the  title  may  be  still  in  Bergin.  It  is  observable,  looking  at 
the  pretence  put  forward  by  Byrne  for  getting  the  re-conveyance, 
that,  after  he  had  obtained  it,  he  never  executed  a  conveyance  of 
Eavanagh*s  holdings  to  his  principal  as  he  ought  to  have  done. 
The  consequence  is,  that  Byrne,  having  been  brought  to  desire  to 
set  himself  right  in  some  measure  in  this  dishonourable  trans- 
action, devised  this  property  to  pious  uses;  and  the  persons  entitled 
under  his  will  find  themselves  compelled  to  insist  on  his  title  to 
Eavanagh's  holdings.  By  his  misconduct  throughout,  he  has 
rendered  this  suit  necessary;  for  which  reason  his  assets  will 
have  to  bear  all  the  costs. 

One  thing  admits  of  no  dispute :  the  moment  it  appears  in  a 
transaction  between  principal  and  agent,  that  there  has  been  any 
underhand  dealing  by  the  agent, — that  he  has  made  use  of  another 
person's  name  as  the  purchaser,  instead  of  his  own, — however  fair 
the  transaction  may  be  in  other  respects,  from  that  moment  it  has 
no  validity  in  this  Court. 

I  have  no  hesitation  in  making  a  decree  for  the  plaintiffs,  setting 
aside  the  deeds,  with  costs  to  be  borne  by  the  defendant,  0*Shea, 
the  personal  representative  of  Byrne.    And  though  I  do  not  desire 
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to  give  costs  to  any  person  connected  with  such  a  transaction,  yet,  Hubpht 

as  it  appears  that  Bergin  was  a  mere  tool  in  the  hands  of  Byrne,  0'Shba« 

whose  assets  *are  ample,  I  will  direct  his  costs  to  be  paid  by  the  L  *480  ] 
plaintiffs ;  the  plaintiffs  to  have  them  over  against  O'Shea. 


BATTER8BY  v.  EOCHFORT.  1846. 

"Mom  2f)  29 

(2  Jo.  &  Lat.  431-455 ;  S.  0.  9  Ir.  Eq.  R  191.)  Xm  s! 

A.  being  entitled  to  lands  in  Ireland,  was  diBoharged  in  England  as  an  1846. 

insolvent  debtor,  under  the  1  (}eo.  lY.  c.  119.    The  assignment  of  all  his  •^'^  '^* 
estate  and  effects  to  the  provisional  assignee  was  filed  in  the  Insolvent 

Court,  but  was  not  registered.     The    sub-assignment   to  the   general  ^^^  Edwabd 

aasignees  was  registered.    Afterwards  A.,  by  deed  duly  registered,  con-  Sugden, 

yeyed  his  Irish  estates,  in  mortgage,  to  B.,  who  had  no  notice  of  the  insol-  L.O. 

vency.    The  title  of  the  mortgagee  is  to  be  preferred  to  that  of  the  assignees  [  481  ] 
of  the  insolvent. 

Upon  the  marriage  of  William  Bochfort  with  Elizabeth  Sperling, 
a  settlement  dated  the  18th  of  May,  1788,  was  executed,  whereby 
William  Bochfort  conveyed  the  lands  of  Mallinstown  and  Belfield, 
in  the  county  of  Westmeath,  to  the  use  of  himself  for  his  life ;  and, 
after  his  decease,  to  the  use,  intent  and  purpose  that  Elizabeth 
Sperling  and  her  assigns,  should  receive  and  enjoy,  out  of  the  said 
'lands,  the  clear  yearly  sum  of  4802.  for  the  term  of  her  life,  as  and  [  *432  ] 
for  her  jointure;  the  same  to  be  paid  quarterly;  with  power  of 
distress  and  entry  for  recovery  thereof :  and,  subject  thereto,  and 
to  a  term  of  ninety-nine  years,  vested  in  trustees  upon  trust  to 
secure  the  payment  of  the  annuity,  and  to  a  further  trust  term  of 
500  years,  the  trusts  of  which  did  not  arise,  the  lands  were  limited 
to  the  use  of  the  first  son  of  the  marriage  and  the  heirs  of  his  body, 
with  several  limitations  over. 

There  was  issue  of  that  marriage  one  child  only,  the  defendant, 
William  Henry  Bochfort. 

William  Bochfort  died  in  1798;  and  in  1801,  Elizabeth  Bochfort, 
his  widow,  married  the  Bev.  William  Beville:  and  upon  the  occasion 
of  that  marriage,  a  settlement  dated  the  oth  of  February,  1801,  was 
executed  between  the  Bev.  William  Beville  of  the  first  part,  Elizabeth 
Bochfort  of  the  second  part,  and  trustees  of  the  third  part;  whereby 
[her  annuity  was  charged  with  an  annual  payment  of  1002.,  to 
William  Henry  Bochfort  on  attaining  21]. 

In  1822  the  Bev.  William  Beville  died ;  and  in  1827,  Elizabeth       [  487  ] 
Beville,  his  widow,  married  General  Charles  Brown,  who  died  in 
1886,  leaving  his  wife  surviving. 
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Battkbsbt  In  1821  William  Henry  Bochfort  was  discharged  as  an  insolvent 
RooHFOBT.  debtor  in  England.  On  the'  21st  of  July,  1821,  he  executed  an 
assignment  of  all  his  real  and  personal  estate  to  the  Provisional 
Assignee  of  Insolvents  in  England;  who,  by  deed  of  the  17th  of 
February,  1828,  assigned  same  to  William  Gustard  and  Charles 
Smith,  the  assignees  of  the  estate  and  effects  of  the  insolvent. 

By  indenture  of  the  30th  of  March,  1841,  William  Henry  Boch- 
fort mortgaged  the  lands  to  Thomas  Battersby,  the  plaintiff,  to 
secure  the  repayment  of  a  sum  of  3,0002.,  then  advanced  by  him  to 
the  mortgagor.  This  mortgage  was  duly  registered  on  the  80th  of 
March,  1841.  The  money  lent  was  also  secured  by  the  bond  and 
warrant  of  William  Henry  Bochfort,  upon  which  judgment  was 
entered,  as  of  Hilary  Term,  1841. 

The  bill  was  filed  by  Thomas  Battersby  against  William  Henry 
Bochfort,  Elizabeth  Brown,  William 'Gustard,  Charles  Smith,  and 
f  ^38  ]  others.  It  stated  *  *  that  the  assignments  by  William  Henry 
Bochfort  to  the  provisional  assignee,  and  by  the  latter  to  the 
general  assignees,  were  not  registered  in  the  Of&ce  for  Begistering 
Deeds  in  Ireland ;  and  that,  at  the  time  of  the  execution  of  the 
mortgage  of  1841,  and  when  he  lent  the  8,000i.  on  the  security 
thereof,  he  had  no  notice  of  these  assignments,  or  of  the  insol- 
[  ♦4^9  ]  vency  of  William  *Henry  Bochfort.  The  bill  prayed  a  fore- 
closure and  sale,  subject  to  the  annuity ;  and  for  the  appointment 
of  a  receiver ;  and  that  the  rents  and  profits  might  be  applied,  in 
the  first  instance,  in  payment  of  the  accruing  gales  of  the  jointure 
of  480Z.  to  Elizabeth  Brown,  and,  subject  thereto,  to  the  liquidation 

of  the  plaintiff's  debt  and  costs. 

*  ♦  ♦  *  * 

r  441  ]  It  appeared  that  the  assignment  from  William  Henry  Bochfort 

to  the  provisional  assignee  had  not  been  registered;  but  that 
on  the  2Srd  of  April,  1880,  there  had  been  filed,  in  the  OfGice  for 
Begistering  Deeds  in  Ireland,  a  document  purporting  to  be  a 
memorial  to  be  registered  pursuant  to  the  Act,  of  an  indenture 
bearing  date  the  17th  of  February,  1828,  made  between  Henry 
Dance,  the  Provisional  Assignee  of  the  Estate  and  Effects  of  Insol- 
vent Debtors  in  England,  pursuant  to  the  1  Geo.  lY.  c.  119,  of  the 
one  part,  and  William  Gustard  and  Charles  Smith  of  the  other 
part ;  wfiereby ,  after  reciting  that  by  indenture  dated  the  21st  of  July, 
1821,  made  between  William  Henry  Bochfort,  an  insolvent  debtor, 
then  a  prisoner  in  the  King's  Bench  Prison,  of  the  one  part,  and 
said  Henry  Dance,  as  such  provisional  assignee,  of  the  other  part. 
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all  the  estate,  right,  title,  interest,  and  trust  of  the  said  insolvent,    Battbbsbt 

in  possession,  reversion,  remainder,   or  expectancy,   except  the    kocufobt. 

wearing  apparel  and  necessaries  therein  mentioned,  were  conveyed 

and  assigned  to  Henry  Dance,  as  such  provisional  assignee,  his 

successors  and  assigns ;  he,  the  said  Henry  Dance,  did  convey, 

assign,  transfer,  and  set  over  unto  William  Gustard  and  *Gharles       L  *^^^  1 

Smith,  their  heirs,  executors,  &c.,  all  the  estate,  title,  interest,  and 

trust  of,  in,  and  to  the  real  and  personal  estate,  whatsoever  and 

wheresoever,  which  by  virtue  of  the  therein-recited  indenture  were 

vested  in  Henry  Dance ;  to  hold  to  them,  their  heirs,  executors,  &;c., 

according  to  the  respective  natures,  properties,  and  tenures  thereof. 

The  assignments  from  WilUam  Henry  Rochfort  to  the  provisional 

assignee,  and  from  the  latter  to  the  general  assignees,  were  duly 

filed  as  of  record  in  the  Court  for  the  Belief  of  Insolvent  Debtors  in 

England,  pursuant  to  the  1  Geo.  lY.  c.  119,  s.  7. 

Afr.  Moore,  Mr.  Monahan,  and  Mr.  Hutton,  for  the  plaintiff : 

[The  mortgage  has  priority  over  the  assignment  to  the  provi- 
sional and  general  assignees,  by  virtue  of  its  prior  registration,  for 
the  registration  of  the  assignment  from  the  provisional  to  the 
general  assignees  does  not  operate  as  a  registration  of  the  assign- 
ment from  the  insolvent  to  the  provisional  assignee.  Similar 
assignments  have  been  registered :  Sumpter  v.  Cooper  (i).]  But  if  [  44h  ] 
the  Court  should  be  of  opinion  that  the  assignment  to  the  pro- 
visional assignee  did  not  require  to  be  registered,  to  give  it  priority, 
yet  as  the  sub-assignment  does  require  to  be  registered,  and  as  the 
memorial  of  it  does  not  specify  the  names  of  the  lands,  or  the 
county,  barony,  parish,  or  townland  in  which  they  are  situated, 
the  registration  of  it  is  invalid;  and  the  plaintiff  is  entitled  to 
priority. 

Mr.  Serjt.   Warren,  Mr.  Brooke,   and  Mr.  Hunt,   for  Mrs. 
Brown. 

Mr.  Battersby  and  Mr.  De  MoUyns  for  William  Henry  Bochfort. 

Mr.  RoUeston  and  Mr.  Oraydon  for  William   Gustard   and 
Charles  Smith. 

[Their  arguments  suf&ciently  appear  from  the  following  judg- 
meni] 

(1)  36  B.  B.  552  (2  B.  &  Ad.  23). 
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Battbbsbt  Mr.  Monagan  replied. 

V. 
ROOHPOBT. 

[  444  ]  [There  was  another  question  as  to  the  construction  of  the  settle- 

ment of  the  5th  of  February,  1801,  which  it  is  not  thought  necessary 
to  retain  in  the  Revised  Reports.] 

[  ^6  ]       Thb  Lord  Chanobllob  : 

I  reserved  the  question  upon  the  Registry  Acts.  It  was  properly 
admitted  that  if  the  assignment  or  conveyance  from  the  insolvent 
to  the  provisional  assignee  ought  to  have  been  registered,  the  title 
of  the  plaintiff  was  to  be  preferred  to  that  of  the  defendants,  as  the 
registry  of  the  conveyance  from  the  provisional  assignee  to  the 
general  assignees  could  not  operate  as  a  registration  of  the  convey- 
ance to  the  provisional  assignee,  or  amount  by  itself  to  a  sufficient 
registration.  I  have,  therefore,  only  to  decide  the  question,  whether 
it  was  necessary  to  register  the  conveyance  to  the  provisional 
assignee. 

The  Registry  Act  here  is  general  in  the  permission  which  it  gives 
to  register  all  deeds  and  conveyances  by  which  any  hereditaments 
may  be  anyways  affected ;  and  priority  is  given  to  deeds  according 
to  the  time  of  registering,  over  other  registered  documents ;  and 
any  deed  or  conveyance,  not  registered,  of  any  hereditaments  com- 
prised in  a  deed,  a  memorial  whereof  shall  be  registered,  is  made 
void  against  the  registered  deed  and  against  judgment  creditors. 
There  is  no  exception  of  conveyances  executed  under  the  authority 
of  Acts  of  Parliament,  or  required  to  be  recorded  elsewhere ;  and 
of  course  the  Act,  as  several  subsequent  provisions  show,  was 
intended  to  comprise  deeds  executed  out  of  Ireland.  The  opinion 
of  the  Judges  in  Warburton  v.  L<yveland{i),  as  delivered  in  the 
House  of  Lords,  after  two  arguments  at  the  Bar,  was,  that  the 
language  of  the  Act  throughout,  and  more  particularly  in  the  fifth 
[  *446  ]  section,  seems  to  establish  this  to  have  been  its  leading  ^object ; 
that,  as  far  as  deeds  were  concerned,  the  Act  should  give  complete 
information,  and  that  any  necessity  of  looking  further  for  deeds 
than  into  the  register  itself  should  be  superseded.  And  it  was 
manifest,  they  said,  that  no  construction  of  the  Act  is  so  well  calcu- 
lated to  carry  into  effect  this  its  avowed  object,  as  that  which  forces 
all  transfers  and  dispositions  of  every  kind,  and  by  whomsoever 
made,  to  be  put  upon  the  face  of  the  register,  so  as  to  be  open  to  the 
inspection  of  all  parties  who  may  at  any  time  claim  an  interest 

1)  2  Dow  &  Gl.  496. 
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therein.     These  observations,  which  I  willingly  adopt,  apply  with    Battbbsbt 
as  much  force  to  this  case  as  to  that  in  which  they  are  delivered,    roohfort. 
Any  conveyance  by  William  Henry  Rochfort  himself  whilst  solvent, 
although  for  his  creditors,  would  have  required  registration  to 
protect  it  against  a  subsequent  registered  deed.    But  it  was  argued 
that  the  provisions  of  the  English  Insolvent  Act,  which  was  in 
operation  at  the  time  of  the  conveyance  (1  Geo.  lY.  c.  119),  ren- 
dered a  registration  here  unnecessary,  not  by  express  provision,  but 
by  implication.    An  insolvent  was  allowed  by  the  Act  to  present  a 
petition  to  the  Court  for  his  discharge,  and  he  was  required,  at 
the  time  of  subscribing  such  petition,  to  duly  execute  a  conveyance 
and  assignment  in  such  manner  and  form  as  the  Court  should 
direct,  of  all  his  real  and  personal  estate,  so  as  to  vest  the  same  in 
the  provisional  assignee  of  the  Court ;  which  conveyance  was  to  be 
void  if  the  insolvent  should  not  obtain  his  discharge ;  and  if  he 
should,  proper  persons  were  to  be  appointed  as  assignees,  and  the 
.provisional  assignee  is  directed  to  assign  to  them   the  previous 
estate  and  effects ;  and  every  such  assignment,  whether  to  a  pro- 
visional or  other  assignee,  is  to  be  entered  on  the  proceedings  of  the 
Court,  and  an  office  copy  is  made  evidence.     The  circumstance 
that,  when  the  insolvent  chose  *to  file  a  petition  for  his  discharge,       [  *U7  ] 
it  was  incumbent  upon  him  to  convey  his  estate  to  the  provisional 
assignee,  of  course  would  not  operate  as  a  repeal  of  the  Begistering 
Acts  in  the  county.     Such  a  conveyance,  unregistered,  would  be 
open  to  all  the  mischiefs  intended  to  be  guarded  against  by  those 
Acts,  if  it  were  to  have  precedence  over  a  subsequent  registered  deed. 
The  like  mischief  continuing,  therefore,  the  like  remedy  should 
still  be  operative.     But  it  was  contended  that  the  assignments 
were  to  be  recorded  in  the  Court,  and,  therefore,  could  not  be  regis- 
tered ;  and,  consequently,  registration  must  be  considered  no  longer 
necessary.     The  Act  does  not  prescribe  the  time  within  which  the 
assignments  are  to  be  entered  upon  the  proceedings  of  the  Court. 
It  does  not  appear  to  me  that  this  provision  is  inconsistent  with  the 
prior  registration^here  of  the  deed,  nor  indeed  do  I  know  how  the 
entering  of  the  assignment  on  the  proceedings  of  the  Court  would 
prevent  the  subsequent  registration  of  the  deed  with  the  permission 
of  the  Court,  which  would  have  been  given  as  of  course.     The  Acts 
of  Parliament  may  well  stand  together ;  and  the  requisitions  of 
both  might  have  been  complied  with ;  the  assignments  might  have 
been  registered  here  and  also  entered  on  the  proceedings  of  the 
Insolvent  Court  in  England.    It  would  be  contrary  to  settled  rules 


S48 


1845.     CH.  (IB.)     2  JO.  &  LAT.  447—448. 


[r.r. 


Battbbsby 

r. 
ROCHFORT. 


[  •^^s  ] 


of  interpretation,  therefore,  to  hold  the  latter  to  be  a  repeal  of  the 
former  Act.  It  was  said  that  the  late  Act  of  7  Geo.  lY.  enabled  the 
assignees,  by  having  two  parts  of  the  assignment  to  them  from  the 
provisional  assignee,  to  register  one  part  of  it ;  but  this,  I  think, 
does  not  affect  the  question.  And  the  provision  in  the  1  &  2  Viet. 
c.  110,  s.  46,  copied  into  our  Insolvent  Act,  I  think  clearly  shows 
the  impression  of  the  Legislature,  that,  under  the  prior  statutes, 
conveyances  by  *an  insolvent  debtor  to  the  provisional  assignee, 
and  from  the  latter  to  the  particular  assignee,  would  be  subject 
to  registration  ;  and  such  was  the  anxiety  of  ?arliament  to  further 
the  object  of  these  laws,  that  the  vesting  or  other  order,  which 
came  in  lieu  of  a  conveyance,  is  required  to  be  registered  just  as  the 
deed  ought  to  have  been.  The  evidence  afforded  by  this  provision, 
of  the  view  taken  of  the  former  law  by  the  Legislature  when  the 
late  Act  was  passed,  is  not  weakened  by  the  criticism  about  the 
word  Wales  in  the  clause,  if  even  that  word  was  improperly  intro- 
duced ;  but  although  there  is  no  general  Registration  Act  in  Wales, 
there  may  be  laws  requiring  the  registration  of  some  particular 
deeds  in  certain  localities.  Upon  the  whole,  I  think  it  clear  that 
the  conveyance  to  the  provisional  assignee  was  subject  to  the 
general  law  as  to  registration  in  this  country ;  and,  therefore,  that 
the  claim  of  the  plaintiff  must  prevail  over  the  title  of  the  assignees. 
The  view  which  I  have  taken  of  the  case  renders  it  unnecessary  to 
consider  the  other  points  upon  the  Begistering  Acts  which  were 
argued  at  the  Bar. 


1845. 
June  9, 10,  H. 

Sir  Edward 

SnODBN, 

L.C. 
[460] 


DYAS  V.   CEUI8E(I). 

(2  Jo.  &  Lat.  46a--488 ;  S.  G.  8  Ir.  £q.  E.  407.) 

An  estate  was  limited  to  L.  for  life,  with  power  to  lease  at  the  best  rent. 
L.  demised  the  lands  to  a  trustee  for  a  term  of  years,  to  secure  an  annuity 
to  G.,  and  covenanted  to  exercise  his  power  of  leasing :  and  afterwards  was 
discharged  as  an  insolvent.  L.  and  G.  agreed  to  demise  the  lands,  and 
accordingly  executed  the  lease :  Held,  that  the  provisional  assignee  was 
bound  to  execute  the  lease,  as  he  took  the  estate  subject  to  all  the  equities 
and  liabilities  to  which  it  was  subject  in  the  hands  of  the  insolvent;  and 
the  exercise  of  the  power  was  for  benefit  of  the  creditors. 

An  agent  to  let  lands  is  bound  to  let  them  to  the  best  advantage :  but, 
upon  the  mere  ground  of  undervalue,  a  bond  fidt  letting,  which  would  be 
binding  on  the  principal  himself,  will  be  equidly  binding  on  him  when  he 
acts  through  an  agent,  if  that  agent  has  acted  f^rly  and  honestly. 

Under  a  power  to  lease  at  the  best  rent,  the  highest  rent  need  not  be 

(1)  Gaslight  and  Coke  Co.  v.   Towae  (1887)  3d  Oh.  D.   619,  56  L.  J.  Ch. 
889,  56  L.  T.  602. 
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reaerved.    The  question — ^What  is  the  test  that  the  best  rent  has  been         Dtab 
reserved  ?  and  the  cases  on  the  subject,  considered.  «. 

An  authority  to  let  lands  may  be  inferred  from  the  letters  and  acts       Cbuisr. 
of  the  party. 

Tenant  for  life,  with  power  to  lease  at  the  best  rent,  agrees  to  make  a  demise 
for  a  term  warranted  by  the  power,  but  at  a  rent  which  afterwards  appears 
not  to  be  the  best  rent.  There  being  no  fraud  in  the  transaction,  the 
Court  will  decree  a  partial  performance  of  the  agreement,  and  direct 
the  tenant  for  life  to  execute  the  agreement  as  far  as  his  estate  enables  him 
to  do  so. 

Harnett  v.  Ttilding  (1)  observed  upon. 

In  and  previoas  to  the  year  1887,  William  Joseph  Lynch  and 
Patrick  Bassell  Cruise  were,  under  the  will  of  their  grandfather, 
P.  Maguire,  entitled,  as  tenants  in  common,  for  their  respective 
lives,  to  undivided  moieties  of  the  lands  *of  Darvistown  and  Paris-  [  *46i  ] 
town,  in  the  county  of  Westmeath,  containing  about  246  acres ; 
with  a  power  to  demise  the  same  for  the  term  of  thirty-one  years 
or  three  lives,  but  not  for  thirty-one  years  or  three  lives  whichever 
should  last  longest,  in  possession,  but  not  In  reversion,  and  at  the 
best  rent.  The  lands  were  at  that  time  held  by  John  Hopkins, 
under  a  lease  for  a  term  of  sixty-one  years,  which  would  expire 
on  the  1st  of  May,  1848,  at  the  rent  of  209Z.,  late  currency,  per 
annum. 

[The  material  facts  of  this  case  are  stated  sufficiently  for  the 
purposes  of  this  report  by  the  Lobd  Ghancbllob  in  the  following 
judgment :] 

Mr.  Serjt.   Warren,  Mr.  Moore,  and  Mr.  Christian,  for  the        [  475  ] 
plaintiff. 

Mr.  Monahan,  Mr.  H.  G.  Hughes,  Mr.  D.  Lynch,  and  Sir 
Colman  0*Loghlen,  for  the  defendant.     ♦     *     * 

Thb  Lord  Chancellor  :  [  47C  ] 

This  bill  was  filed  for  the  specific  performance  of  an  agreement 
to  grant  a  lease  for  thirty-one  years,  by  Mr.  Dyas,  to  whom  the 
lease  was  to  be  granted,  against  Mr.  Cruise,  the  tenant  for  life 
of  an  undivided  moiety  of  the  estate,  which  was  settled  in  strict 
settlement,  and  against  the  provisional  assignee  of  Mr.  Lynch,  an 
insolvent,  tenant  for  life  of  the  other  moiety.  The  provisional 
assignee  has  allowed  the  bill  to  be  taken  pro  conjesso  against  him. 

Mr.  Lynch  and  Mr.  Cruise  were  tenants  in  common,  for  their 
lives,  of  this  estate,  with  remainders  to  their  issue  respectively,  in 

(1)  9  B.  B.  98  (2  Sch.  4b  Lef .  549). 
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Dtab  strict  settlement;  with  power  to  lease,  in  possession,  at  the  best 
Cbuisb.  i^ent  that  could  be  obtained  from  a  solvent  tenant,  for  the  term  of 
thirty-one  years.  Previously  to  the  agreement  in  question,  the 
lands  were  held  by  a  Mr.  Hopkins,  under  an  old  lease,  at  rather 
a  small  rent.  Mr.  Cruise  was  resident  in  America;  Mr.  Lynch 
resides  in  this  country.  He  had  heavily  incumbered  his  property, 
and  had  charged  his  life  interest  with  an  annuity  to  Mr.  Galway, 
a  solicitor ;  and  had  granted  the  lands  to  a  trustee  for  Galway,  for 
a  term  of  years,  dependent,  of  course,  upon  his  life,  upon  trust  to 
secure  the  annuity;  and  he  had  covenanted  with  Galway  to  exercise 
his  power  of  leasing  upon  the  expiration  of  Hopkins'  lease.  Lynch 
afterwards  became  an  insolvent,  and  his  provisional  assignee  has 
been  made  a  party  to  the  suit.  Mr.  Cruise  appears  to  have  been 
in  straitened  circumstances :  the  correspondence  which  has  been 
read,  shows  that  he  was  always  pressing  for  the  rent,  I  may  say, 
before  it  was  due.  Li  fact,  the  rent  of  this  property  was  all  he 
had  to  depend  on ;  it  was  therefore  of  the  greatest  importance  to 
[  *477  ]  him  that  the  property  should  be  let,  and  that  not  an  hour  ^should 
be  lost  in  transmitting  the  rent  to  him.  He  had  an  agent  in  this 
country,  a  solicitor  and  friend,  named  Smyth.  Of  course,  his  only 
duty,  while  the  lease  subsisted,  was  to  receive  the  rent  and  transmit 
it  to  his  principal  in  America.  This  he  did  regularly;  and  so 
matters  stood  until  the  period  when  the  old  lease  was  about  to 
expire.  It  is  obvious  that,  unless  all  the  parties  entitled  to  the 
property  could  agree  in  re-letting  the  estate  to  the  same  tenant, 
there  could  be  no  re-letting  at  all.  Two  husbandry  tenants  could 
not  well  manage  a  farm  in  common :  such  an  occupation  could  not 
possibly  be  beneficial.  Therefore,  but  two  modes  of  proceeding 
were  open;  either  that  the  parties  should  agree  in  the  choice  of 
one  husbandry  tenant,  or  that  a  bill  for  a  partition  should  be  filed : 
and  in  the  circumstances  in  which  Mr.  Cruise  was  placed,  nothing 
could  have  been  more  unfortunate  for  him  than  a  bill  of  partition. 
Mr.  Smyth  went  over  the  property  in  the  autumn  of  1842,  to 
prepare  for  the  re-letting;  and  he  shortly  afterwards  wrote  to 
Mr.  Cruise,  detailing  its  dilapidated  condition,  and  stating  that 
part  of  the  lands  had  been  exhausted,  and  that  it  would  require 
much  capital  to  restore  them  again  to  a  good  condition :  and  his 
description  has  been  borne  out  by  the  evidence  of  every  person 
examined  in  the  cause.  Mr.  Smyth  found  the  property  to  be  in  the 
possession  of  four  persons,  three  of  whom  had  been  undertenants 
to  Mr.  Hopkins;  one  for  a  long  period  of  time,  the  others  for 


TOL.  Max.]   1846.     CH.  (IE.)     2  JO.  &  LAT.  477—479.  861 

shorter  periods.     The  fourth  was  a  person  who  had   taken   the        Dtab 
grazing  of  part  of  the  land ;  and  whatever  may  be  the  notions  of      cruisb. 
Bach  persons  as  to  tenant-right,  it  cannot  be  pretended  that  the 
claim  of  a  man  giving  101.  for  the  grass  of  the  land,  and  thereby 
getting  into  possession,  just  at  the  expiration  of  the  lease,  is  entitled 
to  the  smallest  attention.    On  the  contrary,  it  is  to  be  looked  upon 
with  suspicion ;  for  it  has  the  appearance  *of  a  party  getting  into       [  *478  ] 
posiession  in  order  that  he  may  put  forward  an  unfounded  claim. 

Mr.  Smyth  and  Mr.  Galway  prevailed  on  the  undertenants  to 
give  up  possession  of  the  lands ;  that  is,  they  gave  up  a  formal 
possession,  but  they  were  immediately  again  put  into  possession, 
although  the  character  of  their  holding  was  changed  ;  they  became 
caretakers  and  not  tenants.  It  is  plain  that  Smyth  and  Galway 
intended  to  act  fairly  towards  the  undertenants:  for,  when  the 
property  was  re-let,  they  stipulated  that  Wheeler,  an  ancient  tenant, 
should  be  provided  for, — and  be  has  been;  and  they  also  stipulated 
for  fair  terms  for  the  other  two  tenants  as  to  their  growing  crops. 
The  undertenants  had  not  a  legal  right  to  a  lease  ;  but  they  had  a 
fair  claim,  if  they  acted  properly.  In  the  choice  of  a  tenant  I 
should  always  feel  a  desire  to  give  a  preference  to  the  actual 
occupier  of  the  soil,  as  far  as  it  can  be  done  with  a  due  regard  to 
the  interests  of  the  persons  entitled  to  the  property.  In  this  case 
the  claim  of  the  undertenants  is  not  entitled  to  much  respect ;  for, 
not  being  amenable  to  the  head  landlord,  they  took  advantage  of 
their  situation,  and  used  the  property  in  a  way  which  would  prevent 
any  landlord  from  accepting  them  as  tenants.  I  never  would,  as  a 
Judge,  or  in  my  private  capacity,  accept  a  person  as  tenant  who  had 
exhausted  and  wasted  the  lands.  But,  though  this  was  the  case, 
I  am  satisfied  that  their  conduct  had  no  influence  on  the  persons 
letting  the  estate. 

Now,  with  regard  to  the  re-letting,  there  is  a  circumstance 
which  is  entitled  to  some  weight.  Though  Mr.  Cruise  was  absent 
from  the  country,  and  had  to  depend  on  his  agent,  yet  there  were 
persons  resident  in  this  country,  ^Mr.  Lynch  and  Mr.  Galway,  who  [  *479  j 
were  equally  interested  with  himself  in  seeing  that  the  property 
was  well  managed.  He  had,  therefore,  an  advantage  from  the 
state  of  the  title,  which  he  could  not  have  enjoyed  had  he  had  an 
undivided  possession  of  the  lands.  Under  these  circumstances,  a 
prmted  notice  was  circulated,  stating  that  this  property  was  to 
be  let;  and  referring  persons,  desirous  of  becoming  tenants,  to 
Mr.  Galway^  Mr.  Lynch,  and  Mr.  Smyth.     The  undertenants  were 
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Dtas  invited  to  send  in  proposals ;  and  they  did  make  offers,  as  did  also 
Gbuis*.  ^^-  Dyas,  a  gentleman  of  capital  and  skill,  who  resided  in  the 
neighbourhood  and  cultivated  his  own  estate ;  and  the  result  was, 
that  Lynch,  Smyth,  and  Gal  way,  accepted  Mr.  Dyas's  offer  in 
preference  to  those  of  the  undertenants;  and  agreed  to  let  the 
li^ds  to  him. 

To  this  bill,  filed  for  a  specific  execution  of  that  agreement,  it  is 
objected  by  Mr.  Cruise,  fir^,  that  Mr.  Smyth  bad  not  any  authority 
from  him  to  let  the  lands,  and  therefore  that  he  is  not  now  bound 
to  grant  the  lease  :  and  secondly,  that,  if  Smyth  had  authority  to 
let  the  lands,  that  authority  was  coupled  with  two  conditions: 
first,  that  it  should  be  by  a  lease  to  be  made  by  the  owners  of  both 
the  moieties,  and,  consequently,  that  the  plaintiff  must  now  show 
that  he  is  entitled  to  a  lease  from  the  persons  entitled  to  both 
moieties ;  and  secondly,  that  the  lease  should  be  made  at  the  best 
rent ;  and  for  that  purpose,  the  power  of  leasing  in  the  will,  under 
which  bot|;i  Cruise  and  Lynch  derive,  was  referred  to. 

(His^  Lordship  then  commented  on  the  evidence,  and  came  to 
the  conclusion,  that  Mr.  Smyth  was  authorized  by  Mr.  Cruise  to  let 
the  lands.) 
[  480  ]  It  was  next  objected,  that  if  Mr.  Smyth  were  authorized  to  let 

the  lands,  his  authority  depended  on  the  observance  of  two  con- 
ditions :  the  first  of  which  was,  that  the  letting  should  be  with  the 
concurrence  of  the  co-owners  of  the  estate :  and  it  is  said,  but  not 
argued,  that  it  is  impossible  to  obtain  that  concurrence;  for,  though 
both  Lynch  and  Galway  have  executed  the  lease  to  Mr.  Dyas,  yet 
the  provisional  assignee  of  Mr.  Lynch  has  not  been,  nor  can  he  be, 
compelled  to  do  so  ;  and  that  the  order  to  take  the  bill  pro  confesso 
will  not  enable  me  to  make  a  decree  against  him.  The  case  stands 
thus  :  the  legal  estate  was  in  a  trustee  for  Gtilway,  for  a  term  of 
years,  dependent  on  the  life  of  Ljmch ;  and  he  could  make  a  legal 
demise  commensurate  with  his  estate.  Lynch  had  the  reversion 
expectant  on  the  term  for  years  vested  in  him ;  and  he  was  capable 
of  exercising  the  power  of  leasing,  subject,  of  course,  to  the  term 
granted  to  the  trustee  for  Galway :  he  had  covenanted  with  Galway 
to  execute  that  power  upon  the  expiration  of  the  lease  to  Hopkins ; 
and  he  and  Galway,  in  whom  the  legal  estate  in  the  term  was  then 
vested,  joined  in  executing  the  lease  to  Dyas.  This  was  not  a  legal 
execution  of  the  power ;  for  the  power  was  vested  in  the  tenant  for 
life,  subject  to  the  incumbrance,  and  the  estate  for  life  in  respect 
of  which  only  he  could  exercise  it,  had,  upon  his  insolvency,  passed 
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to  the  proyifiional   assignee.     But  the  provisional  assignee  took        dyab 

the  estate  subject  to  all  the  equities  and  liabilities  to  which  it  was      cbuibe. 

subject  in  the  hands  of  the  insolvent :  therefore,  in  this  case,  he 

was  bound,  by  the  previous  legal  covenant  of  Lynch,  to  exercise 

the  power.    The  insolvent  statutes  give  authority  to  assignees  to 

execute  powers  like  these  for  the  benefit  of  the  creditors;  and  th^re 

is  no  doubt  that  it  is  for  their  benefit  that  this  power  should  be 

exercised ;  for  if  they  should  become  entitled  in  possession  *to  the       [  *48i  ] 

estate,  they  will  find  a  tenant  paying  a  greater  rent  than  could  be 

obtained,  if  the  power  were  not  exercised.     Then,  there  being  a 

binding,  bond  fide  contract  entered  into  with  the  tenant  for  life,  can 

I  enforce  it  against  his  assignee  ?    There  is  an  order  to  take  this 

bill  pro  confesso  against  him ;  and  that  amounts  to  an  admission 

by  him  of  all  the  facts  stated  in  the  bill.     He  thus  admits  that  he 

has  taken  the  life  estate  of  the  insolvent,  bound  by  this  covenant. 

I  shall  therefore  decree  the  provisional  assignee  to  do  all  necessary 

acts  to  give  effect  to  the  lease  to  Mr.  Dyas,  supposing  \  should  be 

of  opinion  that  this  contract  ought  to  be  enforced. 

The  next  objection  is  this :  it  is  said  that  in  a  letter  from  Mr. 
Smyth  to  Mr.  Cruise,  asking  for  authority  to  let  the  lands,  he  said 
that  he  would  endeavour,  with  the  aid  of  Lynch  and  Galway,  to  set 
them  to  the  best  advantage :  and  his  request  being  acceded  to,  it 
was  argued  that  these  words  were  equivalent  to  similar  words  in  a 
power  of  attorney,  and  gave  a  conditional  authority  only  to  Mr. 
Smyth.  Even  without  such  words,  I  think  an  agent  is  bound  to  let 
the  lands  of  his  principal  to  the  best  advantage  ;  and  though  I  do 
not  agree  that  the  rent  is  to  be  weighed  in  the  same  scales  whether 
a  man  is  acting  as  owner  or  as  agent,  yet  I  agree  that,  if  this  be 
not  a  contract  for  a  lease  at  the  best  rent,  it  is  not  to  be  enforced. 
But  I  do  not  desire  to  be  understood,  that,  either  in  the  case  of  a 
purchase  or  lease,  upon  the  ground  of  mere  undervalue,  a  bond  fide 
letting  or  sale,  which  would  be  binding  on  the  principal  himself, 
will  not  be  equally  binding  on  him  where  he  acts  through  his  agent, 
if  that  agent  has  acted  fairly  and  honestly.  I  could  not  do  a  more 
mischievous  thing  than  to  avoid  a  contract,  bond  fide  entered  into 
by  an  agent,  because  it  is  proved  that  the  ^property  was  worth  a  [  *482  ] 
shilling  or  two  more  rent  than  he  obtained  for  it. 

(His  Lordship  then,  after  minutely  going  through  the  evidence 
of  value,  came  to  the  conclusion  that  the  rent  agreed  to  be  paid  by 
Mr.  Dyas  was  the  best  rent  that  could,  under  the  circumstances, 
have  been  obtained  for  the  lands.) 

R.B. ^VOL.  LXIX.  28 
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Dtab  I  have  examined  the  question  of  valae  with  care,  in  order  to  show 

Cbuisb.      that  what  Mr.  Dyas  has  given  is  fairly  equal  to  the  most  that  could 
have  been  obtained  for  the  property ;  but  it  is  worth  while  to 
consider  what  is  the  law  upon  this  point,  and  whether  there  is 
anything  in  the  objection,  even  supposing  that  this  was  a  case 
where  a  higher  offer  had  been  made.    In  Doe  v.  Radeliffe  (i)  the 
defendant  claimed  under  a  lease  made  by  a  tenant  for  life  under  a 
power  to  lease  at  the  best  rent.    The  rent  reserved  was  432.  per 
annum.    It  was  proved  that  the  tenant  for  life,  before  he  made  the 
lease,  had  two  offers  from  other  persons,  one  at  502.  and  the  other 
at  near  602.  a  year ;  it  was  therefore  said,  that  432.  was  not  the 
best  rent.     The  jury  found  that  it  was ;  and  a  motion  for  a  new 
trial  having  been  made,  ''  the  Goubt  refused  the  rule,  there  being 
no  pretence  to  impeach  the  lease  on  the  ground  that  the  letting  at 
48{.  a  year  was  not  done  bond  fide  by  the  tenant  for  life  at  the  time ; 
he  not  having  taken  any  fine  or  other  consideration  for  the  lease, 
and  having  a  manifest  interest  to  get  the  best  rent,  which,  under  all 
the  circumstances,  and  due  consideration  of  the  ability  and  good 
management  of  the  tenant,  could  reasonably  be  obtained.    And 
they  said  that,  where  the  transaction  was  fair,  and  no  fine  or  other 
[  *48S  ]      collateral  consideration  was  taken  by  the  tenant  *for  life,  leasing 
under  the  power,  or  injurious  partiality  manifestly  shown  by  him 
in  favour  of  the  particular  lessee,  there  ought  to  be  something 
extravagantly  wrong  in  the  bargain,  in  order  to  set  it  aside  on  this 
ground  ;  for  in  the  choice  of  a  tenant  there  were  many  things  to  be 
regarded  besides  the  mere  amount  of  the  rent  offered."     I  ask,  is 
there  anything  extravagantly  wrong  in  this  bargain,  which  would 
call  on  me  to  withhold  the  aid  of  the  Court  to  enforce  the  contract  ? 
In  the  case  of  The  Queenabury  Leases  (2)  Lord  Eldon  said,  **  There 
is  but  one  criterion  which  our  Courts  always  attend  to  as  the  lead- 
ing criterion  in  discussing  the  question  whether  the  best  rent  has 
been  got  or  not ;  that  is,  whether  the  man  who  makes  the  lease  has 
got  as  much  for  others  as  he  had  got  for  himself  ;  for  if  he  has  got 
more  for  himself  than  for  others,  that  is  a  decisive  evidence  against 
him.     The  Court  must  see  that  there  is  reasonable  care  and  dili- 
gence exerted  to  get  such  rent  as,  care  and  diligence  being  exerted, 
circumstances  mark  out  as  the  rent  likely  to  be  obtained."     These 
authorities  are  conclusive  as  regards  this  question.     The  evidence 
as  to  value  in  this  case  is  so  clear,  that  it  would  seem  extraordinary 
how  the  objection  arose,  were  it  not  that  Mr.  Cruise  was  led  to 
(1)  10  E.  B.  296  (10  East,  278).  (2)  Cited  2  Bug.  on  Powers,  428. 
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suppoee  that  there  was  some  unfair  dealing  on  the  part  of  Mr.  dyas 
Smyth.  It  is  seldom  that  a  charge  of  fraud  is  put  forward  which  cruisr. 
is  not  grounded  upon  some  fact  proved  in  the  cause ;  but  here  there 
is  no  foundation  whatever  for  the  allegations  of  Mr.  Cruise.  I 
should,  therefore,  feel  no  difficulty,  upon  that  ground,  of  enforcing 
this  contract  against  Mr.  Cruise,  even  as  a  contract  to  bind  the 
remainder-man,  and  leave  him,  if  he  thought  proper,  to  impeach 
the  lease ;  as  was  done  in  Corry  v.  Corry  (i),  in  which  a  bill  was 
filed  against  a  tenant  "^for  life,  with  power  to  lease  at  the  best  rent,  [  *^84  ] 
for  a  specific  execution  of  a  contract  to  grant  a  lease;  and  the 
tenant  for  life  objected  that  the  rent  reserved  was  not  the  best  rent, 
and  that  the  remainder-man  ought  to  be  a  party  to  the  suit.  Lord 
LiTFOBi)  overruled  the  second  objection,  and  decreed  a  specific  per- 
formance ;  but  directed  a  clause  to  be  inserted  in  the  lease  whereby 
the  defendant  should  not  be  bound  to  warrant  the  title  against  the 
person  in  remainder. 

If  this  had  not  been  my  opinion,  I  must  have  decreed  a  partial 
execution  of  the  agreement  against  Cruise,  for  the  term  of  his  life. 
There  are  some  authorities  upon  this  subject ;  but  none  of  them 
stand  in  the  way  of  such  a  decree.  In  Lawrenson  v.  BuUer  (2)  there 
was  a  power,  with  the  consent  of  trustees  of  the  settlement,  to  lease 
for  lives  renewable  for  ever,  at  the  best  rent,  without  fine.  The 
tenant  for  life,  without  the  consent  of  the  trustees  who  refused  to 
join,  and  the  lessee  colluded  to  have  a  lease  granted  in  reality  for  a 
fine,  though  not  apparently  so :  for  it  was  agreed  that  the  furniture, 
(Sms.,  was  to  be  valued,  and  the  lessee  was  to  pay  double  the  valua- 
tion to  the  tenant  for  life.  Lord  Rpdbsdalb  held,  that  he  would 
not  enforce  an  improper  contract  against  the  remainder-man,  which 
no  Judge  in  equity  will  ever  do  ;  but  he  also  held,  though  he  had 
not  occasion  to  decide  that  point,  that  there  could  be  no  partial 
performance  of  the  agreement ;  for  that  the  parties  did  not  mean 
to  bind  the  interest,  which  the  tenant  for  life  had  in  the  lands,  but 
to  commit  a  fraud  on  the  power ;  and,  therefore,  that  the  Court 
would  not  assist  either  party.  The  state  of  the  title,  I  may  observe, 
was  known  to  the  parties,  and  they  intended  to  execute  the  power 
illegally.  *EUard  v.  Lord  Landaff{z)  was  also  the  case  of  a  power  to  [  •iss  ] 
lease  at  the  best  rent ;  and  upon  the  making  the  agreement  which 
the  lessee  sought  to  enforce,  an  old  lease  of  the  lands,  one  life  in 
which  was  in  esse,  was  surrendered.     The  surrender  of  the  old 

(1)  WalliB'  Bep.  278.  (3)  12  B.  B.  22  (1  B.  &  Beat.  241). 

(2)  1  Sch.  &  Lef.  13. 
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DvAR  lease  was  part  of  the  consideration  for  granting  the  new ;  the  best 
Cruise.  rent,  therefore,  was  not  reserved, — there  was  a  great  difference. 
Lord  Manners  dismissed  the  bill ;  for  the  lessee  knew  that,  at  the 
time  he  contracted  for  the  new  lease,  the  life  in  the  old  lease  was 
at  the  point  of  death  ;  which  fact  he  concealed  from  his  landlord. 
That  case,  therefore,  is  not  an  authority  against  decreeing  a  partial 
execution  of  the  contract ;  it  was  a  case  of  fraud.  In  O'Rourke  v« 
Percival{\)  the  lands  were  limited  to  the  husband  for  life,  with 
power  to  him  and  his  wife,  during  their  respective  lives,  to  lease  at 
the  best  rent,  without  fine.  In  1779  the  husband  and  wife  demised 
the  lands  to  the  defendant  for  thirty-one  years  ;  and,  fourteen  years 
before  the  expiration  of  that  lease,  the  husband  alone  agreed  to 
grant  another  lease  to  the  plaintiff,  and  took  a  fine.  The  bill  was 
filed  to  enforce  the  agreement  so  far  as  the  husband  had  power  to 
carry  it  into  effect ;  but  Lord  Manners  refused  to  decree  a  partial 
performance.  There  again  the  agreement  was  a  fraud  on  the  power. 
The  Chancellor  also  relied  on  this,  that  there  was  no  evidence  to 
show  that  the  rent  reserved  and  the  fine  were,  together,  the  full 
value  of  the  lands.  I  do  not  understand  that  objection,  or  what 
weight  is  to  be  given  to  it ;  but  I  think  the  bill  was  properly  dis- 
missed in  that  case.  Harnett  v.  Yielding  (2)  depended  really  upon 
the  construction  to  be  given  to  the  memorandum,  which  Lord 
[  *486  ]  Bedesdale  properly  held  did  not  *give  the  lessee  a  right  to  a 
renewed  lease ;  but  he  certainly,  in  that  case,  laid  down  some  rules 
which  were  not  called  for.  In  that  case  the  lessor  covenanted,  by 
the  old  lease,  to  execute  a  further  lease  for  twenty-one  years,  at  any 
time  during  his  life,  at  the  old  rent ;  and  Lord  Bedesdale  thought 
that  covenant  was  objectionable.  I  cannot  entirely  go  along  with 
him  in  that  proposition  ;  for  though  it  would  be  an  objection  if,  at 
the  time  when  the  contract  is  to  be  performed,  it  is  not  the  best 
rent,  I  do  not  see  how  it  is  an  objection,  if,  at  that  time,  the  old 
rent  is  the  best  rent.  What  harm  is  done  in  such  a  case,  when  the 
new  lease  is  within  the  power?  In  Doe  d.  Bromley  v.  Bettison  (s), 
a  lease  under  a  power  was  objected  to,  because  the  tenant  for  life 
covenanted  that,  during  his  life,  he  would,  at  the  request  of  the 
lessee,  every  year  renew  the  lease  for  the  same  term  and  at  the 
same  rent ;  but  Lord  Ellenborouoh,  in  pronouncing  the  judgment 
of  the  Court  overruling  the  objection,  said,  ''Then,  as  to  the 
covenant  for  renewal,  it  is  said  it  has  a  tendency  to  induce  the 

(1)  12  B.  E.  68  (2  B.  &  Beat  58).  (3)  11  R  R  385  (12  Eaat,  304). 

(2}  9  B.  B..98  (2  Sch.  &  Lef.  649). 
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lessor  to  run  the  question  on  the  qtiantum  of  rent  reserved  very  dtas 
closely ;  for  if  he  renewed  at  the  end  of  twenty  years  from  the  first  cbuisk. 
granting  of  the  lease,  the  remainder-man  might  have  a  lease  fixed 
on  him  for  twenty-one  years  from  that  time,  reserving  less  than 
the  best  rent  which  then  could  have  been  reserved ;  but  the  answer 
is,  that  if  the  fact  were  so,  the  lease  would  be  void,  and  the 
remainder-man  might  bring  his  ejectment  and  recover  thepremises.'' 
That  does  not  quite  agree  with  the  position  of  Lord  Bbdesdale. 
There  are  other  cases,  which  it  is  unnecessary  to  refer  to  more 
particularly,  which  do  not  support  the  doctrine  of  Lord  Bbdbsdalb 
on  this  subject;  and  my  impression  is,  that  if  the  best  rent  be 
reserved  at  the  time,  *the  contract  ought  to  be  enforced.  But  then  [  **87  ] 
the  question,  whether  the  plaintiff  was  entitled  to  a  partial  per- 
formance of  the  agreement,  arose.  Lord  Bbdbsdalb  refused  it ;  for 
he  said  that  the  lessee  knew  the  party  had  only  a  limited  power 
of  leasing,  and  intended  to  execute  it ;  and  that  there  was  no 
mutuality.  I  doubt  whether  that  can  be  maintained  as  the  law  of 
the  Court,  when  there  is  no  fraud  in  the  transaction.  If  there  be 
a  bond  fide  intention  to  execute  the  power,  and  that  contract  cannot 
be  carried  into  effect,  I  do  not  see  why  the  interest  of  the  tenant 
for  life  should  not  be  bound,  to  the  extent  he  is  able  to  bind  it, 
unless  there  be  some  inconvenience.  In  a  late  case,  Graham  v. 
Oliver  (i),  the  Master  of  the  Bolls,  alluding  to  the  difficulties  in 
these  cases,  observed,  that  the  Court  had  thought  it  right,  in  many 
cases,  to  get  over  these  difficulties,  for  the  purpose  of  compelling 
parties  to  perform  their  agreements;  and  that  it  was  right  they 
should  be  compelled  to  do  so,  where  it  can  be  done  without  any 
great  preponderance  of  inconvenience.  If,  therefore,  it  had  appeared 
in  this  case,  that  Mr.  Dyas  was  aware  that  the  lease  was  to  be  made 
to  him  by  means  of  the  execution  of  a  power,  then,  although  the 
rent  were  not  strictly  the  best,  yet  I  should  have  been  of  opinion, 
this  being  a  fair  transaction,  that  Mr.  Dyas  would  be  entitled  to  a 
performance  of  the  contract,  to  the  extent  of  binding  the  life  estate 
of  Mr.  Cruise :  as  in  the  case  referred  to,  in  the  note  to  Laivrenson 
V.  Butler  (2),  where  an  incumbent  contracted  with  a  tenant  in  tail 
in  remainder  for  the  purchase  of  the  advowson,  and,  on  the  faith 
of  that  contract,  built  a  better  house  on  the  glebe ;  afterwards,  the 
person  in  whom  the  life  estate  was  vested  refused  to  join  in  making 
a  tenant  to  the  prtecipe  in  order  that  ♦a  recovery  might  be  suffered ;  [  •488  ] 
and  consequently  no  sufficient  conveyance  could  be  made  of  the 
(1)  52  R.  B.  38  (3  Beav.  128).  (2)  1  Sch.  &  Lef.  19. 
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advow8on.  But  Lord  Thublow  held  that  the  purchaser  was  entitled 
to  a  partial  performance  of  the  contract ;  for  that,  on  the  faith  of 
it,  he  had  expended  money  on  the  glebe.  So  here,  Mr.  Dyas,  on 
the  faith  of  this  contract,  has  in  the  course  of  the  first  year  of  his 
term  expended  upwards  of  7002.  in  lasting  improvements ;  and, 
therefore,  I  should  have  held,  if  it  had  been  necessary  to  decide 
the  point,  that  Mr.  Dyas  was  entitled  to  a  decree  for  a  partial 
performance  of  the  contract. 

I  have  gone  into  the  consideration  of  this  point,  merely  to  show 
Mr.  Cruise  that,  in  any  view  of  the  case,  he  could  not  have 
succeeded  to  the  extent  he  desired ;  but  I  hold  without  difficulty, 
that  this  is  a  valid  contract  binding  upon  the  inheritance,  and  that 
the  contract  musb  be  specifically  performed  by  the  grant  of  a  lease 
for  the  whole  term  mentioned  in  it ;  and  Mr.  Cruise  must  pay  the 
costs  of  the  suit. 


1846. 
June  18. 

Sib  Edwabd 

SUGDKN, 

L.C. 

[621] 


BURROWES   V.   MOLLOY. 

(2  Jo.  &  Lat.  521—529;  S.  C.  8  Ir.  Eq.  E.  482.) 

Advances  made  by  a  mortgagee  for  the  preservation  of  the  estate  (eas.  gr. 
head  rent  paid  by  him)  follow  the  nature  of  the  mortgage  security :  and  if 
the  mortgagee  is  not  entitled  to  foreclose  the  mortgage  until  after  the 
decease  of  mortgagor,  neither  is  he  entitled,  during  the  life  of  the  mort- 
gagor, to  a  sale  of  the  estate  for  payment  of  such  advances :  but  if 
necessary,  a  receiver  will  be  appointed  to  keep  down  the  interest  on  the 
mortgage  debt  and  advances. 

The  proviso  for  redemption  in  a  mortgage  of  a  leasehold  for  years  was, 
that  upon  payment  of  the  principal,  on  a  day  mentioned,  and  interest 
thereon,  and  the  head  rents  in  the  mean  time,  the  deed  should  be  void.  By 
deed  of  equal  date,  reciting  that  the  agreement  of  the  parties  was,  that  the 
principal  should  not  be  called  in  until  after  the  decease  of  the  mortgagor, 
but  that,  by  mistake,  it  was  stated  in  the  mortgage  deed  that  the  principal 
might  be  called  in  on  a  day  certain,  the  mortgagee  covenanted  that  the 
principal  money  should  not  be  called  in  until  after  the  decease  of  the 
mortgagor;  anything  in  the  deed  of  mortgage  to  the  contrary  notwith- 
standing. 

Held,  that  the  mortgagee  could  not  foreclose  the  mortgage  during  the 
life  of  the  mortgagor,  though  the  interest  was  in  arrear,  and  the  mortgagor 
had  not  paid  the  head  rent. 

William  Loftus  Otwat,  being  possessed  of  several  houses  and 
gardens  under  a  lease  thereof  to  him  made  by  the  Hon.  S.  Herbert, 
for  the  term  of  sixty-one  years,  from  the  25th  March,  1882,  at  the 
yearly  rent  of  120Z.,  by  an  indenture  of  the  27th  of  March,  1888,  in 
consideration  of  the  sum  of  250Z.,  charged  them  with  an  annuity 
or  rent-charge  of  80^.,  payable  to  Thomas  O'Reilly  during  his  life. 
This  deed  contained  a  power  to   re-purchase  the  annuity  upon 
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payment  of  the  sum  of  260Z.  and  all  arrears,  and  giving  three 
months*  notice. 

In  July,  1886,  W.  L.  Otway  assigned  the  premises  demised  to        [  622  j 
him  to  Arabella  Lee,  for  the  residue  of  his  term  therein,  subject  to 
redemption  upon  payment  of  the  sum  of  6001. 

By  a  post-nuptial  settlement  of  the  2nd  of  January,  1887, 
W.  L.  Otway  assigned  his  interest  in  the  lease  to  two  trustees, 
upon  certain  trusts,  for  the  benefit  of  his  wife  and  children. 

After  the  execution  of  this  settlement,  the  plaintiff,  Peter  Burrowes, 
married  Catherine,  one  of  the  children  of  W.  L.  Otway. 

W.  L.  Otway  being  indebted  to  Peter  Burrowes  in  the  sum  of 
900Z.  for  money  lent,  by  indenture  of  mortgage  of  the  1st  of  June, 
1841,  made  between  himself  of  the  one  part,  and  Peter  Burrowes 
of  the  other  part,  assigned  the  houses  and  premises  demised  by 
the  lease  of  1882,  to  him,  for  the  residue  of  the  term  of  sixty-one 
years ;  subject  to  a  proviso,  that  if  W.  L.  Otway,  his  executors,  &c., 
should  pay  to  Peter  Burrowes,  his  executors,  &c.,  the  sum  of  9002. 
on  the  1st  of  May,  1842,  together  with  interest  thereon,  in  the  mean 
time,  at  the  rate  of  8Z.  108.  per  cent,  per  annum,  on  every  Ist  of  May 
and  Ist  of  November  in  each  year,  and  should,  in  the  mean  time, 
pay  the  yearly  rent,  and  perform  the  covenants  in  the  lease  of  the 
said  lands,  which  were  on  the  part  of  the  lessee  to  be  paid  and  per- 
formed, then  the  indenture  and  bond  collateral  therewith  should 
be  void. 

By  another  indenture  of  equal  date»  and  made  between  Peter 
Burrowes  of  the  one  part,  and  W.  L.  Otway  of  the  *other  part ;  [  *623  j 
after  reciting  the  mortgage  of  equal  date,  and  that  upon  the  treaty 
for  that  mortgage  it  was  stipulated  and  agreed  on,  that  the  principal 
sum  secured  by  it  should  not  be  called  in  until  after  the  decease  of 
W.  L.  Otway,  but  that  by  mistake  it  was  stated  in  the  deed  of  mort- 
gage, that  the  principal  sum  of  9002.  might  be  called  in  after  the 
Ist  of  May,  1842 ;  and  that  Peter  Burrowes,  in  order  to  correct  that 
error,  and  to  carry  the  original  intention  of  the  parties  into  execu- 
tion, proposed  to  execute  a  deed  of  covenant,  enlarging  the  time  of 
redemption  to  the  day  of  the  decease  of  W.  L.  Otway,  as  originally 
agreed  on;  it  was  witnessed  that,  Peter  Burrowes,  for  himself, 
his  executors,  administrators,  and  assigns,  covenanted  with  W.  L. 
Otway,  his  executors,  &c.,  that  the  principal  sum  of  9002.,  or  any 
part  thereof,  should  not  be  called  in  until  after  the  decease  of 
W.  L.  Otway,  anything  in  the  deed  of  mortgage  or  bond  collateral 
therewith,  to  the  contrary  in  anywise  notwithstanding. 
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BDBR0WK8  In  October,  1841,  W.  L.  Otway  granted  an  annuity  of  81L  to 
MoLLOY.  Thomas  Keller,  his  attorney,  and  charged  the  same  on  the  pre- 
mises demised  by  the  lease:  and  on  the  16th  of  May,  1848,  he 
executed  his  bond  and  warrant  of  attorney  to  confess  judgment 
thereon  to  the  plaintiff,  Peter  Burro wes,  in  the  penal  sum  of  4802., 
conditioned  for  the  payment  of  240Z.,  with  interest  at  6Z.  per  cent, 
per  annum;  on  which  bond  judgment  was  entered  as  of  Easter 
Term,  1848. 

On  the  day  after  the  execution  of  this  bond,  W.  L.  Otway  was 
arrested  for  debt ;  and  was  afterwards  discharged  as  an  insolvent 
debtor,  having  previously  executed  an  assignment  of  all  his  estate 
and  effects  to  J.  S.  MoUoy,  the  provisional  assignee.  At  the  time 
[  *624  ]  of  his  arrest,  a  large  arrear  *of  the  head  rent  of  the  mortgaged 
premises  was  due  to  the  Hon.  S.  Herbert,  who  commenced  legal  pro- 
ceedings for  the  recovery  thereof.  Peter  Burrowes,  in  order  to  save 
the  interest  under  the  lease  from  eviction,  on  the  16th  November, 
1848,  paid  to  the  Hon.  S.  Herbert  the  sum  of  887Z.  10«.  for  rent  up 
to  the  29th  September,  1848,  and  SI.  8s.  6d.  for  costs.  O'Beilly,  the 
prior  annuitant,  also  filed  a  bill  to  raise  the  arrears  of  his  annuity ; 
and  Peter  Burrowes,  to  prevent  further  litigation  and  expenses  to  the 
estate,  paid  him  80Z.,  being  the  arrears  due  to  him  up  to  September, 
1848,  together  with  111.  168.  lOd.  for  costs. 

The  bill  was  filed  by  Peter  Burrowes,  praying  that  an  account 
might  be  taken  of  the  sum  due  to  him  on  foot  of  his  mortgage  and 
judgments,  and  for  his  advances  for  arrears  of  head  rent,  annuity, 
and  costs ;  and  that  the  money  so  advanced  by  him  in  discharge  of 
the  arrears  of  head  rent,  with  the  interest  thereof,  might  be  declared 
to  be  a  valid  charge  on  the  premises,  in  priority  to  all  charges  and 
incumbrances  affecting  the  premises ;  and  that  he  might  be  declared 
entitled  to  add  the  sums  paid  by  him  for  the  arrears  of  the  annuity, 
and  costs,  to  his  other  demands ;  and  that  the  indenture  of  the  2nd 
January,  1887,  might  be  declared  fraudulent  and  void  against  the 
plaintiff;  and  for  payment  of  the  moneys  to  be  found  due  to  the 
plaintiff  on  the  taking  of  such  account ;  and  in  default,  a  foreclosure 
and  sale ;  and  that  the  plaintiff  might  be  at  liberty  to  redeem  the 
mortgage  of  the  1st  July,  1886,  and,  if  necessary,  to  re-purchase 
the  annuity  of  the  27th  of  March,  1883 :  and  for  a  receiver. 

At  the  time  of  filing  this  bill  there  was  due  to  the  plaintiff,  on 
foot  of  the  mortgage  of  1841,  the  principal  sum  of  9002.,  and  a 
[  *625  ]      small  arrear  of  interest  on  account  of  the  half-year'6  *gale  thereof, 
which  became  due  next  before  the  filing  of  the  bill. 
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O'Beilly,  by  his  answer,  denied  the  right  of  the  plaintiff  to  be    Bubrowbs 
paid  the  sum  advanced  by  him  for  head  rent,  in  priority  to  his      molloy. 
annuity ;  as  it  had  been  paid  without  his  privity  or  consent. 

Keller  insisted  that,  by  reason  of  the  deed  of  covenant,  the 
plaintiff  was  not  entitled  to  foreclose  his  mortgage  until  after 
the  decease  of  W.  L.  Otway;  and  that  his  right  to  relief,  on 
foot  of  the  advances  made  by  him,  followed  the  nature  of  his 
title  to  the  mortgage. 

Mr.  Serjt.  Warren,  Mr.  Brooke,  and  Mr.  Bowen,  for  the 
plaintiff:  Gladxvyn  v.  Hitch7nan{i)\  Stanhope  v.  Manners  {2). 

Mr.  Pigot  and  Mr.  Maley  for  the  defendant,  Keller,  cited 
Bonham  v.  Newcomb  (8) ;  Lawless  v.  Mansfield  (4) ;  Ramsbottom  v. 
WaUU  (6). 

Mr.  Close  for  the  defendant,  O'Eeilly. 

Mr.  R.  Warren  for  other  parties. 

Thb  Lord  Ghancbllob  :  [  626  j 

In  this  case,  the  mortgage  under  which  the  plaintiff  claims  bears 
date  the  1st  of  June,  1841,  and  is  in  the  common  form,  providing 
that  upon  the  payment  of  the  sum  of  900L  on  the  Ist  of  May, 
1842,  with  interest  thereon,  in  the  mean  time,  on  every  1st  of 
May  and  1st  of  November,  and  upon  payment  in  the  mean  time 
of  the  yearly  rent,  and  performance  of  the  covenants  in  the  lease, 
the  mortgage  should  be  void ;  but  by  a  deed  of  even  date  therewith, 
it  appears  that  the  agreement  between  the  parties  was,  that  the 
principal  sum  should  not  be  called  for  until  after  the  decease  of 
the  mortgagor.  This  deed  recited,  that  by  mistake  it  had  been 
stated  in  the  deed  of  mortgage  that  the  principal  sum  might  be 
called  in  upon  the  1st  of  May,  1842;  and  that  the  parties  to  it 
were  willing  to  correct  that  mistake,  and  to  carry  their  original 
intention  into  execution  ;  and  that  the  mortgagee  had  proposed  to 
execute  a  deed  of  covenant  enlarging  the  time  of  redemption  to  the 
day  of  the  decease  of  the  mortgagor,  as  originally  agreed  upon: 
and  then  the  mortgagee  covenanted  with  the  mortgagor,  that  the 
principal  sum  of  900Z.  should  not  be  called  in  until  after  the  decease 
of  William  Loftus  Otway,  the  mortgagor,  anything  in  the  deed  or 
bond  to  the  contrary  in  anywise  notwithstanding. 

(1)  2  Vem.  135.  (4)  68  E.  R.  303  (1  Dr.  &  War.  657). 

(2)  2  Eden,  197.  (5)  42  B.  E.  278  (5  L.  J.  (N.  8.)  Oh. 

(3)  1  Vern.  232.  92). 


362  1846.     CH.  (IE.)     2  JO.  &  LAT.  526—628.  [b.b. 

BUBB0WB8  Supposing  that  the  principal  Bom  had  been  made  payable  on  a 
MoLLOT.  given  day,  no  matter  whether  it  was  one  year  or  twenty  years  after 
the  date  of  the  mortgage,  with  interest  thereon  half-yearly  in  the 
mean  time,  and  that,  before  the  day  of  payment  of  the  principal 
money,  default  had  been  made  in  the  paynent  of  the  interest 
thereon,  the  mortgagee  would,  at  any  time  after  that  event,  have 
had  a  right  to  file  his  bill  for  a  foreclosure;  because  his  right 

[  •527  ]  became  absolute  at  law  *by  the  nonpayment  of  the  interest,  the 
estate  having  been  conveyed  subject  to  a  condition  which  had  not 
been  fulfilled.  But  here  the  agreement  was  different ;  for  although 
by  the  deed  of  mortgage  it  was  stipulated  that  the  principal  sum 
was  to  be  repaid  on  the  1st  of  May,  1842,  in  the  ordinary  form, 
yet  from  the  deed  of  covenant  it  appears  that  the  real  agreement 
between  the  parties  was,  that  the  principal  sum  should  not  be  called 
in  until  after  the  decease  of  the  mortgagor ;  and  there  is  an  actual 
covenant  by  the  mortgagee  that  he  will  not  call  in  the  principal 
money  during  the  life-time  of  the  mortgagor,  which  is  not  qualified 
by  any  stipulation  respecting  the  payment  of  the  interest  in  the 
mean  time,  or  of  the  rent  reserved  by  the  lease.  This  transaction 
assumed  a  different  shape  with  respect  to  the  payment  of  the  prin- 
cipal and  the  payment  of  the  interest ;  it  was  only  upon  the  non- 
payment of  the  principal  sum,  after  the  decease  of  the  mortgagor, 
that  the  mortgagee  was  to  have  a  right  to  foreclose.  Interest  was 
to  be  paid  half-yearly  upon  the  principal  sum ;  and  after  the  decease 
of  the  mortgagor  any  default  in  the  payment  of  the  interest  would 
enable  the  mortgagee  to  file  his  bill  of  foreclosure,  because  the 
condition  would  then  have  been  broken :  but  the  covenant  is  inde- 
pendent of  everything  contained  in  the  deed  of  mortgage ;  and  is,  in 
point  of  fact,  an  absolute  covenant,  that,  notwithstanding  anything 
contained  in  the  mortgage  deed,  the  mortgagee  will  not  call  in  the 
principal  money  during  the  life-time  of  the  mortgagor.  1  do  not 
see  how  any  default  in  the  payment  of  the  interest,  during  the 
life-time  of  the  mortgagor,  can  enable  the  mortgagee  to  commit  a 
breach  of  his  covenant.  It  was  said  that  this  was  like  a  case  where, 
although  the  money  was  by  the  proviso  for  redemption  to  be  paid 
at  a  fixed  period,  yet  the  mortgagee  covenants  that  he  will  not  call 
in  the  principal  for  a  longer  period,  unless  default  should  be  made 

[  •628  ]  in  the  payment  of  the  interest  in  the  mean  '''time ;  but  the  parties 
here  have  not  entered  into  such  an  arrangement.  I  think,  there- 
fore, that  under  these  instruments  the  plaintiff  was  not  at  Uberty 
to  file  his  bill  for  a  foreclosurci  as  far  as  relates  to  the  principal 
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money ;  and  therefore  cannot  do  so  in  respect  of  the  interest  which    Burbowes 
accrued  before  the  principal  sum  became  payable.  Mollot. 

Then  comes  the  question,  whether,  on  account  of  his  salvage 
claims,  the  plaintiff  is  entitled  to  file  this  bill.  No  authority  has 
been  cited  in  support  of  this  claim ;  and  I  am  of  opinion  that  he 
could  not  file  such  a  bill  as  a  mere  salvage  creditor :  for,  if  claiming 
as  a  mortgagee,  he  cannot,  during  the  life-time  of  the  mortgagor 
file  a  bill  to  foreclose ;  neither  can  he,  by  making  advances  arising 
out  of  his  character  as  a  mortgagee,  entitle  himself  to  maintain  a 
sait  which  he  could  not  maintain  in  his  original  character  of 
mortgagee.  That  is  settled  by  the  case  of  Ramsbottom  v.  WaUis  (i), 
which  has  been  referred  to,  where  a  second  mortgagee,  having 
covenanted  not  to  foreclose  his  mortgage  for  ten  years,  purchased 
up  the  first  mortgage,  and  then  sought  to  foreclose ;  and  it  was 
held  that  he  could  not  file  his  bill  to  foreclose  that  mortgage. 
Whatever  might  be  the  priority  of  his  claim,  he  could  not  enforce 
that  claim  by  reason  of  his  covenant. 

These  observations  refer  to  the  defence  set  up  by  Mr.  Keller : 
but  as  to  Mr.  O'Beilly,  the  plaintiff  must  submit  to  re-purchase  the 
annuity  granted  to  him,  or  have  his  bill  dismissed  as  against  him. 
A  party  has  no  right  to  file  a  bill  against  a  person  having  an 
existing  annuity,  unless  he  have  rights  prior  to  the  annuitant.  If 
the  plaintifiF  choose  to  re-purchase  the  annuity  to  O'Beilly,  he  is  at 
liberty  to  do  so.  He  may  offer  to  re-purchase  the  annuity,  but  he 
camiot  file  *a  bill  against  him  without  such  an  offer  on  his  part.  [  •629  ] 
Instead  of  so  doing,  the  plaintiff  has  filed  this  bill,  and  now  declines 
to  re-purchase  the  annuity. 

There  is  some  difficulty  in  this  case ;  but  I  think  the  plaintiff  is 
entitled  to  a  receiver.  I  do  not  see  what  right  Mr.  Keller  has  to 
prevent  it ;  for  he  cannot  contend  that  the  plaintiff's  interest  on 
the  principal  sum  ought  not  to  be  kept  down.  I  regret  that  I 
cannot  grant  the  relief  sought,  for  this  is  a  hard  case,  the  deed  of 
covenant  having  been  prepared  by  Mr.  Keller  himself. 

(1)  42  B.  R  278  (5  L.  J.  (N.  S.)  Ch.  92) ;  Coote  on  Mortgages,  App.  704. 
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1846.  GREEN  V.  GREEN  (1). 

June  18,  20. 

(2  Jo.  &  Lat.  529—643 ;  S.  0.  8  Ir.  Eq.  R.  473.) 

'suoD^*^  A  testator  devised  lands  to  P.,  upon  trust  to  convey  them  to  his  three 

X^Q,  '  sons,  with  remainders  to  their  respective  issue,  in  such  shares  as  P.  should 

r  529  ]  appoint,  and  in  default  of  appointment  he  gave  the  lands  to  them  equally  as 

tenants  in  common.  In  1786  P.,  in  execution  of  the  trust,  conveyed  part 
of  the  lands  to  the  use  that  in  case  S.  (one  of  the  sons)  should  marry  with 
the  consent  of  P.  first  ohtained,  hut  not  otherwise,  such  woman  or  women 
as  he  should  so  marry,  in  case  she  should  survive  him,  should,  during  her 
life,  receive  for  jointure  such  annuity  (not  exceeding  a  certain  sum),  as  S. 
should  appoint ;  and  to  the  further  use,  in  case  S.  should  marry  with  such 
consent,  hut  not  otherwise,  that  he  might,  hy  deed  or  will,  charge  the  lands 
with  500/.  for  portions  for  his  younger  children,  payahle  in  sudi  shares  as 
he  should  appoint. 

In  1788  S.  married  with  consent;  and,  reciting  his  power,  covenanted 
that  the  trustees  of  his  settlement,  in  case  there  should  he  one  or  more 
younger  children  of  the  marriage  living  at  his  death,  should  raise  500/.  out 
of  the  lands;  said  sum  to  be  divided  in  such  shares  and  proportions, 
amongst  such  younger  children,  as  he  should  by  will  appoint ;  and  for  want 
of  appointment,  equally. 

There  was  issue  of  this  marriage  three  younger  children. 

S.,  after  the  death  of  P.,  married  a  second  wife,  and  charged  the  lands 
with  an  annuity  for  her  jointure ;  and  died  leaving  his  wife  and  four  children 
of  his  second  marriage,  and  the  three  younger  children  of  his  first  marriage, 
surviving.  By  his  will,  in  1842,  he  appointed  one  shilling  to  each  of  the 
children  of  the  first  marriage,  and  the  residue  among  the  children  of  the 
second  marriage. 

Held,  upon  the  construction  of  the  settlement  of  1786  and  the  circum- 
stances, that  the  consent  of  P.  was  only  requisite  to  any  marriage  of  S. 
which  should  take  place  in  his  lifetime ;  and  that  the  children  of  the  second 
marriage  were  objects  of  the  power. 

2.  That  the  settlement  of  1788  amounted  to  a  contract,  that  so  far  as  S. 
could  bind  his  power,  the  children  of  the  first  marriage  should  take  the  fund 
equally  between  them,  if  he  did  not  otherwise  apportion  it  amongst  them ; 
that  upon  there  being  issue  of  the  second  marriage,  S.'s  power  of  appoint- 
ment was  gone ;  and  that  the  children  of  both  marriages  were  entided  to 
the  fund  equally  between  them,  as  one  class. 

GoDFRBY  Green,  being  seised  of  the  lands  of  Green  Hills,  under 
[  *530  ]  a  lease  for  three  lives,  with  a  covenant  *for  the  perpetual  renewal 
thereof,  devised  them  by  his  will,  which  bore  date  in  October,  1777, 
to  Francis  Green  and  Caleb  Powel,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  upon  trust  that  they,  or  the 
survivor  of  them,  should  in  his  or  their  discretion  convey  them  to 
his  three  sons,  Godfrey  Green,  Samuel  B.  Green,  and  John  Green, 
in  such  shares  and  proportions,  for  such  estates,  whether  in  fee, 
fee  tail  or  for  life,  with  remainder  to  their  respective  issues,  and 
subject  to  such  powers,  conditions  and  limitations  as  the  trustees^ 

(1)  Dawwn  v.  OUver-Maaset/  (1876)   2  Oh.  D.  753,  45  L.  J.  Ch.   519,    34 
L.  T.  551. 
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or  the  survivor  of  them,  should  by  deed  or  deeds  limit  or  appoint ;       Grrkn 
and  for  want  of  such  appointment,  he  directed  that  his  said  sons      qbebn. 
should  have,  hold  and  enjoy  the  lands,  share  and  share  alike,  to 
them  and  their  respective  heirs,  as  tenants  in  common  :  and  died 
shortly  afterwards. 

Francis  Green,  one  of  the  trustees,  died  in  1782 ;  and  disputes 

having  arisen  relative  to  the  mode  in  which  the  trusts  of  the  will 

should  be  carried  into  execution,  a  bill  was  filed  by  Caleb  Powell 

for  the  purpose :  but  all  the  parties  being  competent  to  compromise 

the  suit,  an  arrangement  was  entered  into,  which  was  carried  into 

effect  by  an  indenture  dated  the  20th  of  November,  1786,  and  made 

between  Godfrey  Green  of  the  first  part ;  John  Green  of  the  second 

part ;  Samuel  Green  of  the  third  part ;  John  O'Brien  and  Elizabeth, 

his  wife,  and  Edmund  Prendergast  and  Mary,  his  wife,  who  were 

annuitants  named  in  the  will  of  Godfrey  Green,  of  the  fourth  part ; 

Caleb  Powell  of  the  fifth  part ;  Simon  Purdon  and  Samuel  Dixon 

of  the  sixth  part ;  and  Bobert  Powell  and  Benjamin  Friend  of  the 

seventh  part:  whereby  it  was  witnessed  that,   in  pursuance  and 

execution  of  the  trusts  of  the  will,  Caleb  Powell,  together  with 

Godfrey  Green,  John  Green,  and  Samuel  Green,  according  to  their 

several  and  respective  estates  and  ^interests  therein,  granted  and      [  *iBi  ] 

released  the  said  lands  of  Green  Hills,  and  all  their  estates  and 

interests  therein,  unto  Simon  Purdon  and  Samuel  Dixon,  and  the 

survivor  of  them,  his  heirs  and  assigns,  for  the  lives  of  the  cestuis 

que  vie  named  in  the  existing  lease  of  the  lands,  and  the  life  of  every 

other  person  who  should  be  added  thereto,  pursuant  to  the  covenant 

for  perpetual  renewal  thereof :  to  hold  that  part  of  the  lands  called 

the  House  Division,  chargeable  with  the  entire  head  rent  payable 

oat  of  the  entire  of  the  lands,  and  subject  to  one-third  part  of  the 

renewal  fines,  to  the  use  of  the  trustees  for  a  term  of  100  years ; 

and,  subject  thereto,  to  the  use  of  Samuel  Green  and  his  assigns 

for  his  life ;  and  after  the  determination  of  that  estate,  to  the  use 

of  trustees  and  their  heirs  during  his  life,  upon  trust  to  preserve, 

&c. ;  and  from  and  after  the  decease  of  Samuel  Green,  then  to  the 

use,  intent,  and  purpose,  in  case  he,  the  said  Samuel  Green,  should 

marry  with  the  consent  and  approbation  of  the  said  Caleb  Powell 

first  had  and  obtained  in  writing,  but  not  otherwise,  that  such 

woman  or  women  as  he  should  so  marry,  in  case  she  should  happen 

to  survive  him,  should,  during  her  natural  life,  take  and  receive, 

for  and  in  the  name  of  jointure,  such  annuity  (not  exceeding  the 

rate  of  81.  by  the  1001.  for  each  1001.  as  he,  the  said  Samuel,  should 


•. 
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Oreen       actually  receive  as  a  portion  with  such  woman  or  women)  as  he 

Grskn.  should  by  deed  appoint ;  with  power  to  distrain  for  the  same. 
And  to  the  further  use,  intent,  and  purpose,  in  case  the  said  Samnel 
Green  should  marry  with  such  consent  and  approbation  as  aforesaid, 
but  not  otherwise,  that  he  should  and  might,  by  any  deed  to  be  by 
him  executed,  or  by  his  last  will  and  testament,  charge  and 
^  incumber  the  said  part  of  said  lands,  so  to  him  limited  for  life, 
with  any  sum  not  exceeding  the  sum  of  500/.  as  and  for  the  portions 
and  provisions  for  his  younger  children  lawfully  to  be  begotten ; 

[  *632  ]  and  *to  be  payable  at  such  times  and  in  such  shares  and  propor- 
tions as  he  should  by  said  deed  or  will  limit  and  appoint :  and 
subject  thereto,  in  case  the  said  Samuel  Green  should  marry  with 
such  consent  as  aforesaid,  then  to  the  use  of  the  first  and  other 
sons  of  Samuel  Green  by  his  said  wife,  quasi  in  tail  male ;  with 
remainder  to  the  daughters  of  the  marriage  in  tail  general ;  with 
divers  remainders  over  :  and  the  deed  contained  similar  limitations 
of  other  parts  of  the  lands  to  the  other  sons  of  the  testator  and 
their  issue.  U^on  the  execution  of  this  deed  Samuel  Green 
entered  into  possession  of  the  part  of  the  lands  limited  to  him. 

In  1788  Samuel  Green  married  Miss  Anna  Maria  Young,  having 
previously  obt&ined  the  written  consent  of  Caleb  Powell  thereto ; 
and  in  contemplation  of  that  marriage,  a  settlement  of  the  4th  of 
October,  1788,  was  made  between  Samuel  Green  of  the  first  part ; 
Anna  M.  Toung  of  the  second  part ;  Caleb  Powell  of  the  third  part ; 
and  Robert  Young  of  the  fourth  part;  whereby,  after  reciting, 
amongst  other  things,  the  will  of  Godfrey  Green,  and  the  indenture 
of  November,  1786,  it  was  witnessed,  that  in  consideration  of  600^., 
the  marriage  portion  of  Anna  Maria  Young,  and  for  the  purpose  of 
settling  and  securing  the  sum  of  500/.  for  the  younger  children  of 
him  the  said  Samuel  Green,  on  the  body  of  Anna  M.  Young,  out  of 
his  the  said  Samuel  Green's  division  or  share  of  the  lands  of  Green 
Hills,  under  or  by  virtue  of  the  several  powers  given  unto  him  by 
the  will  of  Godfrey  Green,  and  by  the  indenture  of  the  20th  of 
September,  1786 ;  he  the  said  Samuel  Green,  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  with  Caleb  Powell  and 
Bobert  Young,  their  heirs  and  assigns,  that  in  case  the  said 
intended  marriage  should  take  place,  the  share  or  division  of  the 

[  *633  ]  lands  of  Green  Hills,  known  by  the  name  *of  the  House  Division, 
should  be  settled  and  assured,  subject  to  a  jointure  of  48/.  per 
annum  for  Anna  Maria  Young,  to  the  use  of  the  first  son  of  Samuel 
Green  on  the  body  of  Anna  M.  Young  lawfully  to  be  begotten,  and 
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his  heirs  male ;  with  divers  limitations  over  :  and  farther,  that  they,  Qrbex 
the  said  Caleb  Powell  and  Bobert  Toung,  [or  the  sm-vivor  of  them,  obebn. 
or  the  executors  or  administrators  of  sach  survivor  (in  case  there 
should  be  one  or  more  younger  child  or  children  of  the  body  of 
Samuel  Green  on  the  body  of  Anna  M.  Toung  begotten,  living  at 
the  time  of  the  death  of  Samuel  Green),  should  raise  and  levy  the 
full  sum  of  500Z.  sterling,  out  of  the  rents,  issues,  and  profits  which 
should  be  issuing  and  payable  out  of  the  said  House  Division  of 
the  lands  of  Green  Hills,  over  and  above  the  jointure  thereby 
provided  for  Anna  Maria  Young,  and  without  prejudice  to  the  same  ; 
the  said  sum  of  5002.  to  be  divided  in  such  shares  and  proportions 
amongst  such  younger  children,  if  more  than  one,  and  in  such 
manner,  as  Samuel  Green  should  by  his  last  will  and  testament 
appoint  and  direct;  and  in  case  there  should  be  living  but  one 
younger  child  at  the  time  of  the  death  of  Samuel  Green,  the  said 
sum  of  500L  to  go  and  become  the  property  of  such  younger  child ; 
and  for  want  of  such  appointment,  that  then  and  in  such  case  the 
said  sum  of  5002.,  if  there  were  more  than  one  younger  child, 
should  go  in  gavel  amongst  such  younger  children,  to  be  paid  to 
them  at  twenty-one  or  marriage :  and  in  case  there  should  be  but 
one  younger  child  by  the  then  intended  marriage,  th^t  then  the  said 
sum  of  5002.  should  Uecome  the  property  of  the  said  younger  son 
or  daughter,  payable  at  the  time  therein  mentioned. 

There  was  issue  of  that  marriage  three  children,  viz. :  Godfrey 
Green,  and  the  defendants,  Anna  Maria  Young,  otherwise  Green, 
and  Sarah  Young,  otherwise  Green. 

Anna  Maria  Green  having  died,  Samuel  Green,  in  the  year  1815        [  634  ] 
(Caleb   Powell  being  then  dead),  married  Frances  Moffett;  and, 
upon  that  occasion,  he  received  a  fortune  of  8002.  with  his  wife. 
There  was  issue  of  that  marriage  five  children,  viz. :  the  plaintiffs, 
Samuel,  John,  Eliza,  Alicia,  and  Frances  Green. 

In  1889,  Godfrey  Green,  the  younger,  died  intestate,  leaving 
Bobert  Young  Green  his  eldest  son  and  heir-at-law. 

In  1841  Samuel  Green  executed  a  post-nuptial  settlement, 
whereby,  in  consideration  of  her  fortune  of  8002.,  he  charged  his 
portion  of  the  lands  with  a  jointure  of  642.  per  annum-  for  his  wife, 
Frances,  during  her  life,  in  case  she  should  survive  him. 

Samuel  Green  died  in  February,  1844,  having  made  his  will, 
dated  the  2nd  November,  1842,  whereby,  after  reciting  the  indenture 
of  the  20th  of  September,  1786,  and  his  power  to  charge  the  lands 
with  portions  for  his  younger  children,  he  charged  and  encumbered 
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Grekn  that  portion  of  the  landB  called  the  House  Quarter  with  the  stun  of 
Grbbk.  SOOi.  late  currency,  for  portions  and  provisions  for  his  yoanger 
children;  and  he  bequeathed  the  same  to  and  amongst  sach 
younger  children  in  the  manner  following,  that  is  to  say,  to  his 
eldest  daughter,  Anna  Maria  Young,  one  shilling ;  to  his  daughter, 
Sarah  Young,  one  shilling ;  to  his  son,  Samuel  Green,  one  shilling ; 
to  his  daughter,  Eliza  Green,  150Z.  sterling;  to  his  daughter, 
Alicia  Green,  lOOZ. ;  to  his  daughter,  Frances  Green,  200{. ;  and 
to  his  son,  John  Green,  112.  7«.  9d. 
[  585  ]  It  was  admitted  that  the  defendants,  Anna  Maria  Young  and 

Sarah  Young  (who  had  married  in  the  life-time  of  their  father), 
had  not  received  any  portion  or  fortune  on  the  occasion  of  their 
respective  marriages,  and  that  they  did  not  at  any  time  receive 
any  sum  of  money  by  way  of  advancement  in  life,  from  their 
father. 

The  bill  was  filed  by  the  children  of  the  second  marriage  against 
Robert  Young  Green,  the  younger  children  of  the  first  marriage, 
and  the  widow  of  Samuel  Green,  for  an  account  of  the  sum  due  on 
foot  of  the  charge  of  500Z.  so  bequeathed  by  the  will ;  and  that 
whatever  should  be  found  due  upon  the  taking  of  that  account 
might  be  paid  to  the  parties  entitled,  by  Robert  Young  Green ;  or, 
in  default,  a  sale. 

Mr.   Serjt.    Warren,   Mr.   Moore,  and  Mr.   Billing,   for   the 
plaintiffs  : 

*  *  The  appointment  by  the  settlement  of  1788  is  void, 
having  been  executed  in  favour  of  some  of  the  objects  of  the  power 
only.     ♦     ♦     ♦ 

[  536  ]  Mr.  Moore,  Mr.  Brooke,  Mr.  E.  Pennefather,  and  Mr.  R.  P. 

Lloyd,  for  the  younger  children  of  the  first  marriage,  [cited 
West  V.  Burney  (l)] : 

In  Bradith  v.  Bradish  (2),  a  case  like  the  present,  it  was  held, 
that  the  second  settlement  was  a  fraud  upon  the  children  of  the 
first  marriage.  We  submit,  however,  that  the  children  of  the 
second  marriage  are  not  the  objects  of  the  power  ;  for  that  marriage 
was  had  without  the  consent  of  the  trustee.    *    *    * 

Mr.  Mardey  and  Mr.  Owen  for  Robert  Young  Green. 
(I)  32  E.  B.  237  (1  Bubs.  &  My.  431).        (2)  12  E.  E.  109  (2  Ball  &  Bea.  479), 
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Mr.  Monahan  and  Mr.  Charles  Shaw  for  the  widow  of  Samuel       Obben 
Green.' 


1?. 
Obben. 


Mr.  Moore,  in  reply. 

[Other  cases  cited  by  counsel  are  referred  to  in  the  following 
judgment :] 

Thb  Lord  Ghanobllob  :  [  637  ] 

The  question  in  this  case  is  as  to  the  rights  of  the  plaintiffs, 
the  children  of  the  second  marriage.  The  case  is  one  of  some 
difficulty,  and  arises  out  of  the  will  of  Godfrey  Green,  by  which 
the  property  was  given  to  trustees,  with  the  unusual  power,  at 
their  discretion,  to  convey  it  to  the  three  sons  of  the  testator,  in 
such  shares  and  for  such  estates,  and  subject  to  such  powers,  con- 
ditions, and  limitations,  as  they  or  the  survivor  of  them  should 
think  proper ;  and  in  default  of  appointment  to  his  sons  in  fee,  as 
tenants  in  common. 

In  consequence  of  a  dispute  relative  to  the  disposition  of  the 
estates,  a  suit  was  instituted  by  one  of  the  trustees,  to  carry  the 
trusts  of  the  will  into  execution.  That  suit  was  compromised ;  and 
the  property  was  divided  into  three  portions ;  and  the  surviving 
trustee  (the  other  having  previously  died),  together  with  the  three 
sons,  conveyed  the  property  to  the  use,  as  to  each  separate  portion 
of  it,  of  one  of  the  sons  for  his  life ;  and  after  his  decease,  in  case  he 
should  marry  with  the  consent  of  the  trustee  (Mr.  Powell)  first 
obtained  in  writing,  but  not  otherwise,  that  such  woman  or  women 
as  he  should  marry,  in  case  she  should  happen  to  survive  him, 
should  yearly  during  her  life  receive,  in  the  name  of  jointure,  such 
annuity,  not  exceeding  the  rate  of  8Z.  by  the  lOOZ.  for  each  lOOZ.  as 
he  should  actually  receive  as  a  portion  with  such  woman  or  women, 
as  he  should  by  deed  appoint :  and  further,  in  case  he  should 
marry  with  such  consent  as  aforesaid,  but  not  otherwise,  that  he 
should  and  might,  by  deed  or  will,  charge  and  incumber  the  part 
of  the  lands  so  to  him  limited  for  life,  with  any  sum  not  exceeding 
5001.  as  and  for  a  provision  for  his  younger  children ;  and  "^to  be  [  *5S8  ] 
payable  at  such  times,  and  in  such  shares  and  proportions,  as  he 
should  by  such  deed  or  will  limit  and  appoint :  and,  subject  thereto, 
to  the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male ; 
remainder  to  the  daughters  in  tail  general ;  and  in  default  of  such 
issue,  then  to  the  other  two  brothers  and  their  issue,  with  precisely 
similar  limitations.     The  same  uses  were  declared  respecting  the 

B«B. — ^VOIi.  LXIX.  24 
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gbkkk  shares  of  each  of  the  other  brothers,  with  the  same  condition 
Qrkbk.       requiring  consent  to  marriage. 

Upon  the  first  marriage  of  Samuel,  which  was  had  with  the 
consent  of  Mr.  Powell,  a  settlement  was  executed,  whereby  he 
covenanted  to  settle  a  jointure  upon  his  intended  wife ;  and  also 
that  the  trustees,  in  case  there  should  be  one  or  more  younger 
child  or  children  of  the  marriage  living  at  his  death,  should  raise 
and  levy  the  sum  of  500Z.  sterling,  out  of  the  rents  and  profits 
which  should  be  issuing  out  of  the  lands,  over  and  above  the 
jointure  thereby  provided ;  which  sum  of  5002.  was  to  be  divided 
in  such  shares  and  proportions,  amongst  such  younger  children, 
and  in  such  manner,  as  he  should  by  will  appoint ;  and  in  default 
of  appointment,  the  said  sum  of  500Z.  was  to  go  in  equal  shares 
amongst  such  younger  children. 

Afterwards,  the  Act  of  Parliament  for  which  I  am  responsible 
was  passed ;  which  did  not  give  power  to  the  appointor,  in  cases 
like  the  present,  to  exclude  any  of  the  children ;  but  enabled  him 
to  give  any  sum  which  he  might  think  proper  to  each  of  the  objects 
of  the  power. 

It  is  argued,  first,  that  the  execution  of  the  power  in  favour  of 
the  children  of  the  second  marriage  is  bad ;  the  appointor  having 
[  *639  ]  married  his  second  wife  without  the  consent  *of  the  trustee,  who 
had  died  previously.  The  donee  of  the  power  has  executed  it  by 
giving  but  one  shilling  to  each  of  the  children  of  his  first  marriage  ; 
and  has  appointed  the  balk  of  the  fund  to  the  children  of  his  second 
marriage. 

The  first  question  which  arises  is,  whether  the  obtaining  the 
consent  of  the  trustee  to  his  first  marriage  was  a  sufficient  com- 
pliance with  the  condition.  I  am  of  opinion  that  it  would  not  be 
sufficient  in  this  case,  if  the  trustee  had  been  living  at  the  period  of 
the  second  marriage :  particularly  as  regards  the  widow ;  for  it  was 
expressly  declared  that  in  case  he  should  marry  with  the  consent 
of  the  trustee,  but  not  otherwise,  his  wife  should  have  the  jointure. 
It  is  an  express  declaration,  that  none  shall  have  the  jointure  but 
the  woman  whom  he  shall  marry  with  the  consent  of  the  trustee. 
This  altogether  distinguishes  the  case  from  that  of  Hutcheson  v. 
Hammond  (i),  and  shows  that  the  consent  of  the  trustee  to  the  first 
marriage  did  not  render  it  unnecessary  to  obtain  his  consent  to  the 
second  marriage.  But  here  the  question  is  different :  Mr.  Powell 
died  before  the  second  marriage;  and  the  question  is,   whether 

(1)  3  Br.  C.  C.  281. 
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his  death,  which  rendered  his  consent  unattainable,  created  an  Qbbbn 
insuperable  bar  to  the  exercise  of  the  power  in  case  Samuel  should  OREey. 
marry  again.  Manseli  v.  ManseU  (i)  was  relied  upon  as  an  authority 
against  this  being  held  to  be  a  good  execution  of  the  power :  but 
I  am  of  opinion  that  that  case  is  also  distinguishable  from  the 
present ;  for  there  the  Court  saw  an  intention  that  the  power  should 
not  be  exercised  without  the  consent  required,  and  accordingly  held 
that  there  was  a  breach  of  the  condition,  because  the  consent  might 
have  been  obtained  if  the  party  had  thought  proper  to  give  it. 
*Upon  the  construction  of  the  settlement  I  am  of  opinion,  that  all  [  *540  ] 
that  was  intended  by  the  clause  was,  that  Mr.  Powell  personally, 
during  his  life-time,  should  have  control  over  the  marriage  of  the 
sons ;  and  that  consent  having,  by  Mr.  Powell's  death,  been 
rendered  unattainable,  this  marriage,  although  without  the  consent 
of  Mr.  Powell,  was  such  a  marriage  as  to  make  the  issue  of  it 
objects  of  the  power. 

In  coming  to  this  conclusion,  it  is  certainly  very  difficult  to  get 
over  the  words  of  the  settlement  respecting  the  power  of  jointuring ; 
which  limit  the  jointure  *'  to  such  woman  or  women  as  he  should 
so  marry,"  that  is,  marry  with  consent:  but  as  I  think  the  intention 
of  the  parties  was,  that  the  obligation  to  obtain  the  consent  should 
be  imposed  only  during  the  life-time  of  the  party  competent  to  give 
such  consent,  I  shall  struggle  with  these  technical  terms,  so  as  to 
e£Fectuate  the  intention  of  the  parties.  The  limitations  in  the  will 
of  Godfrey  Green  justify  this  view ;  for  under  it,  in  default  of 
appointment  by  the  trustees,  the  three  sons  took  the  estate  as 
tenants  in  common  in  qiiasi  fee :  if,  therefore,  the  trustees  in  the 
settlement  of  1786  had  died  before  the  marriage  of  any  of  the  sons, 
as  their  consent  would  in  that  case  have  been  unattainable,  the 
settlement  would  have  been  defeated,  and  the  sons  must  have  fallen 
back  upon  the  limitations  in  their  father's  will.  Upon  the  whole 
case,  therefore,  I  am  of  opinion,  that  the  want  of  the  consent  of  the 
trustee  did  not,  under  the  circumstances,  prevent  the  exercise  of 
the  power  by  the  donee  in  favour  of  the  children  of  the  second 
marriage;  for  I  am  bound  to  follow  Lord  Eldon  in  Barrett  v. 
Crutchley  (2),  and  to  hold  that  the  power  did  include  all  the 
children,  as  well  those  of  the  second  as  of  the  first  marriage. 

By  the  settlement  executed  upon  the  first  marriage  that  ^power       [  *54i  ] 
was  exercised  in  favour  of  the  younger  children  of  that  marriage 
exclusively.     This  might  have  been  a  good  execution  of  the  power. 
(1)  Wilmot'8  Notes,  36.  (2)  15  Vee.  544. 
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Gbbbn  It  was  not  void  apon  the  face  of  it ;  for  the  appointor  might  not 
gbben.  ^^^^  married  again,  or  even  if  he  did,  he  might  not  have  had  any 
children  of  the  second  marriage,  who  would  be  objects  of  the  power. 
If  he  had  not  married  again,  the  power  would  have  been  properly 
executed;  for  this  settlement  would,  in  that  case,  have  included 
all  his  younger  children.  This,  therefore,  was  not  a  bad  execution 
of  the  power  at  the  time  when  it  was  made ;  although  it  would 
become  so,  if  there  were  any  children  of  the  second  marriage  ;  and 
such  having  been  the  case,  it  has  become  informal.  Now,  I  quite 
agree  in  the  proposition,  that  if  a  man  execute  a  power  imperfectly, 
and  that  there  is  nothing  to  prevent  a  further  execution  of  the 
power  by  him,  he  may  execute  it  again  in  a  valid  manner.  The 
appointor,  therefore,  still  possessed  the  ability  to  execute  the  power; 
and  accordingly  he  executed  it  by  his  will.  But  then  the  question 
arises,  could  he  execute  it  so  as  wholly  to  defeat  the  claims  of  the 
children  of  the  first  marriage  under  their  settlementi  and  to  let  in 
the  children  of  the  second  marriage  exclusively. 

There  is  no  doubt  upon  the  authorities,  that  a  man  having  a 
power,  may  bind  himself  not  to  execute  it,  save  subject  to  par- 
ticular restrictions  and  conditions.  He  may  release  it  altogether ; 
or  covenant  to  execute  it  in  a  particular  manner ;  and  the  Court 
will  give  e£fect  to  such  a  covenant.  Where  the  donee  of  the  power 
restricts  and  limits  himself  in  the  execution  of  it,  he  must  execute 
it  accordingly,  or  not  at  all.  In  this  case  the  donee  of  the  power 
appointed  the  entire  fund  to  the  younger  children  of  the  first 
marriage,  but  reserved  to  himself  the  power  of  apportioning  it 
|-  ^542  ]  amongst  "^them  as  he  thought  proper.  The  second  marriage  put 
an  end  to  the  power  of  apportionment.  The  money  was  to  be 
raised  as  before,  but  the  donee  could  not  apportion  the  fund  exclu- 
sively amongst  the  younger  children  of  the  first  marriage ;  for  the 
children  of  the  second  marriage  had  become  entitled  to  a  share  of 
it.  But  in  default  of  appointment  the  children  of  the  first  marriage 
were  to  take  the  fund  equally.  Is  not  that  in  effect  a  contract  by 
him,  that,  so  far  as  he  can  bind  his  power,  the  children  of  the  first 
marriage  shall  take  the  fund  equally  between  them ;  and  is  he 
at  liberty,  by  his  own  voluntary  act,  to  defeat  the  provision  made 
for  them  ?  I  am  of  opinion  he  had  no  such  power :  he  bound 
himself  to  give  effect  to  the  provision  in  favour  of  the  children  of 
the  first  marriage,  and  could  not,  by  a  voluntary  disposition,  defeat 
the  provision  which  by  a  solemn  deed  he  had  made  for  them. 
1  consider  the  execution  of  the  power  by  the  first  settlement  as 
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still  operative;  and  if  operativei  the  donee  conid  not  defeat  the  Qbbbn 
interest  of  the  children  of  the  first  marriage  under  it,  as  between  grbbn. 
themselves  and  the  children  of  the  second  marriage,  taking  in 
default  of  any  execution  of  the  power.  There  is  some  diMculty  in 
the  matter ;  but  the  conclusion  to  which  I  have  come  is,  that  the 
children  of  the  first  and  second  marriages  take  the  fund  equally 
between  them  as  children  of  one  class.  I  think  that,  within  the 
authorities  (not  meaning  to  strain  the  rule,  but  to  carry  into  effect 
the  intention  of  the  parties),  I  am  at  liberty  to  hold  that  the  500Z. 
belongs  to  the  children  of  both  marriages.  I  shall  therefore  declare 
that,  in  the  events  which  have  happened,  all  the  children  of  both 
marriages  are  entitled,  as  the  younger  children  of  their  father,  in 
equal  shares ;  and  that  the  plaintiffs  are  entitled  to  their  portion 
accordingly.  The  *costs  of  all  parties  must  come  out  of  the  fund  ;  t  ^'^^^  1 
and  let  the  widow  be  at  liberty  to  go  before  the  Master  to  establish 
(if  she  can)  her  right  to  the  annuity  she  claims  ;  she  must  pay  her 
own  costs  of  that  reference.  The  expense  of  raising  the  money 
must  be  borne  by  the  estate. 

Extract  fbom  the  Dbcrbb. — Declare  that  the  younger  children 
of  the  first  marriage,  and  all  the  children  of  the  second  marriage, 
take  the  sum  of  5002.  in  the  pleadings  mentioned,  between  them, 
as  one  class ;  and  that  the  plaintiffs  in  the  cause  are  entitled,  in 
the  events  which  have  happened,  and  under  the  instruments  which 
have  been  ei^ecuted,  to  their  portions  of  the  said  sum  of  5002. 
accordingly.  Let  the  expense,  if  any,  of  raising  said  monies,  be 
borne  out  of  the  estate,  and  let  the  costs  of  all  parties  to  this  cause 
be  paid  out  of  the  fund.  Declare  that  the  defendant,  Frances 
Green,  otherwise  Moffet,  having  married  Samuel  Green,  deceased, 
in  the  pleadings  mentioned,  after  the  death  of  Caleb  Powell,  in  the 
pleadings  named,  his  consent  to  the  said  marriage  was  not  necessary 
to  enable  the  said  Samuel  Green  to  charge  his  portion  of  the  lands 
in  the  pleadings  mentioned  with  a  jointure  for  the  said  Frances 
Green :  and  let  the  said  Frances  Green  be  at  liberty  to  go  before  the 
Master  and  establish  her  right  to  the  jointure  in  her  answer  in  this 
cause  mentioned ;  and  if  she  should  establish  it,  declare  that  she 
is  entitled  to  have  the  same  provided  for  her  out  of  the  lands. 
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^^^^'  JENNINGS  V.  BOND(l). 

Ar»r.  7,8,  12,  ^^^ ^  ' 

^  BOND  V.  JENNINGS. 

(2  Jo.  ft  Lat.  720—746 ;  S.  C.  8  Ir.  Bq.  B.  755.) 

^^  A.,  being  seised  in  fee  of  Aidgullen,  confessed  a  judgment :  and  after- 

r  T20  1  wards,  upon  the  marriage  of  his  son  B. ,  conveyed  the  lands  to  the  use  of  B. , 

for  his  life,  remainder  to  the  issue  of  the  marriage ;  and  covenanted  that 
they  were  free  from  incumbrances.  By  his  will  he  gave  several  legacies, 
and  died,  having  appointed  B.  his  executor,  and  leaving  assets  more  than 
sufficient  to  pay  all  his  debts  and  legacies.  Upon  the  marriage  of  C,  one  of 
the  legatees,  a  settlement  was  executed,  whereby,  after  reciting  the  will  of 
A.,  and  that  the  legacy  of  C.  was  then  in  the  hands  of  B.,  as  executor,  C. 
assigned  the  legacy  to  trustees,  of  whom  B.  was  one,  upon  trust  for  C. 
for  her  life,  and,  after  her  decease  without  issue,  upon  trust  for  the 
benefit  of  the  judgment  creditor  and  his  issue.  In  1835  the  judgment 
creditor  instituted  a  suit  for  payment  of  his  judgment  out  of  the  real 
and  personal  assets  of  the  testator.  In  1836  C.  and  her  husband  (there 
being  no  issue  of  their  marriage)  instituted  another  suit  against  B.  and  the 
persons  entitled  under  their  settlement  in  default  of  issue  of  their  marriage, 
for  the  appointment  of  new  trustees,  and  an  account  of  the  trust  funds ; 
and  in  that  suit  an  order  was  made,  on  the  consent  of  B.,  but  witliout  notice 
to  the  persons  entitled  in  default  of  issue  of  C.  and  her  husband,  that  B. 
should  transfer  to  the  credit  of  that  cause,  stock  to  the  value  of  C.*s  l^acy, 
without  prejudice  to  the  rights  of  the  parties ;  and  it  was  ordered  that  the 
dividends  thereof  be  paid  to  0.  The  stock  was  accordingly  transferred  by 
B.,  who  purchased  the  same  with  the  produce  of  the  sale  of  part  of  the 
assets  of  the  testator,  which  were  outstanding  in  specie  when  the  bill  of 
1835  was  filed. 

The  assets  having  been  wasted,  the  children  of  B.,  claiming  as  specialty 
creditors  of  A.  under  his  covenant,  filed  a  bill  in  1840,  to  have  the  stock 
standing  to  the  credit  of  C/s  cause  applied  in  payment  of  the  judgment  debt. 
Held,  1.  That  the  stock  had  not  been  appropriated  to  the  payment  of  G.'s 
legacy,  either  as  against  the  specialty  creditors  or  the  other  legatees  of  A., 
but  that  it  still  continued  assets  for  payment  of  his  debts  and  legacies. 

2.  That  a  purchaser  for  value  of  a  legacy  was  but  a  purchaser  of  a  choee 
in  action ;  and  that  he  was  subject  to  the  same  equities,  in  respect  of  the 
legacy,  as  his  vendor;  and  therefore  to  refund  it  if  necessary  for  the 
payment  of  debts. 

3.  That  a  suit  by  a  judgment  creditor,  for  an  account  of  the  real  and 
personal  estate  of  his  debtor  and  payment  of  his  debts,  is  a  sufficient  li4 
pendens  to  affect  an  incumbrancer  on  the  life  estate  of  a  defaiilting  executor 
in  lands,  the  fee  of  which  was  subject  to  the  judgment,  with  notice  of 
an  equity  to  have  the  life  estate  applied  to  answer  the  default  of  the 
executor. 

4.  Where  the  question  is  not  between  a  registered  and  unregistered  deed, 
notice  by  lis  pendens  is  not  affected  by  the  registration  of  the  title  deed  of 
the  person  sought  to  be  affected  thereby. 

The  Rev.  Wensley  Bond  was  seised  in  fee  of  the  lands  of 
Ardgallen,  in  the  county  of  Longford.  In  1815,  upon  the  marriage 
of  his  third  daughter,  the  plaintiff  Rebecca  Jennings,  then  Rebecca 
Bond,  spinster,  with  William  Bond,  the  Rev.  Wensley  Bond  and 

(1)  Price  V.  Price  (1887)  35  Ch.  D.  297,  56  L.  J.  Ch.  530,  56  L.  T.  842. 
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William  Bond  respectively  executed  to  trustees  their  several  bonds,     Jennings 
with   warrants  to  confess  *  judgments  thereon,  each  in  the  penal        bond. 
sum  of  5,0001.,  conditioned  for  the  payment  of  the  principal  sum       [  *72i  ] 
of  2,5002.  within  three  months  after  the  decease  of  them  respec- 
tively; upon  trust,  in  the  event  of  William  Bond  dying  in  the 
lifetime  of  Bebecca  Bond,  without  leaving  issue  by  her  (which  event 
happened),  as  to  the  sum  of  1,500Z.,  part  of  the  sum  of  2,500Z., 
secured  by  the  bond  and  warrant  of  the  Bev.  Wensley  Bond,  for 
the  said  Bev.  Wensley  Bond,  his  executors,  &c. ;  and  as  to  the 
sum  of  1,000L,  residue  thereof,  in   trust  for  William  Bond,  his 
executors,  &c.     Judgment  was,  in  Hilary  Term,  1820,  entered  upon 
the  bond  of  the  Bev.  Wensley  Bond. 

William  Bond  died  in  1817 ;  and  by  his  will  bequeathed  to  his 
wife,  Bebecca,  the  interest  on  the  1,000Z.  for  her  life.  Bebecca 
Bond  afterwards  married  the  Bev.  William  Jennings;  and  by 
settlement  of  the  29th  of  February,  1820,  to  which  the  trustees  of 
the  judgment  and  the  personal  representatives  of  William  Bond 
were  parties,  after  reciting  that  judgment  had  been  entered  upon 
the  bond  of  the  Bev.  Wensley  Bond,  it  was  declared  that  said  judg- 
ment should  be  held  by  the  trustees  thereof,  upon  trust  that  the 
Rev.  William  Jennings  should  receive  the  interest  thereof  during 
the  joint  lives  of  himself  and  his  intended  wife ;  and  as  to  the  sum 
of  1,600Z.,  part  of  the  principal  sum  of  2,5002.,  secured  by  the  judg- 
ment, from  and  after  the  decease  of  the  Bev.  William  Jennings, 
upon  trust  for  the  children  of  the  marriage  as  the  Bev.  William 
Jennings  should  appoint. 

There  was  issue  of  this  marriage  several  children,  who,  with 
their  parents,  were  plaintiffs  in  the  first  and  defendants  in  the 
second  cause. 

In  1888,  the  executors  of  William  Bond  assigned  to  the  *Bev.       [  *722  ] 
William  Jennings  the  sum  of  1,0002.,  parcel  of  the  sum  of  2,5002., 
secured  by  the  judgment  of  Hilary  Term,  1820,  for  his  own  use 
and  benefit. 

By  indenture  of  settlement,  bearing  date  the  1st  of  April,  1820, 
executed  in  contemplation  of  the  marriage  of  Bichard  Wensley 
Bond,  the  youngest  son  of  the  Bev.  Wensley  Bond,  with  Miss 
Sophia  Bond,  the  lands  of  ArdguUen  were  conveyed  to  James 
W.  Little  and  George  Little,  and  their  heirs,  upon  trust  (inter  alia) 
to  permit  Bichard  W.  Bond  to  receive  the  rents  thereof  during  his 
life ;  and  after  his  decease,  subject  to  a  jointure  for  his  wife,  to 
the  use  of  the  children  of  the  marriage  as  Bichard  W.  Bond  should 
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Jekninos  appoint ;  and  in  default  of  appointment,  to  the  children  equally  as 
Bond.  tenants  in  common  in  tail  general.  And  the  Bev.  Wensley  Bond 
thereby  entered  into  absolute  covenants  with  James  W.  Little  and 
George  Little  for  title ;  and  for  quiet  enjoyment,  free  from  all 
former  and  other  gifts,  grants,  bargains,  sales,  mortgages,  judg- 
ments, settlements,  jointures,  dowers,  rights  and  title  of  dower, 
and  all  other  charges  and  incumbrances  whatsoever,  a  certain 
lease  therein  mentioned  only  excepted. 

At  the  time  of  the  execution  of  this  settlement  there  was  not  any 
other  incumbrance  affecting  the  lands,  save  the  judgment  of  Hilary 
Term,  1820. 

The  marriage  was  celebrated ;  and  there  was  issue  of  it  seven 
children,  who  were  the  plaintiffs  in  the  second  cause. 

The  Bev.  Wensley  Bond,  previous  to  the  execution  of  the  settle- 
ment of  the  1st  of  April,  1820,  made  his  will  and  three  codicils 
[  •723  ]  thereto.  By  his  will  he  devised  the  *lands  of  ArdguUen  to  his 
son,  Bichard  Wensley  Bond,  and  his  issue,  in  strict  settlement. 
That  devise  was  revoked  by  the  settlement  of  the  same  lands  in 
1820.  By  his  will  he  also  gave  to  his  son,  the  Beverend  James 
Forward  Bond,  and  Abraham  H.  Hutchinson,  all  his  other  estates, 
assets,  and  effects,  of  every  nature  and  kind  soever,  in  trust  for 
payment  of  his  just  debts,  funeral,  and  other  incidental  expenses; 
and  bequeathed  to  his  daughter  Christiana  the  sum  of  8,000Z.,  to 
his  daughter  Louisa  2,6002.,  and  to  his  daughter  Catherine  Tyrrell 
1,000Z.,  and  several  other  small  legacies ;  and  the  remainder  of  his 
assets,  if  any,  he  bequeathed  to  his  son,  Bichard  Wensley  Bond, 
his  executors,  administrators  and  assigns:  and  by  his  will  he 
appointed  his  trustees  and  his  son,  Bichard  Wensley  Bond, 
executors.  The  codicils  did  not  affect  the  before-mentioned  devises 
and  bequests. 

In  October,  1820,  the  testator  died,  possessed  of  personal  estate 
amounting  to  15,5272.  58.  4d.,  late  currency.  His  will  was  proved 
by  his  executors,  but  Bichard  Wensley  Bond  alone  acted  in  execution 
of  it. 

Bichard  Wensley  Bond,  as  such  executor,  received  out  of  the 
assets  several  sums,  amounting  in  the  whole  to  18,8791.  5^.  4d., 
late  currency ;  of  which  he  had  received,  prior  to  the  filing  of  the 
bill  in  the  first  cause,  the  sum  of  10,027Z.  Oa.  4d. ;  and,  subsequent 
to  the  institution  of  that  suit,  he  assigned  and  disposed  of  two 
judgments,  obtained  by  him  as  executor  against  the  Earl  of  Cour- 
town  and  Viscount  Stopford^  and  an  annuity  granted  to  the  testator 
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by  Sir  James  Bond,  and  applied  same  in  manner  hereinafter  stated ;     Jknninos 
and  so  possessed  himself  of  the  residue  of  the  sum  of  18,8792. 5a.  id.       bond. 
Out  of  the  sums  so  received  by  him  he  paid  *the  funeral  and       [  ^724  i 
testamentary  expenses  of  the  testator,  and  all  his  debts,  save  the 
judgment  of  Hilary  Term,  1820,  amounting  in  the  whole  to  the 
sum  of  8,214Z.  19«.  6(2.,  late  currency.      He  also  paid  thereout 
several  of  the  legacies  bequeathed  by  the  testator,  amounting  in 
the  whole  to  the  sum  of  1,582{.  158.  late  currency,  leaving  a  sum 
of  9,1822. 10«.  lOd.,  late  currency,  in  his  hands,  to  be  accounted  for 
by  him  to  the  creditors  and  legatees  of  the  testator  at  the  time  of 
the  filing  of  the  bill  in  the  first  cause. 

In  1822  Louisa  Bond  married  the  Beverend  Hugh  Webb ;  and 
by  indenture  of  settlement,  bearing  date  the  16th  of  November  in 
that  year,  and  to  which  the  trustees  and  executors  of  the  Bev. 
Wensley  Bond  were  parties,  after  reciting  the  will  of  the  Bev. 
Wensley  Bond  and  the  intended  marriage,  and  that  the  legacy  of 
2,5002.  thereby  bequeathed  to  Louisa  Bond  was  in  the  hands  of 
Bichard  Wensley  Bond,  as  acting  executor  of  the  Bev.  Wensley 
Bond,  Louisa  Bond  assigned  to  James  Forward  Bond  and  Bichard 
Wensley  Bond  the  said  legacy  of  2,5002.,  upon  trust  to  pay  the 
interest  thereof  to  the  separate  use  of  Louisa  Bond  during  her  life ; 
and,  after  her  decease,  to  pay  same  to  Hugh  Webb,  during  his  life ; 
and,  in  default  of  issue  of  the  marriage  (which  event  happened)  in 
trust  for  Christiana  Bond  and  Catherine  Tyrrell  equally. 

Louisa  Webb  died  in  July,  1824,  without  issue ;  Hugh  Webb, 
who  thereupon  became  entitled  to  a  life  interest  in  the  legacy  of 
2,5002.,  assigned  same,  on  the  29th  of  October,  1885,  to  James 
W.  Bond. 

Christiana  Bond,  in  1826,  married  Thomas  Golfin  Young ;  and 
by  indenture  of  settlement  bearing  date  the  29th  of  May  *in  that  [  *725  ] 
year,  to  which  the  trustees  and  executors  of  the  Bev.  Wensley  Bond 
were  parties,  after  reciting  the  will  of  the  Bev.  Wensley  Bond,  and 
that  the  legacy  of  8,0002.  bequeathed  to  Christiana  Bond  was  then 
in  the  hands  of  Bichard  Wensley  Bond  as  such  executor ;  and  that, 
under  the  limitations  of  the  settlement  of  Mr.  and  Mrs.  Webb, 
Christiana  Bond  had  become  entitled  to  the  sum  of  1,2502.,  one 
moiety  of  the  legacy  of  2,5002.  to  which  Mrs.  Webb  had  been 
entitled,  subject  to  the  life  interest  of  Mr.  Webb  therein;  Christiana 
Bond  assigned  to  four  trustees,  of  whom  Bichard  Wensley  Bond 
was  one,  the  legacy  of  8,0002.,  and  also  the  sum  of  1,2502.,  upon 
trust,  as  to  the  interest  thereof,  to  the  use  of  Christiana  Bond 
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Jbnkikob  during  her  life ;  and  after  her  decease,  to  pay  the  interest  of  the 
Bond.  8,000/.  to  Thomas  Golfin  Young  for  his  life ;  and  to  pay  and  apply 
the  interest  of  the  1,2502.  to  the  maintenance  and  education  of  the 
issue  of  the  marriage ;  but  if  no  issue  living  at  the  death  of  Christiana 
Bond,  then  to  pay  the  whole  of  the  interest  to  Thomas  Golfin  Young 
during  his  life ;  and  after  the  decease  of  the  survivor  of  them,  to 
pay  the  said  principal  sums  to  the  children  of  the  marriage,  as 
Christiana  Bond  should  appoint ;  and  in  default  of  appointment, 
equally  amongst  them ;  and  if  there  should  be  no  issue  of  the 
marriage,  then  as  to  500Z.,  part  of  the  8,000Z.,  for  the  sole  use  and 
benefit  of  Thomas  Golfin  Young ;  and  as  to  the  residue  of  the 
8,000Z.  and  the  said  sum  of  1,250Z.  (subject  to  the  life  interest  of 
Mr.  Webb  therein),  to  pay  the  interest  thereof  to  the  separate  use 
of  Bebecca  Jennings  during  her  life ;  and,  after  her  decease,  to 
pay  the  said  principal  sums  of  money  to  and  amongst  the  children 
of  Bebecca  Jennings,  by  her  then  present  or  any  future  husband,  as 
she  should  appoint ;  and,  in  default  of  appointment,  equally. 
[  726  ]  Mr.  and  Mrs.  Young  were  living :  there  was  no  issue  of  their 

marriage. 

In  1824,  Mary  Tyrrell,  a  daughter  of  Catherine  Tyrrell,  married 
George  Yaughan ;  and  by  indenture  of  settlement  dated  the  18th  of 
October,  1824,  Catherine  Tyrrell  assigned  to  trustees  the  sum  of 
5002.,  being  one  moiety  of  the  legacy  of  1,0002.,  to  which  she  was 
entitled  under  the  will  of  the  Bev.  Wensley  Bond  and  also  the  sum 
of  6252.,  being  one  moiety  of  the  sum  of  1,2502.,  to  which  she  became 
entitled  on  the  death  of  her  sister,  Louisa  Webb,  expectant  on  the 
death  of  Mr.  Webb,  upon  trusts  for  the  benefit  of  Catherine  Tyrrell, 
Mr.  and  Mrs.  Yaughan  and  their  issue. 

There  was  issue  of  this  marriage,  several  children.  George 
Yaughan  died  in  January,  1840. 

Bichard  Wensley  Bond,  up  to  the  year  1885,  paid  the  interest 
on  the  sums  of  3,0002.  and  2,5002.  to  the  persons  entitled  thereto. 
The  other  trustees  named  in  the  settlements  never  acted  in  the 
trusts  thereof. 

The  bill  in  the  first  cause  was  filed  on  the  5th  of  November,  1885, 
against  the  heir-at-law,  personal  representative,  and  devisees  under 
the  will  of  the  Bev.  Wensley  Bond :  it  set  forth  the  title  of  the 
plaintiffs  to  the  judgment  of  1820,  and  the  will  of  the  Bev.  Wensley 
Bond ;  and  charged  that  the  Bev.  Wensley  Bond  died  seised  and 
possessed  of  very  considerable  real  and  personal  property,  much 
more  than  sufficient,  if  properly  applied,  for  the  full  payment  of 
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all  his  debts  and  legacies ;  and  that  more  than  sufficient  of  said     Jennings 

personal  property  came  to  the  hands  of  Richard  Wensley  Bond,        bond. 

one  of  his  executors,  but  that  he  had  misapplied  and  *converted      [  '727  ] 

same  to  his  own  use ;  and  that  no  fund  then  remained  available  for 

payment  of  the  judgment,  save  the  real  estates  of  the  Bev.  Wensley 

Bond.     The  bill  further  charged  that  Bichard  Wensley  Bond  had, 

with  the  assets,  paid  ofif  incumbrances  affecting  certain  estates 

which  had  been  settled  on  himself,  by  his  father-in-law,  on  his 

marriage ;  and  that  the  plaintiffs  were  entitled  to  pursue  the  assets 

for  payment  of  their  demand :  and  prayed  that  the  rights  of  all 

parties  under  the  will  of  the  Bev.  Wensley  Bond  might  be  declared ; 

and  for  an  account  of  the  real,  freehold  and  personal  estate  of  the 

testator ;  and  that  the  assets  might  be  marshalled,  and  the  trusts  of 

his  will  carried  into  execution ;  and  if  it  should  appear  that  any  of 

the  assets  of  the  testator  had  been  applied  by  Bichard  Wensley 

Bond  in  payment  of  any  incumbrances  affecting  the  estates  settled 

by  his  marriage  settlement,  that  same  might  be  declared  to  be  part 

of  the  assets  of  the  testator;  and  for  an  account  of  the  estates 

comprised  in  such   settlement,  and  sale  thereof  for  payment  of 

their  liabilities  aforesaid. 

On  the  2nd  of  July,  1886,  Thomas  G.  Young  and  Christiana,  his 
wife,  filed  their  bill  in  this  Court  against  Bichard  Wensley  Bond 
and  others ;  and  thereby  prayed,  inter  alia,  that  Bichard  Wensley 
Bond  and  the  other  trustees  of  their  settlement  might  be  restrained 
from  intermeddling  with  the  trust  monies,  and  might  be  removed 
from  the  trusts  of  the  settlement,  and  that  new  trustees  might  be 
appointed  in  their  place;  and  that  the  trust  funds  might  be  assigned 
to  such  new  trustees ;  and  that  Bichard  Wensley  Bond  might  be 
ordered  to  vest  in  Government  Three  and  a-half  per  cent  stock,  with 
the  privity  of  one  of  the  Masters  of  the  Court,  the  said  two  sums  of 
3,000{.  and  1,250/.,  late  currency,  and  to  transfer  said  stock  to  the 
Accountant-General  of  the  *Court,  to  the  credit  of  the  cause ;  or  [  •728  ] 
otherwise  might  be  ordered  to  lodge  said  sums  of  8,000Z.  and 
1,2502.  in  the  Bank  of  Ireland,  to  the  credit  of  the  cause,  with 
the  privity  of  the  Accountant-General;  and  that  all  necessary 
accounts  might  be  taken. 

Bichard  Wensley  Bond,  after  the  filing  of  the  bill  in  the  first 
cause  and  shortly  previous  to  the  filing  of  the  bill  by  Young  and 
wife,  sold  part  of  the  personal  estate  of  his  testator,  viz.,  the  two 
judgments  obtained  by  him  as  executor,  in  Easter  Term,  1885, 
against   the  Earl  of  Courtown  and   Viscount   Stopford,  for  the 
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Jennings  principal  sum  of  928Z.  1«.  6^(2.;  and  a  judgment  of  same  Term, 
Bond.  obtained  by  him  as  executor,  against  the  Earl  of  Gourtown,  for  the 
principal  sum  of  4612.  10«.  9d.;  and  the  annuity  of  lOOZ.,  late 
currency,  granted  to  the  testator  by  Sir  James  Bond  for  an 
unexpired  term  of  years.  The  judgments  were  assigned  by  him 
to  Mr.  Webb,  by  indenture  of  the  24th  of  December,  1885,  in  con- 
sideration of  the  sum  of  1,0002. ;  and  the  annuity  was  assigned  by 
him  to  Mr.  E.  Gibbon,  by  indenture  of  the  1st  of  May,  1836,  in 
consideration  of  the  sum  of  1,400Z. ;  and  he  applied  the  produce  of 
these  sales  in  the  investment  made  by  him  to  the  credit  of  the 
cause  of  Young  and  wife  v.  Bond,  hereinafter  mentioned. 

The  Master,  in  the  report  hereinafter  mentioned,  found  that 
Bichard  Wensley  Bond  was,  at  the  time  of  the  filing  of  the  bill  in 
the  first  cause,  possessed,  as  executor  of  the  Bev.  Wensley  Bond,  of 
the  said  judgments  and  annuity ;  and  that  he  sold  and  disposed  of 
same  to  enable  him  to  invest  the  trust  fund  mentioned  in  the 
settlement  of  Young  and  wife  to  his  own  credit,  as  trustee  of  said 
settlement;  and  that  he  so  applied  the  produce  thereof. 
[  729  ]  By  an  order  of  the  7th  of  July,  1886,  made  in  the  cause  of  Young 

and  wife  v.  Bond,  it  was,  on  the  consent  of  Bichard  Wensley  Bond, 
ordered,  that  he  should  transfer  to  the  credit  of  the  cause  the  sum 
of  2,7622.  14«.  4d.,  being  equivalent,  at  the  price  of  the  day,  to 
8,000Z.,  late  currency,  in  Government  Three  and  a-half  per  cent, 
stock  so  invested  to  his  credit  with  the  produce  of  said  assets, 
without  prejudice  to  the  rights  of  the  parties  at  the  hearing  of  the 
cause;  and  it  was  ordered  that  theAccountant-General  should  from 
time  to  time  draw  in  favour  of  the  defendant,  Christiana  Young, 
for  the  accruing  dividends  of  said  stock.  Pursuant  to  this  order, 
Bichard  Wensley  Bond  transferred  the  sum  of  2,7622.  14«.  4d., 
Three  and  a-half  per  cent,  stock,  to  the  credit  of  the  cause;  which 
transfer,  the  Master  reported,  was  intended  by  him  to  be  an 
appropriation,  thereof,  in  payment  of  the  legacy  of  8,0002.  in 
that  suit. 

The  plaintiffs  in  the  first  cause,  although  named  as  parties 
defendants  in  the  cause  of  Young  Skud  wife  v.  Bond,  were  never 
served  with  process  therein :  and  immediately  after  the  order  of 
July,  1886,  was  made,  they  were,  by  amendment,  struck  out  as 
parties  defendants;  and  no  further  proceedings  were  had  in 
that  suit. 

The  bill  in  the  second  cause  was  filed  on  the  9th  of  June,  1840, 
by  the  children  of  Bichard  Wensley  Bond,  all  of  whom  were  minors. 
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against  the  plaintiffs  in  the  first  canse,  Bichard  Wensley  Bond,  Young     Jbnnikob 

and  wife,  and  others ;  setting  forth  the  marriage  settlement  of  the        bond. 

Ist  of  April,  1820,  and  the  covenant  against  incumbrances  therein 

contained;  and  the  proceedings  in  the  first  cause,  and  in  the  cause  of 

Young  and  wife  v.  Bond ;  and  charging  that  the  personal  assets  of  *the       [  *730  ] 

testator  were  the  primary  fund  for  payment  of  the  judgment  debt 

due  to  the  plaintiffs  in  the  first  cause,  and  ought  to  be  so  applied ; 

and  that  the  investment  of  the  8,000Z.  by  Bichard  Wensley  Bond 

was  made  with  the  concurrence  and  at  the  instigation  of  Jennings 

and  his  wife,  they  and  their  children  being  entitled  to  the  greater 

portion  of  that  fund  on  the  decease  of  Thomas  Golfin  Young  and 

hifi  wife :  and  they  submitted  that  the  investment  was  an  improper 

application  of  the  assets,  and  done  in  collusion  with  Jennings  and 

wife  by  Bichard  Wensley  Bond,  in  order  to  prevent  a  proper  account 

being  taken  of  the  assets;  and  that  the  assets  of  the  testator  could 

not  be  properly  administered  in  the  suit  of  Jennings  v.  Bond^  as 

Young  and  wife  and  the  other  persons  interested  in  the  assets,  were 

not  parties  to  that  suit. 

The  bill  prayed  that  the  trusts  of  the  settlement  of  the  1st  of 
April,  1820,  so  far  as  same  related  to  the  lands  of  Ardgullen,  might 
be  carried  into  execution,  and  the  rights  of  the  plaintiffs  declared ; 
and  that  the  covenant  of  the  Bev.  Wensley  Bond  therein  contained 
might  be  specifically  performed ;  an  account  of  the  sum  due  on  foot 
of  the  judgment  of  1820,  and  of  all  incumbrances  prior  to  the 
settlement  of  1820,  affecting  the  lands  of  Ardgullen ;  an  account  of 
the  personal  estate  of  the  testator,  and  of  any  real  estate  which 
descended  upon  his  heir;  an  account  of  his  debts  and  legacies, 
and  that  the  personal  estate  might  be  applied  in  a  due  course  of 
administration,  and  thereout  the  judgment  debt  of  2,600Z.  be  paid ; 
and,  if  necessary,  that  the  said  Government  stock  standing  to  the 
credit  of  the  cause  of  Young  and  wife  v.  Bond^  might  be  transferred 
to  the  credit  of  this  cause,  to  be  applied  for  the  purposes  aforesaid, 
under  the  directions  of  the  Court ;  and  that  it  might  be  declared 
that  the  plaintiffs  were  entitled  to  have  the  lands  indemnified 
against  the  payment  of  any  incumbrances  thereon,  out  of  the 
assets  of  the  ^testator :  and  for  a  receiver,  and  an  injunction  to  [  *73i  J 
restrain  the  defendants  interfering  with  the  assets. 

By  an  order  of  the  10th  of  February,  1841,  made  in  the  second 
cause,  it  was  ordered  that  the  Government  stock  lodged  to  the 
credit  of  the  cause  of  Young  and  wife  v.  Bond  should  be  trans- 
ferred to  the  credit  of  that  cause  and  of  the  second  cause ;  and 
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jENKuioB  that  the  defendant,  Christiana  Young,  should  continue  to  receive 
BoKD.  the  half-yearly  dividends  thereon.  The  stock  was  transferred 
accordingly. 

There  were  assets  of  the  testator  still  outstanding,  to  the 
amount  of  8,1622.  8«.,  late  currency;  of  which  the  sum  of  80OZ. 
was  irrecoverable. 

By  indenture  of  the  6th  of  September,  1888,  between  Bichard 
Wensley  Bond,  of  the  one  part,  and  James  W.  Bond,  of  the  other 
part,  after  reciting,  ifiter  alia,  that  James  W.  Bond  held  the  lands 
of  ArdguUen,  as  tenant  to  Bichard  Wensley  Bond,  at  the  yearly 
rent  of  212Z.  15«.  10(2.,  Bichard  Wensley  Bond,  in  order  to  secure 
the  repayment  to  James  W.  Bond  of  the  sum  of  2,4842.  15s.  Sd.,  the 
amount  of  an  old  debt  and  a  sum  then  advanced  to  him,  assigned 
to  James  W.  Bond  certain  policies  of  assurance;  and  it  was 
thereby  agreed  upon  between  them  that  it  should  be  lawful  for 
James  W.  Bond,  his  executors,  &c.,  and  he  and  they  were 
directed  and  empowered,  every  year,  thenceforth,  during  the  life 
of  Bichard  Wensley  Bond,  to  apply  so  much  of  the  yearly  rent  of 
212Z.  15«.  lOd.  as  should  be  necessary  to  pay  the  premiums  on  the 
policies  of  assurance ;  and,  after  payment  thereof,  to  retain  and 
pay  himself  thereout  the  yearly  interest  on  the  sum  of  2,4842. 15s.  Sd. 
[  *732  ]  The  annual  sums  which  James  W.  *Bond  was  so  authorized  to 
retain  out  of  his  rent,  amounted  to  211Z.  Ids.  9d. ;  and  James  W. 
Bond  and  his  executors  accordingly  retained  that  annual  sum  up 
to  the  1st  November,  1848 ;  but  a  receiver  having  been  appointed 
over  the  lands  in  April,  1844,  they  had  not  since  retained  same. 
The  principal  sum  of  2,4842. 15s.  Sd.,  with  interest,  was  still  due  to 
the  executors  of  James  W.  Bond.  By  the  same  deed  of  the  6th  of 
September,  1888,  after  further  reciting  that  the  assignment  of  the 
29th  of  October,  1885,  whereby  Mr.  Webb  had  assigned  to  James 
W.  Bond  the  interest  of  the  legacy  of  2,5002.,  to  which  he  was 
entitled  under  his  marriage  settlement,  had  been  executed  to  him 
in  trust  for  Bichard  Wensley  Bond,  and  that  the  sum  of  7502., 
thereby  stated  to  have  been  paid  to  Mr.  Webb,  was  the  proper 
money  of  Bichard  Wensley  Bond  ;  it  was  agreed  that,  in  the  events 
therein  mentioned,  the  yearly  interest  of  the  2,6002.  should  be  a 
further  security  for  the  money  due  by  Bichard  Wensley  Bond  to 
James  W.  Bond.    This  deed  was  registered  shortly  afterwards. 

James  W.  Bond  died  in  February,  1848 ;  his  executors  were 
parties  to  both  causes. 

Under  a  decree  to  account,  pronounced  in  the  two  causes  of 
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J^ennings  v.  Bond  and  Bond  v.  Jennings^  on  the  28th  of  April,  1848,  Jennings 
the  Master  reported  the  before-mentioned  matters;  and  further  bond. 
fonnd,  that  the  plaintiffs  in  the  second  cause  were  entitled,  as 
specialty  creditors  of  the  Bev.  Wensley  Bond,  on  foot  of  the 
covenant  contained  in  the  settlement  of  April,  1820,  to  have  the 
settled  lands  indemnified  against  all  incumbrances  out  of  the 
personal  estate  of  the  said  Bev.  Wensley  Bond,  to  which  said 
lands  might  be  made  liable,  without  prejudice  to  the  rights  of  the 
plaintiffs  in  the  first  cause  on  foot  of  their  judgment. 

To  this  report,  the  plaintiff  in  the  second  cause  took  two  excep-  [  783  J 
tions:  first,  for  that  the  Master  by  his  report  and  the  schedule 
thereto  annexed,  did  not,  in  the  account  of  the  personal  estate  of 
the  testator  still  outstanding,  report  that  the  sum  of  2,762Z.  14^.  4(i., 
Government  Three  and  a-quarter  per  cent,  stock,  invested  to  the 
credit  of  the  second  cause  and  of  the  cause  of  Young  and  wife  v. 
Bond,  formed  a  portion  and  was  part  of  the  personal  estate  of  the 
testaior  :  secondly,  for  that  no  account  of  the  sum  due  on  foot  of 
the  legacy  of  8,0002.  bequeathed  to  Christiana  Young,  was  taken  by 
the  Master,  pursuant  to  the  decree;  nor  did  the  Master  report 
whether  any  payment  had  been  made  on  foot  of  that  legacy  out  of 
the  personal  estate  of  the  testator. 

Mr.  Moore,  Mr.  Brewster,  and  Mr.  Brereton,  for  the  plaintiffs 
in  the  second  cause  : 
The  Government  stock  which  is  now  standing  to  the  credit  of  the 
cause  of  Young  and  wife  v.  Bond  and  of  the  second  cause,  is  the 
produce  of  the  sale  of  part  of  the  assets  of  the  testator,  which  were 
in  specie  when  the  bill  in  the  first  cause  was  filed ;  and  it  has 
never  been  definitely  appropriated  to  the  payment  of  Mrs.  Young's 
legacy,  but  is  still  under  the  control  and  disposition  of  the  Court. 
It,  therefore,  is  applicable  to  the  payment  of  the  debts  of  the 
testator ;  and  ought  to  be  so  applied  in  priority  to  his  real  estate. 
The  bill  in  the  first  cause  prayed  for  an  account  of  the  personal 
assets  of  the  testator ;  and  after  that  suit  was  instituted,  it  was  not 
competent  for  the  executor  to  pay  legacies.  The  order,  also,  under 
which  the  legacy  was  brought  into  Court  in  Young* a  cause,  was 
made  on  the  consent  of  the  executor,  and  was  without  prejudice  to 
the  rights  of  the  parties  as  they  should  appear  at  the  hearing. 
The  plaintiffs  in  the  first  cause  were  then  parties  to  the  suit  of 
Young  and  wife  *v.  Bond ;  that  reservation  in  the  order  is  there-  [  *734  ] 
fore  conclusive  against  its  being  considered  as  an  appropriation 
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Jevninos     of  the  money  in  payment  of  Mrs.  Young's  legacy.    OillespU  v. 
Bond.       Alexander  (i)  is  distinguishable ;  for  there  the  appropriation  was 
made  by  a  decree  ascertaining  the  rights  of   the  parties. 

[They  also  cited  March  v.  Rus8ell{2),  Hardtvicke  v.  Mynd  (3),  and 
other  cases.] 

Mr.  Serjt.  Warren  for  the  plaintiffs  in  the  first  cause,  and  Mr. 
Brooke  for  Mr.  and  Mrs.  Young  and  their  children : 

The  lodgment  of  the  money  in  Court  to  the  credit  of  the  cause  of 
Young  and  wife  v.  Bond,  pursuant  to  the  order,  was  a  valid  appro- 
priation of  the  stock  to  the  payment  of  Mrs.  Young's  legacy : 
OMespie  v.  Alexander  (i). 

[They  also  cited  Oeorge  v.  MiUbank  (4),  M'Leod  v.  Drummond  (5), 
and  other  cases  upon  the  point.  Their  arguments  are  fully  dealt 
with  in  the  following  judgment :] 

[  785  ]       Thb  Lord  Ghanobllob  : 

The  question  is  whether  this  sum  of  money  forms  part  of  the 
assets  of  Wensley  Bond,  or  whether  it  has  been  so  appropriated  to 
payment  of  the  legacy  to  Mrs.  Young,  that  it  cannot  now  be  resorted 
to  as  such.  Wensley  Bond  by  his  will  gave  certain  legacies  to  his 
younger  children,  and  amongst  them  a  sum  of  8,000Z.  to  his 
daughter,  Christiana,  afterwards  married  to  Mr.  Young ;  and 
appointed  his  son,  Bichard  Wensley  Bond,  one  of  his  executors. 
At  the  time  of  his  decease  he  was  indebted  by  judgment  and  other- 
wise ;  but  although  Bichard  Wensley  Bond  received  sufficient  assets 
to  answer  both  debts  and  legacies,  he  neglected  to  pay,  amongst 
other  debts,  the  judgment  to  which  Jennings  was  entitled,  and  the 
legacies  to  the  younger  children  of  the  testator.  The  legacy  to 
which  Mrs.  Young  was  entitled,  was,  by  her  marriage  settlement  of 
[  ^736  ]  the  29th  of  May,  18*26,  assigned  *by  her  to  four  trustees  (of  whom 
Bichard  Wensley  Bond  was  one),  upon  trusts  for  Mrs.  Young,  her 
husband,  and  the  issue  of  the  marriage.  That  settlement  recited 
the  will  of  Wensley  Bond  and  the  title  of  Mrs.  Young  to  the 
legacies,  and  that  the  amount  thereof  was,  at  that  time,  in  the 
hands  of  Bichard  Wensley  Bond,  as  executor  of  his  father.  No 
specific  portion  of  the  assets  was  assigned  by  the  settlement ;  it 
was  a  mere  transfer  of  the  legacy  for  value ;  and  the  persons  claim- 
ing under  the  settlement  stood  in  the  situation  of  the  legatee ;  for, 

(1)  27  B.  E.  35  (3  Buae.  130).        (4)  7  R.  R.  157  (9  Ves.  190). 

(2)  45  E.  E.  196  (3  My.  &  Or.  31).     (5)  11  B.  B.  41  (17  Ves.  152). 

(3)  3  E.  B.  562  (1  Anst.  109). 
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ihough  purchaserBy  they  were  purchasers  of  a  chose  in  action.  Jevntkos 
Under  the  settlement,  therefore,  they  had  no  right  to  say,  that  any  bond. 
specific  portion  of  the  assets  had  been  appropriated  to  the  payment 
of  the  legacy.  Upon  the  6th  of  November,  1885,  a  bill  was  filed  by 
William  Jennings,  a  judgment  creditor,  praying  for  an  account,  in 
the  most  general  way,  of  the  real  and  personal  assets  of  Wensley 
Bond,  and  that  provision  might  be  made  for  payment  of  all  his 
creditors  of  every  degree ;  and  perhaps  it  was  necessary  to  pray 
for  those  accounts,  considering  the  peculiar  situation  and  liabilities 
of  the  assets.  To  that  bill  Richard  Wensley  Bond  was  a  party. 
Nothing  was  done  in  that  cause  for  some  time;  and  in  1886, 
Toung  and  wife  filed  their  bill  for  their  legacy,  alleging  that 
Bichard  Wensley  Bond  had  sufficient  assets  to  answer  their 
demand  ;  and  to  that  suit  they  made  Jennings,  the  plaintiff  in  the 
suit  of  1885,  a  party.  Now  the  executor,  being  a  party  to  the  suit 
of  1835,  without  resorting  to  the  doctrine  of  lis  pendens,  was  of 
course  aware  of  its  institution ;  but  so  also  was  every  person  in 
contemplation  of  this  Court ;  for  it  was  strictly  a  Us  pendens,  and, 
consequently,  the  parties  who  filed  the  bill  of  1836  did  so  with  full 
knowledge,  in  the  view  of  this  Court,  of  the  existence  of  the  suit  of 
1885.  It  has  been  said  that,  in  the  suit  of  1835,  there  never  could 
have  *been  a  decree  which  would  have  embraced  all  the  creditors ;  [  ^787  ] 
and  therefore,  that  the  suit  of  1836,  being  instituted  by  a  legatee, 
was  properly  constituted  for  the  complete  administration  of  the 
assets  ;  and  it  has  been  urged,  that  no  decree  could  be  made  in  the 
suit  of  1835  which  would  affect  the  rights  of  the  parties  to  the  suit 
of  1836.  I  do  not  think  that  is  the  case ;  for,  whatever  may  be  the 
value  of  the  observations  of  Sir  A.  Hart  in  Bomford  v.  Wilnie  (i), 
it  appears  that  such  decrees  are  made  every  day,  and  no  doubts 
have  been  entertained  as  to  the  power  of  the  Court  to  made  a  decree 
embracing  all  the  assets  and  creditors  in  such  a  suit.    But  the  n 

answer  to  the  objection  is  this:  that,  assuming  that  the  Court  ought 
not  to  make  a  decree  beyond  the  rights  of  the  judgment  creditor, 
yet  such  a  decree  would  be  one  affecting  all  the  assets, — the 
personal,  of  course,  before  the  real, — and  for  a  distribution  of  such 
amongst  that  class  of  creditors.  If,  therefore,  the  suit  of  1835 
would  not  have  authorized  a  decree  embracing  all  the  creditors, 
jet  it  is  undeniable  that  it  was  so  framed  as  to  compel  the  Court 
to  decree  an  account  of  all  the  assets.  It  is  of  course,  in  such 
decrees,  to  inquire  as  to  the  personal  estate,  and,  if  that  be  not 

(1)  Beatty,  253. 
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jBnriHGfl     safficient,  then  as  to  the  real.     Therefore,  I  am  of  opinion  that  the 

Bond.        s^t  of  1885  was  properly  constituted  for  the  administration  of  the 

personal  as  well  as  of  the  real  assets  of  the  testator,  although, 

with  respect  to  creditors,  it  might  not  include  any  class  beyond 

judgment  creditors. 

Assuming  that  to  be  so,  consider  what  was  done  in  the  suit  of 
1886.    Richard  Wensley  Bond,  who  had  incurred  the  liability  to 
the  legatee,  and  was  himself  a  trustee  for  Mr.  and  Mrs.  Young 
[  *7S8  J      under  the  deed  of  1826,  was  called  on  before  *the  suit  to  transfer 
to  the  trustees  of  the  settlement  the  amount  of  their  legacies.    He 
had  at  that  time  in  his  possession,  admitted  assets,  not  then  con- 
verted, consisting  of  certain  judgment  debts  and  an  annuity,  to 
which  the  testator  had  been  entitled  in  his  lifetime.     He  refused, 
however,  to  make  the  transfer ;  but  ultimately,  having  converted 
those  assets  into  money,  and  invested  the  produce  in  Three  and 
a-half  per  cent,  stock,  he,  pursuant  to  the  order  of  the  Court,  trans- 
ferred that  stock  to  the  name  of  the  Accountant-General,  to  the 
credit  of  the  second  cause ;  but  the  order  directing  that  transfer  to 
be  made  was  upon  the  terms  that  the  transfer  was  to  be  made 
without  prejudice  to  the  rights  of  the  parties  at  the  hearing  of  the 
cause.     I  cannot  doubt  that  Richard  Wensley  Bond  did  not  mean 
to  commit  himself  by  actually  assuming  power  over  the  fund  ;  but 
he  meant,  as  far  as  he  could,  to  assist  the  Youngs,  by  bringing  the 
money  into  their  suit,  and  thereby  at  the  same  time  to  indemnify 
himself.    I  think  it  clear  that  there  was  some  management  by  the 
parties,  so  as  best  to  support  their  own  interests  at  the  expense  of 
the  creditors;  for  as  soon  as  this  order  was  pronounced,  the  Youngs 
dismissed  their  bill  against  Jennings,  the  object  of  which  was  to 
leave  themselves  unembarrassed  in  their  suit.    Without  looking, 
then,  to  the  suit  of  1840,  consider  whether  at  that  moment  there 
was  either  payment  or  appropriation  to  the  payment  of  this  legacy. 
It  is  clear  that  there  was  no  payment,  for  the  executor  had  refused 
to  pay  the  money  to  the  trustees.    Then  was  there  an  appropria- 
tion ?    I  do  not  know  how  it  can  be  so  called ;  for  appropriation 
(in  the  sense  in  which  the  word  is  used  at  the  present  hearing) 
means  payment.     In  CHUespie  v.  Alexander  (i)  some  of  the  legacies 
had  been  paid  to  parties  competent  to  give  a  discharge  for  them ; 
r  •ysQ  j       the  other  legacies  were  appropriated  to  the  legatees  who  were  *not 
then  competent  to  give  discharges  for  them;  and  the  reason  for  the 
appropriation  was,  not  that  payment  was  not  proper,  but  because 
0  (1)  27  B.  B.  35  (3  Bubs.  130). 
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the  legatees  were  not  ready  to  receive  payment  and  give  discharges.  Jennings 
In  that  case  appropriation  was  equivalent  to  payment;  and  the  bovd, 
moment  the  party  was  competent  to  receive  the  money,  it  would 
be  paid  to  him  as  of  course.  Here  the  case  is  different.  The 
dividends  on  the  funds  in  Court,  it  is  true,  were  directed  to  be  paid 
to  Mrs.  Toung,  the  tenant  for  life ;  but  that  order  was  made  upon 
the  non-appearance  of  the  executor,  who  then  was  the  only  party 
to  the  suit.  What  is  the  value  of  such  an  order?  Gould  the 
executor,  after  a  suit  had  been  instituted,  more  than  a  year  before, 
for  the  administration  of  all  the  assets,  appropriate  any  portion  of 
them,  in  the  face  of  the  Court,  without  informing  it  of  the  real 
circumstances  of  the  case  ?  This  Court  would  be  powerless,  if  it 
were  to  suffer  an  executor  to  act  in  that  manner.  I  cannot  permit 
an  executor  to  say  that,  because  the  fact  of  there  being  a  demand 
of  a  higher  nature  outstanding  against  the  assets  has  been  concealed 
by  him  from  the  Court,  he  is  at  liberty  to  satisfy  a  demand  of  an 
inferior  nature,  by  means  of  payment  of  the  assets  into  Court  in 
a  suit  instituted  by  the  owner  of  the  inferior  demand.  I  am  of 
opinion  that  there  was  only  an  appropriation  svb  modo ;  that  is,  if, 
at  the  hearing,  the  party  appeared  to  be  entitled  to  the  assets,  the 
money  was  in  Court  to  answer  his  demand.  Before,  however,  that 
cause  came  to  a  hearing,  the  parties  entitled  to  the  specialty,  hear- 
ing of  the  proceedings,  filed  a  bill  in  the  year  1840 ;  and  then  the 
money  in  Court,  to  the  credit  of  the  cause  of  1836,  was  transferred 
to  the  credit  of  both  causes.  I  do  not  consider  that  had  the  effect 
of  displacing  any  right  acquired  by  the  parties  claiming  under  the 
suit  of  1836,  to  the  money  ;  hut  prima  Jade  it  affords  an  inference 
*that  the  Court  did  not  consider  the  payment  into.  Court  as  an  [  *740  ] 
appropriation  equivalent  to  an  actual  payment  to  the  party.  If 
there  had  been  such  an  appropriation,  the  answer  to  the  applica- 
tion to  transfer  the  money  to  the  credit  of  both  causes,  would  have 
been,  that  the  money  already  belonged  to  the  parties  in  the  suit  of 
1836,  and  that  the  plaintiffs  in  the  suit  of  1840  had  no  right  to 
have  it  transferred  to  the  credit  of  both  causes.  But  it  is  plain 
that  it  was  considered  by  the  parties  and  the  Court  that  that  was 
a  question  to  be  decided  at  the  hearing  of  the  causes.  I  agree 
that,  if  it  could  be  now  established  that  there  had  been  an  appro- 
priation, the  parties  would  not  be  prejudiced  by  that  order.  The 
two  suits  came  on  together ;  and,  so  far  from  the  persons  claiming 
under  the  suit  of  1836  thinking  that  the  form  of  their  suit  gave 
them  any  peculiar  claims,  they  allowed  it  to  go  to  sleep;   and 

26— a 
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jenvinos  with  their  permisBion  a  decree  was  made  in  the  suits  of  18S5  and 
Bond.  1840.  I  do  not  say  that  that  would  damage  them ;  but  it  shows 
that  they  did  not  consider  that  they  had  any  peculiar  claims  under 
their  suit. 

It  was  argued  that  the  parties  stood  on  a  higher  footiag,  as 
purchasers  for  value  under  the  deed  of  1886.  I  have  already 
answered  that  argument  by  stating  the  rule  of  the  Court,  that  a 
purchaser  of  a  chose  in  action  stands  exactly  in  the  same  positfon 
as  the  vendor:  but  I  observed  that  the  proposition  was  very 
cautiously  laid  down  by  the  counsel  who  advanced  it ;  for  he  said 
that,  where  a  legacy  was  paid  to  a  person  who  stood  in  the  character 
of  a  purchaser  for  value,  it  could  not  be  called  back.  As  in  the 
present  case  there  has  been  no  payment,  I  need  not  consider  that 
proposition ;  it  will  be  sufficient  to  do  so  when  it  arises :  but  I  may 
observe  that  it  will  be  difficult  to  maintain  it  where  there  is  an 
[  *74i  ]  existing  lis  pendens.  The  ^case,  therefore,  lies  in  a  very  narrow 
compass,  and  is  free  from  difficulty.  This  is  a  case  in  which  I 
shall  give  to  the  creditors  of  the  higher  degree  that  right  only  to 
which  by  law  they  are  entitled ;  and  I  give  it  to  them  over  what 
were  existing  assets  at  the  time  when  the  bill  of  1885  was  filed, 
which  now  constitute  the  fund  in  Court,  and  over  which  the  Court 
has  never  parted  with  its  control. 

There  is  some  difficulty  from  the  form  in  which  this  question 
comes  on.  I  shall  let  the  exception  stand ;  and  declare  that  the 
transfer  did  not  amount  to  an  appropriation  in  payment  of  Mr. 
and  Mrs.  Young's  demand,  as  against  the  creditors  of  the  testator : 
and  that,  under  the  circumstances,  the  money  brought  iato  Court 
remained  as  assets  of  Wensley  Bond,  to  be  administered  in  a  due 
course  of  admiaistration.  The  report*  must  go  back  to  the  Master, 
and  he  will  appropriate  the  assets  according  to  this  declaration. 

After  the  foregoing  j  udgment  was  delivered,  Mr.  Brooke  submitted 
that  there  were  still  outstanding  assets  sufficient  to  pay  the  demands 
of  the  plaintiff  in  the  second  cause ;  and  that  the  fund  in  Court 
was  applicable  to  the  payment  of  Mrs.  Young's  legacy  ia  priority 
to  the  claims  of  the  other  legatees,  though  not  as  against  the 
creditor :  and  further,  that  the  life  estate  of  Bichard  Wensley  Bond 
in  the  lands  of  ArdguUen  ought  to  be  made  answerable  for  hia 
default  as  executor. 

The  Lord  Changbllob  directed  the  case  to  be  argued  upon  these 
points. 
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[The  case  was  re-argaed  accordingly,  and  the  arguments  8a£S-     Jbkninos 
ciently  appear  from  the  following  judgment :]  bokd. 

The  Lord  Ghancellob  :  Abt*.  12. 

Two  points  were  reserved, — ^first,  whether  the  funds  in  Court       [  744  j 
were  appropriated  to  the  payment  of  the  legacy  to  the  Toungs, 
as  against  the  plaintiffs  in  the  second  cause  before  me;   and, 
secondly,  whether  any  relief  can  be  given  against  the  purchaser. 

Upon  the  first  point  Walcot  v.  HcM  (1)  was  relied  upon ;  but 
there  the  residue  was  paid,  and  the  particular  legacy  was  properly 
retained,  as  the  executors  were  directed  to  invest  it  in  their  names. 
Here  there  has  been  no  actual  payment  of  the  fund ;  and  it  appears 
to  me  that  there  has  been  no  appropriation  of  it,  binding  as  against 
the  persons  having  equal  rights  under  the  second  cause. 

Secondly:  for  the  purchaser  it  was  insisted,  first,  that  the  lis 
pendens  did  not  bind  him,  not  relating  specifically  to  the  estate ; 
secondly,  that  it  could  not  bind  him,  as  he  claimed  under  a 
registered  deed  ;  and,  thirdly,  that  his  estate  was  saved  by  the  recent 
statute,  which,  to  bind  a  purchaser,  requires  express  notice  or  a 
registration.  As  to  the  first  point,  the  plaintiffs  in  the  suit  of  1885, 
to  recover  the  judgment,  prayed  the  usual  accounts  of  the  real  and 
personal  estates,  and  a  receiver  of  the  real  estate ;  and  the  marriage 
settlement  is  referred  to  upon  the  misapprehension  that  the  estate 
in  it  had  been  exonerated  from  debt  out  of  the  assets.  I  think 
that  this  was  a  sufficient  lis  pendens  to  bind  a  purchaser  of  the 
estate  bound  by  the  judgment,  as  real  estate  of  the  testator,  and 
which  was  also  comprised  in  the  marriage  settlement.  The 
doctrine  was  laid  down  at  large  by  two  Chancellors  in  Cvlpepper 
V.  Austin  (2),  and  I  am  not  *aware  of  any  case  in  which  it  has  been  [  *745  ] 
laid  down  that  such  a  suit  as  that  of  1885  was  not  a  sufficient  lis 
pendens  to  bind  a  purchaser.  Walker  v.  Flamstead,  in  the  second 
part  of  the  second  volume  of  Lord  Kenyon's  Reports,  only  decided 
that  a  creditor's  suit  does  not  stop  the  execution  of  the  trusts  of  the 
will.  It  had  been  decided  in  Lord  Oxford  v.  Darston  (3),  that  an 
executor  might  pay  a  debt  in  equal  degree  with  the  plaintiffs  after 
he  had  appeared  to  the  plaintiffs'  bill ;  which  was  most  reluctantly 
followed  by  Sir  John  Leach  in  Maltby  v.  Russell  (4) :  and  there  are 
other  authorities  to  the  like  effect.  But  the  case  before  me  is  of  a 
different  nature.    The  estate  in  question  was  vested  in  the  testator 

(1)  2  Br.  C.  0.  305.  (3)  Colles,  P.  0.  229. 

(2)  2  Gh.  Ca.  115,  221.  (4)  26  B.  B.  191  (2  Sim.  &  St.  227). 
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Jkn!«ivg8  at  the  time  of  the  judgment  recovered ;  his  subsequent  settlement 
Bond.  of  it  did  not  affect  the  right  of  the  judgment  creditor.  Mr.  Sichard 
Wensley  Bond  was  tenant  for  life  under  the  settlement,  and  there 
was  a  covenant  from  the  settlor  for  quiet  enjoyment  free  from 
incumbrances.  The  estate  continued  liable  to  the  judgment;  bat 
the  settlor's  assets  were  liable  to  exonerate  it  from  the  burden. 
Bichard  Wensley  Bond  was  the  settlor's  executor,  and  wasted  more 
than  sufficient  assets  to  pay  the  judgment.  The  decree  directs  the 
judgment  creditor  to  be  paid  out  of  the  remaining  personal  assets : 
this  was  of  course  ;  but  this  payment  would  enure  to  the  benefit  of 
the  defaulting  executor,  who  ought  to  have  paid  off  the  charge- 
It  is  a  plain  equity  against  him,  that  the  persons  whose  fund  is 
applied  to  the  payment  of  this  demand  should  be  recouped  out  of 
his  life  estate.  But  he  made  a  security  to  James  Wensley  Bond, 
which,  it  is  said,  constitutes  him  a  purchaser.  This  was  in  1886. 
Besides  the  notice  from  the  lig  pendens^  it  is  apparent  from  the  deed 
[  *746  ]  of  security,  that  James  W.  Bond  knew  that  Bichard  ♦W.  Bond 
was  executor  of  his  father.  Now  this  security  was  not,  like  the 
mortgage  in  Walker  v.  Flamstead,  a  step  which  must  be  considered 
as  taken  in  execution  of  the  trust ;  but  it  was  a  charge  for  an  old 
debt,  and  an  additional  loan  to  Bichard  W.  Bond  as  owner  of  the 
life  estate,  and  it  transferred  no  estate  to  him.    I  think,  therefore, 

y  

that  it  is  not  protected  by  the  authority  of  that  case.  James  W. 
Bond  says  he  had  no  notice  of  the  judgment ;  but  it  bound  the  land 
although  he  had  not  notice  ;  and  as  he  came  in  pendente  lite,  he  is 
bound  by  the  same  equity  as  the  person  under  wkom  he  claims. 
But  then  it  is  said  that  his  deed  is  registered  :  to  which  I  answer, 
that  this  is  not  a  conflict  between  two  deeds,  one  registered  and  the 
other  not ;  but  a  claim  to  be  relieved  from  the  effect  of  the  suit 
depending.  The  deed,  in  this  case,  would  have  been  equally 
operative  without  registry,  and  derives  no  additional  force  from 
it.  Lastly,  the  7  &  8  of  the  Queen,  c.  90,  s.  10,  was  relied  upon ; 
but  this  case  does  not,  I  think,  fall  within  that  provision :  for  on 
the  1st  of  November,  1844,  James  W.  Bond  had  express  notice  of 
the  judgment ;  and  this  is  not  a  case  intended  to  be  provided  for 
by  the  Act.  It  appears  to  me,  therefore,  that  this  defence  cannot 
prevail. 
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ANGELL  V.   BRYAN.  i845. 

(2  Jo.  &  Lat.  763—765.)  iVor^7. 

The  devisee  of  a  leasehold  estate  for  lives  having  suffered  an  arrear  of   ^^^  Kdwaed 
rent  to  become  due,  the  landlord  brought  an  ejectment.    A  third  person,  j^q^    ' 

at  the  request  of  the  devisee,  advanced  money  for  the  purpose  of  paying         r  ^^^  •• 
the  rent,  and  it  was  applied  accordingly,  and  the  devisee  mortgaged  the 
lands  to  secure  the  repayment  of  it. 

The  mortgagee  is  not  entitled  to  priority  over  the  judgment  creditors  of 
the  devisor. 

Thb  biU  was  filed  by  the  plaintiff,  as  assignee  of  a  judgment 
obtained  against  Thomas  Bryan,  deceased,  for  an  accoont  of  his 
real  and  personal  estate  and  payment  thereout.  The  freehold 
property  of  the  testator  consisted  of  a  leasehold  for  lives  renewable 
for  ever,  subject  to  the  payment  of  a  yearly  rent  and  renewal  fines. 
Jane  Bryan,  the  devisee  of  Thomas  Bryan,  suffered  an  arrear  of 
the  rent  to  become  due ;  and  proceedings  by  ejectment  were  taken 
against  her  to  enforce  its  payment.  Under  these  circumstances, 
Charles  French  advanced  her  the  sum  of  4252.,  to  enable  her  to  pay 
the  rent  and  costs  ;  and  by  indenture  of  the  17th  of  January,  1845, 
made  between  Jane  Bryan  of  the  one  part,  and  Charles  French  of 
the  other  part,  after  reciting  that  a  large  arrear  of  rent  having 
become  due  out  of  the  premises,  and  an  ejectment  for  non-payment 
thereof  having  been  brought  to  evict  the  lease,  Charles  ^French  [  *764 1 
had  advanced  to  Jane  Bryan  a  sum  of  money  sufficient  to  pay  said 
rent  and  the  costs  of  the  ejectment,  and  that  thereout  the  said  rent 
and  costs  ha^  been  paid ;  Jane  Bryan,  in  consideration  of  said 
sum  of  425Z.,  so  advanced  for  the  purposes  aforesaid,  granted  and 
released  the  demised  premises,  by  way  of  mortgage,  to  Charles 
French  and  his  heirs,  to  secure  the  repayment  thereof,  with  interest. 
She  also  executed  her  bond  collateral  with  the  mortgage ;  on  which 
judgment  was  afterwards  entered. 

Charles  French,  being  made  a  party  defendant,  submitted  that 
as  the  sum  of  4252.  was  advanced  by  him  in  order  to  pay  the  head 
rent  and  costs  of  the  ejectment,  and  was  applied  by  Jane  Bryan  to 
that  purpose,  whereby  the  original  lease  was  prevented  from  being 
evicted,  and  thus  the  interests  of  all  persons  therein  preserved,  the 
said  sum  was  a  charge  on  the  demised  premises  paramount  to  the 
plaintiff's  judgment  and  all  other  charges. 

Mr,  Serjt.  Warren  for  the  plaintiff. 

Mr.  W.  Brooke  for  Charles  French. 
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AvoELL      Thb  Lord  Chancellor: 

Bbyam.  There  is  no  doubt  as  to  the  IhVf.    I  cannot  efltablish  in  the 

mortgagee  a  right  against  third  parties  which  did  not  exist  in  the 
person  under  whom  he  derives.  The  consequence  of  establishing 
such  a  right  would  be,  that  every  tenant  for  life  of  a  leasehoU 
property  would  be  enabled  to  give  priority  to  his  own  mortgagees 
by  simply  suffering  the  rent  to  run  in  arrear,  and  then  raising 
money  by  mortgage  for  payment  of  it.    There  are  cases  in  which 

[  *766  ]  the  Court  *has  properly  given  a  salvage  creditor  priority  over  all 
other  incumbrancers.  I  do  not  disturb  those  cases,  but  this  is  not 
within  them. 
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SOS 


IN  THE  COURT  OF  COMMON  BENCH. 


WILLIAM  BARTON  v.  THOMAS  ASHLEY  (1). 

(2  C.  B.  4—12;  S.  C.  16  L.  J.  C.  P.  36.) 

A  notice  of  objection  delivered  to  the  oyerseers  under  the  Parliamentary 
Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  17,  sohed.  (B.)  No.  10, 
where  there  are  more  lists  than  one  made  out  by  the  oyerseers,  most  specify 
the  particular  list  to  which  the  objection  refera 

William  Barton  objected  to  the  name  of  Thomas  Ashley  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of 
members  for  that  city.  The  objector  gave  in  evidence,  and  duly 
proved  the  service  of,  a  notice  of  objection  upon  the  said  Thomas 
Ashley,  according  to  the  form  No.  11  in  schedule  (B.)  of  the 
statute  6  &  7  Vict.  c.  18 ;  and  he  also  gave  in  evidence  and  proved 
the  service  of  a  notice  of  objection  upon  the  overseers  of  the  parish 
of  St.  Michael,  in  the  list  of  *  which  parish,  containing  the  names 
of  persons  entitled  to  vote  in  the  election  of  members  of  Parlia- 
ment for  the  said  city,  by  virtue  of  the  provisions  of  the  statute 
2  Will.  lY.  c.  46,  the  name  of  the  said  Thomas  Ashley  appeared 
as  follows,  that  is  to  say  : 

''  The  list  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  city  of  Lichfield  in  respect  of  property  occupied  within  the 
parish  of  St.  Michael,  by  virtue  of  an  Act  passed  in  the  second 
year  of  the  reign  of  King  William  the  Fourth,  intituled,  '  An  Act  to 
amend  the  Bepresentation  of  the  People  in  England  and  Wales.' 


CbiMlAD  Name  Ukd 

8u9«aeoreaeh 

▼our. 

Ftaee  of  Abode. 

Nature  of 
QnaUfleatton. 

street,  Lane,  or  other  like 
Place  in  thia  Pariah,  and  Num- 
ber of  Honae  where  the 
Property  la  aituated. 

Ashley,  Thomaa 

Greenhill. 

House. 

Qreenhill. 

1845. 
JVbr.  17. 

CUyof 
LichJUld. 

L4] 


[•»] 


The  last-mentioned  notice  of  objection  was  in  the  following 
words : 

"  NoTioB  OF  Objection. 

"To  the  overseers  of  the  parish  of   St.  Michael,  in  the  city 
of  Lichfield. 
"I  hereby  give  you  notice  that  I  object  to  the  name  of  Thomas 

(1)  Followed    in  EaHley    ▼.  Halse     ▼.  Medwin  (1868)  L.  B.  4  0.  P.  464, 
(1888)  22   Q.  B.  D.   200,  58   L.  J.      38  L.  J.  G.  P.  46. 
Q.  B.  100 ;  diBtingaished  in  Aldridge 
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[&•&. 


Babton 

V. 
ASHLST. 


[•6] 


Ashley  being  retained  in  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  city  of  Lichfield.  Dated,  this  25th  of 
August,  1845. 

(Signed)  "  William  Babtok,  of  Stone  Street, 
Lichfield,  on  the  list  of  free- 
men for  the  city  of  Lichfield." 

Li  the  city  of  Lichfield,  it  is  the  duty  of  the  overseers  of  the 
several  parishes,  and,  amongst  the  rest,  of  the  said  parish  of 
St.  Michael,  to  make  out  and  publish  two  separate  lists  of  persons 
entitled  to  vote  in  the  election  *of  members  for  the  said  city ;  the 
one,  in  respect  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  said  city,  in  respect  of  property  occupied  within  the  said 
parish,  by  virtue  of  the  provisions  of  the  statute  2  Will.  IV.  c.  46 ; 
and  the  other,  of  persons,  not  being  freemen,  entitled  tb  vote  in  the 
election  of  members  for  the  said  city,  in  respect  of  any  right  other 
than  those  conferred  by  the  said  last-mentioned  statute.  The 
name  of  the  said  Thomas  Ashley  appeared  on  the  first-mentioned 
list  of  voters  only,  namely,  on  the  list  of  persons  entitled  to  vote  by 
reason  of  the  provisions  of  the  statute  2  Will.  lY.  c.  45,  and  did 
not  appear  on  the  other  list  made  out  and  published  by  the 
overseers. 

In  the  list  of  objections  published  by  the  overseers,  the  said 
Thomas  Ashley  was  described  as  follows: 


Christian  Name  and 
Surname. 

Place  of  Abode. 

Natnra  of 
Qnaliflcation. 

Name  of  street,  Ac,      1 
wheM  Bitnate.           | 

1 

Ashley,  Thomas. 

Greenhill. 

House. 

1 
GreeDhill.          | 

agreeing  with  his  description  in  the  original  list  of  persons  entitled 
to  vote  in  respect  of  property  occupied  within  the  said  parish,  by 
virtue  of  the  said  statute  of  2  Will.  IV.  c.  46,  as  hereinbefore  set 
forth. 

It  was  objected,  on  the  part  of  the  said  Thomas  Ashley,  that  the 
said  notice  of  objection  served  on  the  overseers,  was  informal  and 
insufficient,  inasmuch  as  it  did  not  comply  with  the  directions  given 
in  schedule  (B.)  No.  10,  of  the  statute  of  6  &  7  Vict.  c.  18 ;  there 
being  two  lists  of  voters  made  out  by  the  overseers  in  that  parish, 
and  the  notice  not  specifying,  as  it  ought  to  have  done,  the 
particular  list  to  which  the  objection  referred. 

The  Revising  Barrister  held  the  notice  to  be  informal  and 
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insufficient  for  that  reason :  but,  as  the  said  Thomas  Ashley  was      bartok 
present,  and  then  consented  that  the  proof  of  his  qualification      ashlst. 
should  be  gone  into,  subject  to  the  ^question  of  the  validity  of  the        [  *7  ] 
said  notice  of  objection,  he  proceeded  to  call  evidence  in  support  of 
his  right  to  have  his  name  retained  in  the  said  list ;  but  failed  to 
prove  the  same  to  the  satisfaction  of  the  Barrister. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  the 
facts  stated,  the  above  notice  of  objection  to  the  overseers  of  the 
said  parish  of  St.  Michael,  was  or  was  not  sufficient  in  law  to  call 
upon  the  said  Thomas  Ashley  to  prove  his  title  to  have  his  name 
retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Lichfield,  in  respect  of  property  occupied 
within  the  said  parish,  by  virtue  of  the  said  statute  of  2  Will.  IV. 
c.  45.  If  the  Court  shall  be  of  opinion  that  the  said  notice  was 
sufficient,  the  name  of  the  said  Thomas  Ashley  is  to  be  expunged 
from  the  register  of  voters  for  the  said  city;  otherwise,  to  be 
retained  thereon. 

The  cases  of  three  other  persons  whose  names  appeared  on  the 
list  of  voters  for  the  parish  of  St.  Michael,  and  two  whose  names 
appeared  on  the  list  of  voters  for  the  parish  of  St.  Mary,  in  the 
same  city,  are  consolidated  with  the  principal  case. 

Kinglake,  Serjt.,  for  the  appellant : 

*  *  Under  the  2  Will.  IV.  c.  45,  s.  47,  the  only  notice  of  objection  [  8  ] 
required  was  a  general  notice  to  the  overseers,  and  the  same  lists 
were  then  required  to  be  made  out  as  now :  the  seventeenth  section 
of  the  6  &  7  Vict.  c.  18,  for  the  first  time  requires  notice  also  to  the 
party  objected  to.  The  notice  to  the  party  is  a  mere  general  notice. 
To  that  required  to  be  given  to  the  overseers  is  appended  a  note 
intimating,  that,  if  there  be  '*  more  than  one  list  of  voters,  the 
notice  of  objection  should  specify  the  list  to  which  the  objection 
refers ;  and,  if  the  list  contains  two  or  more  persons  of  the  same 
name,  the  notice  should  distinguish  the  person  intended  to  be 
objected  to."  The  only  object  of  that  note  is,  to  require  that,  in 
cases  where  the  voter's  name  appears  on  both  lists,  such  informa- 
tion shall  be  conveyed  to  the  overseers,  as  to  enable  them  to 
ascertain  whether  the  objection  applies  to  the  qualification  in  both 
lists,  or  to  which  of  them — to  point  their  attention  to  the  particular 
qualification  intended  to  be  objected  to.  If  the  voter's  name 
appears  only  upon  *one  list,  the  information  would  be  useless.  All  [  *d  ] 
the  overseers  can  require  is,  such  a  degree  of  information  as  will 
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bartof  enable  them  to  perform  the  duty  imposed  upon  them  by  6. 18,  of 
Ashley.  publishing  a  list  of  persons  objected  to,  according  to  the  form  in 
schedule  (B.)  No.  12 :  and  that  is  done  here.  A  strict  and  rigid 
compliance  with  the  form  is  not  necessary.  [It  is  enough  if  the 
C  ^^  ]  direction  is  substantially  complied  with.]  It  may  be  admitted,  that 
if  the  overseers'  attention  could  have  been  distracted  by  the  form  of 
notice  given,  the  decision  of  the  Revising  Barrister  would  have  been 
correct.  But  this  notice  could  not  possibly  have  such  an  effect. 
At  all  events,  the  clause  being  directory  only,  and  the  overseer 
having  acted  upon  the  notice  by  publishing  the  name  of  the  party 
objected  to,  as  he  would  have  done  if  the  notice  had  been  in  the 
specific  form  required,  no  exception  can  be  taken  to  it. 

(Maule,  J. :  You  contend  that  there  is  no  necessity  for  proving 
the  notice  before  the  Revising  Barrister,  provided  the  overseer  has 
inserted  the  name  of  the  party  in  the  list  of  persons  objected  to.) 

The  object  of  the  notice  to  the  overseers  is,  to  enable  them  to 
publish  the  list,  which  the  parties  objected  to  may  see  at  the  church 
^  door,  and  so  ascertain  the  particular  qualifications  to  which  the 

objections  apply.  The  list  being  published,  the  preliminary  step  is 
unimportant.  Here,  the  overseers  have  received  the  notice,  and 
have  acted  upon  it  as  they  would  have  done  if  the  interpretation  of 
the  clause  that  is  relied  on  by  the  respondent  were  the  correct  one. 

Byles,  Serjt.,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  Ch.  J. : 

The  fortieth  section  of  the  6  &  7  Vict.  c.  18,  which  provides  that 
the  objector  shall  prove  before  the  Revising  Barrister  that  he  gave 
[  "11  ]  the  notices  ^required  by  the  Act,  disposes  of  the  argument  last 
urged.  As  to  the  other  point,  the  words  of  the  direction,  ''  if  more 
than  one  list  of  voters,  the  notice  of  objection  should  specify  the 
list  to  which  the  objection  refers,''  are  so  clear  that  they  admit  of 
no  doubt  in  their  construction.  Here,  all  that  can  be  said  is,  that 
the  omission  to  specify  the  particular  list  did  not  in  fact  create  any 
confusion  or  difficulty  (i).  But  I  think  it  is  much  more  convenient 
that  the  overseer  should  have  his  attention  distinctly  called  to  the 
list,  and  that  it  is  safer  to  adhere  to  the  words  of  the  Act,  and  to 
hold  that  the  notice  must  be  in  strict  conformity  with  it  in  this  respect. 

(1)  Upon  eyery  notdoe  of  objection  in  this  form  the  overseer  would  haye 
to  examine  two  lists  instead  of  one. 
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COLTMAN,  J.  : 

Comparing  the  form  (I),  No.  5  in  the  2  Will.  IV.  c.  45,  with  the 
form  of  notice  given  by  the  6  ft  7  Vict.  o.  18,  it  would  seem  that 
the  Legislature  considered  the  former  not  stringent  enough,  and 
therefore  required  something  more  precise  and  specific. 

Maulb,  J. : 

I  agree  with  the  Revising  Barrister  that  the  notice  in  question 
was  not  according  to  the  form  No.  10,  or  to  the  like  effect.  I  also 
agree  that,  provided  the  effect  is  preserved,  strict  compliance  with 
the  form  may  not  be  material.  If,  however,  the  proper  form  had 
been  adopted  here,  the  overseers  would  have  been  saved  some 
trouble.  It  is  true,  that,  by  a  little  additional  labour,  the  overseers 
may  come  to  the  same  result  through  an  informal  and  imperfect 
notice,  as  they  would  through  one  strictly  conformable  to  the 
statute.  But  the  object  of  the  note  at  the  end  of  the  form  No.  10 
is,  to  save  them  that  additional  labour.  Suppose  the  statute 
required  a  reference  to  a  volume  and  page,  and  the  volume  were 
given  without  the  page ;  could  it  be  *said  to  be  a  virtual  compliance, 
because,  by  a  little  additional  labour,  the  party  might  find  the 
page? 


Barton 

1*. 
Ashley. 


[*12J 


Eblb,  J. : 

It  appears  to  me  that  the  6  &  7  Vict.  c.  18,  requires  the  notice 
to  the  overseers  to  be  in  a  particular  form,  and  that  this  particu- 
larity was  intentionally  prescribed,  inasmuch  as  it  departs  from  the 
form  previously  given  by  the  2  Will.  IV.  c.  45.  It  is  suggested 
that  the  form  need  not  be  strictly  followed,  provided  no  incon- 
veni«nce  results  in  the  particular  case  from  a  departure  from  it. 
To  that  doctrine,  however,  I  cannot  accede. 

Decision  affirmed^  with  costs. 


WILLIAM   HENKY    WALKER   v.   JULIAN    PAYNE. 

(2  C.  B.  12—14 ;  S.  C.  15  L.  J.  C.  P.  38;  9  Jur.  1014.) 

In  a  list  of  yoters  for  a  county,  a  voter  was  described  in  the  column 
Headed  "Place  of  abode,"  as  " travelling  abroad:"  Held,  a  sufficient 
deecription. 

Thb  name,  place  of  abode,  and  qualification  of  William  Gibbs, 
as  a  voter  in  respect  of  property  situate  within  the  hamlet  of  Mile 


1846. 
Aat.  17. 

County  of 
Middlesex, 

[12] 
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walxsb      End  Old  Town,  were  described  in  the  register  of  voters  for  the  said 
PAritB.       county,  in  the  following  words : 


[•18] 


[H] 


Chrtottan  Name  and 

Sumame  of  each 
Voter  at  ftiUIiengtli. 

Phwse  of  Abode. 

Naturoof 
Qnaliflcation. 

street,  Ac,  where 
Property  sitoate,  Ac  | 

I 

Oibbfl.  WiUiAm. 

Travelling  abroad. 

Freehold  house. 

! 

82,  Heath  St.     i 

This  name  was  objected  to  by  the  appellant ;  and  it  was  proved 
that  the  voter  was,  and  for  several  years  had  been,  travelling 
abroad,  and  had  no  fixed  place  of  ^abode :  but  it  was  contended  by 
the  appellant,  that,  as  no  place  of  abode  was  given,  the  name  ought 
to  be  expunged. 

The  Revising  Barrister  was  of  opinion,  that,  as  the  voter  had  no 
fixed  place  of  abode,  but  was  travelling  abroad,  he  was  not  at  liberty 
to  expunge  the  voter's  name,  and  he  therefore  retained  it. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  a  better 
description  of  the  voter's  place  of  abode,  under  the  circumstances 
above  stated,  ought  to  have  been  required,  the  name  is  to  be 
expunged;  else,  to  be  retained. 

G.  Atkinson,  for  the  appellant.    *     *     * 

Phipson,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  Ch.  J. : 

The  fortieth  section  of  the  6  &  7  Vict.  c.  18,  enacts,  that, 
wherever  the  christian  name,  or  the  place  of  abode,  <bc.  of  any 
person  who  shall  be  included  in  any  list,  shall  be  wholly  omitted, 
in  any  case  where  the  same  is  by  the  Act  directed  to  be  specified 
tisercin,  or,  if  the  place  of  abode,  &c.,  shall  in  the  judgment  of  the 
Revising  Barrister  be  insufficiently  described  for  the  purpose  of 
being  identified,  such  Barrister  shall  expunge  the  name  of  every 
such  person  from  such  list,  unless  the  matter  or  matters  so  omitted, 
or  insafiiciently  described,  be  supplied  to  the  satisfaction  of  such 
Barrister  before  he  shall  have  completed  the  revision  of  such  list. 
That  direction  means,  that  the  place  of  abode  of  the  party  shall  be 
inserted  in  the  list  if  he  has  a  place  of  abode.  It  was  clearly  not 
intended  that  he  should  lose  his  vote,  because  he  happens  to  have 
no  fixed  place  of  abode  at  the  time  the  lists  are  made  out ;  other- 
wise every  officer  in  the  army  or  navy  on  foreign  service,  and  every 
person  abroad  on  public  duty  would  be  disfranchised. 
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GOLTMAN,  J.  : 

Nothing  is  omitted  that  could  have  been  inserted.  I  think  the 
Act  is  sufficiently  complied  with,  notwithstanding  there  may  be  a 
difficulty  in  the  service  of  notices. 

MauiiB,  J. : 

I  also  think  that  the  place  of  abode  is  only  required  to  be  given 
where  the  party  has  a  place  of  abode.  The  Act  likewise  requires 
the  christian  name  *to  be  inserted :  and  yet  no  one  would  contend 
that  a  person  who  happens  to  have  no  christian  name  would  be 
thereby  disqualified. 

Eble,  J. : 

The  place  of  abode  must  be  specified  if  the  party  has  one. 

Where  he  is  travelling  abroad,  such  a  description  as  is  here  given, 

is  as  near  a  compliance  with  the  Act  as  the  circumstances  of  the 

case  will  admit  of. 

Decision  affti-med. 


Walkrb 

IT. 

Paine. 


[ns] 


JAMES  HITCHIN8  v.  THOMAS  BEOWN. 

(2  0.  B.  26—30 ;  S.  0.  16  L.  J.  0.  P.  38.) 

In  a  notice  of  claim  to  be  inserted  in  a  list  of  voters  for  a  city  or 
borough,  pursuant  to  the  Parliamentary  Voters  Registration  Act»  1843 
ifi  &  1  Vict.  c.  18),  s.  16,  sched.  (B.)  No.  6,  it  is  enough  to  describe  the 
nature  of  the  qualification  in  the  third  column  of  the  form  as  **  house," 
notwithstanding  the  qualification  in  reality  consists  in  the  occupation  of 
two  houses  in  immediate  succession,  provided  the  whole  qualification  is 
accurately  described  in  the  fourth  column. 

And  sembUy  that,  at  all  events,  the  misdescription,  if  any,  is  amendable 
under  s.  40(1;. 

William  Upton  appeared  to  have  given  dae  notice  of  hie  claim 
to  have  his  name  inserted  in  the  list  of  persons  entitled  to  vote 
in  respect  of  property  occupied  within  the  parish  of  St.  Peter-at- 
Arcbes.     The  notice  of  his  claim  was  as  follows  : 

"Notice  of  Claim. 
"To  the  overseers  of  the  parish  of  St.  Peter-at- Arches,  in  the 
city  of  Lincoln. 
''  I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted 


(1)  As  to  amendment  see  now  41  & 
42  Yict.  c.  26,  8.  28.  This  case  was 
discussed  in  FoaktU  v.  Kaufman  (1885) 
16  Q.  B.  Div.  279,  65  L.  J.  Q.  B.  1 
(followed  in  Hurcumy.  HiLleary  [1894] 


1  Q.  B.  579,  63  L.  J.  U.  B.  306,  G.  A., 
and  Mann  v.  Johnson  [1893]  W.  N. 
196) ;  and  was  followed  in  Sautter  v. 
Bodenck  [1896]  1  a  B.  91,  65  L.  J. 
Q.  B.  145.— J.  G.  P. 
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mv.  20. 

CUyqf 
Lincoln, 

[26] 
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HiTOHINB 
V. 

Brown. 


in  the  list  made  by  you  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  Lincoln  ;  and  that  the  particulars  of  my 
qualification  and  place  of  abode  are  stated  in  the  columns  below. 
Dated  the  28rd  day  of  August,  1846  : 


GhritUan  Name  and 

Surname     of  the 

Claimant,    at  taW 
length. 


William  Upton. 


Place  of  Abode. 


Muck  Lane, 
Saint  Peter-at- 
Archee»  Lin- 
coin. 


Nature  of 
Qualification. 


House. 


street,  Laoe,  Jte.,  where  tbe 
Property  ia  aitoate,  ftc,  where 
Me  Rigii  dtptnds  on  Fnptrtp. 


No.  5^,  Muck  Lane, 
Saint  Peter*at-Archee, 
Lincoln ;  and  pre- 
viously in  the  occupa- 
tion of  a  house  No.  21, 
Saint  Mary  Street,  in 
the  parish  of  Saint 
Mary  le  Wigford, 
Lincoln. 

**  William  Uptok." 


[  26  ]  He  proved  that  he  had  occupied  the  tvfo  houses  described  in  the 

fourth  column  of  his  claim,  in  immediate  succession,  and  had  done 
all  the  things  required  by  law  to  entitle  him  to  have  his  name 
inserted.  The  insertion  of  his  name  was  duly  objected  to  by  James 
Hitchins,  a  registered  voter  for  the  said  city,  on  the  ground  that 
the  nature  of  his  qualification  was  insufficiently  described  for  the 
purpose  of  being  identified.  On  behalf  of  William  Upton  it  was 
argued :  first,  that  this  description  was  sufficient ;  secondly,  that, 
if  not,  the  Revising  Barrister  had  power  to  correct  the  same. 

The  Barrister  decided  that  the  nature  of  the  qualification  was 
not  sufficiently  described  for  the  purpose  of  being  identified ;  but, 
at  his  request,  he  altered  the  statement  as  follows : 


Christian  Name  and 
Somame. 

Place  of  Abode. 

Natoreof 
Qnallflcation. 

Street,  Ac.,  where  Property    ! 
•itaaU,  &«. 

William  Upton. 

Muck  Lane,  St. 
Peter    -  at  - 
Arches,    Lin- 
coln. 

Houses  occupied 
in    immemate 
succession. 

21,  St.  Mary  Street,  St. 
Mary     le    Wigford, 
and  d|,  Muck  Lane, 
St.  Peter-at- Arches. 

and  inserted  his  name,  with  such  alterations,  in  the  list. 

The  claims  of  ten  other  persons  whose  right  to  have  their  names 
inserted  in  the  list  depended  upon  the  same  state  of  facts,  were 
consolidated  with  the  principal  case. 


VOL.  Lxix.]  1846.     C.  P.     2  C.  B.  26—27.  401 


Manning,  Serjt.,  for  the  appellant :  Hitchinb 

r. 

The  qaalification  was  improperly  described  in  the  third  column.       Brown. 
as  it  originally  stood ;  and  the  misdescription  was  one  that  the 
Revising  Barrister  had  no  power,  under  the  Act,  to  correct.     In 
Bartlett  v.  Qibbs  (i)  the  description  was  ^precisely  the    same  as        [  *27  ] 
occurs  here ;  and  it  was  held  insufficient  and  unamendable. 

(TiNDAL,  Gh.  J. :  The  two  cases  are  not  identical.  This  is  the 
case  of  an  objection  to  the  claim ;  in  Bartlett  v.  Oibbs  the  objec- 
tion was  to  the  description  as  it  appeared  on  the  list  of  voters: 
besides,  here,  the  fact  of  the  successive  occupations  appears  in  the 
fourth  column,  whereas  there  it  was  nowhere  noticed.) 

The  first  distinction  pointed  out  makes  the  present  objection 
stronger ;  for,  here,  the  mistake  is  by  the  voter  himself :  and 
the  second  makes  no  substantial  difference  ;  the  Act  requires  that 
the  nature  of  the  qualification  be  truly  stated  under  the  proper 
head.  Any  person  looking  at  the  third  column,  and  knowing  that 
the  qualification  there  stated  was  not  the  true  one,  was  not  bound 
to  look  elsewhere  to  see  if  the  misdescription  was  aided  by  any  other 
part  of  the  paper.  If  the  mistake  is  to  be  helped  out  by  the  fourth 
column,  why  might  not  the  claimant  pray  in  aid  a  note  sent  to  the 
overseers  at  the  same  time  with  the  claim  ? 

(Eblb,  J. :  Besort  must  be  had  to  the  fourth  column  to  ascertain 
the  locality  of  the  qualification.) 

The  nature  of  the  qualification  is  to  be  looked  for  in  the  third 
column  ;  and  it  is  no  answer  that  the  additional  trouble  to  a  party 
who  is  inquiring  into  one  vote  only,  is  inconsiderable.  The  question 
is,  whether  the  requirements  of  the  Act  are  to  be  complied  with,  or 
whether  the  party  may  substitute  something  which  may  or  may 
not  convey  an  equal  amount  of  information. 

(TiNDAL,  Gh.  J. :  The  most  you  can  insist  on  is,  that  ''house" 
should  have  been  "  houses.") 

That  would  not  be  enough :  it  should  have  been  "  houses  occupied 
in  succession,"  as  was  held  in  Bartlett  v.  Oihhs.  A  party  might 
occupy  two  houses,  each  of  the  value  of  lOZ.,  simultaneously ;  a 
good  qualification,  but  totally  different  from  that  now  set  up.  By 
the  6  &  7  Vict.  c.  18,  s.  40,  the  Barrister  is  empowered  in  certain 
(1)  63  E.  B.  227  (5  Man.  ft  G.  81;  7  Scott,  N.  B.  609). 
B.K. — ^VOL.  LXIX.  26 
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HiTCHiNs  caseB  to  amend  mistakes,  ''provided  ^always,  that»  whether  any 
BRowy.  person  shall  be  objected  to  or  not,  no  evidence  shall  be  given  of 
[  *28  1  any  other  qualification  than  that  which  is  described  in  the  list 
of  voters  or  claim,  as  the  case  may  be,  nor  shall  the  Barrister  be 
at  liberty  to  change  the  description  of  the  qualification  as  it 
appears  in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same.''  The  matter  here  in  question  is 
clearly  within  the  prohibitory  part  of  that  section.  The  Barrister 
may  correct  mistakes  and  misdescriptions  in  the  fourth  column ;  but 
to  the  third  column  the  prohibition  applies.  It  is  only  upon  that 
principle  that  the  case  of  Bartlett  v.  Oibbs  can  be  supported. 

Clarke^  Serjt.,  contra,  was  stopped  by  the  Court. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  description  of  the  qualification  in  this 
case  was  perfectly  correct  as  it  originally  stood,  and  complied  with 
all  that  the  Act  requires.  The  question  turns  upon  the  fifteenth 
section  of  the  6  &  7  Vict.  c.  18,  and  also  on  the  schedule  (B),  No.  6. 
Section  15  enacts,  **  that  every  person  whose  name  shall  have  been 
omitted  in  any  list  of  voters  for  any  city  or  borough  so  to  be  made 
out  as  aforesaid,  and  who  shall  claim  as  having  been  entitled  on 
the  last  day  of  July  then  next  preceding  to  have  his  name  inserted 
therein,  and  every  person  desirous  of  being  registered  for  a  different 
qualification  than  that  for  which  his  name  appears  in  the  said  list, 
shall,  on  or  before  the  25th  of  August  in  that  year,  give  or  cause  to 
be  given  a  notice,  according  to  the  form  numbered  (6)  in  the  said 
schedule  (B),  or  to  the  like  effect,  to  the  overseers  of  that  parish  or 
township  in  the  list  whereof  he  shall  claim  to  have  his  name  inserted ; 
or,  if  he  shall  claim  as  a  freeman  of  any  city  or  borough,  or  place 
sharing  in  the  election  therewith,  then  he  shall,  in  like  manner, 
[  *%9  '•  *give  or  cause  to  be  given  to  the  town-clerk  of  such  city,  borough, 
or  place,  according  to  the  form  numbered  7  in  the  said  schedule  (B), 
or  to  the  like  effect ;  and  the  overseers  and  town-clerks  respectively 
shall  include  the  names  of  all  persons  so  claiming  as  aforesaid  in 
lists,  according  to  the  forms  numbered  8  and  9  respectively  in  the 
said  schedule  (B)."  The  third  colunm  of  the  form  No.  6  referred 
to  is  headed  '*  Nature  of  qualification,"  and  is  intended  to  denote 
the  general  character  of  the  qualification ;  and  the  fourth  column 
is  a  mere  exposition  of  the  third,  as  appears  from  the  heading— 
**  Street,  lane,  or  other  place  in  the  parish,  or  township,  where 
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the  property  is  situate,  and  number  of  the  house  (if  any).  (When  Hitohins 
the  right  depends  on  property).*'  Evidently  showing,  by  the  words  bbowu. 
in  italics,  that  this  is  a  list  of  persons  claiming  to  be  entitled  to 
vote  in  respect  of  property,  and  that  the  whole  application  of  the 
fourfch  column  is  where  the  right  depends  on  property,  as  contra- 
distinguished from  the  claims  to  vote  as  freemen  or  in  respect  of 
reserved  rights.  I  therefore  think  the  third  column  is  satisfied  by 
showing  a  *'  house  "  qualification,  and  the  fourth,  by  showing  an 
occupation  of  two  houses  in  immediate  succession.  One  cannot 
suppose  that  the  third  column  was  intended  to  be  as  precise  and 
explicit  as  the  fourth;  otherwise  the  fourth  would  have  been 
Qnnecessary.  In  the  case  of  Bartlett  v.  Gibba  the  right  of  voting 
depended  on  the  successive  occupation  of  two  houses ;  and  the 
fourth  column  did  not  really  describe  the  qualification  of  the  voter 
BO  as  to  be  susceptible  of  identification.  It  seems  to  me  that  that 
case  was  rightly  decided,  and  that  this  case  also  will  be  well  decided 
by  holding  that  the  directions  of  the  Act  have  been  sufficiently 
complied  with  in  the  framing  of  this  notice. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  This  case  is  distinguishable  from 
Bartlett  v.  Gibbs.  *There,  the  substantial  qualification  of  the  [  *so  ] 
voter  was  not  set  out  in  the  list :  his  real  qualification  was,  the 
occupation  of  two  houses  in  succession  ;  whereas  the  qualification 
set  out  was,  the  occupation  of  one  house  only.  I  therefore  think 
the  claim  in  this  case  was  sufficient  as  it  originally  stood.  I  also 
think  the  Revising  Barrister  was  well  warranted  in  amending  the 
description,  and  that  this  is  precisely  the  sort  of  case  that  the 
fortieth  section  contemplated.  The  Barrister  is  prohibited  from 
changing  the  qualification,  except  for  the  purpose  of  more  clearly 
and  accurately  defining  the  same.  Here,  the  qualification  remains 
substantially  the  same  as  before  the  amendment ;  only  it  is  a  little 
more  clearly  and  accurately  defined. 

Mauls,  J. : 

I  have  not  heard  the  whole  of  the  argument ;  but,  so  far  as  I 
have  heard  it,  I  see  no  reason  to  doubt  the  correctness  of  the 
conclusion  at  which  the  rest  of  the  Court  have  arrived. 

EaiiB,  J. : 

I  also   think   the   Barrister   has   done  right  in   making   the 
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amendment.  The  description  of  the  qualification  as  it  originally  stood 
was,  I  think,  sufficient.  The  nature  of  the  qualification  is  ''house/' 
and  it  is  that  description  of  house  qualification  that  is  mentioned 
in  the  2  Will.  lY.  c.  46,  s.  28,  viz.  different  premises  occupied  in 
immediate  succession.  It  is  to  the  fourth  column  that  parties  are 
referred  for  a  more  strict  and  accurate  description  of  the  property. 
In  Bartlett  v.  Gibbs  the  qualification  was  insufficiently  described : 
it  was  described  as  situate  in  ''  East  Street ;  "  but,  when  the  parties 
came  before  the  Barrister,  it  was  found  the  qualification  consisted 
of  the  occupation  of  two  houses  in  immediate  succession,  and  not 
merely  of  a  house  situate  in  *'  East  Street.*' 

Decision  affirmed^  with  costs. 


1845. 
Dec.2Z. 

Qmnty  of 

OloucesteTj 

Eoitern 

Division, 

[46] 


[•46] 


HENRY  BISHOP  v.   RICHAM)  HELPS. 

(2  0.  B.  46—69 ;  S.  0.  16  L.  J.  C.  P.  43.) 

Sending  a  notice  of  objection  to  the  party  objected  to  by  the  post, 
pursuant  to  the  directions  of  the  Parliamentary  Voters  Beg^istration  Act, 
1843  (6  &  7  Yict.  c.  18),  s.  100,  is  a  sufficient  substitute  forgiving  the  notice 
to  the  party,  or  leaving  it  at  his  place  of  abode,  as  required  by  s.  7. 

Where,  therefore,  a  notice  was  posted,  under  s.  100,  in  sufficient  time  to 
reach  the  party,  according  to  the  ordinary  course  of  post,  on  the  25th  of 
August :  Held,  that  such  service  was  sufficient  notwithstanding  that  the 
actual  delivery  was  accidentally  delayed  until  the  27th. 

And,  held,  that  the  provisions  of  s.  100  are  equally  applicable  to  notices 
to  overseers,  directed  to  their  usual  places  of  abode,  as  provided  by 
s.  101(1). 

Henry  Bishop  objected  to  the  name  of  John  Cooke  being  retained 
upon  the  list  of  voters  for  the  parish  of  Corse,  in  the  county  of 
Gloucester. 

The  objector,  who  resided  at  Cheltenham,  produced  duplicates  of 
notices  of  objection,  in  the  proper  form,  to  ^the  voter  and  overseers 
of  the  parish,  bearing  the  Manchester  post-mark  of  the  24th  of 
August,  1845,  and  proved,  that,  in  the  ordinary  course  of  post, 
those  notices  would  have  been  delivered  at  the  places  to  which  they 
were  respectively  addressed,  some  time  on  the  following  day.  The 
notices  were  not  delivered  at  those  places  respectively  until  the 
27th  of  August,  and  had  the  post-mark  of  the  27th  at  the  places  to 
which  they  were  addressed  also  impressed  upon  them.  It  was 
contended,  on  the  part  of  the  voter,  that  the  objector  had  not  given 

(1)  Hickton  v.  Antrohus,  2  0.  B.  82,  is  exactly  the  same  point,  and  is  there- 
fore omitted. — J.  G.  P. 
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the  notice  required  by  the  statute  6  &  7  Vict.  c.  18,  s.  7,  in  due  time,       Bishop 
either  to  the  voter  or  the  overseers.  HmIpb. 

The  Bevising  Barrister  retained  the  name  upon  the  list,  and 
also,  upon  a  similar  state  of  facts,  the  names  of  thirteen  other 
persons,  whose  appeals  are  consolidated  with  the  principal  case. 

If  the  Court  is  of  opinion  that  both  the  notices  were  given  in  due 
time,  as  required  by  the  statute,  the  names  are  to  be  expunged  (i) ; 
but,  if  either  of  the  notices  was  not  so  given,  then  the  names  are 
to  be  retained. 

Talfourd,  Serjt.,  for  the  appellant  (2) : 

This  case  raises  the  question,  whether  a  party  who  complies  with 
the  provisions  of  the  6  &  7  Vict.  c.  18,  ss.  100,  101,  by  delivering  a 
notice  of  objection,  open  and  in  duplicate,  to  the  post-master, 
addressed  to  the  voter,  and  also  to  the  overseer,  so  that  according  . 
to  the  ordinary  course  of  the  post  such  notices  should  reach  the 
parties  in  due  time,  and  produces  before  the  Bevising  Barrister  the 
stamped  duplicate,  has  done  enough  to  call  upon  the  voter  to  prove 
his  qualification ;  or  whether,  assuming  such  stamped  duplicates  to 
be  good  prima  facie  evidence  of  the  service  of  the  notices,  it  is  com- 
petent to  the  voter  to  ^show,  that,  by  reason  of  some  default  on  [  •a  ] 
the  part  of  the  post-office  authorities,  the  notices  have  failed  to 
reach  their  destination  in  due  time.  *  ^  The  intention  of  the  [  48  ] 
Legislature  [in  sect.  100]  was,  to  simplify  the  proof  before  the 
Revising  Barrister — to  give  the  stamped  duplicate  an  effect  beyond 
what  in  ordinary  cases  such  an  instrument  would  have.  ^  *  The 
object  of  the  proviso  in  sect.  100  was,  to  prevent  the  retention  on 
the  register  of  fictitious  names,  or  *names  with  fictitious  addresses.  [  *49  ] 
The  question  here  is,  not  whether  the  Act  dispenses  with  proof  of 
the  act  of  posting  the  notices ;  for,  it  may  be  assumed  that  the 
notices  were  duly  posted,  but  that  through  some  accident  they  did 
not  reach  the  hands  of  the  parties  for  whom  they  were  intended. 

(TiNDAL,  Gh.  J.:  From  some  cause  that  is  unexplained,  the 
notices  did  not  arrive  by  the  day  on  which,  according  to  the 
ordinary  course  of  the  post,  they  should  have  arrived. 

Eblb,  J.:  It  appears  from  another  case  (8)  that  the  delay  arose 

(1)  If  the  notice  of  objection  had  mas  Term,  before  Tindal,  Ch.  J.,  and 

been  held  good,  the  respondent  might  Coltman,  Maule,  and  Erie,  JJ. 
have  proved  a  qualification.  (3)  Hickton  v.  Antrohtt,  2  C.  B.  82. 

^2)  The  case  was  argued  in  Michael- 
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Bishop       from  the  great  accumulation  of   letters  at  the  Manchester  post- 
Helps.       office  on  the  two  or  three  days  preceding.) 

Are  the  consequences  of  that  accident  to  be  visited  upon  the 
objector  ? 

(Erlb,  J. :  The  question  is,  whether  the  mere  posting  of  the 
notices,  as  directed  by  sect.  100,  is  sufficient  proof  of  the  sending 
and  of  the  receipt. 

TiNDAL,  Gh.  J.:  It  may  also  be  a  question  whether  the  provisions 
of  the  Act  do  not  vary  as  to  the  two  notices.) 

It  is  submitted  that  the  general  words  in  sect.  101  incorporate  all 
the  provisions  of  sect.  100  as  to  the  transmission  of  the  notice  and 
the  effect  of  the  stamped  duplicate. 

(Maulb,  J. :  I  incline  to  think  that  is  so.) 

It  is  not  necessary,  however,  to  decide  that  question ;  for,  here, 
both  notices  were  duly  posted.  [He  cited  Cooper  v.  Coates  (i), 
[  60  ]  Cuming  v-  Toms  (2).]  The  Court  will  put  such  a  construction  upon 
the  Act  as  to  carry  into  effect  the  obvious  meaning  of  the  words 
used. 

(Maulb,  J.:  The  objection  is,  that  the  proof  on  which  you  seek 
to  rely  is  proof  of  something  that  is  confessedly  contrary  to  the 
fact.  Now,  the  Act  does  allow  of  this  in  other  cases.  If  the 
party  to  whom  the  notice  is  addressed  has  changed  his  abode  or  is 
abroad,  and  the  post-office  authorities  have  done  all  that  their  duty 
requires  of  them  in  endeavouring  to  effect  a  delivery,  that  will 
undoubtedly  be  a  sufficient,  or  rather  will  be  equivalent  to,  service.) 

The  stamped  duplicate  is  put  somewhat  upon  the  footing  of  a 
record.  General  convenience  requires  that  the  service  of  the 
notices  in  this  case  should  be  held  sufficient. 

Byles,  Serjt.  (with  whom  was  W,  R.  Orove),  for  the  respondent : 

The  decision  of  the  Revising  Barrister  was  correct.  The  Bar- 
rister finds  that  the  only  evidence  of  the  posting  of  the  notices,  was, 
the  production  of  the  stamped  duplicates ;  and  in  both  cases  he 
finds,  not  that  the  notice  did  in  fact  ever  reach  the  parties,  but 

(1)  63  K.  R.  233  (5  Man.  &  G.  98).  (2)  66  R.  R.  653  (7  Man.  &  G.  29 ;  8 

Scott,  N.  K.  827). 
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that  it  did  not  arrive  at  the  place  to  which  it  was  addressed  until  Bibhop 
the  27th  of  Aagust.  The  duplicate  only  is  stamped  at  the  place  of  helps. 
posting. 

(Eble,  J.:  The  question  of  law  presented  for  our  decision  is 
this :  certain  notices  which,  by  the  due  course  of  post,  would  have 
reached  the  parties  on  the  25th  of  August,  did  not  in  fact  reach 
them  until  the  27th;  I,  the  Revising  Barrister,  decide  that  the 
notices  are  too  late,  and  retain  the  names ;  if  the  Court  thinks  my 
decision  wrong,  the  names  are  to  be  expunged  from  the  list.  That 
is  the  only  question  we  have  to  deal  with.) 

The  Barrister  reserves  two  questions  for  the  Court — first,  whether 
the  notice  to  the  voter  was  given  in  time — secondly,  whether  the 
notice  to  the  overseers  was  in  time. 

1.  As  to  the  notice  to  the  voter :   that  clearly  was  not  given  in        [  si  ] 
due  time.     *     *    Whether  the  notice  arrives  a  day  or  two  too  late 
or  fails  to  arrive  at  all,  therefore,  can  make  no  difference :   and  the 
case  may  be  argued  on  the  assumption  that  the  notices  here  never 
actually  reached  their  destination.    Taking  it  that  the  non-arrival 
was  the  result  of  accident,  upon  whom  is  the  inconvenience,  if  any, 
to  fall  ?    Is  it  *to  fall  upon  the  objector,  who  had  the  choice  of  two       [  «52  ] 
modes  of   giving  notice?    or  upon  the  voter,  who  has  no  such 
election  ? 

(Mauls,  J.:   The  Legislature  may  have  thought  that  no  great 
mischief  could  result  from  an  accidental  delay  of  a  day  or  two.) 

This  may  be  likened  to  the  case  of  a  party  who,  having  a  remit- 
tance to  make,  has  the  option  of  doing  it  in  either  of  three  ways — 
he  may  carry  it  himself,  or  send  it  by  a  servant  or  agent,  or  may 
transmit  it  by  post :  if  he  adopts  the  latter  course,  unless  at  the 
special  request  of  the  payee,  and  the  money  fails  to  reach  its 
destination,  he  alone  must  bear  the  loss. 

(TiNDAL,  Ch.  J. :  Unless  such  a  mode  of  remittance  were  autho- 
rized by  an  Act  of  Parliament.) 

Suppose  this  notice  had  been  sent  by  post  directed  to  the  voter's 
actual  place  of  abode,  and  it  had  never  reached  him  ? 

(Mauls,  J.:   That  clearly  would  not  do:   there  is  no  provision 
for  that. 
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Bishop  Tindal,  Ch.  J.:  The  difficulty  that  is  cast  upon  the  objector  is, 

Helps.       ^^^  ^®  could  not  be  aware  of  the  way  in  which  he  was  to  be  met, 
until  he  appeared  before  the  Bevising  Barrister.) 

A  still  greater  difficulty  is  imposed  upon  the  voter,  if  called  upon 
to  prove  his  qualification,  when  he  has  received  no  notice  that  it  is 
objected  to. 

(Maulb,  J.:  Tou  say  that  the  Legislature,  as  to  the  evidence, 
only  meant  to  substitute  the  stamped  duplicate  for  the  original, 
which  it  might  be  difficult  to  procure  ?) 

Precisely  so. 

2.  The  notice  to  the  overseers  was  not  duly  given.  The  only 
proof  of  notice  was,  the  production  of  the  stamped  duplicate. 

(Eblb,  J. :  You  are  assuming  something  contrary  to  the  statement 
in  the  caseO 

It  is  clear  from  the  case  that  the  notice  was  not  received  in  due 
time :   it  may  therefore  be  assumed  that  it  never  arrived  at  all. 
[  58  ]        *    *    Now,  it  does  not  appear  upon  the  case,  in  what  manner  the 
notice  in  question  was  addressed. 

(TiNDAL,  Ch.  J. :  We  must  assume  that  it  was  properly  addressed ; 
the  case  finds  that  both  the  notices  were  in  the  proper  form.  At 
all  events,  if  any  thing  turned  upon  it,  we  would  remit  the  case  to 
the  Bevising  Barrister  to  state  the  fact  more  specifically  (i).) 

In  Hinton  v.  The  Town  Clerk  of  Wenlock  (2)  it  was  held  that  the 
Court  will  not  remit  a  case  for  the  insertion  of  a  fact,  which  the 
Barrister  considered  to  be  immaterial.  This  is  not  a  notice  within 
the  Act  at  all. 

(Erle,  J. :  You  are  raising  a  question  of  fact,  upon  which  the 
Bevising  Barrister  has  not  exercised  his  judgment.  The  only 
objection  before  him  was,  that  the  notices  did  not  reach  the  hands 
of  the  persons  to  whom  they  were  addressed  in  due  time.) 

The  Court  must  see,  upon  the  face  of  the  case,  that  the  notice  was 
so  directed  to  the  overseers,  as  to  let  in  the  first  objection.     *     ♦    * 

(1)  The  Barrister,  who  was  in  Court,  (2)  66  B.  E.  696,  n.  (1)  (7  Man.  &  G. 

stated  that  the  notice    was  directed      166,  n.;  8  Soott,  N.  B.  995) . 
**To  the  Ovei*8eer8  of  Cheltenham." 
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Talfaurdf  Serjt.,  in  reply :  Bishop 

r. 

*  *  The  100th  section  makes  the  delivery  to  the  post-master,  Helps. 
and  the  production  of  the  stamped  duplicate  to  the  post-master,  [  ^^  ] 
"  sufficient "  evidence  of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which  such 
notice  would  in  the  ordinary  course  of  post  have  been  delivered  at 
such  place :  not  evidence  of  the  mere  giving  of  the  notice,  but  of  its 
receipt  also.  In  Stocken  v.  Collin  (i),  Pabkb,  B.,  said :  **  If  a  party 
puts  a  notice  of  dishonour  into  the  post,  so  that  in  the  due  course 
of  delivery  it  would  arrive  in  time,  he  has  done  all  that  can  be 
required  of  him ;  and  it  is  no  fault  of  his  that  delay  occurs  in  the 
delivery." 

(Maulb,  J. :  The  law  does  not  require  the  party  to  give  notice ; 
but  to  use  due  diligence  to  give  notice.) 

Enough  is  done  if  the  notice  ^is  posted,  so  that  it  would,  according       [  ^56  ] 

to  the  usual  course  of  the  post,  arrive  in  due  time.     The  statute 

means  to  give  validity  to  the  time  as  well  as  to  the  act  of  posting. 

There  can  be  no  distinction  in  this  respect  between  the  two  notices. 

And  it  sufficiently  appears  upon  the  case  that  the  notice  sent  to  the 

overseers  was  properly  addressed.     The  fact  was  not  disputed 

before  the  Revising  Barrister. 

Cur.  adv,  vidt. 

TiNDAL,  Ch.  J.,  now  delivered  the  opinion  of  the  Goubt  : 

In  this  case,  which  was  an  appeal  from  the  decision  of  the  Revising 
Barrister  for  the  eastern  division  of  the  county  of  Gloucester,  the 
question  reserved  by  him  for  the  opinion  of  the  Court  was,  whether 
the  notices  of  objection  to  the  party  who  claimed  the  right  to  vote, 
and  to  the  overseers,  were  given  in  due  time.  The  notices  were 
proper  in  point  of  form,  and  were  duly  delivered  to  the  post-master 
in  Bueh  time  as  that  by  the  ordinary  course  of  the  post  they  would 
have  been  delivered  at  the  places  to  which  they  were  respectively 
addressed,  some  time  in  the  day  of  the  26th  of  August  (2) ;  but,  in 
point  of  fact,  they  were  not  delivered  at  such  places  until  after 
that  day :  so  that  the  question  is  limited  to  the  sufficiency  of  the 
notices  in  point  of  time. 
Two  questions  were  raised  in  the  argument  before  us,  one  with 

(1)  56  B.  B.  785  (7  M.  &  W.  515).         sufficient  if  the  notioe  is  posted  on  the 

(2)  By  sect.  100  it  is  declared  to  be      25th. 
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Bishop       respect  to  the  notice  to  the  party  objected  to,  the  other  with  respect 

Helps.  ^  ^^^  notice  to  the  overseers.  We  will  first  consider  the  case  of 
the  notice  to  the  party  objected  to. 

The  Act  6  &  7  Vict.  c.  18,  by  the  7th  section,  requires  a  notice 

[  '56  ]  of  objection  to  be  delivered  on  or  before  the  '*'26th  of  Augnst.  The 
100th  section  enacts,  that,  in  case  of  notice  to  a  person  objected  to, 
it  shall  be  ''  sufficient "  if  the  notice  shall  be  sent  by  the  poet,  free 
of  postage,  directed  to  the  person  to  whom  it  is  sent,  at  his  place 
of  abode  as  described  in  the  list  of  voters ;  and  that,  whenever  any 
person  shall  be  desirous  of  sending  such  notice  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open,  and  in  duplicate,  to  the 
post-master  of  a  post-office  where  money  orders  are  received  or 
paid,  within  such  hours  as  shall  have  been  given  notice  of,  and 
under  such  regulations  with  respect  to  the  registration  of  such 
letters  as  shall  be  made  by  the  Postmaster-General.  The  Act  then 
directs  the  post-master,  on  payment  of  the  fee  for  registration,  to 
compare  the  notice  and  duplicate,  and  to  forward  one,  and  to 
return  the  other  to  the  party  bringing  it.  It  then  provides  that 
the  production  of  a  stamped  duplicate  by  the  party  who  posted 
such  notice,  shall  be  evidence  of  the  notice  having  been  given 
to  the  person  mentioned  in  the  duplicate,  on  the  day  in  which 
such  notice  would,  by  the  ordinary  course  of  post,  have  been 
delivered  to  such  place. 

It  was  argued,  on  the  part  of  the  respondent,  that  the  true 
construction  of  this  section  was,  that  it  should  be  sufficient  if  the 
notice  was  effectually  sent,  that  is,  sent  and  delivered.  And  there 
is  no  doubt  that  this  would  be  sufficient:  but  it  would,  at  the 
same  time,  be  unnecessary  to  have  this  provision,  which  is  a 
very  special  one,  in  order  to  make  such  a  sending  sufficient ;  for, 
there  is  no  doubt  that  any  sending  and  delivery,  by  a  servant  or 
otherwise,  by  which  the  notice  came  to  the  voter,  would  be  suffi- 
cient by  the  ninth  section.  It  is,  therefore,  evident  that  some 
privilege  is  meant  to  be  conferred  by  section  100  on  a  mode  of 
dealing  with  the  notice  which  is  so  carefully  provided  for.  The 
notice  must  be  posted  at  a  select  description  of  office;  within 

[  *57  ]  ^certain  hours  ;  the  postage  must  be  paid  ;  it  must  be  regiiatered, 
and  the  fee  for  registration  must  be  paid  ;  it  must  be  delivered  to 
the  post-master,  open,  and  in  duplicate ;  compared ;  stamped ;  and 
the  duplicate  returned.  And  we  think  the  meaning  of  the  Act  is 
this — when  all  these  conditions  are  complied  with,  such  a  sending 
shall  be  a  sufficient  substitute  for  what  the  seventh  section  required 
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to  be  done,  that  is,  a  sufficient  substitute  for  giving  the  notice  to       Bibhop 
the  person  objected  to,  or  leaving  it  at  his  place  of  abode.  Helps. 

It  was  probably  considered  that  the  public  convenience  would  be 
promoted  by  the  present  provision,  and  that  its  advantages  would 
greatly  outweigh  the  inconvenience  which,  in  some  few  cases,  might 
possibly  arise  from  it.  Indeed,  in  the  case  of  leaving  notices  at 
the  place  of  abode,  it  may  possibly  happen,  that,  without  any  fault 
of  the  party  objected  to,  the  notice  may  be  lost  or  destroyed,  or 
simply  not  delivered,  through  the  negligence  of  a  servant,  and  so 
never  come  to  his  knowledge  ;  and  yet  there  can  be  no  doubt  this 
would  be  a  sufficient  delivery.  And  perhaps  such  a  miscarriage 
under  section  7  may  be  of  as  probable  occurrence  as  the  non- 
delivery of  a  notice  posted  according  to  section  100  of  the  Act. 

If  this  be  the  true  construction  of  that  part  of  the  section  which 
provides  what  sending  is  sufficient,  it  follows  that  the  objector  has 
done  all  that  the  Act  requires  him  to  do,  to  enable  him  to  call  on 
the  voter  to  prove  his  right,  whether  the  notice  arrived  or  not,  and 
whether,  it  was  prevented  from  arriving  by  insufficient  description 
of  the  place  of  abode  or  by  default  of  the  post-office.  So  that, 
Bupposing,  as  it  was  insisted  for  the  respondent,  that  the  evidence 
of  the  stamped  duplicate  is  not  conclusive  as  to  arrival,  and  was 
answered  by  proof  of  the  contrary,  as  it  was  here,  it  makes  no 
difference  as  to  the  right  of  the  objector ;  as  the  fact  so  ^disproved,  [  *<>8  ] 
is  not  material  to  his  right.  The  stamp  on  the  duplicate  is  clearly 
evidence  of  the  posting  on  the  24th ;  and  there  was  no  contradiction 
as  to  that  fact ;  so  that,  whatever  might  be  the  consequence  if  it 
had  been  shown  in  evidence  that  the  notice  was  not  really  posted 
on  the  24th,  as  the  proof  stood,  all  the  facts  constituting  a  sufficient 
sending  were  proved  without  contradiction. 

It  was  objected,  secondly,  with  respect  to  the  notice  to  the 
overseers,  that  such  a  notice  was  not  within  section  100,  which 
applies  only  to  notices  to  persons  objected  to;  and  that  section  101 
did  not  help  it,  as  that  section  says  nothing  of  a  duplicate  being 
evidence :  so  that,  as  there  was  no  proof  of  notice  to  the  overseer, 
except  the  stamped  duplicate,  no  notice  was  in  effect  proved.  But 
it  appears  to  us  that  the  clause  in  section  101,  which  provides,  that, 
whenever  by  this  Act  notice  is  required  to  be  given  or  sent  to  any 
person  whatsoever,  or  public  officer,  it  shall  be  sufficient  if  such 
notice  shall  be  sent  by  the  post,  in  the  manner  and  subject  to  the 
regulations  hereinbefore  provided  with  respect  to  sending  notices  of 
objection  by  post,  with  a  sufficient  direction,  addressed  to  the  person 
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Bishop  to  whom  the  same  ought  to  be  sent,  at  his  asual  place  of  abode, 
HBLP&  affords  a  sufficient  answer  to  this  objection.  For,  it  seems  to  us, 
that  this  clause  applies  the  provisions  in  section  100  as  to  notices 
to  persons  objected  to  (including  that  provision  which  requires  the 
notice  to  be  delivered,  open,  and  in  duplicate,  to  the  post-master, 
and  that  the  post-master  shall  stamp  and  return  one  part,  and 
its  necessary  consequence,  that  such  stamped  duplicate  shall  be 
evidence  of  the  time  of  posting  and  of  delivery),  to  all  notices  to 
overseers  directed  to  them  at  their  usual  places  of  abode ;  and,  as 
nothing  appears  upon  the  case  stated,  and  no  question  was  made, 
[  *sd  J  respecting  the  address  of  the  notice  to  the  overseers,  we  *think  the 
notice  to  them  falls  within  the  same  rule  as  the  notice  given  to  the 
party  objected  to.  It  appears,  therefore,  to  us  that  both  of  the 
notices  of  objection  were  given  in  due  time,  and,  consequently,  that 
the  decision  of  the  Revising  Banister  must  be  reversed. 

Decision  reversed  (i). 


iw«-  GEORGE  COLVILL  v.   LEWIS,   Town  Clerk  of 

Jan.  16.  _^ 

—  Rochester. 

jlZtXr.  (2  C.  B.  60-62 ;  S.  0.  15  L.  J.  C.  P.  70.) 

[  60  ]  A  notice  of  objection  sent  by  post,  so  that  it  would,  in  the  ordinary 

course  of  the  post,  be  delivered  on  a  Sunday,  is  nevertheless  well  served. 

The  Court  cannot  entertain  an  appeal  in  the  absence  of  the  respondent, 
unless  there  be  an  affidavit  of  service  upon  him  of  notice  of  the  appellant's 
intention  to  prosecute  the  appeal  under  the  Parliamentary  Voters  Regis- 
tration Act,  1843  (6  &  7  Yict.  c.  18),  s.  64. 

Gboroe  Golvill,  on  the  list  of  freemen  for  the  city  of  Rochester, 
objected,  in  all  respects  duly  (except  as  hereinafter  mentioned) ,  to 
the  name  of  John  Barton  Balcomb  being  retained  on  the  list  and 
register  of  freemen  voters  for  the  said  city,  wherein  the  place  of 
abode  of  the  said  John  Barton  Balcomb  was  described  as  being 
St.  Nicholas,  by  posting  a  notice  of  such  objection  at  the  post-office 
at  Chatham,  on  Saturday,  the  23rd  of  August,  1845  ;  which  notice 
was  in  all  respects  in  the  form  prescribed  by  schedule  (B.),  No.  11, 
to  the  statute  of  6  &  7  Vict.  c.  18,  and  was  directed  to  the  said  John 
Barton  Balcomb,  at  St.  Nicholas. 

The  day  on  which  such  notice  would,  in  the  ordinary  course  of 
post,  have  been  delivered  at  St.  Nicholas,  was  Sunday,  the  24th  of 
August. 

(1)  In  Bishop  v.  Cox,  an  appeal  from  state  of  facts  as  in  the  principal  case, 
a  decision  of  the  same  Kevising  the  decision  was  reversed,  on  the  same 
Barnster,   upon   precisely    the   same      ground. 
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Objection  being  duly  made  to  tbe  validity  of  such  notice,  on  the  Colvill 
ground  that  such  notice  was  delivered  and  served  on  Sunday,  the  lbwis. 
Barrister  decided  that  this  objection  ought  to  prevail,  and  that  such 
notice  was  invalid,  by  reason  that  the  service  of  the  same  was 
effected  on  Sunday,  and  was  therefore  void,  as  being  within  the 
6th  section  of  the  statute  29  Car.  11.  c.  7,  and  within  the  mischiefs 
thereby  intended  to  be  remedied  ;  and  he  retained  the  name  of  the 
said  John  Barton  Balcomb  on  the  said  list  and  register  of  voters. 

If  the  Court  shall  decide  that  such  service  was  good  '''and  effectual,       [  *^^  ] 
the  name  of  the  said  John  Barton  Balcomb  is  to  be  expunged  from 
the  list  and  register  of  freemen  entitled  to  vote  for  the  said  city. 

The  cases  of  twenty-two  other  voters,  similarly  circumstanced, 
were  consolidated  with  the  above. 


C  Jones,  Serjt.,  now  appeared  on  behalf  of  the  appellant: 

The  question  is,  whether  the  delivery  of  the  notice  of  objection 
by  the  post,  at  the  house  of  the  voter  on  a  Sunday,  renders  the 
service  bad  (i).  The  6th  section  of  the  statute  29  Car.  11.  c.  7, 
provides  "that  no  person  or  persons  upon  the  Lord's  day  shall 
serve  or  execute,  or  cause  to  be  served  or  executed,  any  writ,  pro- 
cess, warrant,  order,  judgment,  or  decree  (except  in  cases  of  treason, 
felony,  or  breach  of  the  peace),  but  that  the  service  of  every  such 
writ,  process,  &c.  shall  be  void  to  all  intents  and  purposes  what- 
soever; and  the  person  or  persons  so  serving  or  executing  the 
same  shall  be  as  liable  to  the  suit  of  the  party  grieved,  and  to 
answer  damages  to  him  for  doing  thereof,  as  if  he  or  they  had  done 
the  same  without  any  writ,  process,  warrant,  order,  judgment,  or 
decree  at  all."  This  is  not  a  writ,  process,  or  other  judicial  pro- 
ceeding. If  the  voter  had  abstained  from  opening  the  letter  till 
the  Monday,  the  service  clearly  would  have  been  unexceptionable. 

(Cbesswell,  J. :  If  the  notice  is  in  the  nature  of  process,  the  fact        [  62  ] 
of  the  recipient  not  looking  at  it  until  Monday  would  not  render 
good  an  illegal  and  void  service  on  Sunday.    You  must  contend 
that  a  service  of  the  notice  on*  Sunday  is  good.) 

Such  a  service  is  not  within  the  prohibition  of  the  statute. 

No  one  appeared  for  the  respondents.  But,  inasmuch  as  there 
was  no  affidavit  of  service  upon  them  of  the  notice  required  by 

(1)  The  case  does  not  expressly  find  that  the  notice  reached  the  voter's 
house  on  Sunday. 
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coLviLL      the  6  &  7  Vict.  c.  18,  b.  64,  the  Court  declined  to  pronounce  any 
Lewis.       judgment. 

C.  Jones,  Serjt.,  having  on  a  subsequent  day  produced  the 
requisite  affidavit, 

The  Court  reversed  the  decision  of  the  Bevising  Barrister. 

Decision  reverted. 


1846. 
Jan.  16. 

LafUioihire^ 
Southern 
Division, 

[72] 
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RAWLINS  V.  The  OVERSEERS  of  WEST  DERBY. 

(2  C.  B.  72—82 ;  S.  C.  16  L.  J.  C.  P.  70.) 

When  the  20th  of  July  falls  on  a  Sunday,  seirice  of  a  notice  of  claim 
upon  an  overseer,  under  the  Parliamentary  Voters  Begifltration  Act,  1843 
(6  &  7  Vict.  0.  18),  s.  4,  by  leaving  it  at  his  place  of  abode  on  that  day,  is 
good  bervice. 

Semhie,  that,  where  the  respondent  appears,  he  is  precluded  from 
objecting  to  the  form  of  the  service  of  Uie  notice  of  appeal  required  by 
ss.  62,  64. 

The  overseers  of  the  township  of  West  Derby,  in  the  southern 
division  of  the  county  of  Lancaster,  objected  to  the  names  of 
George  Atkinson,  and  of  thirty-nine  other  persons,  whose  names 
and  descriptions  were  set  forth  in  a  schedule  annexed  to  the  case, 
being  retained  on  the  list  of  claimants  to  vote  in  the  said  township. 

The  Barrister  struck  out  the  names  of  the  said  claimants  from 
the  said  list,  subject  to  the  opinion  of  the  Court  of  Common  Pleas 
on  the  following  case : 

All  the  said  claims  were  delivered  at  the  dwelling-house  of  one  of 
the  overseers  of  the  said  township  of  West  Derby,  in  his  absence, 
about  9  o'clock  of  the  evening  of  Sunday,  the  20th  of  July  last. 
The  overseers,  nevertheless,  published  such  claims  in  the  list  of 
claimants,  but  inserted  opposite  to  each  name  the  word  '* objected;" 
and  at  the  revision  of  the  said  list,  they  contended  that  such  service 
of  the  said  claims  respectively  was  insufficient  and  invalid,  having 
been  made  *on  a  Sunday,  and  the  following  day  being  too  late  by 
law  for  the  service  of  such  notices  ;  and  that  such  claimants  there- 
fore were  not  entitled  to  have  their  names  retained  on  the  said  list. 

The  Barrister  allowed  the  objection,  and  consolidated  the  several 
cases. 


[  74  ]  CrompUm,  for  the  respondents.     ♦     *     ♦ 

[  76  ]  Arnold,  for  the  respondents.     ♦     ♦     * 

[  78  ]  Crompton  was  not  called  upon  to  reply. 


VOL.  LXIX.] 


1846.    C.  P.    2  C.  B.  78—80. 


415 


TiNDAL,  Ch.  J.: 

It  appears  to  me  that  this  case  may  be  determined  by  reference 
to  the  very  plain  language  of  the  fourth  section  of  the  Act.  That 
section  directs  that  all  persons  who  shall  be  desirous  to  have  their 
names  inserted  *in  the  register,  *'  shall,  on  or  before  the  20th  day 
of  July,  deliver  or  send  to  the  overseers  a  notice  signed  by  him,  of 
his  claim,  according  to  the  form  of  notice  set  forth  in  that  behalf  in 
the  form  numbered  2,  schedule  (A),  or  to  the  like  effect."  The 
statute,  therefore,  in  plain  terms,  gives  the  party  power  to  send  in  a 
claim  at  any  time  on  or  before  the  20th  of  July.  The  argument 
urged  on  the  part  of  the  respondent,  is,  that  that  direction  is  not 
obligatory  in  all  cases ;  but  that,  when  the  20th  of  July  happens  to 
be  a  Sunday,  the  day  is  to  be  excepted.  The  language  being  so 
plain,  we  must  take  the  Act  as  we  find  it,  unless  there  be  some 
equal  power  requiring  us  to  engraft  upon  it  the  proposed  exception; 
especially  as  we  see,  that,  where  the  Legislature  have  intended  to 
except  Sunday,  they  have  done  so  in  express  terms.  As  to  the 
statute  29  Gar.  II.  c.  7,  this  clearly  is  not  a  matter  within  the  pro- 
hibitory part  of  that  Act,  the  first  provision  of  which  applies  to 
things  done  by  persons  in  the  exercise  of  their  ordinary  callings, 
and  the  second  to  the  service  of  writs  or  process  of  a  judicial 
character,  within  neither  of  which  can  the  present  caSe  be  classed. 
Many  things  at  common  law  were  feasible  and  were  held  valid  if 
done  on  a  Sunday :  an  entry  for  condition  broken,  or  to  preserve  an 
estate,  was  equally  valid  whether  made  on  a  Sunday  or  on  any 
other  day ;  so,  a  demand  of  possession,  to  support  an  ejectment, 
might  well  be  made  on  that  day ;  and  all  contracts,  not  made  in 
the  ordinary  callings  of  the  parties,  are  still  valid  though  made  on 
Sunday.  I  see  no  reason,  therefore,  why  a  notice  of  this  sort 
may  not  be  served  on  a  Sunday.  To  make  the  argument  drawn 
from  the  notice  of  dishonour  of  a  bill  of  exchange  at  all  favour 
the  construction  put  forward  on  the  part  of  the  respondent,  it 
mast  be  contended  that  the  notice  would  be  void  if  forwarded 
on  a  Sunday,  which  is  not  the  case,  ^although  no  doubt  the 
party  receiving  a  notice  of  dishonour  on  a  Sunday  might  abstain 
from  opening  it  until  the  following  morning.  I  think,  for  these 
reasons,  that  the  decision  of  the  Barrister  is  wrong,  and  must  be 
reversed. 

Maulb,  J. : 
I  am  of  the  same  opinion.     The  Act  requires  the  notice  of  claim 
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to  be  given  or  sent  to  the  overseers  on  or  before  the  20th  of  July. 
If  that  be  done,  the  overseers  are  enabled  to  perform  the  duty 
imposed  upon  them  by  sect.  5  of  preparing  lists  of  claimants  before 
the  last  day  of  the  month  ;  the  object  of  sect.  4  being  to  give  them 
for  that  purpose  all  the  interval  between  the  20th  and  the  Slst  of 
July.  They  have  had  all  that  time  here.  If  the  20th  of  July  had 
not  been  Sunday,  there  is  no  doubt  the  claimant  might  have  sent  in 
his  claim  at  any  time  on  that  day :  and  I  must  confess  I  find  nothing 
in  the  Act  to  deprive  him  of  that  right  because  the  20th  of  July 
happened  to  fall  on  a  Sunday.  I  do  not  think  we  ought  to  seek  any 
other  meaning  than  the  words  naturally  bear,  seeing  that  they  are 
so  clear  and  unequivocal.  It  may  be  conceded,  that,  if  they  com- 
prehended something  contra  bonos  mores,  or  against  the  conmion 
law,  an  exception  might  be  implied.  A  party  is  not  to  commit  a 
breach  of  the  law  of  the  land  because  he  is  required  to  do  a  certain 
act  within  a  given  time.  But  I  know  of  no  law  that  prevents  these 
notices  from  being  served  on  a  Sunday.  Certain  things  are  by 
statute  declared  void  if  done  on  a  Sunday:  hut prirnd facie  any  act 
may  be  done  on  that  day.  In  the  case  of  bills  of  exchange,  the 
custom  of  merchants  has  engrafted  upon  it  the  exception  of  Sunday 
from  the  days  of  grace,  and  a  party  is  not  called  upon  to  take  a 
notice  of  dishonour  on  that  day.  In  the  reign  of  Charles  the 
Second  an  Act  of  Parliament  passed  providing  that  certain  things 
that  formerly  might  have  *been  done  on  Sunday  should  no  longer 
be  done  on  that  day  ;  all  other  things  being  left  to  the  freedom  of 
the  common  law.  There  is  therefore  no  ground  for  saying  that  the 
notices  in  question  were  not  properly  delivered.  It  may  be  remem- 
bered that  we  have  already  decided  that  a  delivery  by  post  may  be 
made  on  a  Sunday  (i).  The  post-master  is,  by  law,  required  to 
deliver  letters  on  that  day.  For  these  reasons,  I  am  of  opinion  that 
the  decision  of  the  Revising  Barrister  was  wrong,  and  ought  to  be 
reversed. 


Cbbsswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  statute  provides  that 
the  notices  of  claim  shall  be  delivered  *'  on  or  before  the  20th  of 
July."  Upon  that  provision  we  are  invited  to  engraft  an  exception, 
unless  that  day  shall  happen  to  be  Sunday.  How  are  we  to  follow 
that  out  ?  By  saying,  that,  in  that  event,  the  last  day  shall  be  the 
19th  ?    Or  by  extending  it  to  the  21st  ?    How  can  we  say  what  the 

(1)  ColviU  y.  LfunSf  ante,  p.  412. 
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Legislature  would  have  done?(i).  I  agree  with  the  Lord  Chief 
JusTicB  and  my  brother  Maulb,  that  there  is  no  reason  for  departing 
from  the  plain  words  of  the  statute. 

Eri<b,  J. : 

I  am  of  the  same  opinion.  We  should  be  disregarding  the  plain 
and  express  words  of  the  statute,  if  we  held  that  the  delivery  of 
these  notices  on  a  Sunday,  is  not  valid.  Such  delivery  is  no  viola- 
tion of  *any  known  rule  of  law.  The  overseer  who  receives  the 
notice  is  not  called  upon  to  perform  any  duty  that  can  interfere 
with  the  most  scrupulous  observance  of  the  Lord's  day. 

Decision  reversed. 


Rawlikb 

Tub 

ovebaebbs 

OF  West 

Dbbbt. 


[•82] 


HOYLAND   V.  BREMNER. 

(2  0.  B.  84—89;  8.  C.  15  L.  J.  C.  P.  133;  10  Jur.  36.) 

A  oonveyanoe  from  one  vendor  to  several  persons,  who  purchase  with  the 
intention  of  obtaining  and  multiplying  votes  by  splitting  and  dividing  the 
interest,  the  vendor  not  being  cognizant  of  the  purpose,  is  valid.  Nor  is 
such  a  conveyance  brought  within  the  7  &  8  Will.  III.  c  25,  s.  7,  by  the 
mere  knowledge,  on  the  part  of  the  vendor's  solicitor  or  agent,  of  the 
object  of  the  purchasers. 

Frazbb  Wiluam  Hoyiand,  and  seventeen  other  persons  whose 
names  appear  in  the  first  schedule  annexed  to  this  case,  were 
objected  to  as  not  being  entitled  to  have  their  names  retained  in 
the  list  of  claimants  for  the  township  of  Newton,  in  the  southern 
division  of  the  county  of  Lancaster,  in  respect  of  their  several 
qualifications  mentioned  in  such  list. 

The  Barrister  struck  out  the  names  of  all  the  said  ^claimants 
from  the  said  list,  subject  to  the  opinion  of  the  Court  of  Common 
Pleas  on  the  following  case : 

It  appeared  in  evidence,  that,  some  time  during  the  latter  part 
of  the  year  1844,  one  Charles  Duffield,  a  house-agent  in  Manchester, 


1846. 
Jan.  19. 

Lancashire^ 
StnUhern 
Division. 

[84] 


[•86] 


(1)  In  general,  where  one  branch 
of  an  alternative  condition  becomes 
impossible,  the  other  branch  stands  as 
if  Uie  former  had  not  been  mentioned. 
If  the  statute  of  29  Car.  II.  o.  7,  s.  6, 
had  prohibited  the  service  of  notices 
as  well  as  the  service  or  execution  of 
**  writs,  process,  warrant  orders,  judg- 
ments, or  decrees  upon  the   Lord's 

B.B. — VOL.  LUX. 


day,"  the  words  **  on  or  before  the 
20th  of  July"  in  the  Beform  Act 
would  probably  have  been  read— on  or 
before  the  20th  of  July  in  those  years 
in  which  the  20th  of  July  shall  not 
fall  on  a  Sunday,  and  before  the  20th 
of  July  when  that  day  shall  fall  on  a 
Sunday. 

27 
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HoTLAKD  was  employed  by  the  claimants,  who  were  all  members  or  supporters 
Bbsmnbr*  of  a  certain  political  association  called  the  Antimonopoly  Associa- 
tion, to  procure  for  them  qualifications  to  vote  for  members  of 
Parliament  for  South  Lancashire.  Accordingly,  Duffield,  id  the 
month  of  January  last,  applied  to  one  Worthington,  a  solicitor  in 
Manchester,  who  was  known  by  Duffield  to  have  property  on  sale 
which  would  confer  qualifications  to  vote  for  the  division  of  South 
Lancashire,  to  purchase  such  qualifications  for  Hoyland  and  the 
other  claimants.  He  agreed  with  Duffield  to  sell  certain  freehold 
land  and  houses  in  the  township  of  Newton,  the  property  of  one 
Whittaker,  who  had  employed  Worthington  to  dispose  of  this  and 
other  real  estate.  No  contract  in  writing  as  to  the  purchase  was 
entered  into  between  any  of  the  purchasers,  or  Duffield  as  their 
agent,  and  Whittaker.  Duffield,  as  agent  for  the  purchasers, 
employed  Worthington  to  draw  the  conveyance  on  their  behalf ; 
and  they  did  not  personally  consult  him  (Worthington)  relative  to 
the  purchase.  Different  portions  of  the  above  freehold  premises 
were  conveyed  to  the  claimants,  in  fee,  by  several  separate  deeds, 
in  all  nine ;  such  claimants,  where  more  than  one  purchaser  was 
included  in  the  conveyance,  taking  their  respective  shares  as  tenants 
in  common.  All  the  conveyances  were  duly  executed  before  the 
81st  of  January  last;  and  the  purchase-money  for  each  was  handed 
over  to  Worthington,  at  the  time  of  execution,  by  Duffield,  who 
had  previously  received  it  from  the  purchasers.  The  price  given 
in  respect  of  each  purchase  appeared  to  be  the  fair  marketable 
value  of  the  property  bought.  The  claimants  have  each  received 
[  *86  ]  *the  rents  of  their  respective  portions  or  shares,  which  are  of  a 
sufficient  value  to  confer  a  vote. 

It  did  not  appear  that  Whittaker  knew  of  the  object  which  the 
claimants  had  in  view  in  making  their  purchases. 

The  Barrister  was  of  opinion  that  the  object  of  the  claimants 
was  to  acquire  for  themselves  votes,  for  the  purpose  of  multiplying 
voices  for  the  election  of  members  of  Parliament  for  the  southern 
division  of  Lancashire,  and  for  that  purpose  to  split  and  divide 
their  interest  in  the  houses  and  land  so  purchased  by  them.  And 
he  was  further  of  opinion  that  such  object  was  known,  and  acquiesced 
in,  by  the  vendor's  solicitor  before  the  execution  of  the  several 
conveyances  above  referred  to.  He  therefore  thought  all  such  con- 
veyances void  for  the  purpose  of  conferring  such  votes  as  aforesaid, 
under  the  7  &  8  Will.  lU.  c.  26. 

In  the  first  schedule  above  referred  to,  the  names,  places  of 
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abode,  &c.,  of  the  several  persons  objected  to,  were  stated  in  the     Hotland 
following  form :  Bbbmnkb. 


Township 

OF  Newton. 

Somftme  of  each. 

PlAce  of  Abode. 

Nature  of 
Qnaliflcatlon. 

street,  Lane,  &c^  in  thii 

Township  where  Property 

situate,  &c 

Hoyland,  Frazer 
William. 

1 

Western       Park. 
Moss  Side,  near 
Manchester. 

Undivided  share  of 
freehold       land 
and      dwelling- 
houses. 

Droylsden  Boad. 

The  appeal  in  the  above  cases  was,  by  consent  of  the  parties, 
consolidated  with  that  of  twenty-five  other  persons  named  in  the 
schedule  hereinafter  contained,  whose  names  the  Barrister  had 
struck  out  of  the  list  of  claimants  in  the  township  of  Liverpool,  the 
facts  being  similar  with  those  above  stated,  except  that,  as  to  the 
claimants  in  the  township  of  Liverpool,  there  were  contracts  in 
^writing  entered  into  between  the  vendors  and  purchasers,  and  at 
the  time  of  signing  such  contracts  the  vendor's  solicitor  was  not 
privy  to  the  objects  which  the  claimants  had  in  view  in  making 
the  purchase,  although  he  was  privy  to  such  objects  before  the 
execution  of  the  respective  purchase-deeds. 

Township  of  Liverpool. 


Christian  Name  and 
Surname  of  each. 

Place  of  Abode. 

Nature  of 
QualiflcaUon. 

Street,  &e.,  in  this 
Township  where  Property 

Baylifre,Williain. 

Branker,     John 
Houghton. 

Princes       Street, 

Woodside, 

Cheshire. 
Field         House, 

Wavertree,  near 

Liverpool. 

Freehold  houses. 
Do.  (1) 

Lowther      Street, 
G.  D.  and  S.  J. 
tenants. 
Do.  (1) 

[•87] 


Cockbum  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant: 

This  case  is  not  distinguishable  from  Mamliall  v.  Bown  (2).  *  * 
Here,  the  Revising  Barrister  decided  that  the  case  before  him  was 
not  governed  by  that  case,  because  the  solicitor  for  the  vendor  was 
aware  that  the  object  of  the  purchasers  was  to  acquire  votes  by 


(1)  The  insertion  of  the-  word 
"ditto"  to  avoid  repetition  is  not 
varranted  by  the  statute ;  and  it 
xnight  lead  to  great  confusion  if  the 


name  inunediately  above  it  happened 
to  be  expunged. 

(2)  66  B.  R  700  (7  Man.  &  G.  188 ; 
8  Scott,  N.  B.  889). 

27—2 


[88] 
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HOTLAKD 

V. 
BBSlfNBB. 


[•89] 


Bplitting  and  dividing  the  interest  in  the  houses  and  land  so  pur- 
chased by  them,  and  that  he  acquiesced  therein.  The  grantor, 
however,  not  being  cognizant  of  the  supposed  illegal  purpose  of 
the  purchasers,  the  case  is  clearly  not  within  either  the  statute 
of  William,  or  the  statute  10  Ann.  c.  28  (i).  The  last-mentioned 
statute  *pre-supposes  a  fraudulent  intention  on  the  part  of  the 
grantor  personally. 

Arnold,  for  the  respondent : 

The  68  Geo.  in.  c.  49,  s.  2,  shows  that  the  statute  of  William 
was  intended  to  operate  on  estates  that  could  be  beneficially  enjoyed. 
Here,  the  knowledge  of  the  vendor's  agent  is  the  knowledge  of  the 
vendor  himself.  Any  representation  or  warranty  made  by  the 
former  would  bind  the  latter :  Fitzherbert  v.  Mather  (2),  Irving  v. 
MoUy  (3). 

(Gbbsswell,  J. :  Not,  if  beyond  the  scope  of  his  authority  (4).) 

TiNDAL,  Gh.  J.: 

The  agent's  knowledge  cannot  affect  the  title.    The  Barrister  not 

having  found  that  the  vendor  had  any  illegal  purpose  in  view,  or 

any  knowledge  of  any  illegal  object  on  the  part  of  the  purchasers, 

we  think  the  case  is  within  the  principle  of  Marshall  v.  Bourn,  and 

that  the  decision  is  wrong. 

Decision  reversed. 


1846. 
Jan,  26. 

CUyof 
Westmimter, 

[90] 


JAMES  BISHOP  V.   FEANCIS   SMEDLEY,   High 
Bailiff   of  Westminster. 

(2  C.  B.  90—96 ;  S.  C.  15  L.  J.  C.  P.  73;  10  Jur.  269.) 

A.  claimed,  under  the  Bepresentation  of  the  People  Act,  1832  (2  Will.  lY. 
c.  45),  8.  30,  to  be  rated  in  respect  of  premises  occupied  by  him,  and  asked 
the  overseer  whether  there  were  any  rates  due ;  the  overseer  saying  that  he 
did  not  know,  A.  added,  **  If  there  are,  I  am  prepared  to  pay  them,"  but 
he  did  not  produce  or  offer  money :  the  overseer  answered,  '*  Fll  see  to  it,'* 
and  A.  went  away,  and  made  no  further  inquiry  on  the  subject :  Held,  not 
a  sufficient  tender  to  entitle  A.  to  the  benefit  of  that  section. 

James  Bishop  claimed  to  be  registered  as  occnpier  of  a  house 
No.  218,  Piccadilly,  in  the  parish  of  St.  James,  Westminster. 


(1)  10  Anne,   c.   31,   s.    1,   in  the 
Statutes  of  the  Bealm.-^.  G.  P. 

(2)  1  B.  R  134  (1  T.  B.  12, 16). 

(3)  7  Bing.  543. 

(4)  For    which    see    TruwweU    v. 


Middleton,  2  Boll.  Bep.  269,  270 ;  Cro. 
Jao.  653  ;  Strode  v.  Dyson,  1  J.  P. 
Smith,  400;  AUxander  v.  Oibmm,  II 
B  B.  797  (2  Camp.  555) ;  Pickering  v. 
Buak,  13  B.  B.  364  (15  East,  38,  45). 
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The  Bevising  Barrister  decided  that  the  said  James  Bishop  was  Bishop 
not  entitled  to  have  his  name  inserted  in  the  list  of  voters,  in  con-  smbdley. 
sequence  of  his  not  having  been  rated,  in  respect  of  the  premises 
which  he  occupied  as  aforesaid,  daring  the  twelve  months  ending 
on  the  Slst  of  July,  1845,  and  of  his  not  having  paid  on  or  before 
the  20th  of  July,  all  the  rates  which  were  due  in  respect  of  such 
premises,  previously  to  the  6th  of  April  preceding ;  subject,  how- 
ever, to  the  opinion  of  the  Court  of  Common  Pleas  upon  the 
following  case: 

Bishop  had  never  been  rated  to  the  poor-rate  for  the  house  which 
he  occupies.  The  only  name  that  appears  upon  the  rate-book  is 
that  of  Edmund  John  Scott,  the  landlord.  On  the  20th  of  July 
there  remained  a  sum  of  SI.  28.  6d.  unpaid  of  rates  due  on  the  6th 
of  April  last. 

Bishop's  evidence,  in  support  of  his  claim,  was  to  the  following 
effect:  "On  the  19th  of  June  last  I  called  on  Mr.  James  Catchpole, 
one  of  the  overseers,  at  his  shop  in  Begent  Street.  I  there  delivered 
to  him  a  notice  of  claim  to  be  rated  for  the  house  I  occupy.  I  asked 
Catchpole  whether  there  were  any  rates  due.  He  said  he  did  not 
know.  I  then  said,  *  If  there  are,  I  am  prepared  to  pay  them.* 
Catchpole  replied,  '  I'll  see  to  it.'  I  never  made  any  further  inquiry ; 
and  I  never  heard  again  upon  the  subject.  I  am  sure  that,  when 
I  called  *upon  Mr.  Catchpole,  I  had  money  in  my  pocket ;  because  [  *9i  ] 
I  remember  having  first  gone  home  for  a  lOL  note.  Nothing  more 
than  what  I  have  stated  passed  between  me  and  the  overseer." 

The  Bevising  Barrister  held,  that  the  effect  of  the  indulgence 
given  by  the  80th  section  of  the  2  Will.  IV.  c.  46,  to  persons 
claiming  to  be  rated,  could  not  be  to  put  them  in  a  better  position 
than  those  persons  were  in,  who  were  actually  rated ;  and  that 
Bishop  was  bound  to  see  that  the  rates  due  on  the  6th  of  April,  in 
respect  of  his  premises,  were  paid  on  or  before  the  20th  of  July. 
He,  also,  decided,  that  there  was  not,  according  to  Bishop's  own 
evidence,  sufficient  proof,  in  this  case,  of  such  a  tender  of  rates  on 
the  19th  of  June,  as  is  required  by  the  statute. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  the 
decision  was  wrong,  the  name  of  the  appellant  is  to  be  inserted  in 
the  register  of  voters. 

AfTioldy  for  the  appellant : 
The  question  arises  upon  the  thirtieth  section  of  the  2  Will.  IV. 
c.  45.    The  *twenty-seventh  section  having  required  that  the  voter        [  *92  ] 
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Bishop  shoald  be  rated,  and  that  he  should  have  paid  the  rates  that  should 
Smed'lby.  ^^^^  become  payable  from  him  in  respect  of  the  premises,  previoasly 
to  the  6th  of  April  preceding ;  the  thirtieth  section  enables  him  to 
acquire  the  same  right  by  payment  or  tender  of  the  rates,  though 
not  actually  rated.  Here,  the  claimant,  having  no  better  means  of 
knowing  what  is  due,  in  respect  of  the  premises,  than  by  applying 
to  the  overseer,  whose  duty  it  was  to  know  the  fact,  inquires  of 
him  whether  there  were  any  rates  due,  saying  that,  if  there  are,  he 
is  prepared  to  pay  them.  The  overseer  not  being  able  to  inform 
him,  no  tender  is  actually  made. 

(Maule,  J. :  The  rate  is  a  public  thing ;  the  party  might,  by 
inspecting  it,  ascertain  the  amount.) 

He  would  not  be  able  to  ascertain,  by  inspecting  the  rate,  whether 
his  landlord  had  paid  it  or  not.  The  facts  clearly  show  a  waiver  or 
dispensation  of  a  tender  by  the  overseer. 

(TiNDAL,  Ch.  J. :  How  can  the  overseer  dispense  with  a  tender 
required  by  an  Act  of  Parliament  ?  The  case  of  an  ordinary  tender 
is  different ;  a  man  may  well  dispense  with  his  own  rights.) 

Suppose  the  precise  sum  of  QL  2s.  6d.  had  actually  been  tendered, 
the  position  of  the  overseer  would  not  have  been  altered,  inasmuch 
as  he  did  not  know  the  amount  that  was  due. 

(Mauls,  J. :  The  overseer  might  have  given  him  credit  for 
accuracy,  and  have  taken  that  sum.) 

The  Court  will  not  require  more  strictness  in  a  tender  under  an  Act 
of  Parliament  than  in  a  tender  at  common  law. 

(Mauls,  J. :  That  may  be  so  ;  and  possibly  this  might  have  been 
sufficient,  if  the  overseer  had  refused  to  ascertain  the  amount.) 

[He  cited  Dickenson  v.  Shee  (i),  Douglas  v.  Patrick  (2),  Thomas  v. 
[9^  J  Evans  (3),  Read  v.  Ooldring  (4),  and  Bevan  v. -Ree«  (5).]  Suppose 
the  party  claiming  to  be  rated  had  produced  a  sum  more  than 
sufficient  to  pay  the  rate,  and  desired  the  overseer  to  take  what  was 
due,  would  not  that  have  been  a  sufficient  tender  ? 

(1)  4  Esp.  N.  P.  C.  68.  (4)  14  E.  R.  694  (2  M.  &  S.  86). 

(2)  1  E.  E.  793  (3  T.  E.  683).  (5)  5  M.  &  W.  306. 

(3)  10  E.  E.  229  (10  East.  101). 
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(Mauxb,  J. :  Clearly  not,  under  the  circumstances.     The  overseer  Bishop 

cannot  be  expected,  at  a  moment's  warning,  to  be  able  to  tell  each  smbdlbt. 
rate-payer  the  amount  due  from  him.) 


Merewether,  for  the  respondent,  was  stopped  by  the  Court. 

TiNDAi,,  Gh.  J. : 

It  appears  to  me  that  the  decision  of  the  Revising  Barrister  was 
proper  under  the  circumstances  *of  this  case.    The  thirtieth  section       [  '95  ] 
of  the  2  Will.  IV.  c.  45,  provides  that  it  shall  be  lawful  for  any 
person  occupying  certain  premises,  to  claim  to  be  rated  to  the  relief 
of  the  poor,  and  that,  upon  the  party  so  claiming,  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or  rates  due  in 
respect  of  the  premises,  the  overseers  shall  put  his  name  upon  the 
rate  for  the  time  being;  and  that,   in  case  the  overseers  shall 
neglect  or  refuse  so  to  do,  such  occupier  shall  nevertheless  be 
deemed  to  have  been  rated  from  the  period  at  which  the  rate  shall 
have  been  made.    Now,  it  is  perfectly  clear  that  this  party  did  not 
actually  pay  the  rate  in  question ;  and  it  seems  to  me  as  clear  that 
he  did  not  actually  tender  the  amount  of  the  rate ;  for,  when  he 
called  on  the  overseer,  and  inquired  whether  there  were  any  rates 
due,  upon  the  overseer  saying  he  did  not  know,  the  claimant  told 
him  he  was  prepared  to  pay  them,  if  any  were  due :  to  which  the 
overseer  replied,  ''I'll  see  to  it:"  and  this  was  all  that  passed. 
The  claimant  seems  to  have  left  the  overseer  with  a  mutual  under- 
standing that  he  was  to  call  again.    Without,  therefore,  going  into 
the  two  points  raised  by  the  case,  it  is  enough  to  say  that  I  think 
the  Barrister  has  come  to  a  right  conclusion. 

Mauls,  J. : 

I  also  think  the  Revising  Barrister  came  to  a  right  conclusion  in 
this  case.  The  thirtieth  section  of  the  2  Will.  lY.  c.  45,  enables 
occupiers  not  named  in  the  rate,  to  claim  to  be  rated ;  and  provides, 
that,  upon  their  actually  paying  or  tendering  the  full  amount  of 
the  rate  or  rates  due  in  respect  of  the  premises,  though  not  in  fact 
rated,  they  are  deemed  to  be  so  for  the  purposes  of  the  Act.  Here, 
there  was  no  actual  payment  of  the  rate  by  the  claimant :  the  only 
question  is  whether  there  was  a  tender  within  the  meaning  of  the 
Act.  Without  saying  whether  or  not  the  same  degree  of  precision 
and  nicety  are  required  in  a  tender  under  this  *Act  as  would  be  [  *96  ] 
necessary  to  support  a  plea  of  tender,  I  think  the  claimant  should 
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at  least  show  that  he  has  done  all  that  he  reasonably  could  do 
towards  pajrment.  The  claimant  is  to  pay  or  to  tender ;  and  the 
overseer  is  to  receive  the  rate.  It  seems  to  me  that  the  overseer 
did  all  that  he  could  reasonably  be  expected  to  do ;  but  that  the 
claimant  did  not  conduct  himself  like  one  who  was  perfectly  ready 
to  pay.  He  went  to  the  overseer,  and  he  asked  him  whether  there 
was  any  rate  due ;  and  received  for  answer,  that  which  he  might 
well  have  expected,  viz.  that  the  overseer  did  not  know ;  for,  it  was 
very  unlikely  that  he  should  recollect  all  the  houses  and  the  amount 
of  rates,  and  whether  they  had  been  paid.  The  claimant  then  said, 
''If  there  are  any,  I  am  prepared  to  pay  them."  It  was  not 
absolutely  necessary,  perhaps,  that  he  should  actually  exhibit  the 
money.  Upon  the  overseer  replying,  "  I'll  see  to  it,"  that  is,  "  I 
will  inquire  as  to  the  amount  due,"  the  claimant  went  away,  and 
did  not  return.  I  think,  under  these  circumstances,  it  is  quite 
clear  he  did  not  do  all  that  in  him  lay  to  pay  the  rate  or  to  make  a 
valid  tender,  and  therefore  that  the  Barrister  has  decided  rightly. 

Gresswell  and  Erle,  JJ.,  concurred. 

♦  ♦  ♦  ♦  * 

Decision  affirmed^  with  costs. 


1846. 
Jan,  26. 

Citif  of 

London, 

["97] 


CEOUCHEE  V.  BEOWNE. 

(2  0.  B.  97—111 ;  S.  C.  15  L.  J.  C.  P.  74.) 

Freemen  and  liverymen  of  London  admitted  freemen  by  purchase  since 
the  Ist  of  March,  1831,  are  entitled  to  be  registered,  notwithstanding  the 
proviso  in  the  Representation  of  the  People  Act,  1832  (2  Will.  lY.  c.  4d), 
s.  32  ;  such  proviso  applying  not  to  liverymen  of  the  city  of  London,  but  to 
freemen  and  burgesses  of  other  cities  and  boroughs. 

The  Court  will  not  give  costs  upon  an  appeal,  though  only  one  side  is 
heard,  where  a  question  of  law,  the  fair  subject  of  a  doubt,  is  involved. 

John  Honour  Groucher  duly  objected  to  the  name  of  Edward 
Browne  being  retained  in  the  list  of  such  of  the  freemen  of  London 
as  are  liverymen  of  the  Company  of  Bakers,  entitled  to  vote  in  the 
election  of  members  for  the  city  of  London. 

The  Bevising  Barrister  retained  the  name  of  the  said  Edward 
Browne,  subject  to  an  appeal  to  the  Court  of  Common  Pleas  upon 
the  following  case : 

The  respondent  was  admitted  to  the  freedom  of  the  Company  of 
Bakers,  and  to  the  freedom  of  the  city  of  London,  by  redemption  or 
purchase,  in  the  month  of  January,  1834,  and  to  the  livery  of  the 
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said  Company  in  the  month  of  March  following.    His  qoalification    Cbouohbb 
was  in  other  respects  perfect.  Bbowns. 

On  behalf  of  th^  appellant,  it  was  contended,  that,  by  the 
2  Will.  lY.  c.  45,  8.  82,  the  respondent  was  disqualified,  inasmuch 
as,  haying  been  admitted  a  freeman  since  the  1st  of  March,  1881, 
''otherwise  than  in  respect  of  birth  or  servitude,"  he  was  not 
entitled  to  vote  "  as  such." 

The  Barrister  decided  that  the  words  ''as  such"  in  the  said 
section  were  limited  to  persons  who  voted  as  ''  burgesses  "  or  "  as 
freemen  ;  "  that  the  freemen  and  liverymen  of  London  did  not  vote 
as  freemen,  but  as  freemen  and  liverymen ;  and,  therefore,  that  a 
freeman  and  liveryman  who  had  been  admitted  a  'freeman  by 
purchase  after  the  1st  of  March,  1881,  was  not  disqualified  by  the 
disfranchising  proviso  of  that  section. 

If  the  Court  shall  be  of  opinion  that  the  said  decision  was  wrong,        [  98  ] 
the  name  of  the  respondent  is  to  be  expunged  from  the  list  of  voters 
for  the  said  Company. 

Kinglake,    Serjt.   (with  whom   was   Welsby),   for   the    appel- 
lant.   *     ♦     * 

Oumey  (with  whom  was  Merewether),  for  the  respondent,  was       [  los  ] 
not  called  upon. 

TniDAL,  Ch.  J. : 

The  question  in  this  case  turns  upon  the  proper  construction  to 
be  put  upon  the  thirty-second  section  of  the  2  Will.  lY.  c.  45,  which 
I  think  it  is  impossible  to  read  without  noticing  the  marked  dis- 
tinction therein  between  burgesses  and  freemen  of  boroughs  or 
cities  generally,  and  freemen  and  liverymen  of  the  city  of  London. 
When  speaking  of  boroughs  or  cities  other  than  London,  the 
expression  is  *'  burgess  or  freeman,"  in  the  alternative :  but  when 
speaking  of  London,  it  is  in  the  conjunctive,  ''  freeman  and  livery- 
man ; "  coupling  the  character  of  freeman  with  that  of  liveryman, 
and  making  the  right  of  voting  depend  upon  the  twofold  qualifica- 
tion :  and  this  distinction  is  maintained  throughout  the  whole  of 
the  section.  It  begins  with  enacting  ''that  every  person  who  would 
have  been  entitled  to  vote  in  the  election  of  a  member  or  members 
to  serve  in  any  future  Parliament  for  any  city  or  borough  not 
included  in  the  schedule  marked  (A.)  to  this  Act  annexed,  either  as 
a  burgess  or  freeman,  or  in  the  city  of  London,  as  a  freeman  and 
liveryman,  if  this  Act  had  not  been  passed,  shall  be  entitled  to  vote 
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Croucheb     in  such  election,  provided  soch  person  shall  be  daly  registered 
Bbowne.      according  to  the  provisions  hereinafter  contained ;  "  not  meaning  to 
point  to  the  proviso  in  this  section,  bat  to  the  general  provisions 
[  "^loe  ]      for  registration  ^contained  in  the  Act.     The  claase  then  goes  on : 
"  but  that  no  sach  person  shall  be  so  registered  in  any  year,  unless 
he  shall,  on  the  last  day  of  July  in  such  year,  be  qualified  in  such 
manner  as  would  entitle  him  then  to  vote  if  such  day  were  the  day 
of  election,  and  this  Act  had  not  been  passed,  nor  unless,  where  he 
shall  be  a  burgess  or  freeman  or  freeman  and  liveryman  of  any  city 
or  borough,  he  shall  have  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  July  in  such  year  within  such  city  or 
borough,  or  within  seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  heretofore  have  been  taken." 
Then  follows  a  clause  relating  to  places  other  than  London,  where 
the  expression  burgess  or  freeman  is  again  used:  ''nor  unless, 
where  he  shall  be  a  burgess  or  freeman  of  any  place  sharing  in  the 
election  for  any  city  or  borough,  he  shall  have  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
within  such  respective  place  so  sharing  as  aforesaid,  or  within  seven 
statute  miles  of  the  place  mentioned  in  conjunction  with  such 
respective  place  so  sharing  as  aforesaid,  and  named  in  the  second 
column  of  the  schedule  marked  (E.  2)  to  this  Act  annexed."    We 
now  come  to  the  proviso  upon  which  the  question  mainly  turns  ; 
and  there  we  find  the   same  distinction  prevailing :     ''  Provided 
always,  that  no  person  who  shall  have  been  elected,  made,  or 
admitted  a  burgess  or  freeman  since  the  first  day  of  March,  18S1, 
otherwise  than  in  respect  of  birth  or  servitude,  or  who  shall  here- 
after be  elected,  made,  or  admitted  a  burgess  or  freeman,  otherwise 
than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as 
such  in  any  such  election  for  any  city  or  borough  as  afore- 
said, or  to  be  so  registered  as  aforesaid."    Why  are  we  to  give 
to  this  disfranchising  exception  a  construction  that  would  apply 
it  to  the  case  of  freemen  and  liverymen  of  the  city  of  London, 
[  'lOT  ]       «when  that  construction  would  be  inconsistent  with  the  distinc- 
tion that  pervades  the  earlier  and  enacting  part  of  the  section  ? 
If  we  call  in  aid  the  forms  given  in  schedule  (E),  we  find  the 
same  distinction  there:  see  the  forms  Nos.  2  and  8.     It  appears 
to  me,  therefore,  that  the  Revising  Barrister  came  to  a  sound 
determination  when  he  held  that  the  words  ''as  such"  in  the 
proviso  in  question  are  limited  to  persons  voting  as  "  burgesses  or 
freemen,"  and  do  not  extend  to  those  claiming  as  "  freemen  cend 
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liverymen  "  of  the  city  of  London.  It  certainly  is  not  easy  to  say  Cboucher 
why  such  a  distinction  should  be  made  in  favour  of  London.  It  bbowkk. 
may  have  been  considered  that  the  numerous  and  conflicting 
interests  of  the  chartered  Companies  in  London  would  sufficiently 
guard  against  the  mischiefs  the  provisions  was  levelled  at  in  other 
corporations.  But,  be  that  as  it  may,  I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  was  correct,  and  must  be 
affirmed. 

Matjlb,  J. : 

I  also  am  of  opinion  that  the  Revising  Barrister  was  right  in  the 
construction  he  has  put  upon  the   thirty-second  section  of  the 
2  Will.  IV.  c.  45;    and  I  cannot  say  that  the   very  able  and 
ingenious  argument  of  my  brother  Kinglake  has,  for  a  moment, 
induced  me  to  hesitate.    It  is  impossible  to  handle  the  statutes 
2  Will.  IV.  c.  45,  and  6  &  7  Vict.  c.  18,  without  turning  up  some- 
thing  to    show  the  appellant's  construction  to  be  destitute  of 
foundation.     Whether  we  look  at  the  spirit  of  the  Reform  Act, 
or  at  the  words  in  which  the  spirit  is  embodied,  there  is  no  room 
for  doubt.     The  object  was,  to  prevent  the  repetition  of  the  corrupt 
practices  that  had  before  existed  in  certain  boroughs,  of  making, 
on  some  particular  occasion,  a  large  number  of  new  voters  for  the 
purpose  of  swamping  the  old  constituency.     This  provision  was 
therefore  intended  to  apply  to  those  cases  where  the  corporation 
who  had  to  return  the  members,  *had  also  the  power  to  create       [  ♦los  ] 
voters.    But,  in  the  case  of  London,  the  corporation  has  not  the 
power  of  creating  voters :  the  right  to  vote  arises  from  the  act  of 
the  various  Companies  admitting  freemen  to  be  of  their  livery: 
the  statute  did  not  intend  to  interfere  with  those  rights.    And  the 
way  in  which  the  intention  of  the  Legislature  has  been  carried  out 
is,  by  language  that  appears  to  me  to  be  (reading  the  words  in 
their  ordinary  sense)  perfectly  plain  and  unequivocal.     The  general 
scope  of  the  thirty-second  section  seems  to  me  to  account  sufficiently 
for  the  omission,  in  the  disfranchising  proviso,  of  liverymen  who  are 
mentioned  in  the  earlier  parts  of  the  clause.    It  is  done  deliberately. 
Taking  the  text  of  the  Act  of  Parliament  to  be  well  established, 
it  comes  simply  to  this :   the  earlier  part  of  the  section  provides 
'*  that  every  person  who  would  have  been  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  Parliament 
for  any  city  or  borough  not  included  in  schedule  (A),  either  as  a 
burgess  or  freeman,  or,  in  the  city  of  London,  as  a  freeman  and 
liveryman,  if  this  Act  had  not  been  passed,  shall  be  entitled  to  vote 
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Cbouohbb  in  each  election,  provided  such  person  shall  be  duly  registered 
Bbownb.  according  to  the  provisions  hereinafter  contained :  *'  and  the  same 
distinction  between  those  entitled  to  vote  as  burgesses  or  freemen 
of  other  cities  or  boroughs,  and  those  entitled  to  vote  as  freemen 
and  liverymen  of  London,  pervades  the  whole  Act.  Then,  it  is 
said  that  that  right  is  restricted  by  the  proviso  "  that  no  person 
who  shall  have  been  elected,  made,  or  admitted  a  burgess  or  free- 
man since  the  1st  of  March,  1881,  otherwise  than  in  respect  of 
birth  or  servitude,  or  who  shall  hereafter  be  elected,  made,  or 
admitted  a  burgess  or  freeman,  otherwise  than  in  respect  of  birth 
or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election 
for  any  city  or  borough  as  aforesaid,  or  to  be  so  registered  as  afore- 
[  •109  ]  said."  The  words  "  as  *such  "  evidently  refer  to  "  burgess  or 
freeman,"  keeping  up  the  distinction  already  adverted  to.  If, 
indeed,  it  could  be  said,  that,  in  London,  the  voters  could  be 
strictly  and  properly  described  as  voting  as  freemen  only,  there 
might  be  some  foundation  for  the  argument :  but,  throughout  the 
Act,  the  Legislature  has,  deliberately  and  repeatedly,  described 
the  parties  to  vote  in  London,  as  ''freemen  and  liverymen."  I 
think,  therefore,  we  should  be  doing  the  greatest  violence  to  the 
Act,  if  we  were  to  hold  this  proviso  to  be  applicable  to  the  city 
of  London. 

Then,  it  is  contended,  that,  assuming  the  proviso  not  to  have 
directly  and  immediately  taken  away  the  right  of  voting  from 
persons  circumstanced  like  the  respondent  in  this  case,  it  has  done 
so  indirectly  and  circuitously,  by  saying  that  they  shall  not  be 
entitled  to  be  registered.  The  words,  however,  are  perfectly  plain: 
the  proviso  says  that  certain  parties  shall  not  be  entitled  to  vote  or 
to  be  registered  as  burgesses  or  freemen.  Upon  the  whole,  I  think 
there  is  no  ground  for  saying  that  there  is  any  obscurity  in  the 
clause,  but,  on  the  contrary,  it  appears  to  me  that  the  Legislature 
has  used  words  that  are  perfectly  plain,  and  adequate  to  the  purpose 
in  view. 

CassswBLL,  J. : 

I  am  entirely  of  the  same  opinion.  The  thirty-second  section 
begins  with  saying  that  every  person  (with  certain  exceptions) 
entitled,  before  the  passing  of  the  Act,  to  vote ''  either  as  a  burgess  or 
freeman,  or,  in  the  city  of  London,  as  a  freeman  and  liveryman," 
shall  vote  ''  provided  such  person  shall  be  duly  registered  according  to 
the  provisions  hereinafter  contained."    Now,  in  order  to  be  entitled 


TOL.  Lm.]  1846.    C.  P.    2  C.  B.  109—111.  429 

to  vote  EB  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman  of  Cbouohbb 
the  city  of  London,  the  party  mast  be  registered  as  entitled  to  vote  bbowub. 
in  that  particular  capacity.  Then  it  goes  on:  "  but  no  such  person 
shall  be  so  registered  in  any  year,  unless  he  shall,  on  the  last  day 
of  July  in  such  year,  be  ^qualified  in  such  manner  as  would  entitle  i*^^^l 
him  then  to  vote,  if  such  day  were  the  day  of  election,  and  this  Act 
had  not  been  passed ;  nor  unless,  where  he  shall  be  a  burgess  or 
freeman,  or  freeman  and  liveryman  of  any  city  or  borough,  he 
shall  have  resided  for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  year  within  such  city,  or  within  seven  statute 
miles,"  &c.,  "  nor  unless,  where  he  shall  be  a  burgess  or  freeman 
of  any  place  sharing  in  the  election  for  any  city  or  borough,  he 
shall  have  resided,"  &c.  That  provision  does  not  touch  the  manner 
in  which  parties  may  be  entitled  to  become  "  burgesses  or  freemen  " 
or  ''freemen  and  liverymen."  Then  comes  the  proviso  that  is 
supposed  to  affect  that  question :  "  Provided  always,  that  no  person 
who  shall  have  been  elected,  made,  or  admitted  a  burgess  or  free- 
man since  the  1st  day  of  March,  1881,  otherwise  than  in  respect  of 
birth  or  servitude,  or  who  shall  hereafter  be  elected,  made,  or 
admitted  a  burgess  or  freeman,  otherwise  than  in  respect  of  birth 
or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election 
for  any  city  or  borough  as  aforesaid,  or  to  be  so  registered  as 
aforesaid."  These  words  **  as  such  "  clearly  refer  to  "  burgesses 
or  freemen,"  and  not  to  those  claiming  to  vote  as  "  freemen  and 
liverymen"  of  the  city  of  London.  It  is  then  said,  that,  at  all 
events,  the  party  is  not  entitled  to  be  registered.  That,  however, 
cannot  be :  he  is  not  to  vote  or  to  be  registered  as  a  burgess  or 
freeman ;  but  that  does  not  deprive  him  of  the  right  to  be  registered 
in  respect  of  any  other  qualification.  I  think  there  is  no  ground 
whatever  for  contending  that  the  decision  of  the  Revising  Barrister 
was  wrong. 

Eblb,  J. : 

I  am  of  the  same  opinion.  Throughout  the  Beform  and  Begis- 
tration  Acts,  two  species  of  qualification  in  respect  of  corporation 
voters  are  recognized :  *the  one,  consisting  of  the  compound  [  *in  ] 
character  of  freeman  and  liveryman,  in  the  city  of  London; 
the  other,  of  that  of  burgess  or  freeman  in  any  other  city  or 
borough.  The  Legislature  imposes  certain  restrictions  upon  this 
right  upon  both  classes,  and  certain  other  restrictions  that  are 
applicable  to  one  class  only.    The  proviso,  as  well  as  to  the  right  to 
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Cboucheb     vote,  as  to  the  right  to  be  registered,  clearly  applies  to  persons 
Bbowkb.      claiming  as  **  burgesses  or  freemen  "  only. 

*  *  «  «  « 

Decision  affirmed. 


w*«-  BU8HELL  V.  LUCKETT. 

Jan.  26. 
(2  C.  B.  111—118 ;  S.  C.  15  L.  J.  C.  P.  89 ;  10  Jur.  113.) 

t^JJa^  a  rate  is  not  a  complete  and  valid  rate  until  allowance  and  publioation. 

r  iji  1*  A  rate  was  made  on  the  28th  of  September,  1844,  and  purported  to  be 

made  **  lor  thirteen  weeks,  from  the  16th  of  September  to  the  16th  of 
December."  A  new  rate  was  made  on  the  23rd  of  December,  1844,  allowed 
on  the  3rd  of  January,  1845,  and  published  on  the  5th :  Held,  that  a  claim 
under  the  2  Will.  lY.  c.  45,  s.  30,  made  on  the  27th  of  December,  to  be 
put  upon  *'  the  rate  for  the  time  being,"  was  a  claim  to  be  put  on  the  rate 
made  in  September. 

WiLLUM  Endell  Luoeett  duly  objected  to  the  name  of  William 

Bushell  being  retained  on  the  list  of  persons  entitled  to  vote  in 

the  election  of  members  for  the  city  of   London,  in  respect  of 

[  *112  ]       the  occupation  *of  a  house,  No.  1,  Still  Alley,  in  the  parish  of 

St.  Botolph,  Bishopsgate. 

The  Barrister  expunged  the  name  of  the  said  William  Bushell 
from  the  said  list,  subject  to  an  appeal  to  the  Court  of  Common 
Pleas  upon  the  following  case : 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects, 
except  as  to  the  sufficiency  of  the  rating.  The  poor-rates  in  the 
said  parish  are  made  under  a  local  Act,  85  Geo.  III.  c.  61,  by  s.  16 
of  which,  **  the  rector,  churchwardens,  overseers  of  the  poor,  and 
inhabitants  of  the  said  parish,  are  authorized  and  required  to 
assemble  and  meet  together  in  the  vestry-room  of  the  said 
parish,  on  the  25th  of  June,  1795,  and  from  time  to  time 
for  ever  thereafter  quarterly,  or  oftener,  in  every  year,  as  occa- 
sion shall  require,  due  notice  having  been  given,  &c. ;  and  they,  or 
the  major  part  of  them  so  assembled,  shall  from  time  to  time  make 
such  rate  or  rates,  assessment  or  assessments,  for  paying  the  interest 
due  on  certain  annuities,  and  for  and  towards  the  relief  of  the  poor 
of  the  said  parish,  or  for  other  the  purposes  of  this  Act,  upon  all 
and  every  person  or  persons  who  do  or  shall  inhabit,  &c.  &c.,  as  they 
the  said  rector,  &c.,  at  such  meeting  shall  think  necessary  and 
proper  to  be  rated  and  assessed,"  &c. 

Four  rates  were  made  in  the  said  parish,  between  the  81st  of 
July,  1844,  and  the  8l8t  of  July,  1845.  The  first  rate  was  made 
on  the  28th  of  September,  1844,  allowed  on  the  4th  of  October 
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following,  and  published  on  the  6th.    That  rate  was  headed  as     bushkll 
foUows:  LuoiBTT. 

"  We,  the  rector,  &c.,  being  assembled  and  met  together  this 
28th  day  of  September,  1844,  in  the  church  of  the  said  parish, 
dae  notice  having  been  given  of  sach  meeting,  do  hereby  make  the 
following  rate  or  assessment,  being  10^.  in  the  pound,  upon  all  and 
every  person  or  persons  who  do  or  shall  inhabit,  &c.  Ac.  *(following  [  •lis  ] 
the  words  of  the  Act),  for  thirteen  weeks,  from  the  16th  of  September 
to  the  16th  of  December,  1844." 

The  second  rate  was  made  on  the  2Srd  of  December,  1844,  was 
allowed  on  the  8rd  of  January,  1846,  and  published  on  the  5th. 
This  last-mentioned  rate  had  a  heading  similar  in  form  to  that  of 
the  rate  first  mentioned,  being  made  **  for  thirteen  weeks,  from  the 
16th  of  December,  1844,  to  the  17th  of  March,  1845." 

The  dates  of  the  other  two  rates  are  not  material :  they  were  each 
headed  in  a  similar  manner,  and  purported  to  be  made  for  thirteen 
weeks  respectively. 

Each  rate,  though  it  purported  to  be  made  on  a  particular  day, 
was  not,  in  fact,  made  out  as  to  the  assessment  of  the  different 
parties  included  therein,  till  some  days  afterwards. 

The  appellant  was  not  assessed  to  the  first-mentioned  rate,  nor 
did  his  name  appear  thereon ;  but,  at  the  end  of  the  rate,  after  the 
allowance  thereof,  there  was  a  long  list  of  names,  including  that  of 
the  appellant ;  which  list  was  headed  thus :  ''  The  following  are  the 
names  of  persons  who  have  made  claim  to  be  rated  since  the 
completion  of  the  foregoing  rate." 

It  was  not  proved  that  any  claim  to  be  rated  was  made  by  the 
appellant  before  the  27th  of  December,  1844 ;  but,  on  that  day,  a 
notice  of  claim  was  served,  on  his  behalf,  on  one  of  the  overseers. 
The  claim  was  in  this  form  : 

''To  the  overseers  of  the  parish  of  St.  Botolph,  Bishopsgate. 
"  I  hereby  give  you  notice  that  I  occupy  a  house  at  No.  1,  Still 
Alley,  Bishopsgate  Street,  in  your  parish  ;  and  I  claim  to  have  my 
name  inserted  as  occupier  thereof,  in  the  rates  made  to  the  relief 
of  the  poor  in  your  parish,  pursuant  to  the  6  &  7  Will.  IV.  c.  96, 
and  to  *the  English  Beform  and  Parliamentary  Begistration  Acts.  [  *ii4  ] 
Dated  &c. 

(Signed)  "  William  Bushbll, 

"residing  at  No.  1,  Still  Alley." 

The  said  claim  was  served  at  the  same  time  with  several  others ; 
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BusHELL     and,  at  the  time  of  such  service,  the  overseer  was  told  that  the  names 
LnoKSTT.     of  the  parties  so  claiming,  ought  to  be  put  upon  the  September 
rate ;  in  consequence  whereof,  the  names  were  so  inserted  in  the 
before-mentioned  list,  at  the  end  of  the  September  rate-book. 

The  appellant  was  duly  rated  to  the  rate  made  on  the  23rd  of 
December,  1844,  and  other  subsequent  rates. 

On  behalf  of  the  appellant,  it  was  contended,  that,  at  the  time 
the  said  claim  to  be  rated  was  so  made  as  aforesaid,  the  September 
rate  was  '*  the  rate  for  the  time  being  "  within  the  thirtieth  section 
of  the  2  Will.  lY.  c.  45 ;  and,  therefore,  that  the  appellant  must  be 
deemed  to  have  been  rated  to  that  rate. 

The  Revising  Barrister  decided  that  the  September  rate  was  not 
the  rate  for  the  time  being  at  the  time  when  the  said  claim  to  be 
rated  was  so  made  as  aforesaid. 

If  the  Court  shall  be  of  opinion  that  the  decision  was  wrong,  the 
name  of  the  appellant  is  to  be  re-inserted  in  the  said  list  of  voters. 

The  cases  of  thirteen  other  persons,  the  validity  of  the  objections 
against  whom  depended  upon  the  same  point,  were  consolidated 
with  the  above. 

Welaby,  for  the  appellant : 
The  rate  made  on  the  28th  of  September,  1844,  and  allowed  on 
the  4th  of  October  following,  and  published  on  the  6th,  was  "  the 
rate  for  the  time  being,"  within  the  2  Will.  IV.  c.  45,  s.  80.  That 
[  *116  J  section  intended  to  give  parties  a  right  *to  claim  to  be  rated  at 
any  time,  and  contemplated  the  continued  existence  of  poor-rates 
throughout  the  year.  The  rate  has  no  legal  existence  until  allow- 
ance and  publication  ;  therefore,  the  thirteen  weeks  of  its  duration 
must  be  reckoned  from  the  day  of  publication.  The  rate  made  on 
the  28rd  of  December,  1844,  was  not  allowed  until  the  Srd  of 
January,  1845.  At  the  time  the  claim  was  made,  therefore, 
that  rate  did  not  legally  exist.  ''The  rate  for  the  time  being'' 
must  mean  the  rate  then  in  force,  or  those  words  must  be  relaxed, 
and  be  held  to  mean,  the  last  rate  made  for  the  parish.  The 
September  rate  (i)  must,  at  all  events,  be  in  force,  for  the  purpose 
of  collecting  the  arrears. 

W.  R.  Orove^  for  the  respondent : 
The  appellant  has  not  brought  himself  within  the  thirtieth  section 

(1)  This  observation  would  apply  to  all  preceding  rates  in  respect  of  which 
any  arrears  remained  to  be  levied. 
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of  (he  Beform  Act.  In  Wansey  v.  Perkins  (i)  it  was  held,  that  a  bushbll 
claim  to  be  rated  under  this  section,  is  good  only  for  the  single  rate  luckstt. 
at  that  time  in  force. 

(Maule,  J. :  That  case  assumes  that  there  always  is  a  rate  for 
the  time  being.  A  rate  ceases  to  be  the  rate  for  the  time  being, 
when  a  new  one  is  made.  The  question  here  is,  when  did  the 
September  rate  cease  to  be  *'  the  rate  for  the  time  being.") 

Where  a  rate  is  made  generally,  it  will,  of  course,  remain  in  force, 
until  superseded  by  a  new  one ;  but  it  is  otherwise  where,  as  here, 
the  rate  is  made  for  a  specific  time.  The  claim  here  was  subse- 
quent, in  point  of  date,  to  the  making  of  the  rate  of  the  28rd  of 
December,  and,  therefore,  it  enured  as  a  claim  to  be  put  upon  the 
last-mentioned  rate. 

(TiNDAL,  Ch.  J. :  The  claim,  though  subsequent  to  the  ^making       [  *116  ] 
of  that  rate,  was  before  its  allowance.) 

The  rate  of  the  28th  of  September  was  a  non-existing  rate  after  the 
28rd  of  December. 

(TiNDAL,  Ch.  J. :  When  the  party  made  his  claim,  he  could  not 
know  of  the  making  of  the  December  rate.) 

Weliby  was  heard  in  reply. 

TiNDAL,  Ch.  J. : 

The  rate  in  question  was  made  on  the  28th  of  September,  allowed 
on  the  4th  of  October,  and  published  on  the  6th ;  and  it  professes 
to  be  made  "  for  thirteen  weeks,  from  the  16th  of  September  to  the 
16tb  of  December  ;  *'  the  object  being  to  make  a  provision  to  meet 
the  exigencies  of  one  quarter.  The  question  is,  whether,  after  that 
quarter  is  ended,  and  before  a  new  rate  is  made  and  perfected 
by  allowance  and  publication,  the  rate  so  made  was  ''  the  rate 
for  the  time  being  "  within  the  thirtieth  section.  It  seems  to  me 
that  it  does  satisfy  the  words  of  the  Act.  If  the  parish  officers  had 
to  justify  a  distress  for  arrears,  made  in  the  interval,  it  must  be 
under  that  as  the  existing  rate.  It  never  was  intended,  in  a  case 
like  this,  that,  because  the  time  had  expired  for  which  the  rate  was 
made,  the  rate  itself  must  be  held  to  have  expired. 

(1)  hockey' A  case,  7  Man.  &  G.  145 ;  8  Scott,  N.  B.  970. 
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BuBHSLL     Matjlb,  J. : 

LuoKBTT.         I  also  am  of  opinion  that  "  the  rate  for  the  time  being  "  does  not 
exclude  the  rate  in  question.      The  thirtieth  section  entitles  the 
party  occupying  any  house  &c.  in  any  parish  or  township  in  which 
there  shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated 
in  respect  thereof ;  and,  upon  his  so  claiming,  and  paying  or  tender- 
ing the  amount  of  rates  due,  the  overseers  are  required  to  put  his 
name  upon  the  rate  for  the  time  being ;  and  it  provides,  that,  in 
[  *117  ]      case  of  their  refusal  or  neglect  so  to  do,  he  shall  be  deemed  *to 
have  been  rated  to  such  rate.     That  assumes  that  there  always  is  a 
rate  for  the  time  being  in  every  parish.     In  fact  there  always  is  a 
rate  existing.     It  has  all  the  qualities  of  a  rate  at  the  time  of  its 
conclusion,  as  it  had  at  its  commencement.      The  words  of  the 
thirtieth   section   equally   exclude    the  idea  of    there   being  two 
existing  rates,  as  that  of  there  being  no  rate  existing.     When  a 
rate  is  once  made,  it  exists  until  superseded  by  another  duly  made, 
allowed,  and  published.     The  party  has  always  a  right  to  be  on 
some  rate.     It  is  said  he  should  have  claimed  to  be  put  on  the  rate 
made  upon  the  28rd  of  December,  an  incomplete  rate,  and  not 
on  that  which  was  the  last  complete  rate.      I  think,  however, 
the  rate  inchoately  made  in  December,  was  not  ''  the  rate  for  the 
time  being"  within  the  Act;  and,  consequently,  that  the  demand 
was  properly  made,  and  the  decision  of  the  Revising  Barrister 
was  wrong. 

Gresswell,  J. : 

I  also  am  of  opinion  that  "  the  rate  for  the  time  being  "  means 
the  last  valid  and  binding  rate.  A  rate  once  made  continues  to 
exist  until  quashed,  or  until  superseded  by  a  new  rate  duly  made, 
allowed,  and  published,  so  as  to  be  effectual  and  binding  upon  the 
parishioners.  Here,  the  rate  made  on  the  28th  of  September  was 
the  only  complete  and  valid  rate  at  the  time  the  claim  was  made. 
A  claim,  therefore,  to  be  put  upon  that  rate  was  a  claim  to  be  put 
on  **  the  rate  for  the  time  being." 

Eblb,  J. : 

A  rate  expressed  to  be  made  for  a  specific  time,  merely  means  a 
rate  that  is  calculated  and  intended  to  meet  the  exigencies  of  the 
parish  for  that  period,  not  Chat  it  shall  cease  to  be  an  existing  rate 
when  the  time  has  elapsed.    A  rate  is  not  a  valid  and  complete  rate 
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aniil  it  is  allowed  and  published.      At  the  *time  the  claim  in  Bushkll 

qaestion  was  made,  the  September  rate  was,  in  my  opinion,  the  luokbtt. 

rate  for  the  time  being.  [  *n8  ] 

Decision  reversed  (l). 


EDW^ARD    BAYLEY   v.   The   OVERSEERS  of  the 
TOWNSHIP    OF    NANTWICH. 

(2  C.  B.  118—122.) 

The  production  of  a  stamped  duplicate  notice  of  claim,  duly  delivered 
to  the  postmaster,  and  duly  directed  to  the  overseers,  pursuant  to  the 
Parliamentary  Voters  Begistration  Act,  1843  (6  &  7  Vict.  c.  18),  ss.  100, 101, 
is  sufficient  evidence  of  the  notice  of  claim  having  been  given  to  the  over- 
seers at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which  such 
notioe  would,  in  the  ordinary  course  of  post,  have  been  delivered  at  such 
place,  notwithstanding  its  actual  delivery  to  the  overseer  is  delayed  until 
after  the  time  limited  by  the  Act,  in  consequence  of  pressure  of  business  at 
the  post-office. 

Edwabb  Bayley  claimed  to  be  entitled  to  vote  in  respect  of 
property  situate  within  the  township  of  Nantwich,  in  the  southern 
division  of  the  county  of  Chester. 

The  claimant,  ^s  did  also  twenty-four  other  claimants  (whose 
cases  were  identical  and  were  consolidated  therewith),  resided  at 
Nantwich.  A  notice  of  claim  purporting  to  be  signed  by  him,  was 
duly  proved  to  have  been  posted  at  Manchester  on  the  19th  of  July. 
This  notice  of  claim,  according  to  the  ordinary  course  of  post, 
should  have  arrived  at  Nantwich,  and  been  delivered  to  the  over- 
seers, on  the  20th  of  July.  It  was  not,  in  fact,  delivered  till  the 
22nd.  The  notice  of  claim,  which  was  produced,  bore  the  Nantwich 
post-mark  of  the  latter  day. 

The  overseers  of  Nantwich  published  the  names,  with  *this  note : 
"  The  whole  of  these  claims,  in  consequence  of  negligence  at  the 
post-office,  were  not  delivered  until  after  the  specified  time." 

The  Revising  Barrister  examined  the  postmaster  of  Nantwich, 
who  proved  that  the  notices  of  claim  only  arrived  from  Manchester 
on  the  22nd  of  July,  and  that  he  had  caused  them  to  be  delivered 
immediately,  and  was  free  from  all  blame.  It  appeared  that  all  the 
twenty-five  claimants  might  have  delivered  their  notices  of  claim, 
personally,  in  due  time ;  and  that  one  of  them  denied  all  knowledge 
of  his  claim  having  been  made. 


(1)  If  the  rate  had,  by  reason  of  the 
words  **to  the  16th  of  December 
following,"  ceased  to  exist  as  a  rate  on 
that  day,  it  woiild  follow  that  no  valid 


claim  to  be  put  upon  any  rate  could 
have  been  made  between  that  period 
and  the  allowance  of  a  succeeding 
rate. 

28—2 
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There  was  no  proof  of  the  cause  of  detention  at  Manchester. 
As  the  transmission  of  notices  of  objection  had  been  proved  to  have 
been  delayed  several  days  by  reason  of  their  vast  numbers,  it  was 
contended  that  the  multiplicity  of  claims  had  also  caused  the  delay; 
but  of  this,  there  was  no  legal  evidence.  None  of  the  claimants 
were  examined. 

The  Barrister  held  that  the  claims  were  not  duly  made  or 
transmitted. 

If  the  Court  shall  be  of  opinion  that  he  was  in  error,  the  register 
is  to  be  amended  by  adding  the  name  of  Edward  Bayley,  together 
with  the  names  of  the  twenty-four  other  claimants,  in  the  same 
situation  with  Bayley,  according  to  an  annexed  list. 

The  case  was  argued  on  the  19th  instant. 

Cockbmii  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant : 

The  question  raised  in  this  case,  is  similar  to  that  already 
decided  in  Bishop  v.  Helps  (i),  save  that  that  was  a  notice  of 
objection,  this  a  notice  of  claim.     *     «     * 

(Maule,  J. :  I  suppose  we  are  to  assume,  the  case  being  silent  on 
the  subject,  that  these  notices  were  properly  addressed.) 

The  only  question  intended  to  be  raised  was,  as  to  the  period  of 
delivery. 

(Maule,  J. :  At  the  conmion  law,  putting  a  letter  into  the  post 
would  heprimd/ade  evidence  of  its  delivery  in  due  course — subject 
to  be  rebutted.  But  s.  100  says,  that,  in  certain  cases,  it  shall  be 
sufficient  if  the  notice  of  objection  be  sent  by  the  post,  free  of 
postage,  or  the  sum  chargeable  as  postage  for  the  same  being  first 
paid,  directed  to  the  person  to  whom  the  same  shall  be  sent,  at  his 
place  of  abode  as  described  in  the  list  of  voters.  The  clause  then 
goes  on  to  prescribe  the  manner  of  sending  by  the  poet ;  and,  these 
directions  being  complied  with,  the  production  of  the  stamped 
duplicate  is  to  be  evidence  of  the  notice  having  been  given.  All 
that  is  incorporated  into  s.  100.  In  order  to  bring  himself  within 
that  provision,  it  will  be  said  to  be  necessary  to  show,  not  only  that 
the  notice  was  duly  posted,  but  that  all  the  other  requisites  of 
s.  100  have  been  properly  complied  with.  As  to  all  these,  the  case 
is  silent.) 

The  Revising  Barrister  evidently  intended  it  to  be  inferred,  that  all 

(1)  Ante,  p.  404. 
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these  provisions  bad  been  complied  witb.     He  finds  tbat  the      Batlkt 
notice  of  claim  was  duly  proved  to  have  been  posted  at  Manchester    thb  oVbb- 
on  the  19th  of  July.  ^Z'^^. 


(Ckbsswell,  J. :  The  word  '*  duly  "  is  pat  in  the  wrong  place.) 

Welsby,  for  the  respondent : 

The  case  is  defective  in  other  respects.  It  states,  tbat  a  notice  of 
claim  "  purporting  to  be  signed  by  the  claimant/'  was  duly  proved 
to  have  been  posted. 

(Eble,  J. :  All  that  we  have  to  deal  with  is,  the  question  that  the 
Barrister  intended  to  decide.) 

He  holds  distinctly,  tbat  the  claims  were  not  duly  made  or  trans- 
mitted. He  does  not  find  that  the  notices  were  posted  post-free,  or 
that  the  provisions  of  s.  100  have,  in  any  respect,  been  complied 
with. 

(TiNDAL,  Ch.  J. :  I  think  we  ought  to  refer  it  back  to  the  Revising 
Barrister  to  state  what  was  the  particular  question  of  law  intended 
to  be  raised  for  our  decision.) 

The  case  was  accordingly  remitted  to  the  Barrister,  who  on  a 
subsequent  day  returned  it  with  the  following  amended  statement : 

"  The  only  question  intended  to  be  submitted  to  the  Court  was, 
whether,  taking  the  sections  100  and  101  of  the  6  &  7  Vict.  c.  18, 
together,  the  production  of  the  stamped  duplicate  of  notice  of 
claim,  duly  delivered  to  the  postmaster,  and  duly  directed  to  the 
overseers  of  Nantwich,  was  to  be  held  conclusive  evidence  of  the 
notice  of  claim  having  been  given  to  the  overseers,  at  the  place 
mentioned  in  ^such  duplicate,  on  the  day  on  which  such  notice 
would,  in  the  ordinary  course  of  post,  have  been  delivered  to  such 
place.  It  was  admitted  that  all  the  provisions  in  sections  100  and 
101,  as  to  sending  notices  by  the  post,  had  been  complied  with. 
The  sole  difficulty  that  presented  itself  to  my  mind  was,  whether, 
under  the  circumstances,  the  duplicate  notice  of  claim  was  con- 
clusive evidence  of  the  claim  being  in  time  :  and  this  the  Court  of 
Common  Pleas  has  since  decided  in  the  affirmative  "  (i). 

Cur.  adv,  wit. 
(1)  BUhop  y.  Help$,  ante,  p.  404. 
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TiNDAL,  Ch.  J. : 

This  case  has  been  referred  back  to  the  Revising  Barrister  to 
certify  whether  any  objection  was  made  before  him  as  to  the 
address  of  the  notice  of  claim  to  the  overseers  of  Nantwich  being 
the  proper  address;  and  he  has  certified  to  us  that  no  such 
objection  was  made — that  it  was  admitted  that  all  the  provisions  in 
ss.  100  and  101  of  the  Registration  Act  had  been  complied  with, 
and  that  the  sole  point  referred  to  us  was,  whether  the  duplicate 
notice  of  claim,  properly  stamped,  was  sufficient  evidence  of  the 
claim  being  in  time.  This  point  was  decided  in  the  case  of  a  notice 
of  objection  (i) ;  and  we  think  there  is  no  distinction  to  be  taken, 
in  this  respect,  between  a  notice  of  objection  and  a  notice  of 
claim. 

We  therefore  think  the  decision  of  the  Revising  Barrister  is 
wrong,  and  that  the  same  must  be  reversed,  and  the  names  of  the 
twenty -five  claimants  placed  on  the  register. 

Decision  reversed. 


1846.  EDWARD   NELSON  ALEXANDER  v.   EDWARD 

•"— '•  NEWMAN. 

mn^Rid^.  (2  a  B.  122—146 ;  S.  C.  16  L.  J.  0.  P.  134 ;  10  Jur.  313.) 

[  122  ]  A  convejance  of  land  by  one  vendor  to  several  purchasere  for  a  bond  fidt 

oonBideration,  is  valid,  although  the  avowed  object  of  the  vendor  is  to 
midtiplj,  and  that  of  the  purchasers  to  acquire,  the  right  of  voting. 

Joseph  Bottohlby  and  thirty-four  other  persons  claimed  to 
have  their  names  inserted  in  the  register  of  voters  for  the  town- 
ship of  Lockwood,  in  the  polling  district  of  Haddersfield,  in  the 
[  •128  ]  West  Eiding  of  *the  county  of  York,  as  the  several  owners,  each 
respectively  of  one  undivided  thirty-fifth  part,  of  freehold  land  and 
buildings  there  situated. 

The  facts  applicable  to  each  case,  were  as  follow : 
Joseph  Bottomley,  being  desirous  of  obtaining  a  qualification  to 
vote  in  the  election  of  members  to  serve  in  Parliament  for  the  said 
riding,  some  time  in  the  month  of  January,  1845,  called  upon  J.  B., 
the  agent  of  a  political  association  in  the  town  of  Huddersfield,  and 
requested  the  said  J.  E.  to  obtain  a  vote  for  him  the  said  Joseph 
Bottomley.  Joseph  Bottomley  wished  to  obtain  the  qualification  as 
cheaply  as  he  could ;  but  did  not  care  about  the  nature  or  situation 


(1)  Bishop  V.  EelpB,  anUf  p.  404. 
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of  the  property,  provided  it  would  confer  the  right  of  voting,  and   alszandbb 
did  not  involve  an  outlay  of  money  beyond  what  would  give  the     kewman. 
qualification,  and  at  the  same  time  secure  the  ordinary  rate  of 
interest     Joseph  Bottomley's  motive  in  applying  to  J.  B.  was  not, 
however,  the  investment  of  money  in  land  or  buildings,  but  only  to 
acquire  the  right  of  voting. 

Some  time  in  the  same  month  of  January,  Messrs.  C,  being 
wealthy  manufacturers  in  the  neighbourhood  of  Huddersfield, 
authorized  the  said  J.  B.  to  sell  for  them  certain  lands  and 
cottages,  their  property,  for  the  sum  of  1,400/.  The  only  object 
of  Messrs.  C.  in  so  authorizing  the  said  J.  B.  to  act  for  them,  was, 
to  increase  the  number  of  voters  for  members  to  serve  in  Parlia- 
ment for  the  said  riding.  They  were  not  in  want  of  money,  and 
would  not  have  sold  any  portion  of  their  real  estate  below  its  fair 
and  reasonable  value.  J.  B.  was  not  the  attorney  generally 
employed,  either  by  Messrs.  C.  or  by  Joseph  Bottomley;  but, 
as  agent  to  the  before-mentioned  association,  he  had  previously 
caused  advertisements  to  be  inserted  in  the  public  papers  inviting 
parties  either  to  sell  or  purchase  small  freeholds  for  the  ^purpose  [  •i24  ] 
of  qualifying  voters  for  the  said  riding,  and  referring  to  himself  as 
such  agent. 

In  consequence  of  such  authority  from  the  said  Messrs.  C,  and 
of  such  instructions  from  Joseph  Bottomley,  and  many  other 
parties  similarly  disposed,  the  said  J.  B.  arranged  the  purchase 
and  sale  of  the  said  lands  and  cottages  by  the  said  Messrs.  G.  to 
the  said  Joseph  Bottomley  and  thirty-four  other  persons,  as  tenants 
in  common,  for  the  sum  of  1,4002.  A  deed  conveying  the  said  land 
and  cottages  was  accordingly  prepared  by  the  said  J.  B.,  and  was 
duly  executed  by  the  said  Joseph  Bottomley  on  the  22nd  of  January 
last;  on  which  occasion  the  said  Joseph  Bottomley  paid  his 
portion  of  the  purchase-money,  viz.  40L,  to  the  said  J.  B.,  for 
and  on  behalf  of  Messrs.  C,  together  with  12.  towards  J.  B.*s  bill 
of  costs. 

On  the  same  22nd  of  January,  a  lease  of  the  land  and  cottages 
in  question  was  executed  by  Joseph  Bottomley  and  the  thirty-four 
other  tenants  in  common,  to  the  said  Messrs.  C,  for  the  period  of 
fifteen  years,  at  the  annual  rent  of  702.,  which  rent  has  since  been 
duly  paid.  The  land  and  cottages  are  within  a  very  short  distance  of 
Messrs.  G.'s  mill,  and  were  before  and  at  the  time  of  the  purchase, 
and  still  are,  in  the  occupation  of  persons  employed  by  the  said 
Messrs.  G.  in  the  said  mill. 
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Alkxakdeb       Joseph  Bottomley  has  never  seen  the  property  in  question  ;   and 

Newman,     he  stipulated,  when  he  applied  to  J.  B.  on  the  subject,  that  he 

(Joseph  Bottomley)  was  to  have  no  trouble  in  the  matter,  but 

should  receive  40s.  per  annum  for  his  402.,  and  secure  the  right  of 

voting. 

The  conveyance  was  complete  and  bond  fide,  the  purchase-money 
really  paid  by  the  said  Joseph  Bottomley  and  the  several  other 
purchasers,  and  there  was  no  secret  trust  or  reservation  in  favour 
of  the  sellers,  nor  any  stipulation  as  to  the  mode  in  which  the 
[  •i^s  ]  elective  *franchise  should  be  exercised  by  the  said  thirty-five  pur- 
chasers, or  any  of  them,  nor  had  any  of  them  any  communication 
with  Messrs.  C,  save  through  their  common  solicitor,  J.  B. 

The  said  Messrs.  C.  and  the  thirty-five  other  persons  entertain 
the  same  political  opinions ;  and,  though  there  was  no  immediate 
concert  between  them,  the  avowed  and  only  object  of  the  trans- 
actions on  both  sides  was,  to  multiply  voices  in  the  election  of 
members  of  Parliament  for  the  said  riding. 

Upon  these  facts  the  claims  of  the  said  Joseph  Bottomley 
and  the  thirty-four  other  persons  to  have  their  names  inserted 
in  the  said  list  of  voters,  was  opposed,  on  the  ground  that  the 
case  came  within  the  statute  7  &  8  Will.  III.  c.  25,  commonly 
called  the  Splitting  Act,  as  being  a  conveyance  made  in  order 
to  multiply  voices,  or  to  split  and  divide  the  interest  in  houses 
or  land  among  several  persons,  to  enable  them  to  vote  at  elections 
of  members  to  serve  in  Parliament,  and  therefore  void  and  of 
none  effect. 

The  Bevising  Barrister  decided  that  the  statute  did  not  apply  to 
conveyances  made  under  the  circumstances  disclosed  in  the  fore- 
going statement  of  facts ;  that  no  conveyance  of  an  estate  for  an 
adequate  consideration,  made  bond  fide,  without  reservation,  ratified 
according  to  law,  and  accompanied  by  payment  of  the  purchase- 
money  on  the  one  hand,  and  possession  of  the  property  or  receipt 
of  the  rents,  as  in  this  case,  on  the  other,  can  afterwards  be 
nullified  by  an  inquiry  into  the  motives  which  may  have  actuated 
the  contracting  parties  before  or  at  the  time  of  the  transaction; 
and  that  the  said  Joseph  Bottomley  and  the  said  thirty-four  other 
claimants  were  entitled  to  have  their  names  retained  in  the  list  of 
voters  for  the  said  riding  in  respect  of  their  several  and  respective 
shares  in  the  said  freehold  land  and  buildings. 
[  126  ]  The  cases  of  sixteen  other  persons  similarly  circumstanced  were 

consolidated  with  the  principal  case. 


YOL.  LZIX.] 


1846.    0-  P.    2  C.  B.  126—186. 


441 


Annexed  to  the  case  is  a  copy  of  the  list  of  claimants,  the  form   alkxandbr 
of  which  is  as  follows :  Nbwman. 


ChriitJan  Kame  and 
9anuune&e. 

PUca  of  Aboda. 

Naton  of  the  aappoaad 

street  Ac.  where 
Property  aituate  ftc. 

Bottomley,  Joseph. 
Booth,  Samuel. 

&C.  &C. 

No.    40,    West- 
gate,  Hudders- 
field. 

No.    4,     Queen 
Street,     Hud- 
dersfield. 

Freehold  land  and 
buildings,  one 
undivided  thirty- 
fifth  part  thereof. 

Freehold  land  and 
buildinea,  one 
undivided  thirty- 
fifth  part  thereof. 

Cobden's       Sow, 
Crossland  Moor, 
Lockwood,  Nos. 
5  to  16,  inclusive. 

Cobden's       Row, 
Crossland  Moor, 
Lockwood,  Nos. 
5  to  16,  inclusive. 

The  case  was  argued  in  Michaelmas  Term  last  (i). 

Kinglake,  Serjt.,  for  the  appellant.     *     *     * 

S.  Martin  for  the  respondent.     *    *     * 

Kinglake,  Serjt.,  in  reply.     *     *     * 

CvT,  adv,  vtdt, 

TiNDAL,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  : 

This  appeal  against  the  decision  of  the  Revising  Barrister  for 
the  West  Biding  of  the  county  of  York  raises  the  distinct  question, 
whether  a  conveyance  of  land  to  a  numerous  body  of  purchasers, 
as  tenants  in  common,  is  *void  under  the  seventh  section  of  the 
statute  7  <b  8  Will.  III.  c.  25 ;  such  conveyance  being  made,  both 
on  the  part  of  the  vendor  and  of  the  vendees,  "  for  the  avowed  and 
only  object  of  multiplying  voices  in  the  election  of  members  to 
serve  in  Parliament,"  but,  at  the  same  time,  being  a  band  fide 
conveyance  made  upon  a  contract  of  sale,  where  the  purchase- 
money  was  really  paid,  and  possession  of  the  land  really  taken  and 
kept,  under  the  conveyance,  and  where  there  was  no  secret  trust  or 
reservation  in  favour  of  the  sellers,  nor  any  stipulation  as  to  the 
mode  in  which  the  elective  franchise  should  be  exercised. 

The  question  is,  undoubtedly,  one  of  considerable  importance, 
not  only  as  it  involves  a  general  principle  of  election  law,  but  as  it 
applies  to  a  large  number  of  the  cases  reserved  for  our  determina- 
tion. It  has  been  argued  before  us  both  upon  the  present  and 
upon  another  of  the  reserved  cases ;  and  we  are  of  opinion,  upon 
the  proper  construction  of  the  statute  above  referred  to,  taking  into 

(1)  Before  Tindal,  Gh.  J.,  and  Coltman,  Miiule,  and  Erie,  JJ. 


[132] 

[134] 


[  •las  ] 
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alexandbb   consideration  at  the  same  time  the  statutes  subsequently  passed 

NswMAv.     upon  the  same  subject-matter,  that  the  conveyance  in  question  was 

not  a  void  conveyance,  and  that  the  several  persons  claiming  a 

right  to  vote  under  it  were  entitled  to  have  their  names  retained 

on  the  list  of  voters  for  the  West  Biding  of  the  county  of  York. 

Even  if  the  statute  7  <b  8  Will.  III.  were  the  only  statute  passed 
upon  the  subject,  and  that  statute  were  to  be  construed  strictly  by 
its  very  letter,  we  think  its  provisions  could  not  be  held  to  extend 
to  the  case  of  any  conveyance  made  upon  a  real  and  bond  fide  con- 
tract for  a  sale  and  purchase  of  the  land  ;  but  that  the  statute  was 
intended  to  apply  to  fictitious  conveyances  which  had  nothing  more 
than  the  form  and  appearance  of  a  conveyance,  which  consisted 
of  the  parchment  and  the  seal  only,  the  parties  thereto  having 
[  *136  ]  privately  agreed  *and  intended  that  no  interest  should  actually  pass 
thereby. 

The  first  observation  that  arises  upon  the  statute  of  Will.  III. 
is,  that  the  section  now  under  discussion  is  declaratory  only  of  the 
common  law.  The  first  branch  of  that  section  does,  indeed,  create 
a  new  law.  It  is  thereby  enacted  that  no  person  shall  have  a  vote 
at  elections,  by  reason  of  any  trust-estate  or  mortgage,  unless  such 
trustee  or  mortgagee  be  in  actual  possession  or  receipt  of  the  rents 
or  profits  of  the  same  estate ;  but  that  the  mortgagor,  or  cestui 
que  trust,  in  possession,  shall  vote  for  the  same  estate.  But  the 
second  branch  of  the  section,  which  is  that  now  under  consideration, 
is  framed  very  differently.  By  this  latter  branch,  all  conveyances 
in  order  to  multiply  voices  and  to  split  and  divide  the  interest  in 
any  houses  or  lands  among  several  persons,  to  enable  them  to  vote, 
are  thereby  declared  to  be  void  and  of  none  effect. 

This  marked  distinction  between  the  two  parts  of  this  section 
proves,  incontestably,  that  the  latter  part  was  intended  only  to 
declare  the  law  as  it  then  stood,  giving  to  such  law  the  greater 
weight  and  sanction  of  a  legislative  declaration. 

The  first  question,  therefore,  is,  what  conveyances  made  in  order 
to  multiply  voices  at  elections  would  be  void  at  common  law. 

The  right  of  voting  for  knights  of  the  shire  did,  by  the  common 
law, as  regulated  by  the  two  statutes  8  Hen.  YI.  (i)  and  10  Hen.  YI.  (2), 
belong  to  such  people  resident  in  each  shire  (8),  whereof  every  one 

(1)8    Hen.    VI.    c.    7.     See   thip  ParL402b. 

statute  in  full,   as  it  stands  on  the  (3)  This  provision  has  sinoe  been 

Parliament  Eoll,  4  Bot.  Pari.   350  a.  repealed  by  the  14  Geo.  UI.  a  58,  to 

See  also  66  R.  B.  668,  n.  the  great  increase  of  the  expenve  of 

(2)  10  Hen,  YI.  c,  2.    See  4  Bot,  county  elections. 


▼OL.  hxa.]  1846.    C.  P.    2  C.  B.  186— 188,  448 

had  frank-tenement  within  the  same  county  to  the  value  of  40«.  by   albxandeb 
the  year,  at  ^leaet,  above  all  charges.    And  there  was  no  restriction     nbwman. 
or  prohibition,  by  the  common  law,  against  any  man's  purchasing      [  'is?  ] 
freehold  within  the  county  of  sufficient  amount  to  qualify  him  to 
vote,  nor,  on  the  other  hand,  against  any  man's  selling  the  same 
to  one  or   to  any  number  of  purchasers,  although  the  object  of 
the  seller  and  purchaser  might  be  that  the  purchaser  should  acquire 
a  vote,  and,  consequently,  that  the  number  of  voters  should  be 
thereby  increased.    By  the  common  law,  therefore,  no  conveyance 
really  and  honestly  made  for  the  purpose  of  carrying  such  contract 
into  effect,  was  void.    But,  by  the  common  law,  from  the  earliest 
times,  a  conveyance,  however  perfect  in  point  of  form,  being  such 
in  form  only,  and  intended,  by  the  secret  agreement  or  under- 
standing between  the  parties,  never  to  have  any  real  effect  as  a 
conveyance,  was  always  held  to  be  void,  whatever  the  secret  object 
and  purposes  of  the  parties  in  making  such  conveyance  might  be. 
The  old  text- writers  lay  it  down  as  a  maxim,  that ''  the  law  abhors 
covin,  and  therefore  every  covinous  act  shall  be  void."    And  it  is, 
upon  that  principle,  unquestionable,  that  a  conveyance  made  in 
order  or  for  the  purpose  of  giving  a  qualification  to  vote  at  an 
election,  or  for  any  other  purpose,  if  made  with  the  secret  intention 
and  design  that  it  should  appear  to  the  world  as  a  conveyance,  but, 
as  between  the  parties  themselves,  should  pass  no  interest,  and 
have  no  effect,  would  be  fraudulent  and  void  at  common  law.    Lord 
Somers — and  it  is  impossible  to  name  an  authority  of  greater 
weight  on  a  subject  of  this  nature — is  express  to  this  point.     In 
the  observations  made  by  him  on  the  trial  of  the  case  of  Onslow  v. 
The  Bailiff  of  the  Boi'oiLgh  of  Hctslemere  (i),  for  misconduct  as  a 
returning  officer,  on  which  occasion  it  was  proved  that  many  of  the 
voters  claimed  *under  conveyances  of  very  minute  and  insignificant      [  *138  ] 
parts  of  burgage  lands,  which  had  been  lately  made,  and  which 
were  fraudulently  contrived  to  make  votes  against  an  election,  he 
lays  it  down  thus :  *'  This  case  should  caution  places  having  rights 
to  elect,  against  making  votes  by  splitting  burgage  tenures  by  such 
fraudulent  conveyances ;  all  such  conveyances  as  are  not  real, 
and  made  bojid  fide  upon  good  consideration,  being  in  the  case  held 
to  be  void  by  the  common  law.*'     He  thus  draws  a  very  marked 
distinction  between  conveyances  made  to  give  qualifications  where 
they  are  real  and  honest,   and  where  they  are  fraudulent  and 
fictitious;  considering  the  latter  only  to  be  void  at  common  law. 

(1)  Lord  Somers'B  Tracts,  vol.  viii.  p.  275, 
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alrxandeb   And,  as  this  trial  took  place  only  about  fifteen  years  before  the 
Newman,     passing  of  the  statute  of  Will.  III.,  the  language  of  Lord  Somers 
affords  strong  evidence  how  the  common  law  stood  at  the  time  of 
the  passing  of  that  Act. 

Again,  the  very  language  of  the  statute  of  William  seems  to  point 
to  the  necessary  distinction,  that  real  and  bond  fide  conveyances 
were  not  intended  to  be  avoided,  although  the  motive  or  purpose 
of  the  parties  might  be  that  of  multiplying  voices  at  elections,  bat 
such  conveyances  only  made  for  that  purpose  as  were  pretended 
and  fictitious.  The  statute  says :  **  All  conveyances  in  order  to 
multiply  voices  "  are  declared  to  be  void.  The  statute  names  the 
conveyance  only :  it  makes  no  reference  whatever  to  any  contract 
for  sale  upon  which  a  real  conveyance  was  grounded,  nor  professes 
to  deal  in  any  manner  with  the  estate  or  interest  in  the  land  which 
was  affected  by  such  contract  of  sale,  nor  provides  for  the  revesting 
of  the  land  which  passed  into  the  possession  of  the  purchaser  under 
the  contract  of  sale,  nor  for  the  repayment  of  the  purchase-money 
to  the  purchaser — all  which  provisions  might  reasonably  be  expected, 
[  *189  ]  if  a  conveyance  upon  a  real  ^hond  fide  contract  of  sale,  and  not  a 
fictitious  conveyance  only,  was  intended  to  be  avoided  on  account 
of  the  motive  upon  which  it  was  entered  into.  And  this  is  the 
more  striking,  as,  in  the  very  same  section,  provision  is  made  as  to 
the  estate  of  trustees  and  mortgagees;  so  that  the  mind  of  the 
Legislature  must  have  been  awake  to  the  difference  between  a 
pretended  conveyance,  which  conveyed  no  estate,  and  one  which 
was  the  completion  of  a  real  contract  between  seller  and  purchaser 
— according  to  the  distinction  laid  down  by  Lord  Thurlow  (i), 
''  that,  if  the  jus  disponendi  remains  in  any  other  person,  it  is  in 
vain  that  the  parchment  conveys  the  right  to  the  grantee ;  for,  the 
real  use  of  the  estate  remains  in  another."  And,  if  the  words  of 
the  statute  do  not  in  their  strict  and  necessary  construction  compel 
us  to  hold  a  conveyance  made  for  the  completion  of  a  bond  fide 
contract  of  sale  to  be  void,  upon  the  ground  that  the  object  and 
purpose  was  to  multiply  voices  at  an  election,  there  is  no  general 
principle  upon  which  those  words  ought  to  be  extended.  The 
object  of  increasing  the  number  of  freeholders  at  a  county  election 
is  not  an  object,  in  itself,  against  law  or  morality,  or  sound  policy. 
There  is  nothing  injurious  to  the  community  in  one  man  selling 
and  another  buying  land  for  the  direct  purpose  of  giving  or  acquiring 
such  qualification.  The  object  to  be  effected  is  neither  malum  in  m 
(1)  2  Lud*  on  EleotionB,  p.  371. 
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nor  fnalum  prohibitum.     On  the  contrary,  the  increasing  the  number   albxandbr 

of  persons  enjoying  the  elective  franchise  has  been  held  by  many     nbwman. 

to  be  beneficial  to  the  Constitution,   and  certainly  appears  to 

have  been  the  leading  object  of  the  Legislature  in  passing  the  late 

Act  for  amending  the  representation  of  the  people  of  England  and 

Wales.    What  ground,  therefore,  can  exist  for  extending  to  a  real 

and  honest  proceeding  the  words  of  a   statute   which  may  be 

fully  ^satisfied  by  giving  them  the  force  of  avoiding  a  fictitious       [  *140  ] 

conveyance  only  ? 

It  is  further  to  be  observed,  that  the  holding  the  statute  of 
William  to  extend  to  a  conveyance  made  upon  a  real  sale,  would 
be  productive  of  much  inconvenience  and  injury  to  all  claiming 
under  the  purchaser.  The  supposed  object  and  purpose  which  the 
sale  was  intended  to  effect,  cannot  be  discovered  upon  the  face  of 
the  conveyance,  but  is  altogether  concealed  in  the  breasts  of  the 
parties  themselves ;  so  that,  by  means  of  the  larger  construction  of 
the  statute  contended  for  on  the  part  of  the  appellant,  at  any  future 
time,  and  between  other  parties  than  those  to  the  original  con- 
veyance, this  secret  motive  for  making  the  conveyance,  if  brought 
to  light  by  accident  or  otherwise,  might  destroy  the  title  to  the 
estate,  in  whosesoever  hands  it  might  be.  The  same  rule  of  law 
must  apply,  whether  the  purchasers  are  many  or  few:  perhaps, 
even,  a  conveyance  of  part  of  the  seller's  land  to  one  single  person, 
with  the  object  above  mentioned,  must  be  held  to  be  void :  so  that, 
upon  such  construction  of  the  Act,  a  man  of  large  landed  estate 
could  not  sell  any  part  of  it  bond  fide,  for  a  full  consideration  in 
money,  to  two  different  purchasers,  or,  perhaps,  to  one  only,  if  the 
object  of  such  sale  was  to  give  the  purchaser  a  vote  for  the  county  ; 
for,  the  creation  of  two  additional  votes,  or,  perhaps,  of  one  only, 
would  be  equally  within  the  principle,  though  not  in  equal  degree 
a  multiplication  of  voices  at  an  election,  and  a  splitting  and 
dividing  the  interest  in  houses  or  lands  among  several  persons. 
The  holding,  therefore,  the  literal  construction  of  the  words  of  the 
statute  of  William  to  make  such  bond  fide  conveyances  absolutely 
void,  would  very  much  fetter  the  full  and  free  enjoyment  of  landed 
property,  and  create  insecurity  in  titles  to  estates. 

Upon  these  various  grounds,  and  for  these  considerations,  *we       [  *i4i  ] 
think  the  sounder  construction  of  the  statute  of  William,  taken  by 
itself,  is,  that,  by  the  conveyances  made  in  order  to  multiply  voices 
which  are  thereby  declared  to  be  void,  are  intended  such  con- 
veyances only  as  at  the  time  of  passing  the  Act  would  have  been 
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alexaxdbb  held  to  be  void  by  the  common  law,  that  is,  conveyances  meant 
Nbwmav.  by  ^^  parties  not  to  transfer  any  real  interest  in  the  land,  but 
made  for  the  purpose  of  multiplying  voices  at  elections,  and  for 
that  purpose  only.  And,  as  to  the  observation  made  in  the  course 
of  the  argument,  that,  if  already  void  by  the  common  law,  there 
was  no  necessity  for  avoiding  them  by  the  statute,  it  may  be  a 
sufficient  answer  that  it  was  thought  useful,  when  such  baneful 
practices  as  those  described  by  Lord  Somers,  in  the  passage  before 
cited,  were  in  daily  practice,  to  promulgate  this  doctrine  of  the 
common  law  to  sheriffs  and  other  officers  upon  whom  the  duty  of 
conducting  the  election  was  cast,  and  to  give  it  the  additional 
weight  and  solemnity  of  a  legislative  declaration. 

If,  however,  any  doubt  existed  upon  the  construction  of  the  statute 

of  Will.  III.,  when  considered  by  itself,  such  doubt  would  be  removed 

when  the  subsequent  statutes  made  upon  the  same  subject,  and  to 

effectuate  more  fully  the  same  object,  are  taken  into  consideration. 

The  next  statute  in  order  of  time  is  that  of  the  10  Ann.  c.  23. 

That  statute,  it  is  to  be  observed,  is  not  so  wide  in  its  operation  as 

the  statute  of  William  ;  for,  whilst  the  earlier  statute,  by  its  general 

terms,  extends  to  all  elections  where  the  right  of  voting  depended 

on  the  ownership  of  land,  whether  in  counties  or  boroughs,  the 

statute  of  Anne  is  confined  exclusively  to  the  multiplying  of  votes 

upon  the  election  of  knights  of  the  shire.     This  statute  is  intituled 

''  An  Act  for  the  more  effectual  preventing  fraudulent  conveyances 

in  order  to  multiply  votes  for  electing  knights  of  the  shire  to  serve 

[  *H2  ]       in  Parliament ; "  the  very  title  of  the  Act  leading  *to  the  inference 

that  it  is  directed,  not  against  all  conveyances  for  that  purpose,  but 

against  fraudulent  conveyances  only.     The  Act  then   begins  by 

reciting  in  terms  the  seventh  section  of  the  7  &  8  Will.  III.,  upon 

which  this  question  arises ;  and  it  then  further  recites  that  man; 

fraudulent  practices  have  been  used  of  late  "  to  create  and  multiply 

votes,  to  the  great  injury  (amongst  others)  of  those  persons  who 

have  just  right  to  elect."    The  recital,  therefore,  as  well  as  the  title, 

equally  point  out  the  distinction  between  the  creation  of  votes  by 

fraudulent  and  fictitious  means,  and  the  making  of  real  votes ;  the 

latter  of  which  could  never  be  considered  to  fall  within  the  language 

of  the  recital,  to  be  an  injury  to  those  persons  who  have  just  rights 

to  elect.    And  the  first  section  then  goes  on  to  enact  that  all  estates 

and  conveyances  whatsoever  made  to  any  persons  in  any  fraudulent 

and  collusive  manner,  on  purpose  to  qualify  them  to  give  their  votes 

at  such  elections,  subject,  nevertheless,  to  conditions  or  agreements 
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to  defeat  or  determine  such  estate,  or  to  re-convey  the  same,  shall  albzamdsr 
be  deemed  and  taken,  against  the  persons  who  executed  the  same,  niewman. 
as  free  and  absolute,  and  be  holden  and  enjoyed  by  all  such  persons 
to  whom  such  conveyance  shall  be  made  as  aforesaid,  freely  and 
absolutely  exonerated  and  discharged  from  all  manner  of  trusts, 
conditions,  clauses  of  re-entry,  &c.,  or  other  defeasances  whatsoever: 
and  the  Act  then  goes  on  to  enact  that  all  securities  given  for  the 
performance  of  such  trusts,  &c.,  shall  be  void ;  and  imposes  a 
penalty  of  402.  upon  every  person  executing  such  conveyances,  or 
voting  under  them. 

And  we  consider  this  latter  statute  to  be  a  legislative  exposition 
of  the  clause  of  the  statute  of  Will.  ILL.  therein  set  forth ;  that  the 
avoiding  of  conveyances  made  in  order  to  multiply  voices  at  elections 
was  meant  by  the  original  statute  to  be  confined  to  such  convey- 
ances only  *aB  were  fraudulent  and  collusive— to  conveyances  which  [  *i^3  ] 
are  such  in  form  only,  but  never  intended  to  pass  the  property ;  or 
such  as  were  accompanied  with  some  secret  trust  or  reservation  for 
the  benefit  of  the  grantors ;  and  not  to  extend  to  a  bond  Jide  con- 
veyanoe  made  in  completion  of  an  actual  contract  of  sale  and  purchase 
of  land :  for,  the  statute  of  Anne  is  expressly  limited  to  fraudulent 
conveyances  ;  and  it  cannot  be  intended  that  the  statute  of  Anne, 
passed  to  render  the  former  statute  of  William  more  efficacious, 
should  be,  as  to  county  elections,  less  comprehensive  in  its  provi- 
sions than  the  former  statute ;  or  that  the  former  should  comprise 
within  it  the  avoidance  of  a  bond  fide  conveyance,  when  the  latter 
is  restricted  to  fraudulent  conveyances  only. 

The  statute  of  Anne,  it  is  to  be  observed,  meets  the  evil  intended 
to  be  put  down,  by  a  very  dififerent  provision  from  that  contained  in 
the  statute  of  William  :  for,  whereas  the  statute  of  William  is  con- 
tented with  simply  declaring  the  fraudulent  conveyance  void,  thus 
leaving  the  grantor  and  the  grantee  as  if  the  conveyance  had  never 
been  made,  the  statute  of  Anne,  on  the  contrary,  provides  that  the 
fraudulent  conveyance  made  for  the  purpose  of  giving  a  qualifica- 
tion, ''  shall  be  deemed  and  taken,  against  those  persons  who  executed 
the  same,  as  free  and  absolute,  discharged  from  any  manner  of  trust 
or  condition  for  the  benefit  of  the  grantor,*'  and,  at  the  same  time, 
prohibits  the  grantee  from  voting  under  colour  of  the  grant,  by 
making  him  liable  to  a  penalty  of  40Z.  to  the  common  informer,  the 
Legislature,  probably,  thinking  that  the  practice  of  granting  fraudu- 
lent and  collusive  freeholds  would  be  more  effectually  checked  by 
making  such  conveyances  good  against  the  grantor,  and  by  frustrating 
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alxzander  the  object  of  the  grantee.  But  this  provision  never  could  in  reason 
NEwifAK.  o^  sense  be  meant  to  apply  to  a  conveyance  upon  a  real  sale  of  the 
land,  where  the  seller  has  already  received  the  purchase-money, 
[  *144  ]  '''and  has  always  intended  the  grant  to  be  good  against  himself ;  and, 
further,  the  oath  directed  by  the  statute  of  Anne  appears  quite  con- 
clusive as  to  the  distinction  between  fraudulent  and  real  conveyances 
made  for  the  purpose  of  creating  a  vote,  viz.  **  Tou  shall  swear 
that  such  freehold  estate  hath  not  been  made  or  granted  to  you 
fraudulently,  on  purpose  to  qualify  you  to  give  your  vote." 

The  next  statute  which  touches  this  question,  is,  the  18  Greo.  II. 
c.  18,  s.  5,  and  the  enactment  contained  therein  confirms  the  dis- 
tinction to  which  we  have  often  recurred.  That  statute  enacts 
'*  that  no  person  shall  vote  in  respect  or  in  right  of  any  freehold 
estate  which  was  made  or  granted  to  him  fraudulently,  on  purpose 
to  qualify  him  to  give  his  vote  ; "  thereby,  as  in  the  statute  of  Anne, 
prohibiting  the  voting,  not  in  every  case  where  the  estate  is  conveyed 
to  him  for  the  object  of  enabling  him  to  vote,  but  in  such  case  only 
where  it  is  fraudulently  made  to  him  for  that  purpose;  that  is, 
where  the  grantee  of  the  estate,  although  he  appears  on  the  face  of 
the  conveyance  to  take  under  it,  does  in  reality,  as  between  the 
parties  themselves,  take  nothing,  or  where  it  is  accompanied  with  a 
secret  trust  for  the  benefit  of  the  grantor. 

In  the  course  of  one  of  the  arguments  before  us,  some  stress  was 
laid  by  the  counsel  contending  for  the  illegality  of  the  vote,  upon 
the  statute  58  Geo.  III.  c.  49.  That  statute  was  passed  to  explain 
and  amend  the  statute  of  Will.  III. ;  and,  after  reciting  that  doubts 
had  been  entertained  whether  devises  by  will  made  in  such  cases 
and  for  such  purposes  as  those  mentioned  in  the  former  statute, 
were  within  the  true  intent  and  meaning  of  that  Act,  it  enacts  that 
all  devises  by  will  made  in  such  cases  and  for  such  purposes  as  by 
the  Act  of  William  are  described,  are,  and  shall  be  taken  to  be,  con- 
[  *i45  ]  veyances  within  the  true  intent  and  meaning  of  the  *Act,  as  if  the 
same  had  been  therein  specially  mentioned.  And  the  argument 
was,  that  it  was  singular  the  58  Geo.  III.  c.  49,  should  refer  to  the 
statute  of  William,  not  to  the  statute  of  Anne,  unless  the  statute  of 
William  was  in  full  operation,  independently  of  the  statute  of  Anne. 
But  to  this  it  may  be  answered,  that  the  reference  may  well  have 
been  made  to  the  statute  of  William,  because  the  intention  of  the 
Legislature  was,  that  the  devise  which  gave  a  fraudulent  qualifica- 
tion should  be  altogether  void  ;  whereas,  if  reference  had  been  made 
to  the  statute  of  Anne,  the  devise  would  have  been  good  against  the 
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heirs  of  the  devisor.     The  whole  object  of  the  statute  is,  in  fact,  to    Alexander 

write  the  word  "devises"  into  the  statute  of  William;  leaving     Newman. 

devises  to  be  dealt  with  in  the  same  manner  and  by  the  same  rule 

of  law  as  applied  to  conveyances.    If  the  devise  was  fraudulent,  if 

it  was  never  intended  to  pass  the  land,  by  means  of  a  secret  compact 

with  the  devisor  in  his  lifetime  that  the  devisee  would  not  take,  or 

that  he  would  re-convey,  then  the  statute  of  58  Geo.  III.  would 

bring  the  devise  exactly  into  the  same  predicament  as  a  fraudulent 

conveyance  under  the  statute  of  William.    But,  on  the  other  hand, 

if  the  will  even  openly  expressed  that  a  father  devised  to  his  son  an 

estate  of  40^.  a  year,  intending  thereby  to  qualify  him  to  vote  for 

the  county,  yet,  if  the  son  entered  into  possession  and  held  the  land 

without  any  secret  understanding  or  reservation  on  his  part,  the 

devise  would  then  be  in  the  same  predicament  as  a  conveyance  for 

the  same  purpose,  and  would  be  good. 

Therefore,  upon  the  whole  state  of  the  case,  considering  the  statute 
of  William  by  itself,  and  with  reference  also  to  the  later  Acts,  we 
think  a  conveyance  made  in  completion  of  a  b(md  fide  contract  of 
sale,  where  the  money  passes  from  the  buyer  to  the  seller,  and  the 
possession  also  from  the  seller  to  the  buyer,  and  where  there  is  no 
secret  reservation  or  trust  whatever  for  the  ^benefit  of  the  seller,  is  [  *U6  ] 
not  avoided  by  reason  of  the  object  or  motive  of  the  purchaser  and 
seller  being  that  of  multiplying  voices  at  an  election :  and,  as  the 
Revising  Barrister  has  by  his  finding  brought  the  present  case  within 
that  description,  we  think  his  decision,  by  which  he  retained  the 
names  of  these  purchasers  on  the  list  of  voters,  was  right,  and  ought 
to  be  affirmed. 

_  Decision  affirmed. 


JAMES  NEWTON  v.   EGBERT  HAEGREAVES. 

(2  0.  B.  163—165;  S.  0.  16  L.  J.  0.  P.  154;  10  Jur.  317.) 

A  deed  of  gift  bond  fide  executed  by  a  father  to  his  sons,  expressed  to  be 
in  consideration  of  natural  love  and  affection,  is  not  within  the  7  &  8 
Will.  III.  c.  25,  s.  7,  although  the  avowed  object  of  the  father  was  to 
confer  votes  upon  his  sons. 

Jambs  Nbwton  duly  objected  to  the  names  of  Robert  Hargreaves 
and  Samuel  Hargreaves  being  retained  on  the  list  of  voters  for  the 
township  of  Mobberley,  in  the  northern  division  of  the  county  of 
Chester,  in  respect  of  certain  freehold  land  called  Holt's  Farm. 
The  facts  were  as  follow : 

Bobert  Halstead  Hargreaves,  the  father  of  the  two  claimants, 
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being  seised  in  fee  of  a  messuage  and  farm  at  Mobberley,  in  the 
northern  division  of  the  county  of  Chester,  and  also  of  certain 
hereditaments  in  the  southern  division  of  the  county  of  Lancaster, 
in  December,  1844,  proposed  to  the  two  claimants  to  execute  a  deed 
of  gift  in  their  favour  of  sufficient  property  in  both  those  counties 
to  entitle  them  to  be  registered  as  voters ;  and  accordingly  a  deed 
was  executed  on  the  SOth  of  January,  1845,  by  which  the  said 
B.  H.  Hargreaves,  in  consideration  of  natural  love  and  affection, 
conveyed  to  the  two  claimants,  and  their  assigns,  for  the  Ufe  of  the 
grantor,  two  closes  of  land,  part  of  Holt*s  Farm,  in  Mobberley 
aforesaid,  and  a  like  estate  in  the  said  hereditaments  in  South 
Lancashire.  The  deed  was  prepared  by  the  solicitor  of  B.  H.  Har- 
greaves, the  grantor,  and  was  received  by  one  of  the  claimants 
from  such  solicitor  a  few  days  before  it  was  produced  at  the  Court 
aforesaid.  Before  the  execution  of  the  conveyance,  the  claimants 
had,  by  the  permission  of  the  grantor,  depastured  their  horses  on 
the  said  closes  in  Mobberley,  and  had  continued  to  do  so  subse- 
quently to  the  date  of  *the  deed ;  and  the  grantor  had  also  continued 
to  depasture  his  cattle  thereon  since  the  date  of  the  conveyance, 
and  had  never  paid,  or  agreed  to  pay,  rent  to  his  sons  for  the  closes. 
The  yearly  value  of  the  closes  in  Mobberley  was  86/. 

The  conveyance  was  made  by  the  grantor  to  the  two  claimants 
principally  for  the  purpose  of  entitling  them  to  be  registered  as 
voters  as  aforesaid,  but  with  a  view  also  of  making  a  provision  for 
them. 

It  was  objected  that  this  transaction  was  fraudulent,  being  for 
the  mere  purpose  of  creating  votes ;  and  that  the  conveyance  came 
within  the  operation  of  the  statute  7  &  8  Will.  III.  c.  25,  s.  7,  and 
was  void. 

The  Bevising  Barrister  decided  that  the  names  of  the  claimants 
should  be  retained  upon  the  register :  and  his  decision  upon  the 
points  of  law  in  question  was,  first,  that  the  deed  was  not  void  on 
the  ground  of  fraud,  secondly,  that  it  was  not  void  under  the  7  &  8 
Will.  III.  c.  25,  s.  7. 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  the  said 
decisions,  or  either  of  them,  were  or  was  wrong,  then  the  names  of 
the  said  Bobert  Hargreaves  and  Samuel  Hargreaves  are  to  be 
expunged  from  the  register.  If  otherwise,  the  appeal  is  to  be 
dismissed. 

The  case  was  argued  on  a  former  day  in  this  Term  (i). 
(1)  Jan.  19,  before  Tindal,  Ch.  J.,  and  Maule,  Oresswell,  and  Erie,  JJ. 
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Cockhum  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant,  Nbwtok 
admitted  that  this  case  was  in  no  respect  distinguishable  from         haq- 

Alexander  Y.  Newman  (i),  save  that  the  consideration  for  the  con-  QRkavbs. 
veyance  was  not  a  pecuniary  one. 


Granger,  for  the  respondent,  submitted,  that  the  transaction  in 
question  did  not  fall  within  the  7  &  8  *Will.  III.  c.  25,  s.  7 ;  it  being 
perfectly  immaterial  whether  the  consideration  was  pecuniary,  or 
natural  love  and  affection,  so  long  as  the  conveyance  was  bond  fide 
on  the  part  of  the  grantor ;  and  that  the  statute  of  10  Ann.  c.  23, 
was  not  the  less  to  be  considered  as  a  legislative  exposition  of  the 
statute  of  William,  because  its  operation  was  limited  to  boroughs. 

Cur.  adv.  vult. 

Tnn>AL,  Gh.  J.,  now  delivered  the  opinion  of  the  Court  : 

This  case  also  stood  over  to  await  the  determination  of  that  of 
Alexander  v.  Newman  (i).  We  think  the  decision  of  the  Revising 
Barrister,  that  the  two  names  mentioned  in  the  case  should 
be  retained  on  the  register,  is  a  right  decision,  and  we  affirm 
the  same.  This  case  is  so  far  distinguishable  from  all  the  former, 
that,  in  this,  the  transaction  is  not  that  of  purchase  and  sale, 
nor  is  the  consideration  that  of  money.  But  this  is  a  con- 
veyance by  a  father  to  his  two  sons,  in  consideration  of  natural 
love  and  affection.  But,  inasmuch  as  the  law  acknowledges  the 
consideration  of  natural  love  and  affection  in  the  case  of  father  and 
son  to  be  as  good  a  consideration  to  raise  a  use  as  a  pecuniary 
consideration  between  strangers,  and  as  no  fraud  in  fact  is  found  by 
the  Barrister,  and  as  we  are  not  to  infer  it  from  any  circumstances 
stated  in  the  case,  all  we  have  to  do  is,  to  consider  the  question 
reserved  for  us,  viz.  whether  the  conveyance  is  void  by  reason  of 
the  statutes ;  and  upon  this  point  we  come  to  the  same  conclusion 
as  before. 


[  ♦165  ] 


Decision  affirmed. 


COOK  V.  LTJCKETT(2). 

(2  C.  B.  168—176;  S.  0.  15  L.  J.  0.  P.  78;  10  Jur.  116.) 

A.  was  rated  as  the  occupier  of  a  house  No.  3,  Gblden  Lane,  but  by 
mistake  inaccurately  described  as  No.  4 :  the  rates  were  paid,  under  an 
agreement,  by  the  landlord ;  and  A.  had  paid  all  his  rent : 

Semble,  that  this  was  not  an  '*  inaccurate  description  of  the  premises/' 
within  the  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  18), 

(1)  AnU,  p.  638.  (1872)  L.  E.  7  C.  P.  158,  41  L.  J.  0.  P. 

(2)  Followed    in    Moger    v.    Escott      86.— J.  G.  P. 

29—2 


1846. 
Jan,  29. 

CUy  of 
Londan, 

[168] 
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Cook  b.  75 ;  but  a  sufficient  rating  of  A.  within  the  Bepresentation  of  the  People 

«.  Act,  1832  (2  Wm.  rV.  c.  45),  8.  27. 

LUCKKTT.  And,  held,  that  the  insertion  of  A.  in  the  rate  was  a  band  fide  calling 

upon  him  to  pay,  and  the  payment  by  the  landlord  a  bond  fide  payment  by 
A.,  within  the  former  statute. 

William  Endell  Luceett  duly  objected  to  the  name  of  William 
Cook  being  retained  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  city  of  London  in  respect  of  the  occnpa- 
tion  of  a  "  house,  No.  4,  Golden  Lane,"  in  the  parish  of  St.  Giles- 
without-Cripplegate. 

The  said  William  Cook  also  duly  claimed  to  have  his  name 
inserted  in  the  said  list  in  respect  of  the  occupation  of  a  "  house, 
No.  8,  Golden  Lane,"  in  the  same  parish. 
[  '169  ]  The  Eevising  Barrister  expunged  the  name  of  William  *Cook 

from  the  said  list,  and  disallowed  the  claim,  subject  to  an  appeal  to 
the  Court  of  Common  Pleas  upon  the  following  case : 

The  qualification  of  the  appellant  was  duly  proved  in  respect  of 
the  occupation  of  a  house,  No.  8,  Golden  Lane,  except  as  to  the 
sufficiency  of  the  rating.  He  was  rated  to  all  the  poor-rates  as  the 
occupier  of  No.  4,  Golden  Lane  (but  he  did  not  occupy  No.  4 ;  and 
he  was  inserted  in  the  rate-book  for  No.  4  by  a  mistake  of  the 
overseer  (i) ).  He  held  the  house  No.  8  at  an  annual  rent  of  271, 
and  had  an  express  agreement  with  his  landlord  that  the  latter 
should  pay  all  the  rates  and  taxes  in  respect  of  the  premises.  His 
landlord  had  called  upon  him  to  pay,  and  he  had  paid,  all  the  rent 
due  in  respect  of  the  house.  And  the  landlord  had  been  called 
upon  to  pay  and  had  paid  all  poor-rates  in  respect  of  the  house. 

It  was  contended,  on  behalf  of  the  appellant,  that,  though  the 
premises  so  occupied  by  him  were  inaccurately  described  in  the 
poor-rate,  yet  that  he  was  the  person  liable  to  be  rated  for  the 
premises,  and  had  (by  his  landlord  specially  constituted  by  his 
agreement  as  his  agent  in  that  behalf)  been  bond  fide  called  upon 
to  pay,  and  had  bond  fide  paid,  all  the  rates  due  in  respect  of  such 
premises,  within  the  meaning  of  the  seventy-fifth  section  of  the 
6  &  7  Vict.  c.  18,  and  therefore  that  he  was  to  be  considered  as 
having  been  rated  and  as  having  paid  all  rates  in  respect  of  the 
said  premises,  notwithstanding  the  inaccurate  description  in  the 
said  rate  of  the  said  premises  so  occupied  by  him. 

The  Bevising  Barrister  decided  that  this  was  an  inaccurate 
description,  within  the  6  &  7  Yict.  c.  18,  s.  75 ;  but  that  the  facts 

(1)  This  was  added,  in  Court,  by  the  Bevising  Barrister,  during  the 
argument. 
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proved  did  not  show  that  the  appellant  had  been  bond  fide  called        Cook 
upon  to  pay,  and  had  *h(md  fide  paid,  the  rates  due  in  respect  of     luckktt. 
such  premises  (i).  [  •i^o  ] 

If  the  Court  shall  be  of  opinion  that  the  said  decision  was  wrong, 
the  name  of  the  appellant  is  to  be  inserted  in  the  said  list  of  voters 
as  follows : 


William  Cook. 

3,  Golden  Lane. 

House. 

3,  Golden  Lane. 

WeUhy^  for  the  appellant : 

Two  questions  were  raised  before  the  Revising  Barrister:  the 
first,  whether  the  rating  of  the  appellant  as  the  occupier  of ''  No.  4, 
Golden  Lane,"  when  in  point  of  fact  he  was  the  occupier  of  No.  8, 
was  an  inaccurate  description  of  the  premises  occupied  by  him, 
within  the  latter  branch  of  the  seventy-fifth  section  of  the  6  &  7 
Vict.  c.  18  (2) ;  the  second,  ^whether,  if  it  were  so,  the  appellant 
had  been  bond  fide  called  upon  to  pay,  and  had  bond  fide  paid,  all 
the  rates  due  in  respect  of  such  premises,  within  the  meaning  of 
the  same  section.  He  was  in  fact  rated,  and  did  in  fact  occupy 
premises  of  sufficient  value  to  be  entitled  to  vote;  and  by  the 
special  agreement  with  his  landlord,  who  had  paid  the  rates,  he 
was  to  be  looked  upon  as  the  person  by  or  for  whom  the  rates  were 


[*171] 


(1)  This  paragraph  before  amend- 
ment stood  thus:  "The  Bevising 
Barrister  decided  that  the  appellant 
had  not  been  bond  fide  called  upon  to 
pay,  and  had  not  bond  fide  paid,  the 
rates  due  in  respect  of  such  premises." 

(2)  Which,  reciting  that  doubts  had 
arisen  how  far  any  misnomer  or  in- 
sufficient or  inaccurate  description  in 
a  rate,  of  the  person  occupying  any 
such  premises  as  in  the  recited  Act 
(2  WilL  lY.  c.  45,  s.  27),  are  mentioned, 
or  any  inaccurate  description  of  the 
premises  so  occupied,  has  the  effect  of 
preyenting  any  such  person  from  being 
registered  and  entitled  to  vote  in 
respect  of  such  premises  in  any  year, 
declares  and  enacts,  *'that,  where  any 
person  shall  have  occupied  such 
premises  as  in  the  said  recited  Act  are 
mentioned,  for  twelve  calendar  months 
next  previous  to  the  last  day  of  July 
in  any  year,  and  such  person,  being 


the  person  liable  to  be  rated  for  such 
premises,  shall  have  been  honGk  fide 
called  upon  to  pay,  in  respect  of  such 
premises,  all  rates  made  for  the  relief 
of  the  poor  in  such  parish  or  township 
during  the  time  of  such  his  occupa- 
tion so  required  as  aforesaid,  and  such 
person  shall  have  hc/nd  fide  paid,  on  or 
before  the  20th  day  of  July  in  such 
year,  all  sums  of  money  which  he  shall 
have  been  called  upon  to  pay  as  rates 
in  respect  of  such  premises  for  one 
year  previously  to  the  6th  day  of 
April  then  next  preceding,  such  person 
shall  be  considered  as  having  been 
rated  and  paid  all  rates  in  respect  of 
such  premises,  within  the  meaning  of 
the  said  recited  Act,  and  be  entitied  to 
be  registered  in  respect  of  the  same  in 
any  year,  any  misnomer  or  inaccurate 
or  insufficient  description  in  any  rate, 
of  the  person  so  occupying,  or  of  the 
premises  occupied,  notwithstanding." 
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Cook        paid  :  Wright  v.  The  Town  Clerk  of  Stockport  (i)  ;  Hughet  v.  The 
LucKBTT.     Overseers  of  Chatham  (2) . 

(Maulb,  J. :  No  doubt,  a  payment  by  any  person  will  enure  as  a 
payment  by  the  person  rated.) 

^  *  As  payment  of  the  rates  by  the  landlord  is  equivalent  to 
payment  by  the  tenant,  it  clearly  must  be  sufficient  that  the 
landlord  has  been  called  upon  to  pay  them. 

W.  R.  Grove,  for  the  respondent : 

There  is  nothing  on  the  face  of  the  case  to  show  that  the  rating 
of  the  appellant  in  respect  of  No.  4  was  a  mistake :  and,  if  it  was 
a  mistake,  it  was  one  that  the  Barrister  had  no  power  to  correct. 

(The  case  was,  by  the  direction  of  the  Court,  handed  over  to 
the  Revising  Barrister,  who  was  present,  for  amendment  in  this 
respect.  Accordingly,  the  amendments  before  referred  to  were 
made  by  him.) 

The  amendments  being  made,  the  sole  remaining  question  is, 
whether  a  calling  on  the  landlord  to  pay  is  a  calling  upon  the 
tenant  within  the  meaning  of  the  6  &  7  Vict.  c.  18,  s.  75.  *  * 
[  172  ]  In  Moss  V.  The  Overseers  of  St.  Michael,  Lichfield  (3),  A.  occupied 
jointly  with  B.  in  the  poor-rate.  B.  alone  was  assessed  as  occupier: 
A.  bond  fide  paid  the  rates  with  his  own  hand,  but  without  being 
called  upon :  and  it  was  held  that  A.  was  not  rated,  and  that  the 
omission  of  his  name  was  not  cured  by  the  6  &  7  Vict.  c.  18,  s.  75. 

(Maule,  J. :  There,  the  party  was  not  rated  in  any  way :  herCi 
he  is  upon  the  rate.  Is  he  not  by  the  proclamation  of  the  rate 
" called  upon  to  pay  "  the  rate?) 

He  is  thereby  called  upon  in  respect  of  No.  4. 

(TiNDAL,  Gh.  J. :  By  mistake  for  No.  8 :  that  is  mere  matter  of 
evidence. 

Maulb,  J. :  Are  not  the  words  "  called  upon  **  satisfied  by  the 
name  of  the  party  being  in  the  rate  as  a  person  who  is  to  pay  the 
money  ?) 

(1)  5  Man.  &  G.  33;  7, Scott,  N.  E.   681. 

661.  (3)  7  Man.  &Q.12;   8  Scott,  N.R. 

(2)  5  Man.  &  G.  64 ;  7  Scott,  N.  E.   832. 
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Clearly  not.    In  CuUen  v.  Morris  (i),  a  personal  demand  was  held        Ck>oK 
necessary.  Luokbtt. 

(Maule,  J.:  That  was  the  case  of  a  scot  and  lot  voter.  No 
doubt,  under  the  2  Will.  IV.  c.  45,  s.  27,  if  the  party  is  accurately 
placed  upon  the  rate,  and  pays  it,  he  is  entitled  to  vote.  Here,  he 
has  paid.  The  question  is,  whether  he  has  been  called  upon  to 
pay,  within  the  6  &  7  Vict.  c.  18,  s.  75.) 

That  section  *must  mean  something  more  than  the  twenty-seventh      f  •its  ] 
section  of  the  former  Act. 

WeUly^  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  Ch.  J. : 

The  alteration  that  has  been  made  in  the  case,  and  in  the 

statement  of  the  question  for  our  opinion,  has  relieved  us  from  all 

difficulty.    It  appears  that  the  Barrister  thought  the  mistake  of 

the  overseers  in  inserting  the  appellant  as  the  occupier  of  No.  4 

instead  of  No.  8,  brought  the  case  within  the  6  &  7  Vict.  c.  18, 

8.  75,  as  being  an  inaccuracy  of  description  that  was  amendable. 

I  almost  doubt  that  any  amendment  was  necessary  at  all.    The 

only  question,  however,  remaining  for  us  to  deal  with,  is,  whether 

the  appellant  has  been  bond  fide  called  upon  to  pay  rates  in  respect 

of  the  premises  occupied  by  him,  and  whether  he  has  bond  fide 

paid  them.     The  facts  of  the  case  show  that  the  tenant  was  rated ; 

that  he  held  the  premises  under  an  express  agreement  with  his 

landlord,  that  the  latter  should  pay  all  rates  and  taxes ;  that  the 

landlord  had  called  upon  him  to  pay,  and  that  he  had  paid,  all 

the  rent  due ;  and  that  the  landlord  had  been  called  upon  to  pay, 

and  had  paid,  all  poor-rates  due  in  respect  of  the  house.    It  appears 

to  me,  that,  the  tenant  being  rated,  under  these  circumstances,  the 

calling  upon  the  landlord  to  pay,  and  the  payment  by  him,  are 

equivalent  to  a  bond  fide  calling  upon  the  tenant  to  pay,  and  a 

hon&  fide  payment  of  the  rates  by  him.    I  cannot  understand  why 

any  formal  call  or  personal  demand  should  be  necessary.    The 

tenant  being  on  the  rate,  he  was  the  only  person  who,  by  law, 

could  be  called  upon  to  pay.    He  was  liable  to  a  distress  for  it. 

No  greater  notoriety  could  be  given  to  the  demand  by  calling  at  his 

door.    He  is  to  pay  either  in  crumend  or  in  peraand.     1  think  ♦the      [  •174  ] 

words  of  the  seventy-fifth  section  are  satisfied,  and  that  the  decision 

of  the  Bevising  Barrister  was  wrong. 

(1)  2  Stark.  N.  P.  C.  677. 
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Cook        Maulb,  J. : 

LucKSTT.  I  think,  also,  that  the  appellant,  in  this  case,  was  bond  fide  called 
upon  to  pay,  and  has  bond  fide  paid  the  rates  in  respect  of  the 
premises  occupied  by  him,  within  the  6  &  7  Vict.  c.  18,  s.  75.  I 
also  incline  to  think  that  the  vote  might  properly  be  allowed  upon 
the  true  construction  of  the  2  Will.  IV.  c.  45,  s.  27,  without  the 
assistance  of  the  seventy-fifth  section  of  the  subsequent  Act.  The 
twenty-seventh  section  confers  the  franchise  upon  the  occupier  of 
a  lOZ.  house :  it  requires  not  merely  that  he  shall  hold  himself  out 
as  an  occupier,  but  that  he  shall  submit  himself  to  the  parochial 
burthens;  and,  to  effect  that  purpose,  the  section  requires  that  he 
shall  be  rated,  and  that  he  shall  have  actually  paid  rates.  We 
have  had  several  cases  before  us  as  to  what  is  a  sufficient  payment 
of  rates.  It  was,  at  first,  contended  that  the  payment  must  be  by 
the  party's  own  hand.  Generally  speaking,  the  payment  of  money 
is  a  thing  that  is,  of  all  others,  the  least  necessary  to  be  done  by 
the  hand  of  the  party  himself.  There  cannot  be  the  smallest  doubt 
that,  where  one  gets  another  person  to  pay  the  rate  for  him,  and 
allows  it  in  account,  that  is  a  good  payment  by  the  party  rated. 
The  Legislature,  by  bond  fide  payment,  probably  meant  to  exclude 
a  gratuitous  payment  by  a  candidate.  I  am  clearly  of  opinion 
that  there  has  been  here  a  complete  payment  by  the  party  rated 
within  the  2  Will.  IV.  c.  45,  s.  27,  as  well  as  within  the  6  &  7 
Vict.  c.  18,  s.  75.  The  main  question,  however,  is,  whether 
the  appellant  has  been  bond  fide  **  called  upon  to  pay,"  within 
the  latter  clause,  s.  75.  That  section  is  not  necessarily  intro- 
ductory of  new  law.  It  may  be,  that  it  helps  some  cases  to 
which  the  twenty-seventh  section  of  the  former  Act  would  not 
apply.    Its  object  was  to  remove  the  obscurity  and  obviate  the 

[  *176  ]  *doubts  that  had  been  suggested  upon  the  2  Will.  IV.  c.  45, 
s.  27,  to  enable  the  Bevising  Barrister  more  easily  to  arrive  at  the 
same  conclusion  that  he  ought  to  have  arrived  at  under  the  last- 
mentioned  section.  I  apprehend  the  inaccuracy  here  is  much  the 
same  as  if  a  house  were  described  as  the  ''  Black  Lion,"  instead  of 
the  "  Bed  Lion,"  which,  I  conceive,  would  have  been  within  the 
twenty-seventh  section  of  the  Beform  Act.  The  absence  of  the 
words  "  bond  fide  "  throws  some  light  upon  the  seventy-fifth  section 
of  the  6  &  7  Vict.  c.  18 :  it  imports  a  substantial  instead  of  a  mere 
formal  compliance  with  the  requirements  of  the  Act.  The  object 
of  inserting  a  party's  name  in  a  rate,  is,  to  warn  him  of  the  amount 
he  is  called  upon  to  pay  to  the  overseers.    The  seventy-fifth  section 
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of  the  6  &  7  Vict.  c.  18,  says,  in  effect,  that  any  inaccuracy  in  the  Cook 
description  of  the  premises  or  the  person  rated,  is  to  be  cured,  not  luokbtt. 
in  all  cases,  but  in  those  where  the  substance  of  the  twenty-seventh 
section  of  the  former  Act  has  been  complied  with.  It  may  be,  and 
I  incline  to  think  it  is  so,  that  a  rate  so  defective  that  it  does  not 
show  who  the  party  is  that  is  rated,  might  be  helped  by  something 
dehors  the  rate  itself.  If  the  insertion  of  the  name  of  a  party  in 
a  rate  as  liable  to  pay  a  certain  sum,  and  the  publication  of  such 
rate,  be  not  a  bond  fide  calling  upon  him  to  pay  the  rate,  I  am  at 
a  loss  to  conceive  what  would  be.  The  Revising  Barrister  seems 
to  have  thought  a  visit  at  the  house  of  the  party  necessary.  In 
this  he  was  clearly  wrong.  The  amount  of  the  rate  has  been  dis- 
bursed by  the  appellant,  and  received  by  the  persons  entitled  to 
receive  it ;  and,  therefore,  he  has  bond  fide  paid,  as  well  as  been  bond 
Me  called  upon  to  pay,  the  rate,  within  the  meaning  of  the  statute. 

Cresswbll,  J. : 

I  also  am  of  opinion  that  the  appellant,  in  this  case,  was  entitled 
to  have  his  name  *in8erted  in  the  register.  I  very  much  doubt  [  *176  ] 
whether  it  was  necessary  to  introduce  the  seventy-fifth  section  of 
the  6  &  7  Vict.  c.  18,  into  the  present  discussion.  The  facts  are, 
that  the  party  occupied  No.  8,  and  was  rated  in  respect  of  No.  S, 
though  the  house  was  inadvertently  described  as  No.  4.  He 
has,  therefore,  complied  with  the  twenty-seventh  section  of  the 
2  Will.  IV.  c.  45,  by  being  rated.  The  rates  have  been  paid  by 
his  landlord,  who,  in  consideration  of  his  engagement  to  pay  them, 
has  received  from  him  an  increased  rent.  After  the  case  of  Hughes 
V.  The  Overseers  of  Chatham^  it  is  impossible  to  contend  that  that 
is  not  a  sufficient  payment  of  rates  by  or  on  behalf  of  the  tenant. 
But,  assuming  the  matter  to  be  at  all  doubtful,  all  doubt  is  removed 
by  the  6  &  7  Vict.  c.  18,  s.  75.  I  incline  to  think,  that,  if  the 
rating  were  such  as  to  call  upon  the  party  to  pay,  that  would  be 
safficient  under  the  2  Will.  IV.  c.  45,  s.  27,  and  that  the  subsequent 
provision,  which  is  declaratory  as  well  as  enacting,  was  unnecessary. 
If  he  was  bond  fide  called  upon  to  pay,  and  has  bond  fide  paid  the 
rates,  he  is  to  be  considered  as  rated,  notwithstanding  any  mis- 
nomer or  inaccuracy  of  description :  and,  if  rated,  and  the  overseers 
intended  (i)  to  call  upon  him  to  pay,  and  he  submits  by  paying 
the  amount,  whether  by  his  own  hand,  or  by  the  hand  of  another, 
he  is  clearly  within  the  seventy-fifth  section. 

(1)  But  see  the  next  case,  poU^  p.  458. 
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Eble,  J. : 

I  also  think  that  the  Barrister  erred  in  excluding  the  name  of 

the  appellant.     It  appears  to  me,  that,  if  a  party  is  put  upon  a 

rate  with  intent  to  make  him  liable,  he  is  band  fide  called  upon 

to  pay  the  rate,  within  the  meaning  of  the  6  &  7  Vict.  c.  18,  s.  75. 

And  I  also  think  there  has,  in  this  case,  been  a  sufficient  payment 

of  the  rate  by  the  appellant. 

Decision  reversed. 


1846. 
Jan.  29. 

ruy  of 

London, 

[177] 


PAEIENTE  V.   LUCKETT. 

(2  C.  B.  177—182;  S.  C.  15  L.  J.  C.  P.  83;  10  Jur.  115.) 

In  consequence  of  a  claim  made  by  A.,  an  occupying  tenant,  his  name 
was  inserted  in  a  rate,  immediately  after  that  of  his  landlord,  who  was 
duly  rated  in  respect  of  the  same  premises.  All  the  columns  opposite  A.'s 
name  were  left  blank,  and  it  was  not  otherwise  connected  with  that  of  his 
landlord  than  by  its  juxtaposition : 

Held,  that  A.  was  sufficiently  rated. 

And  held  that  the  Eeyising  Barrister  ought  not  to  have  been 
influenced  by  a  statement  of  one  of  the  overseers  that  A.'s  name 
was  so  inserted  without  any  intention  to  rate  him ;  but  should  haye 
decided  upon  the  construction  of  the  rate  itself,  irrespectively  of  any 
extraneous  evidence. 

William  Endbll  Luckett  duly  objected  to  the  name  of 
Joshua  Pariente  being  retained  on  the  list  of  persons  entitled  to 
vote  in  the  election  of  members  for  the  city  of  London,  in  respect 
of  the  occupation  of  a  "  house,  No.  18,  Coleman  Street,"  in  the 
parish  of  St.  Stephen,  Coleman  Street. 

The  Eevising  Barrister  expunged  the  name  of  the  said  Joshua 
Pariente  from  the  said  list,  subject  to  an  appeal  to  the  Court  of 
Common  Pleas  upon  the  following  case  : 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects, 
except  as  to  the  sufficiency  of  the  rating. 

Five  poor-rates  were  made  in  the  said  parish  in  the  year  ending 
the  81st  of  July,  1845.  The  first  rate  was  made  on  the  17th  of 
October,  1844 ;  the  second  rate,  on  the  17th  of  January,  1845 ;  the 
third  rate,  on  the  8th  of  April,  1845.  The  dates  of  the  subsequent 
rates  are  not  material.  Thomas  Haynes,  the  landlord  of  the  house, 
was  rated,  and  paid  all  the  rates  in  respect  thereof.  The  appellant 
was  not  rated  to  the  said  October  rate,  nor  did  his  name  in  any 
way  appear  thereon. 

On  the  1st  of  January,  1845,  a  claim  to  be  rated  in  respect  of  the 
house  was  served,  on  behalf  of  the  appellant,  upon  the  overseers 
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of  the  parish ;  and  at  that  time  no  rate  was  due  in  respect  of  the 
house. 

At  the  time  the  assessment  to  the  said  January  rate  was  made  out, 
the  appellant  was  not  rated  thereto,  nor  did  his  name  appear  upon 
such  last-mentioned  rate ;  but  afterwards,  and  before  the  declara- 
tion at  the  foot  of  the  said  last-mentioned  rate  was  signed  by  the 
churchwardens  and  overseers  pursuant  to  the  provisions  of  the 
6  &  7  Will.  lY.  c.  96,  the  name  of  the  appellant  was  inserted  by 
interlineation  upon  the  said  rate  between  the  name  of  the  said 
Thomas  Haynes  and  that  of  another  party  rated  for  other  premises, 
but  without  any  brace  or  other  connecting  mark,  and  without  any 
particular  premises  or  amount  of  rating  being  carried  out  in  the 
several  columns  referring  to  such  particulars. 

The  rate  in  this  respect  was  in  the  following  form  : 


2 
3 

Thomas  Haynes. 

Joshua  Pariente. 

A.  B.  (another  party). 

House. 
House. 

18,  Coleman  Street. 
&c.               &c 

£ 
67 

£ 
SO 

&c. 

The  name  of  the  appellant  was  inserted  in  a  similar  manner 
npon  the  said  April  rate,  and  the  subsequent  rates ;  but  upon 
a  separate  line,  and  not  as  an  interlineation;  and  such  last- 
mentioned  insertions  were  made  at  the  time  the  assessment  was 
made  out. 

One  of  the  parochial  officers  stated  that  the  name  had  been  so 
placed  upon  the  rate  in  consequence  of  the  claim  so  made  by  the 
appellant,  but  without  any  intention  to  rate  him  for  anything. 

The  Revising  Barrister  decided  that  the  appellant  was  not  rated 
to  the  said  January  rate,  and  the  subsequent  rates. 

If  the  Court  shall  be  of  opinion  that  the  decision  was  wrong,  the 
name  of  the  appellant  is  to  be  re-inserted  in  the  said  list  of  voters, 
as  follows : 


Joshua  Pariente. 


Coleman  Street. 


House. 


18,  Coleman  Street. 


The  cases  of  twenty-five  other  parties,,  which  were  decided  upon 
the  same  point  of  law,  are  consolidated  with  the  principal  case. 

Wdsby,  for  the  appellant : 

No  question  arises  as  to  the  rate  made  on  the  17th  of  October, 
1844,  as  to  which  there  was  clearly  a  sufficient  claim  within  the 
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r. 
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Paribntb     2  Will.  IV.  c.  45,  s.  80.    The  only  qaestion  presented  for  the  opinion 
LucKSTT.     of  the  Court,  is,  upon  the  twenty-seventh  section,  as  to  which  the 
case  of  Wright  v.  The  Town  Clerk  of  Stockport  (i)  is  decisive* 

The  Court  called  on  : 

W.  jR.  Qrove,  for  the  respondent : 
In  the  case  cited  the  names  of  the  landlord  and  of  the  various 
tenants  were  joined  with  a  brace. 

(TiNDAL,  Ch.  J. :  Though  there  is  virtue  sometimes,  as  Lord  Coke 
observes,  in  an  <bc.,  I  doubt  whether  you  will  find  authority  for 
saying  there  is  any  in  a  brace.) 

The  overseers  never  meant  to  rate  the  appellant. 

(TiNDAL,  Ch.  J.:  Can  they  be  permitted  to  say  that?  The 
party  claims  to  be  inserted  in  the  rate,  and  they  put  his  name 
upon  it. 

Maule,  J. :  There  can  be  no  doubt  that  he  might  have  been 
compelled  to  pay  the  rate.) 

[He  cited  Moss  v.  Overseers  of  Lichfield  (2).]  If  it  had  been  the 
intention  of  the  overseers  to  rate  the  appellant  in  respect  of  the 
house  No.  18,  Coleman  Street,  a  '*  ditto,"  or  something  equivalent, 
[  *180  ]  would  have  been  *added  in  each  column,  as  in  the  form  in  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96. 

(Maulb,  J. :  Is  not  a  blank  equivalent  to  a  ditto  ? 

TiNDAL,  Ch.  J. :  The  question  is,  whether  this  is  not  to  be  read 
as  if  all  the  particulars  had  been  carried  out  in  the  same  way  as  in 
the  preceding  line.) 

The  effect  of  the  evidence  on  the  Revising  Barrister  was,  that  the 
party  was  not  properly  rated.  It  is  rather  a  question  of  fact  than 
of  law. 

(Cbebswell,  J. :  Not  strictly  so.  In  one  sense,  it  is  a  question  of 
fact  whether  or  not  an  agreement  has  been  executed :  but,  if  it  be 
admitted  that  the  party  did  sign  the  instrument,  then  it  is  a  question 
of  law,  whether  it  amounts  to  an  agreement  or  not.) 

(1)  5  Man.  &  G.  33;  7  Scott,  N.  E.  (2)  7  Man.  &  G.  72 ;  8  Scott,  N.  B. 

661.  832. 
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At  the  most,  it  is  an  inaccurate  description,  which  might  have  been     Pabibntb 
amended  under  the  6  &  7  Vict.  c.  18,  s.  75 ;  and  that  was  never     luckstt. 


Welsby^  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  Ch.  J. : 

I  think  all  the  information  derived  by  the  Revising  Barrister 
from  the  overseer  as  to  what  the  intention  was,  must  be  thrown 
overboard ;  and  that  we  are  bound  to  give  the  rate  a  reasonable 
construction,  as  we  would  do  to  any  other  instrument.  In  the 
second  column  of  the  rate  we  find  the  name  of  Haynes,  and  opposite 
to  his  name,  in  the  other  columns,  we  find  the  premises  occupied 
by  him,  their  rateable  value,  and  other  particulars :  then  follows 
immediately  the  name  of  the  appellant,  without  those  particulars, 
all  the  columns  opposite  his  name  being  left  blank.  Now,  his 
name  must  have  been  inserted  in  the  second  column  with  some 
object :  and  I  think  we  must  read  it  as  if  all  the  particulars  in  the 
preceding  line  had  been  repeated,  or  we  must  consider  Haynes  and 
the  appellant  to  be  jointly  rated  in  respect  of  the  premises  described. 
That  seems  to  me  necessarily  to  follow  from  the  numbers  in  *the  [  •isi  ] 
margin,  No.  2  applying  to  Haynes  and  the  appellant,  and  No.  8  to 
the  party  whose  name  immediately  follows.  It  seems  to  me  that 
it  is  only  in  this  way  that  we  can  give  any  sense  to  the  rate ;  and 
that  therefore  the  decision  of  the  Bevising  Barrister  must  be 
reversed. 

Maulb,  J. : 

I  am  of  the  same  opinion.  With  respect  to  the  first  rate,  it  is 
conceded  that  the  party  did  enough  to  entitle  himself  to  the  benefit 
of  the  2  Will.  lY.  c.  46,  s.  80  (i).  With  regard  to  the  subsequent 
rates,  the  question  is  whether  or  not  he  was  actually  rated ;  and 
that  is  to  be  determined  by  looking  at  the  rate  itself.  The  Bevising 
Barrister  seems  to  have  been  embarrassed  by  something  said  by 
one  of  the  overseers.  The  construction,  however,  of  the  rate  is  to 
be  ascertained  quite  irrespectively  of  tha  opinions  or  intentions  of 
the  overseers.  The  intention  of  the  overseers  has  as  little  to  do 
with  the  matter,  as  would  a  statement  by  a  subscribing  witness  to 
a  bond,  that  the  obligor  signed  and  sealed  it,  but  without  any 
intention  to  make  himself  liable  to  pay  the  money.  The  construction 
I  put  upon  this  rate  is  the  same  as  if  all  the  columns  opposite 

(1)  Except  that  he  did  not  make  **  continual  claim." 
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pabibntb     the  name  of  the  appellant  had  been  filled  up  with  the  several 
LucKETT.     particulars  inserted  opposite  the  preceding  name.     Leaving  blanks 
is  just  as  effective  and  good  as  inserting  ''  ditto  "  (i)  in  each  place. 

Cbesswell,  J. : 

Looking  at  the  extract  from  the  rate-book  set  out  in  the  case,  I 
think  we  are  bound  to  hold  that  the  appellant  was  properly  rated. 
The  figures  in  the  first  column  denote  the  subject-matter  of  the 
rate.  Placed  as  it  is  here,  I  think  the  name  of  the  appellant  could 
[  •182  ]  only  have  been  intended  to  be  inserted  for  the  ^purpose  of  connecting 
him  with  the  preceding  subject-matter  of  rate. 

Erle,  J. : 

Finding  an  interlineation  in  the  rate-book,  the  Bevising  Barrister 
was  justified  in  requiring  an  explanation  of  the  circumstances  under 
which  it  was  made.  But  he  should  not  have  allowed  his  judgment 
to  be  influenced  by  any  thing  that  was  said  by  the  overseer  as  to 
his  intention  in  placing  the  appellant's  name  on  the  rate.  It  was 
his  duty  to  construe  it  as  he  would  have  done  any  other  written 
instrument.  Looking  at  the  manner  in  which  the  name  is  placed^ 
I  have  no  doubt  that  it  was  intended  to  apply  it  to  the  subject- 
matter  of  rate  in  the  preceding  line.  The  effect  unquestionably 
would  be,  to  render  the  appellant  liable  to  be  called  upon  for  the 
rate.  I  therefore  agree  with  the  rest  of  the  Court  in  thinking  that 
the  decision  of  the  Bevising  Barrister  must  be  reversed. 

Decision  reversed. 


1846. 
Jan.  29. 

CUyof 
London. 

[182] 


HENEY  COOGAN  v.  WILLIAM  ENDELL  LUCKETT. 

(2  C.  B.  182—186;  S.  C.  16  L.  J.  0.  P.  159;  10  Jur.  141.) 

**  The  clear  yearly  value  "  of  premises,  under  the  Hepresentation  of  the 
People  Act,  1832  (2  Will  IV.  c.  45),  s.  27  (2),  is  matter  of  fact  to  be 
determined  by  the  Bevising  Barrister  upon  the  evidence  before  him. 

The  proper  criterion  of  value  seems  to  be,  the  amoimt  for  which  the 
premises  would  fairly  let,  the  tenant  bearing  the  ordinary  burthens 
incident  to  the  occupation. 

William  Endbll  Luckett  duly  objected  to  the  name  of  Henry 

Coogan  being  retained  on  the  list  of  persons  entitled  to  vote  in 

the  election  of  members  for  the  city  of  London,  in  respect  of  the 

occupation  of  a  ''house,  4,  Bed  Gross  Passage,  in  the  parish  of 

St.  Giles-without-Cripplegate." 

(1)  Vidt  anity  p.  419,  note  (1).  (2)  See   note    to   Cdvill    v.    Wood, 

p.  473,  below. 
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The  Bevising  Barrister  expunged  the  name  of  the  said  Henry      Coooan 
Coogan  from  the  said  list,  subject  to  an  appeal  to  this  Court  upon     luckett. 
the  following  case  :  [  183  ] 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects, 
except  as  to  the  value  of  the  house  occupied. 

The  rent  paid  by  the  appellant  for  the  house  in  question  was 
4s.  9d.  per  week,  amounting  to  121.  7a.  per  annum.  The  landlord 
paid  all  the  rates  and  taxes  assessed  upon  the  house.  The  land- 
lord of  the  house  (was  also  the  owner  or  lessee  of  other  houses  in 
the  said  passage,  which  houses  were  also  let  at  weekly  lettings ; 
and  he  (i) )  compounded  for  his  poor-rates  (for  all  such*  houses,  and 
also  for  the  house  so  occupied  by  the  appellant ;  and  the  said  land- 
lord) was  assessed  in  the  poor-rate  book  in  respect  of  the  said 
house,  at  51.  per  annum. 

(It  was  not  shown  that  there  was  any  local  Act  authorising  such 
composition ;  but  it  was  assumed  to  have  been  made  under  the 
59  Geo.m.  c.  12,  s.  19.) 

The  rates,  commonly  known  as  tenants'  rates,  payable  in  this 
parish,  amounted  to  5$.  lid,  in  the  pound  per  annum,  viz.  poor-rates 
3«.,  consolidated  rate  Is.  id.,  police-rate  Id.,  and  church-rate  Is. 

(It  was  proved  that  the  said  house,  if  the  same  were  rated  to 
the  tenant,  would  be  assessed  at  the  rate  or  value  of  8Z.  per  annum ; 
on  which  assessment  the  tenants'  rate  would  amount  to  21.  Is.  4d. 
per  annum.) 

It  was  contended,  on  behalf  of  the  appellant,  that  no  other  rates 
or  taxes,  except  the  poor-rate  and  window-tax  ought  to  be  deducted 
from  the  amount  of  rent  actually  paid,  in  order  to  ascertain  what 
was  the  ''clear  annual  value"  of  the  house  within  the  meaning  of 
the  •twenty-seventh  section  of  the  2  Will.  IV.  c.  45  ;  and,  secondly,  [  •isi  ] 
that,  if  all  the  tenants'  rates  were  to  be  deducted,  yet  that  such 
deduction  should  be  made  only  for  the  amount  for  which  the  premises 
were  assessed  to  the  landlord,  viz.  52.,  and  not  upon  the  rent 
actually  paid  by  the  tenant ;  and  that  no  greater  amount  than  that 
which  the  landlord  was  actually  called  upon  to  pay  could  legally 
be  deducted. 

The  Revising  Barrister  (was  of  opinion  that  the  "clear  annual 
value"  of  premises  must  be  taken  to  mean  the  rent  at  which  they 
might  reasonably  be  expected  to  let  for,  from  year  to  year,  free  of 
all  usual  tenants'  rates  and  taxes,  at  least,  (see  6  &  7  Will.  lY. 

(1)  The  passages  within  brackets  rister,  upon  the  case  being  remitted  to 
were  inserted  by  the  Bevising  Bar-      him  for  amendment. 
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c.  96,  8.  1)  that  is,  the  rent  which  the  landlord  would,  in  such 
case,  receive ;  but,  inasmuch  as  there  was  no  evidence  before  the 
Bevising  Barrister  to  enable  him  to  ascertain  what  the  house  would 
let  for,  under  such  circumstances,  he  considered)  that  the  proper 
principle  of  ascertaining  the  "clear  annual  value"  of  the  house  in 
question  was,  to  deduct  from  the  rent  paid  by  the  appellant,  viz. 
122.  Is.,  the  amount  of  ''  tenants'  rates  and  taxes"  calculated  upon 
(the  rateable  value  of  the  said  house,  if  assessed  to  a  tenant),  viz. 
2Z.  Is.  4f2.,  and,  therefore,  that  the  said  house  was  not  of  the  "clear 
yearly  value  "  of  lOZ. 

If  the  Court  shall  be  of  opinion  that  the  decision  was  wrong,  and 
that  either  of  the  principles  of  calculating  the  value  contended  for 
on  behalf  of  the  appellant  was  correct,  the  name  of  the  appellant 
is  to  be  re-inserted  in  the  said  list  of  voters,  as  follows : 


Henry  Googan. 


Bed  Gross  Passage. 


House. 


4,  Bed  Cross  Passage. 


Welsby,  for  the  appellant : 

The  principle  upon  which  the  Bevising  Barrister  calculated  tlie 
"clear  yearly  value"  of  the  premises  was  erroneous.  If  it  means 
the  value  *to  the  landlord,  as  was  held  in  the  Woodstock  case  (i), 
the  value  here  was  more  than  lOZ.  Whether  any  deduction  is  to 
be  made  on  account  of  repairs  or  insurance,  may  be  doubtful  (2). 

(Maule,  J. :  Are  deductions  on  these  accounts  mentioned  in  the 
statute?) 

They  are  not. 

(Maule,  J. :  I  should  say  the  Legislature  meant  that  the  party 
should  be  entitled  to  vote,  if  he  were  of  ability  to  occupy  a  house 
of  the  yearly  value  of  lOZ.,  and  to  pay  rates  and  taxes.) 

The  additional  burthens  to  be  borne  by  the  tenant,  are  not  to  go  in 
diminution  of  the  value. 


W.  R.  Orove,  for  the  respondent : 
*'  Clear  yearly  value"  means  value  to  the  tenant.    Whatever  the 
amount  of  taxes,  if  paid  by  the  landlord,  they  are  to  be  deducted 
from  the  rent. 


(1)  Priori  case,  Falo.  &  Fitz.  463. 

(2)  See  ColviU  v.  Wood,  poet,  p.  473, 


wliere  this  point  is  decided   in  the 
negative. 
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(Erle,  J. :  The  value  is,  what  the  tenement  would  fairly  let  for,      Googan 
the  tenant  paymg  the  rates  and  taxes.)  Luoutt. 

[He  cited  Rex  v.  Chaplin (i).] 

TiNDAL,  Ch.  J.,  after  referring  to   the  2  Will.  IV.  c.  45,  s.  27, 
said: 

What  is  the  clear  yearly  value  of  the  premises  must  be  a  question 
of  fact  to  be  determined  by  the  Bevising  Barrister  upon  the  evidence 
before  him.  Here,  he  has  decided  that  the  value  is  not  sufficient 
to  confer  a  vote;  and,  upon  the  facts  stated,  I  am  unable  to 
discover  that  he  has  decided  improperly. 

Maule,  J. :  [  18^  ] 

The  case  finds  facts  that  have  a  bearing  upon  the  question  of 
value.  The  question  is,  what  is  the  house  worth  by  the  year. 
That  is  to  be  ascertained  by  looking  at  the  benefits  to  be  enjoyed, 
and  at  the  losses  and  burthens  to  be  borne.  The  Bevising  Barrister 
has  drawn  a  conclusion  of  fact  from  a  statement  of  facts ;  and  we 
cannot  see  that  his  conclusion  is  wrong.  He  talks  about  a  principle ; 
but  it  is  not  a  principle  of  law,  but  a  mere  mode  of  ascertaining  the 
fact.  The  only  rule  of  law  is,  that,  in  order  to  ascertain  the  value, 
yon  must  consider  all  the  circumstances. 

Grbbswell,  J. : 

The  clear  yearly  value  is,  what  the  house  would  let  for,  over  and 
above  the  ordinary  burthens  to  which  a  tenant  would  be  liable  who 
took  it  subject  to  such  burthens. 

Eblb,  J. : 

The  value  is  entirely  a  question  of  fact.  But  I  agree  with  the 
Revising  Barrister,  that  the  true  test  of  annual  value  is,  what 
would  the  premises  fairly  let  for,  under  ordinary  circumstances. 
The  principle  that  obtains  in  the  settlement  cases  is  applicable 
here.  In  those  cases,  the  rateable  value  has  generally  been  con- 
sidered the  sum  for  which  the  premises  would  fairly  let  to  a  tenant 
bearing  the  public  burthens  cast  by  law  upon  him. 

Decision  affirmed. 

(1)  1  B.  &  Ad.  926. 

£•&•— *VOL.  LXIX.  80 
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LUCKETT  V.   KNOWLES. 

(2  C.  B.  187—192 ;  S.  C.  15  L.  J.  C.  P.  87;  10  Jur.  99.) 

Held,  that,  where  a  voter's  place  of  abode  is  untruly  stated  in  the  list, 
the  Barrister  has  power  to  insert  it  correctly,  under  the  Parliamentary 
Voters  Eegistration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  40  (1). 

And  demble,  per  Mauls,  J.,  that  the  place  of  abode  is  no  part  of  the 
qualification. 

William  Endbll  Lugkbtt  duly  objected  to  the  name  of  Philip 
Lionel  Enowles  being  retained  on  the  list  of  persons  entitled  to 
vote  in  the  election  of  members  for  the  city  of  London  in  respect  of 
property  occupied  within  the  parish  of  St.  Margaret,  Lothbary. 

The  Revising  Barrister  retained  the  name  of  Philip  Lionel 
Enowles  upon  the  said  list,  subject  to  an  appeal  to  this  Court 
upon  the  following  case: 

The  name  of  the  respondent  appeared  upon  the  list  as  follows : 


Name. 

Place  of  Abode. 

Nature  of  QuaUflcaUon. 

street,  *c,  where  Property 
altoate,  &c 

Philip       Lionel 
Knowles. 

Ghreenwich. 

Counting-house. 

1,  Bank  Chambers. 

The  only  point  in  the  case  was,  as  to  the  power  of  the  Bevising 
Barrister  to  alter  the  place  of  abode  of  the  respondent,  as  described 
in  the  list. 

The  respondent's  place  of  abode  was  at  Queen  Square,  Blooms- 
bury,  and  not  at  Greenwich.  Both  Greenwich  and  Queen  Square 
are  within  seven  miles  of  the  city  of  London.  The  respondent 
required  the  Bevising  Barrister  to  alter  the  place  of  his  abode  as 
described  in  the  said  list ;  but  it  was  contended,  on  behalf  of  the 
appellant,  that  the  Bevising  Barrister  had  no  power  to  do  so, 
inasmuch  as  the  place  of  abode  was  an  essential  part  of  *the 
description  of  the  qualification  of  the  respondent,  which  the  Bevising 
Barrister  was  not  at  liberty  to  change,  under  the  fortieth  section  of 
the  6  &  7  Vict.  c.  18. 

The  Bevising  Barrister  decided  that  the  place  of  abode  was  no 
part  of  the  description  of  the  qualification  of  the  respondent,  and 
that  the  erroneous  statement  of  the  place  of  abode  was  a  mistake 
in  the  list,  which,  under  the  said  section,  the  Bevising  Barrister  had 
power  to  correct ;  and  he  altered  the  place  of  abode  accordingly. 


(1)  Sembky  such  an  amendment  is      now  make  imder  41  &  42  Vict.  c. 
one  which  the  Bevising  Barrister  mu$t      s.  28. — J.  G.  P. 
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If  the  Coart  shall  be  of  opinion  that  the  decision  of  the  Bevising  ldokbtt 
Barrister  was  wrong,  the  name  of  the  respondent  is  to  be  expunged  knowlbs. 
from  the  list. 

W.  R.  Grave,  for  the  appellant : 

The  place  of  abode  of  the  voter  is  part  of  his  qaalification ;  and, 
assaming  that  it  is  not,  still  it  is  a  matter,  the  erroneous  statement 
of  which  is  not  amendable  under  the  6  &  7  Vict.  c.  18,  s.  40.  *  * 
Accuracy  of  description  is  essential.  Here,  the  description  is  not 
♦merely  insuflBcient ;  it  is  wholly  false.  [  •i89  ] 

(Maulb,  J. :  When  the  place  of  abode  is  wholly  omitted,  or  is 
insufficiently  described,  the  Barrister  is  to  expunge  the  name  of  the 
party  from  the  list,  unless  the  matter  so  omitted  or  insufficiently 
described  be  supplied  to  his  satisfaction,  in  which  case  he  is  to 
insert  the  same  in  the  list.  If  the  Barrister  may  amend  in  the 
case  of  a  total  omission,  surely  he  may  amend  in  the  case  of  a 
misdescription.) 

A  total  omission  could  not  mislead :    but  the  description  of  the 
qualification  cannot  be  altered. 

(Maulb,  J. :  The  place  of  abode  is  no  part  of  the  qualification.) 


Welsby,  for  the  respondent,  was  not  called  upon. 

TniDAL,  Gh.  J. : 

It  appears  to  me  that  the  power  of  amendment  given  to  the 
Bevising  Barrister  by  the  6  &  7  Vict.  c.  18,  s.  40,  is  sufficiently 
large  to  warrant  the  amendment  made  in  this  case.  That  section, 
80  far  as  it  relates  to  the  voter's  place  of  abode,  applies  to  two  cases 
only,  a  case  of  total  omission,  and  a  case  of  insufficient  description  ; 
in  both  of  which  the  Barrister  is  required  to  expunge  the  name  of 
the  party :  but  it  goes  on  to  provide,  that,  if,  whilst  the  revision  is 
proceeding,  the  matter  so  omitted  or  insufficiently  described  is 
supplied  to  his  satisfaction,  he  shall  insert  the  same  in  the  list.  It 
is  conceded,  that,  in  the  case  of  a  total  omission,  the  ^Barrister  may  [  *i90  ] 
amend :  but  it  is  contended  that  insufficiency  of  description  must 
be  limited  to  cases  where  the  place  of  abode  is  inserted  without 
sufficient  particularity,  and  does  not  extend  to  cases  like  the  present^ 

80-2 
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LucKETT  where  it  is  altogether  erroneous.  I  think  it  is  impossible  for  any 
Knowlik.  ^^^  ^^  B^y  ^^^^  ^^^  description  here  is  any  other  than  an  insufficient 
one.  And  I  do  not  see  why  we  should  narrow  the  construction  of 
a  clause,  which  was  meant  to  be  fairly  and  liberally  interpreted, 
and  which  seems  to  me  to  be  reasonably  adapted  to  comprehend 
the  present  case.  I  think  the  Revising  Barrister's  decision  must  be 
affirmed. 

Maule,  J. : 

I  also  am  of  opinion  that  the  name  of  the  respondent  was  pro- 
perly retained  upon  the  list  of  voters.  The  name  was  upon  a  list 
on  which  the  Revising  Barrister  was  bound  to  retain  it,  unless  the 
circumstances  rendered  it  his  duty  to  expunge  it.  Now,  the  only 
ground  upon  which  he  was  called  on  to  expunge  it,  was,  that  the 
respondent's  place  of  abode  was  erroneously  stated  to  be  ''  Green- 
wich," when  in  fact  it  was  "  Queen  Square,  Bloomsbury."  The 
party's  name  appearing  regularly  on  the  list,  the  Barrister  could 
not  expunge  it  without  sufficient  cause.  It  was  necessary  for  the 
respondent  to  prove  his  qualification  as  stated  in  the  list.  He  did 
BO.  Then  it  is  said  the  place  of  abode  is  part  and  parcel  of  the 
qualification.  That  I  do  not  admit.  The  party  may  have  resided 
in  several  places  :  it  clearly  would  not  be  necessary  to  insert  them 
all  in  the  register.  The  present  case,  therefore,  does  not  fall  within 
that  part  of  the  fortieth  section  which  empowers  the  Barrister  to 
expunge  the  name  on  the  ground  of  the  insufficiency  of  the  descrip- 
tion of  the  qualification.  If  the  voter's  name  is  to  be  expunged  at 
all,  it  is  not  because  no  qualification  is  stated,  or  because  the  qoali- 
[  *191  ]  fication  is  insufficient  in  *point  of  law ;  but  the  power  to  expunge,  if 
it  exist  at  all,  arises  under  the  subsequent  part  of  the  clause,  which 
imposes  that  duty  upon  the  Revising  Barrister,  in  cases  where  the 
place  of  abode  is  wholly  omitted  or  insufficiently  described  for  the 
purpose  of  being  identified.  And  then  the  power  to  expunge  is  con- 
ditional— *'  unless  the  matter  or  matters  so  omitted  or  insufficiently 
described  be  supplied  to  the  satisfaction  of  such  Barrister  before  he 
shall  have  completed  the  revision  of  such  list,  in  which  case  he 
shall  then  and  there  insert  the  same  in  such  list."  Here,  the 
matter  so  omitted  or  insufficiently  described  was  so  supplied  to  and 
inserted  by  the  Barrister.  I  therefore  think  the  case  clearly  comes 
within  that  part  of  the  section ;  though  I  very  much  doubt  whether 
there  exists  any  other  power  to  amend,  if  the  matter  be  not  supplied 
to  the  satisfaction  of  the  Barrister. 
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Cbesswbll,  J. : 

It  is  to  be  observed  tbat  the  fortieth  section  begins  with  a  power 
to  the  Barrister  to  correct  mistakes.  That  may  mean  either  a 
general  power  to  correct  mistakes,  or  it  may  be  limited  to  those  mis. 
takes,  omissions,  and  misdescriptions  that  are  afterwards  pointed 
out.  It  then  goes  on  to  provide,  that,  wherever  the  christian  name, 
place  of  abode,  &c.,  of  the  voter  shall  be  wholly  omitted,  or  insuffi- 
ciently described  for  the  purpose  of  identification,  the  name  of  the 
party  shall  be  expunged  from  the  list,  unless  the  matter  so  omitted 
or  insufficiently  described  is  supplied  pending  the  revision ;  in  which 
case  the  Barrister  is  to  amend  by  inserting  it.  When  a  wrong  place 
of  abode  is  given,  the  case  either  is  or  is  not  within  the  latter  part 
of  the  section.  If  it  is  not  within  it,  the  Barrister  had  no  power  to 
expunge  the  name  of  the  voter;  if  it  is,  he  had  power  to  make  the 
amendment  he  did.  Qtidcunque  *rtd,  therefore,  the  Barrister  did 
right  in  retaining  the  respondent's  name  on  the  list.  I  think  it 
was  a  case  of  insufficient  description. 

EiBLBy  J. : 

I  also  think  the  Bevising  Barrister  was  right.    The  principal 

object  of  the  fortieth  section  was,  to  prevent  a  bond  fide  qualification 

from  being  defeated  by  reason  of  a  mere  mistake.    The  section 

starts  with  a  very  general  power  to  amend  mistakes.    Without 

deciding  (though  I  am  inclined  to  think  we  have  already  done  so) 

that  the  Barrister  had  power  to  make  an  amendment  like  this 

under  that  part  of  the  section,  he  clearly  had  that  power  under  the 

subsequent  part,  which  authorizes  him  to  expunge  the  name  of  the 

party  from  the  list,  where  his  place  of  abode  is  either  wholly 

omitted  or  insufficiently  described  for  the  purpose  of  identification. 

I  see  no  reason  why  a  misstatement  of  the  party's  place  of  abode 

should  not  be  within  the  words,  as  it  seems  to  me  to  be  within 

the  spirit  of  the  section.     The  law  is  a  remedial  one,  and  ought 

therefore  to  receive  a  liberal  construction. 

Decision  affirmed. 


LUOKETT 

r. 
Knowlbs. 


[  IMl 


LUCKETT  V.   BRIGHT. 

(2  C.  B.  193—202 ;  S.  0.  15  L.  J.  0.  P.  85 ;  10  Jur.  75.) 

Six  persons  were  joint  lessees  of  a  house,  which  they  and  others  used  for 
the  purposes  of  a  political  association.  The  rent,  and  the  wages  of  the 
aeryants  who  had  charge  of  the  premises,  were  paid  out  of  a  common  fund 
to  which  the    lessees  and  the  other  members  of  the  association  were 


1846 
Jan,  29. 

City  of 
Lotidan, 

[193] 
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LuoKiCTT  aubficribeTB.    Yarions  members  of  the  association  transacted  the  buaixieas  of 

the  association  upon  the  premises;  and  the  lessees,  when  in  London, 
Bbiobt.  frequented  the  premises,  partly  transacting  the  business  of  the  aasoeiatum, 

and  partly  transacting  their  own  affairs. 

The  Bevising  Barrister  haying  decided,  upon  these  facts,  that  the  lessees 
occupied  the  premises  as  tenants  within  the  Representation  of  the  People 
Act,  1832  (2  Will.  lY.  c.  45),  s.  27 ;  and  that  the  same  were  not  jointly 
occupied  by  them  and  the  other  members  of  the  association  as  tenants : 
The  Court  affirmed  his  decision  (1). 

William  Endell  Lugkbtt  duly  objected  to  the  name  of  John 
Bright  being  retained  upon  the  list  of  persons  entitled  to  vote  for 
members  of  Parliament  for  the  city  of  London,  in  respect  of  the 
occupation  of  "a  house,  No.  67,  Fleet  Street,"  in  the  parish  of 
St.  Dunstan  in  the  West. 

The  Bevising  Barrister  retained  the  name  of  John  Bright  upon  the 
said  list,  subject  to  an  appeal  to  this  Court  upon  the  following  case : 

The  respondent,  together  with  Bichard  Gobden,  and  four  others, 
were  the  joint  lessees  of  the  house,  67,  Fleet  Street,  under  a  demise 
for  a  term  of  three  years  from  the  29th  of  September,  1848,  in  con- 
sideration of  the  payment  of  a  premium  of  150Z.,  and  a  yearly  rent 
of  2001.  The  said  lessees  were  the  only  persons  appearing  as  con- 
tracting parties  with  the  lessor,  or  liable  to  him  for  the  rent ;  and 
there  was  no  mention  in  the  lease  of  any  other  parties,  or  of  the 
purposes  for  which  the  premises  were  taken.  But  it  appeared  in 
evidence  that  the  whole  of  the  premises  were  used  for  the  purpose 
of  a  voluntary  association  of  persons  styling  themselves  ''The 
[  *194  ]  ^National  Anti-Gorn-Law  League.'*  More  than  twenty  other 
parties,  members  of  the  association,  subscribed  various  sums  of 
money  to  a  common  fund,  for  the  purpose  of  carrying  out  the 
objects  of  the  association.  The  respondent  and  his  said  co-lessees 
were  also  subscribers  to  the  said  common  fund.  The  rent  of  the 
premises  was  paid  out  of  the  said  fund,  as  were  also  the  various 
servants  of  the  association  who  had  charge  of  the  premises.  Yarions 
members  of  the  association  transacted  the  business  of  the  associa- 
tion upon  the  premises ;  and  the  respondent  and  his  co-lessees,  when 
in  London,  frequented  the  premises,  partly  transacting  the  business 
of  the  association,  and  partly  transacting  their  own  affairs. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  respon- 
dent and  his  co-lessees  did  not  occupy  the  house  as  tenants  within 


(1)  This  case  was  decided  on  s.  27  of  repealed.    And  see  now,  as  to  ji 

the    Befonn   Act,   which  is  in  part  occupation,  48  &  49  Vict.  c.  3,  b.  5, 

repealed  by  48  &  49  Yict.  c.  3,  s.  12,  and  Dniiit  v.  Oo$ling  (1889)  58  L,  I 

but  s,  29  of  the  Befonu  Act  is  ^ot  Q.  B.  109,— J.  G.  P. 
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the  meaning  of  the  twenty-seventh  section  of  the  2  Will.  lY.  c.  45  ;  Luokbtt 
or  that,  if  they  did,  the  same  was  jointly  occupied  by  them  and  the  brioht. 
other  members  of  the  association  as  tenants,  and  then  that  the 
clear  yearly  value  of  the  premises,  divided  by  the  number  of  the 
said  occupiers,  would  not  give  a  sum  of  not  less  than  101.  for  each 
and  every  such  occupier,  within  the  meaning  of  the  twenty-ninth 
section  of  the  statute. 

The  Bevising  Barrister  decided  that  the  respondent  and  his 
co-lessees  did  occupy  the  premises"  as  tenants,"  and  that  the  same 
were  not  jointly  occupied  by  them  and  the  other  members  of  the 
association  as  tenants. 

If  the  Court  shall  be  of  opinion  that  the  said  decision  was  wrong, 
the  name  of  the  said  John  Bright  is  to  be  expunged  from  the  list. 

W.  R.  Orove^  for  the  appellant : 

The  respondent  and  the  other  five  joint-lessees  did  not  occupy 
the  premises  in  question  as  tenants.  A  man  cannot  be  said  to 
*occupy  premises,  unless  he  is  personally  resident  there  by  himself  [  *19S  ] 
or  by  some  third  person  as  his  agent  or  servant:  [Rex  v.  The 
Inhabitants  of  Ditcheat  {i) ;  Rex  v.  St  Nicholas^  Rochester' (2).  In 
this  case,  if  the  co-lessees  occupied  at  all,  it  was  jointly  with  a 
large  number  of  persons  members  of  the  league.] 

(Cresswbll,  J.:  The  case  discloses  no  trust  under  which  the 
members  of  the  association  might,  of  right,  come  upon  the 
premises.) 

It  shows  that  the  premises  were  used  for  the  purposes  of  the 
association,  and  that  the  rent  was  paid  out  of  its  funds.  AH  the 
cases  that  have  hitherto  been  decided  have  gone  upon  the  footing 
of  there  having  been  something  like  an  exclusive  occupation. 

(TiNDAL,  Ch.  J. :  I  think  there  are  su£5cient  indicia  of  occupation 
found  by  the  Barrister.) 

Welsby,  for  the  respondent,  was  not  called  upon. 

TiNDAL,  Ch.  J. : 

The  question  here  is,  whether  we  can  see  that  the  Barrister  was 
wrong  in  the  decision  he  has  come  to,  or  whether,  upon  the  facts 
found  by  him,  we  feel  ourselves  bound  to  come  to  a  contrary 

(1)  9  B.  &  C.  176 ;  4  Maxi.  &  By.  151.      (2)  5  B.  &  Ad.  219 ;  3  Nqy.  &  M.  21. 
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LucKBTT  conclusion.  *Th6  case  finds  that  the  respondent  and  his  co-lessees 
Bright.  '^^^^  clothed  with  the  character  of  tenants.  The  only  question  is, 
[  *196  ]  as  to  the  mode  of  occupation.  It  appears  that  they  were  sometimes 
there;  that  they,  when  in  London,  ''frequented  the  premises, 
partly  transacting  the  business  of  the  association,  and  partly  trans- 
acting their  own  affairs."  I  cannot  say  that  this  was  not  such  a 
user  of  the  premises  as  to  amount  to  an  occupation  by  themselves 
or  their  agents.    I  therefore  think  the  decision  must  be  affirmed. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  Barrister  has  found  that  the 
voter  occupied  as  tenant.  It  appears  that  the  premises  are  let  to 
six  persons,  of  whom  the  voter  is  one ;  that  the  user  of  them  was 
by  these  six  persons  and  others  associated  with  them  ;  and  that  the 
persons  who  had  charge  of  the  premises  were  the  servants  of  an 
association  of  which  the  lessees,  and  many  others,  were  members. 
The  rent  and  the  servants'  wages  were  paid  out  of  the  funds  of  the 
association.  Upon  this  state  of  facts,  the  Barrister  has  come  to  the 
conclusion  that  the  respondent  and  his  co-lessees  occupied  the  pre- 
mises as  tenants.  I  cannot  say  that  he  has  drawn  an  unreasonable 
conclusion  from  the  facts. 

Gresswell,  J. : 

I  also  think  the  Barrister  did  right  in  retaining  the  names  of  the 
respondent  and  his  co-lessees  on  the  list  of  voters.  The  question 
is,  whether  the  materials  he  had  before  him  justified  him  in  so 
deciding.  It  is  clear  the  parties  were  tenants  of  the  premises :  the 
only  question  is,  whether  or  not  they  occupied  them.  It  does  not 
appear  that  they  have  parted  with  the  right  they  possessed  as 
lessees,  to  turn  out  any  one  who  came  there,  or  that  the  other 
members  of  the  association  had  any  right  to  come  upon  the  premises 
against  their  will.  It  is  said  that  the  rent  and  the  servants'  wages 
[  *197  ]  ivere  paid  out  of  a  common  fund  contributed  by  the  lessees  *and 
many  other  members  of  the  association,  and  that  the  premises  were 
occupied  by  those  servants.  But  there  is  nothing  in  the  case  to 
^how  that  these  individuals  were  not  there  as  the  agents  or  servants 
of  the  respondent  and  his  co-lessees.  And  it  appears  that  the 
respondent  and  his  co-lessees  were  in  the  habit  of  resorting  to 
the  house  for  their  own  private  purposes,  and  of  transacting  their 
own  business  there.  On  these  grounds,  I  think  the  decision  was 
right. 
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ERIiB,    J.  :  LUCKETT 

V. 

I  also  think  the  decision  of  the  Revising  Barrister  was  right.     I      Bright. 
am  not  aware  of  any  definition  of  the  term  **  occupation  *'  which 
would  exclude  the  kind  of  user  here  found. 

Decisian  affirmed. 


GEOEGE  COLVILL  v.  CHARLES  WOOD  and  Others  (1).        i8*«-^ 

(2  C.  B.  210—217 ;  S.  C.  16  L.  J.  C.  P.  160 ;  10  Jur.  336.)  -^  * 

The  proper  criterion  of  **  clear  yearly  value,"  within  the  2  Will.  IV.       Chatham. 
c.  45,  8.  27,  is  the  fair  annual  rent,  without  making  any  deduction  on         r  210  1 
account  of  repairs  or  insurance. 

Geobge  Colyill,  on  the  list  of  voters  for  the  borough  of 
Chatham,  duly  objected  to  George  Huben  and  William  Jolley,  on 
the  same  list,  as  not  being  entitled  to  have  their  names  retained 
on  such  list. 

It  appeared  that  each  of  them,  the  said  Huben  and  JoUey, 
claimed  to  be  so  entitled,  in  respect  of  a  house  in  the  parish  of 
Chatham,  and  that  they  had  respectively  occupied  such  houses 
during  the  required  period,  at  the  yearly  rent  of  102.,  exclusive  of 
rates  and  taxes,  and  that  there  was  no  special  agreement  between 
them  and  their  respective  landlords  as  to  repairs  and  insurance.  It 
further  appeared  that  the  said  rent  of  lOZ.  was,  in  each  case,  the 
fair  rent  of  the  premises. 

In  support  of  the  objections,  it  was  contended  that  the  proper 
measure  of  the  **  clear  annual  value  "  of  a  house,  within  the 
meaning  of  the  2  Will.  IV.  c.  45,  s.  27,  was,  not  the  rent  for  which 
such  house  would  let  to  a  tenant,  but  the  amount  of  such  rent 
after  deducting  therefrom  the  average  annual  expense  of  landlord's 
repairs  and  insurance;  and,  consequently,  that  the  houses  in 
question  were  not  of  the  clear  annual  value  of  102. 

The  Revising  Barrister,  however,  was  of  opinion  that  the  fair       [^U] 
annual  rent  was  the  proper  criterion  of  value,  without  any  such 
deduction  ;  and,  the  right  of  the  said  parties  to  be  retained  on  the 
list  being  established  in  all  other  respects,   they  were  retained 
accordingly. 

(1)  Explained  in  Dobhs    v.    Grand  s.   12,   but  the  words  **  clear  yearly 

Junction  Watenvorks  Co,  (1883)  9  App.  value  of  not  less  than  10^."  occur  now 

Cas.  49,  53  L.  J.  Q.  B.  50.    Sect  27  of  in  s.  5  of  the  Bepresentation  of  the 

the  Beform  Act,  upon  which  this  case  People  Act,  1884  (48  &  49  Yict.  c.  3). 

was  decided,  was  repealed,  with  certain  — J.  G.  P. 
reservations,  by  48  &  49  Vict.  o.  3, 
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CoLTiLL  The  names  of  fifteen  other  persons  were,  upon  the  same  state 

w<^D.       of  facts,  inserted  in  the  lists  for  the  parishes  of  Chatham  and 

Gillingham  respectively,  and  their  cases  consolidated  with  the 

principal  case. 
The  case  was  argned  in  Hilary  Term  last  (i). 

Kinglake,  Serjt.,  for  the  appellant : 

The  decision  of  the  Revising  Barrister  is  erroneous.  The  rent 
is  not  the  true  criterion  of  value.  "  Clear  yearly  value "  means 
that  which  comes  to  the  hands  of  the  landlord  after  deducting  all 
reasonable  disbursements,  viz.  for  repairs  and  for  insurance.    *    * 

[  212  ]  The  subject-matter  of  the  occupation  must  be  of  the  clear  yearly 
value  of  lOZ.  There  is,  obviously,  a  distinction  between  "  yearly 
value  "  and  ''  clear  yearly  value ; ''  the  latter  expression  indicates 
that  some  deduction  is  to  be  made.  The  value  must  diminish, 
unless  money  is  expended  in  repairs ;  and  the  premises  may  be 
utterly  lost  to  the  landlord,  unless  he  insures  them  from  fire.    *    * 

[  218  J  The  rateable  value  would  seem  to  be  the  fair  criterion.  It  is  difficult 
to  lay  down  any  other  rule. 

(TiNDAL,  Ch.  J. :  The  Revising  Barrister  has  not  found  the  state 
of  repair  to  be  such  as  to  affect  the  annual  value.) 

No  counsel  appeared  on  the  part  of  the  respondent. 

TiNDAL,  Ch.  J. : 

We  will  suspend  our  decision  until  we  have  heard  the  argument 
in  Coogan  v.  Lwikett(2). 

Cur.  adv.  wit. 

TiNDAL,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  the  point  of  law  reserved  by  the  Revising  Barrister  for 
our  determination  was,  whether,  in  the  case  of  a  person  claiming 
the  right  to  vote  for  a  borough  by  reason  of  the  occupation  of  a 
house  as  tenant,  the  fair  annual  rent  was  the  proper  criterion  of 
value,  without  deducting  therefrom  the  average  annual  expense 
of  landlord's  repairs;  and  we  are  of  opinion  that  the  Revising 
[•214]  ^Barrister  was  right  in  holding  the  fair  annual  rent,  withoat 
making  such  deduction,  to  be  the  dear  yearly  value  within  the 
meaning  of  the  statute  2  Will.  lY.  e.  45,  s.  27. 

(1)  Before   Tindal,     Ch.   J.»     and         (2)  AnU,  p.  462. 
yaule,  Crosswell,  aud  Erie.  JJ. 
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It  was,  indeed,  contended  before  the  Beviaing  Barrister,  not  only  Colvill 
that  the  average  annual  value  of  the  landlord's  repairs  should  be  wood. 
deducted  from  the  rent  paid  by  the  occupier,  but  the  landlord's 
expense  of  insurance  also.  But  this  latter  appears  so  plainly  to  be 
a  voluntary  charge  on  the  part  of  the  landlord,  who,  if  he  thinks 
right,  may  be,  and  very  often  is,  his  own  insurer,  that  we  declared 
onr  opinion  in  the  course  of  the  argument  that  the  insurance  never 
could  be  held  a  necessary  deduction  in  order  to  ascertain  the  clear 
yearly  value  of  the  premises.  And  we  think  the  same  as  to  the 
deduction  of  the  landlord's  repairs. 

This  is  the  case  of  the  occupier  of  a  house  as  tenant,  who  pays  a 
rent  of  102.  per  annum  exclusive  of  rates  and  taxes,  that  is,  so  far 
as  the  tenant  is  concerned,  a  clear  yearly  rent  to  the  landlord  of 
102.  per  annum.  But  the  statute  requiring  that  the  house  must  be 
of  the  clear  yearly  value  of  102.  per  annum,  in  order  to  confer  a 
qualification,  it  is  undoubtedly  not  enough  to  find  that  the  tenant 
pays  a  rent  of  that  amount ;  for,  it  is  manifest,  such  rent  is  not 
necessarily  the  measure  of  the  true  value;  the  rent  may  be 
exorbitant,  and  such  as  no  other  tenant  would  give ;  or  it  may 
have  been  fraudulently  fixed  at  that  sum  in  order  to  acquire  the 
vote.  It  is  necessary,  therefore,  in  order  to  satisfy  the  statute,  to 
show  further  that  the  house  is  of  that  clear  yearly  value,  and  for 
that  purpose  it  is  found  in  the  case  before  us  that  102.  per  annum 
is  the  fair  rent  of  the  premises.  And  whether  this  is  proof  of  the 
clear  yearly  value,  is  the  question  before  us. 

There  is  some  difficulty  in  ascertaining  the  true  meaning  of  the 
Act  in  the  use  of  this  expression.  Where  the  right  to  vote 
depended,  as  it  did  formerly,  on  property  *only,  there  was  no  [*2i6] 
difficulty  in  discovering  the  clear  yearly  value.  Thus,  where  the 
stat.  8  Hen.  YI.  c.  7,  ordained  that  the  knights  of  the  shires 
should  be  chosen  by  people  ''  whereof  every  one  shall  have  free 
tenement  to  the  value  of  40«.  by  the  year  at  the  least,  above  all 
charges ; "  and  again,  where  the  18  Geo.  II.  c.  18,  s.  6,  has  enacted 
that  no  person  shall  vote  without  having  freehold  ''of  the  clear 
yearly  value  of  40«.,  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same ;  "  it  was  easy  to  prove  the  yearly 
value  to  the  owner,  more  especially  when  the  sixth  section  of  the 
latter  Act  had  defined  the  nature  of  the  charges  intended  to  be 
deducted,  by  enacting  that ''  no  public  or  Parliamentary  tax,  nor  any 
rate  or  assessment  whatever,  should  be  deemed  to  be  any  charge 
payable  Quti  ol  qr  ui  respect  of  any  fr^ehqld  Qst^te  witbui  thQ 
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CoLviLL  meaning  of  the  Act."  But,  in  the  present  case,  the  Legislature 
Wood.  has  created  a  new  qualification  for  voting ;  namely,  that  of  the 
occupier,  as  tenant,  of  a  house  of  the  clear  yearly  value  of  not  leas 
than  lOZ. ;  applying  to  the  case  of  the  tenant  a  description  or 
definition,  which,  in  strictness  of  language,  and  under  former 
enactments,  belonged  exclusively  to  the  owner  of  the  property. 
For,  in  strict  propriety  of  language,  although  the  rent  may  be  a 
fair  criterion  of  the  value  to  the  landlord,  it  cannot  be  so  to 
the  tenant;  the  value  in  the  case  of  the  latter  depending  on 
the  use  to  which  he  puts  it,  the  profit  he  makes  by  his  occupa- 
tion, and  other  circumstances  that  exist  in  each  case,  quite 
independently  of  his  paying  lOZ.  a  year  rent  to  the  landlord.  But 
we  think  it  obvious  the  Legislature  could  never  have  intended 
that  the  right  of  a  tenant  to  vote  should  depend  upon  calculations 
so  nice,  artificial,  and  difficult  of  application.  And  although  it 
may  not  be  easy  to  give  effect  to  all  the  words  of  the  section, 
[  *2i6  ]  we  think  they  may  well  bear  the  ^meaning,  that,  where  a  house 
is  occupied  by  a  tenant  at]  the  clear  annual  rent  of  102.,  if 
such  house  is  fairly  worth  that  rent  to  any  one  wanting  to  occupy 
it,  if  the  house  would  generally  fetch  such  rent,  the  occupation  is 
that  of  a  house  of  the  clear  yearly  value  of  not  less  than  101., 
so  far  as  the  tenant  is  concerned.  For,  we  think  the  Legislature 
intended  that  any  person  who  is  in  such  a  condition,  both  as  to 
credit  and  circumstances,  as  to  be  allowed  by  the  owner  of  a  house 
which  is  fairly  worth  the  clear  sum  of  101.  to  rent  by  the  year,  to 
become  his  tenant  thereof,  is  a  fit  person  also  to  have  a  vote  in  the 
election  of  a  member  of  Parliament  for  a  borough. 

In  the  course  of  the  argument  we  were  referred  to  cases  of  rating 
under  the  Settlement  Act,  18  &  14  Gar.  II.  c.  12.  But  we  think  the 
appellant  can  derive  no  benefit  from  those  cases.  The  rateable 
value  of  property  has  generally  been  considered  that  which  it  would 
fairly  let  for,  the  tenant  bearing  all  such  public  burdens  as  by  law 
attach  to  his  occupation.  And  in  consequence  of  disputes  as  to  the 
principle  upon  which  properties  more  or  less  perishable  should  be 
rated,  the  statute  6  &  7  Will.  lY.  c.  96,  was  passed,  and  that 
statute  prescribed  the  mode  of  ascertaining  the  rateable  value  of  all 
kinds  of  property,  viz.  that  it  should  be  the  net  annual  value  left, 
after  -making  certain  deductions  specified  in  the  Act  from  the 
rent  that  could  be  obtained  for  it ;  and,  if  we  had  found  in  the 
2  Will.  IV.  c.  45,  s.  27,  the  expression  *'  rateable  value,"  we  must 
have  ascertained  such  value  by  applying  the  rule  laid  down  by  the 
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6  &  7  Will.  IV.  c.  96.  But  the  expresBion  which  we  have  to  construe 
is  *'  clear  yearly  value/'  without  any  direction  as  to  the  mode  of 
ascertaining  it.  The  consideration  of  these  statutes,  therefore, 
made  entirely  diver$o  intuitu,  does  not,  as  we  conceive,  militate 
against  the  principle  we  have  laid  *down  as  that  which  ought  to 
govern  the  interpretation  of  the  twenty-seventh  section  of  the 
2  Will.  lY.  c.  45.  And,  for  these  reasons,  we  think  the  decision  of 
the  Bevising  Barrister  ought  to  be  affirmed. 

Decision  affirmed.  ^ 


COLVILL 

Wood. 


[  •217  1 


JAMES  MURRAY  v.  JOHN  THORNILEY(l). 

(2  0.  B.  217—226;  15  L.  J.  0.  P.  156;  10  Jur.  270.) 

The  words  **  actual  possession,"  in  the  Bepresentation  of  the  People  Act, 
1832  (2  Will.  lY.  c.  45),  s.  26,  mean  a  possession  in  fact,  as  contradis- 
tinguished from  a  possession  in  law. 

^Qierefore,  a  grantee  of  a  rent-charge  is  not  entitled  to  be  registered, 
unless  he  has  been  in  the  actual  receipt  of  it  for  six  months  before  the  last 
day  of  July. 

John  Thorniley  objected  to  the  names  of  James  Murray  and 
William  M'Gonnell  being  retained  in  the  list  of  voters  for  the 
township  of  Stockport,  in  respect  of  the  qualification  following : 


Nsme. 

Place  of  Abode. 

Nature  of 
QuaUflcation. 

Where  situate,  Ac. 

James  Murray. 

Apslev  Place, 
Ardwick, 

Undiyided  share 

Giles    Bury,    Joseph 

of  freehold  rent- 

Bury,  and  Thomas 

Manchester. 

charge. 

Speel,  owners  of  the 
property      out      of 
which  same  is  issu- 
ing: situation,  No. 
15,  Higher  Hillgate, 
Stockport. 
Gtiles    Bury,    Joseph 

William  M*Connell. 

The  Polygon, 

Undiyided  share 

Ardwick,  near 

of  freehold  rent- 

Bury,   and  Thomas 

Manchester. 

charge. 

Speel,  owners  of  the 
property      out      of 
which  same  is  issu- 
ing: situation,  No. 
15,  Higher  Hillgate, 
Stockport. 

(1)  Followed  in  Orme'a  case  (1872) 
L.  E.  8  0.  P.  281,  42  L.  J.  C.  P.  38 ; 
distinguished  in  Druitt  v.  Overseers  of 
Vhriachurch  (1883)  12  Q.  B.  D.  365,  53 
L.  J.  Q.  B.  177 ;  Eetlis  v.  Blain  (1864) 


18  C.  B.  (N.  S.)  90,  34  L.  J.  C.  P.  88 ; 
and  see  HadfielcTa  case  (1873)  L.  H.  8 
C.  P.  306,  42  L.  J.  0.  P.  146;  and 
Lowcock  V.  Overseers  of  Broughton 
(1883)  12  Q.  B.  D.  369.— J.  G.  P. 


1846. 
feh.  23. 

Ci*uidy  of 

Chsgter^ 

Northern 

Dituion, 

[217] 


A  grant  and  conveyance  to  the  said  James  Murray  and  William       [  218  ] 
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MuBBAT  M^Gonnell,  and  their  heirs,  of  a  rent  of  6/.  8«.,  issuing  oat  of  free- 
Thobnilkt.  hold  lands  of  adequate  value,  was  produced,  dated  the  29th  of 
January,  1845.  This  rent-charge  had  been  created  by  a  deed  dated 
the  28th  of  January,  1845,  by  which  it  was  granted  as  follows: 
^'One  clear  yearly  rent-charge  or  sum  of  6Z.  3«.,  on  the  Ist  of 
January  in  every  year,  the  first  payment  to  become  due  and  be 
made  on  the  1st  of  January  then  next  ensuing." 

It  was  objected,  that  a  rent  was  an  incorporeal  hereditament,  and 
as  such  was  not  capable  of  being  possessed,  except  by  the  act  of 
receiving ;  or  that,  at  all  events,  the  claimants  could  not  be  said 
to  be  possessed,  or  in  the  actual  receipt  of  the  rent  until  it  became 
due;  and  that,  inasmuch  as  the  first  payment  of  the  said  rent 
would  not  become  due  until  the  1st  of  January,  1846,  the  claimants 
had  not  been  possessed  of  the  hereditaments  in  respect  of  which 
they  claimed  to  be  registered,  for  six  calendar  months  previous  to 
the  last  day  of  July,  1845,  as  required  by  the  2  Will.  lY.  c.  45,  s.  26. 

The  decision  upon  the  whole  case  was,  that  the  names  of  the  said 
James  Murray  and  William  M'Connell  should  be  expunged  from  the 
list  of  claimants  for  the  said  township ;  and  the  decision  upon  the 
point  of  law  in  question  was,  that  the  said  claimants  had  not  been 
possessed,  or  in  the  actual  receipt,  of  the  said  rent-charge  in  respect 
of  which  they  claimed  to  be  registered,  for  six  calendar  months 
next  previous  to  the  last  day  of  July,  1845. 

If  the  Court  shall  be  of  opinion  that  the  said  decisions  were  wrong, 
then  the  names  of  the  said  claimants  are  to  be  inserted  in  the  list 
of  voters  for  the  said  township :  if  otherwise,  then  the  appeal  is  to 
be  dismissed. 
[  319  ]  The  case  was  argued  in  Hilary  Term  last  (i). 

Cockbum  (with  whom  was  Kinglake^  Serjt.),  for  the  appellant  : 

The  question  arises  upon  the  2  Will.  IV.  c.  45,  s.  26.  The  rent- 
charge  was  created  by  a  deed  bearing  date  the  Ist  of  January,  1845, 
though  the  grantee  can  receive  no  payment  under  it  until  the  1st  of 
January,  1846.  The  grantee  is  possessed  of  the  rent-charge  from 
the  moment  he  has  an  inchoate  right.  The  object  of  the  statute  is 
sufficiently  insured  by  such  a  possession ;  and  the  Court  will  not 
encourage  any  subtleties  in  its  construction.    *    *    ♦ 

Welsby,  for  the  respondent : 
The  decision  of  the  Revising  Barrister  is  perfectly  correct.    There 
(1)  Before  Tindal,  Ch.  J.,  and  Creaswell  and  Erie,  JJ. 
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was  no  rent  "^due,  nor  had  there  been  any  receipt  of  any  thing  in     Murbat 
the  nature  of  rent  under  this  deed,  until  after  the  registration,   thobmilst. 
The  framers  of  the  statute  clearly  had  not  at  the  time  incorporeal       [  *220  ] 
hereditaments  in  their  minds :  but  the  Court  will  construe  possession 
of  a  rent-charge  to  mean  actual  seisin ;  and  it  is  submitted  there 
can  be  no  seisin  of  rent  until  the  rent-day  has  arrived,  or  unless 
some  payment  has  been  made  in  anticipation.    [He  cited  Gilbert  on 
Bents,  pages  SB  and  106  et  seq. ;  Brooke's  Abridgment,  titles  Assize 
and  Seisin ;  Yiner's  Abridgment,  title  Seisin  (A.),  and  Co.  Litt.  14  b.] 

(TiNDAL,  Ch.  J.  referred  to  Comyns's  Digest  (i),  where  the  older       [  221  ] 
authorities  are  collected.) 

*    *    The  8  &  4  Will.  IV.  c.  27,  applies  to  incorporeal  heredita- 
ments: under  that  Act  the  period  of  limitation  would  commence 
from  the  last  legal  rent-day,  "^or  the  last  receipt  of  rent :  and  the      [  *^'^^  ] 
same  construction  must  be  put  upon  this  Act.    The  Beform  Act 
does  not  recognise  inchoate  rights. 

Cockbum,  in  reply : 

Actual  seisin  is  not  necessary.  A  seisin  in  law  is  sufficient  to 
sustain  a  distress  (2),  and  all  that  can  be  required  to  satisfy  the 
words  of  this  Act :  it  is  enough  if  the  grantee  has  a  complete  title  to 
the  rent-charge  for  a  period  of  six  months  before  the  last  day  of 
July.  *  *  All  that  [the  Act]  intended  to  secure,  was,  that  the 
grant  should  have  been  in  existence  a  given  time. 

Cur.  adv.  vuU. 

TiNDAL,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  : 

In  this  case  the  claim  to  the  right  to  vote  was  made  in  respect  of 
a  freehold  rent-charge.  The  rent-charge  was  created  by  deed, 
bearing  date  the  28th  of  January,  1845,  by  which  the  same  was 
made  payable  on  the  1st  day  of  January  in  every  year,  the  first 
payment  to  become  due  and  be  made  on  the  1st  day  of  January, 
1846.  The  objection  taken  before  the  Bevising  Barrister  was,  that 
the  claimant  had  no  title  to  be  put  *upon  the  register,  inasmuch  as  [  *228  ] 
he  had  not  been  '*in  the  actual  possession,  or  in  the  receipt  of  the 
rents  and  profits  for  his  own  use  for  six  calendar  months  at  least 
next  previous  to  the  last  day  of  July  "  next  preceding  the  registra- 
tion, as  required  by  the  26th  section  of  the  2  Will.  IV.  c.  46.    The 

(1)  Title  Seisin  (0.).  (2)  Com.  Dig.  Seisin  (B.). 
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MuBBAT  Bevising  Barrister  allowed  the  objection,  and  directed  the  name  of 
Tho^'iley.  the  claimant  to  be  expmiged  ;  and,  after  the  argument  which  has 
been  heard,  it  appears  to  my  brothers  Cbesswell  and  Eble,  and  to 
myself,  that  the  decision  of  the  Bevising  Barrister  is  right.  My 
brother  Maulb,  not  having  been  present  daring  the  whole  of  the 
argument,  declines  giving  any  opinion. 

It  was  contended  on  the  part  of  the  appellant,  that  he  had  the 
complete  right  to  the  rent-charge  from  the  time  of  the  execution  of 
the  deed  by  which  it  was  granted,  and  that  he  had  the  actual 
possession  also  within  the  meaning  of  the  statute,  because  he  had 
all  the  possession  of  which  the  subject-matter  is  capable  before 
the  first  day  of  payment  had  actually  arrived.  The  question 
undoubtedly  turns  upon  the  meaning  of  the  words  "  actual  posses- 
sion ; "  and  we  think  those  words  mean  a  possession  in  fact,  as 
contradistinguished  from  a  possession  in  law;  and  that,  as  the 
possession  in  fact  of  a  rent-charge  must  be  the  actual  manual 
receipt  of  the  rent  itself,  or  some  part  of  it,  or  of  something  in  hen 
of  it,  so  there  could  be  no  such  possession  in  fact  in  this  case,  where 
the  first  payment  of  the  rent  did  not  become  due  until  after  the 
expiration  of  the  month  of  July,  and  where  nothing  whatever  took 
place  but  the  mere  execution  of  the  deed.  There  is  a  long  course  of 
authorities  fully  establishing  the  distinction  between  a  possession 
or  seisin  in  fact  of  a  rent-charge,  and  a  possession  or  seisin  in  law. 
Littleton,  §  285,  is  an  authority  in  point :  **  And  so  it  is,  if  a  man 
grant  by  his  deed  a  yearly  rent  issuing  out  of  his  land  to  another, 
[  *224  ]  &c.,  if  the  grantor  thereafter  pay  to  the  grantee  a  penny  *or  a  half- 
penny, in  name  of  seisin  of  the  rent,  then,  if  after  the  next  day  of 
payment  the  rent  be  denied,  the  grantee  may  have  an  assize,  or  else 
not,"  &c. :  and  Lord  Coke,  in  his  commentary  on  this  passage,  is 
equally  decisive :  "By  this  &c.,  is  implied,  that  the  grant  and 
delivery  of  the  deed  is  no  seisin  of  the  rent ;  and  that  a  seisin  in 
law,  which  the  grantee  hath  by  the  grant,  is  not  sufficient  to  main- 
tain an  assize,  or  any  other  real  action,  but  there  must  be  an  actual 
seisin  *'(i).  And  in  Com.  Dig.  tit.  Seisin,  (C.)  and  (D.),  the  older 
authorities  are  brought  together,  establishing  the  distinction  in  this 
respect  between  a  seisin  in  law  and  a  seisin  in  fact,  or,  as  it  is 
called,  an  actual  seisin.  And  this  appears  more  distinctly  in  the 
commentary  of  Lord  Coke  on  the  eighth  section  of  Littleton,  which 
relates  to  the  doctrine  otpossessiofratns,  where  Lord  Coke  Bay8(2)t 
''  What  then  is  the  law  of  a  rent,  advowson,  or  such  things  that  lie 
(1)  See  Co.  Litt.  160  a.  (2)  See  Co.  Litt.  15  b. 
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in  grant?    If  a  rent  or  an  advowson  do  descend  to  the  elder  son,      Mubbay 
and  he  dieth  before  he  hath  seisin  of  the  rent,  or  present  to  the   thobnilbt. 
chareh,  the  rent  or  adowson  shall  descend  to  the  youngest  son  (that 
is  by  the  other  venter),  for  that  he  must  make  himself  heir  to  his 
father/'    And,  although  Lord  Coke  there  distinguishes  the  law  as 
to  the  case  of  tenant  by  the  curtesy,  where,  in  favour  of  that  estate, 
the  husband  shall  have  the  rent,  although  his  wife  dies  before  the 
rent  day,  it  makes  no  difference  as  to  the  present  argument.    The 
actual  possession  of  rent  being,  therefore,  a  well-known  legal  phrase 
or  expression,  the  Legislature  cannot  be  taken  to  have  used  it  in  any 
other  than  such  well-known  sense,  that  is,  as  contradistinguished 
from  such  possession  in  law,  or  right  to  the  rent-charge,  as  the  bare 
delivery  of  the  deed  of  grant  would  confer.    And,  when  it  is  said 
that  the  authorities  only  show  that  *such  seisin  in  fact  is  necessary      [  *225  ] 
in  order  to  maintain  an  assize,  or  make  a  poaaessio  fratris,  but  that 
it  by  no  means  follows  that  it  is  necessary  to  confer  a  vote,  the 
answer  is,  that  it  is  a  mere  assumption  on  the  part  of  the  appellant 
that  the  expression  is  used  in  the  statute  in  a  limited  and  restricted 
sense ;  and,  at  all  events  the  burthen  of  proving  this  is  cast  upon 
the  appellant;   the  statute  having  applied  the  expression  to  the 
right  of  the  claimant  to  be  put  upon  the  register.    And,  as  it  is 
quite  clear,  that,  in  the  case  of  land,  there  must  be  more  than  the 
execution  of  the  conveyance,  that  there  must  be  actual  possession 
or  receipt  of  the  rents  and  profits,  there  seems  no  reason  why,  in 
the  case  of  an  incorporeal  hereditament,  to  which  the  provision 
of  the  statute  equally  applies,  there  should  not  be  such  further 
actual  possession  as  the  nature  of  the  subject  itself  is  capable  of. 
And,  accordingly,  by  various  statutes  before  the  statute  2  Will.  IV., 
the  Legislature  has  made  a  similar  provision,  in  the  very  same 
terms,  for  the  prevention  of  the  occasional  acquirements  of  free- 
holds for  the  purpose  of  voting.     Such  are  the  18  Geo.  II.  c.  18,  s.  5, 
requiring  such  actual  possession  for  twelve  calendar  months  before 
the  election.    Again,  the  8  Geo.  III.  c.  24,  which,  after  reciting  that 
annuities  and  rent-charges  are  of  a  private  nature,  and  therefore 
liable  to  fraudulent  practices  in  elections,  enacts  that  no  person 
shall  vote  in  respect  of  any  annuity  or  rent-charge,  unless  a 
certificate  upon  oath  shall  be  entered,  twelve  calendar  months  before 
the  first  day  of  the  election,  with  the  clerk  of  the  peace  of  the 
county,  and  a  memorial  also  of  the  grant  registered  with  the  clerk 
of  the  peace  for  the  same  period  of  time.    And,  as  this  statute 
is  repealed  by  the  statute  6  &  7  Vict.  c.  18,  s.  72,  and  no  other 
a.  a. — VOL.  LXIX.  31 
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MuRRAT      provision  enacted  in  lieu  of  it,  it  may  well  be  inferred,  that,  under 

Thobmilbt.    the  2  Will.  lY.  c.  45,  s.  26,  the  Legislature  intended  something  more 

than  the  mere  production  of  the  deed,  by  requiring  actual  possession 

[  ♦226  ]       for  *8ix  calendar  months.    We  therefore  think  the  decision  is  right, 

and  affirm  the  same. 

,  Decision  qffirmei. 

1845.  CAMPBELL  V.  WEBSTER. 

^'^'  (2  0.  B.  258—268 ;  8.  0.  16  L.  J.  C.  P.  4.) 

I  258  ]  Held,  that  any  acknowledgment  by  the  drawer  of  a  bill,  of  hiB  liability 

to  pay,  or  any  promise  to  pay  the  amount,  though  oonditional  as  to  thie 
mode  of  payment,  is  evidence  to  be  left  to  the  jury,  of  due  notice  o{  dis- 
honour, and,  in  the  case  of  a  foreign  bill,  of  its  haying  been  duly  protested. 

Assumpsit,  on  a  bill  of  exchange  for  lOOL,  drawn,  on  the  Ist  of 
June,  1844,  by  the  defendant,  at  Halifax,  in  Nova  Scotia,  upon 
Gapron  &  Co.,  London,  payable,  at  thirty  days'  sight,  to  the  plaintiff 
or  his  order.  The  declaration  alleged  a  presentment  to  Gapron  &  Co. 
for  acceptance,  a  refusal  by  them,  and  a  protest  for  non-acceptance, 
and  also  a  presentment  for  payment  at  the  end  of  the  thirty  days, 
and  a  protest  for  non-payment ;  and  that  of  all  this  the  defendant 
had  notice.     There  were  also  the  common  money  counts. 

The  defendant  pleaded  to  the  first  count,  that  the  bill  was  not 
duly  protested  for  non-acceptance,  and  that  he  had  no  notice  of  the 
protest  for  non-acceptance,  and,  to  the  subsequent  counts,  he  pleaded 
non  (MBumpsiU 

The  cause  was  tried  before  Erie,  J.,  at  the  second  sitting  at 
Westminster  in  Trinity  Term  last.  In  support  of  the  affirmative 
of  the  issue  upon  the  protest  for  non-acceptance,  a  notary  was 
called,  who  proved  that  he  received  the  bill  from  Bansom  &  Co., 
the  bankers  in  whose  hands  the  bill  had  been  placed  for  present- 
ment, that  he  presented  it,  and  afterwards  noted  and  protested  it 
for  non-acceptance.  The  protest  was  not  produced :  and,  upon  the 
objection  being  taken,  and  allowed  by  the  learned  Judge,  a  paper 
was  put  in,  purporting  to  be  a  protest,  drawn  up  since  the  com- 
[  *269  ]  mencement  of  the  action.  *This  the  learned  Judge  rejected.  The 
following  letters  from  the  defendant  to  the  plaintiff  were  then  put 
in  and  relied  on,  either  as  a  waiver  of  a  protest,  or  as  evidence  that 
a  protest  had  been  duly  made.  The  first  letter  was  not  dated,  bat 
it  bore  a  post-mark  date  of  the  8rd  of  July,  1844. 

**  SiR| — I  have  accepted  the  bill  for  200!.,  and  also  the  one  for 
180/.    There  was  another  bill  for  lOOZ.  presented,  about  which 
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there  was  some  history  attached,  respecting  its  having  heen  pre-  Campbell 
sented  in  place  of  another  which  has  been  cancelled.  I  do  not  wbbstbb. 
recollect  any  thing  about  that  bill ;  and,  as  I  have  not  yet  received 
the  account  you  were  to  have  sent  me,  I  have  no  means  of  ascer- 
taining any  thing  about  it.  I  have  deferred  paying  that  bill  until 
such  time  as  I  should  hear  from  you  about  it.  If  it  should  be  all 
right,  draw  on  me  again  for  the  amount,  and  I  will  pay  it  as  soon 
as  I  know  something  of  it.  I  do  not  intend  to  return  to  Halifax,  as 
I  spend  too  much  money  there. 

(Signed)         "  Arthur  Wbbstbr." 

"August  80th,  1844. 

*'  Sir, — I  have  at  length  received  your  letter,  with  the  account 

of  the  money  transactions  between  us.    I  find  it  all  correct,  with 

the  exception  that  you  have  not  credited  me  with  a  bill  for  501. 

sterling  I  drew  on  the  17th  of  October,  1842.    I  consequently  have 

not  given  instructions  to  my  agent  to  pay  the  bill  for  lOOZ.  till  that 

matter  is  set  right. 

(Signed)         "  Arthur  Webster." 

"Durham,  October  12th,  1844. 
"  Sir, — I  cannot  conceive  how  you  can  say  in  your  last  letter 
that  you  had  explained  to  me  about  the  50/.  bill,  and  that  I  was 
quite  satisfied  about  it.  I  remember  that  there  was  an  impression 
on  your  mind  that  I  had  had  that  money  from  you  to  buy  a  horse, 
or  something :  but  the  impression  is  equally  strong  on  my  mind 
that  I  *never  had ;  and,  what's  more,  I  am  confident  I  never  [  ^260  ] 
had.  What  could  I  have  wanted  it  for  ?  I  never  bought  a  horse 
from  an  artillery  officer  in  my  life  ;  and  the  first  horse  I  bought  in 
Halifax,  was  on  the  19th  of  November.  I  then,  as  you  know,  did 
not  pay  Mayce  for  it  for  a  year.  As  I  said  to  you  before,  if  you 
will  send  home  a  cheque  for  501.  sterling  to  England,  I  will  cause 
the  lOOZ.  bill  to  be  paid  immediately,  and  we  shall  then  be  square. 

(Signed)         "  Arthur  Webster." 

On  the  part  of  the  defendant,  it  was  insisted  that  these  letters 
were  not  evidence  of  actual  protest,  nor  did  they  dispense  with 
proof  of  actual  protest,  inasmuch  as  they  contained  mere  con- 
ditional promises  to  pay  the  bill ;  and  that,  if  intended  to  be  relied 
on  as  evidence  of  a  waiver  of  protest,  such  waiver  should  have  been 
alleged  in  the  declaration. 

The  learned  Judge  told  the  jury  that  the  letters  were  evidence 
whence  they  were  at  liberty  to  infer  that  the  bill  had  been  duly 

81—2 
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Campbell     protested,  and  that  the  defendant  had  due  notice  of  such  protest. 
Webotbr.     The  jury  thereupon  returned  a  verdict  for  the  plaintiflf  for  the 
amount  of  the  bill  and  interest. 

Doivling,  Serjt.,  in  Trinity  Term,  obtained  a  rule  nisi  for  anew 
trial,  on  the  ground  of  misdirection.     He  cited  Burgh  v.  Legge(i). 

Byles,  Serjt.  (with  whom  was  Phinn),  now  showed  cause: 

The  ruling  of  the  learned  Judge  was  correct.  Presentment  for 
payment,  protest,  and  notice  of  protest  or  of  dishonour,  may  all  be 
proved  by  admission  :  and  the  letters  produced  at  the  trial  contain 
a  sufficient  admission  of  the  defendant's  liability  on  the  bill,  to 
be  left  to  the  jury  as  evidence,  not  conclusive,  certainly,  but  as 

[  •261  ]  ^evidence  from  which  they  might  infer  that  the  bill  had  been 
protested,  and  that  the  defendant  had  had  due  notice  thereof.  An 
absolute  unconditional  promise  to  pay  is  not  necessary.  [He  cited 
Croxon  v.  Worthen  (2),  Patterson  v.  Becker  (8),  Jones  v.  Morgan  (4), 
Lundie  v.  Robertson  (5),  Rogers  v.  Stephens  (6),  Gibbon  v.  Coggan  (7), 
Oreenway  v.  Hindley  (8),  Booth  v.  Jacobs  (9),  Wilkins  v.  Jadis  (lo), 
Curlewis  v.  Corfield  (li),  Horford  v.  Wilson  (12),  Dixm  v.  EUiott  (is), 

[264]  and  BrowneU  v.  Bonney  (li,)."]  These  authorities  show  that  an 
'  express  promise  to  pay  the  bill,  or  an  express  admission  of  liability, 
is  good  evidence  whence  the  jury  may  infer  a  presentment  for 
payment,  a  protest,  and  notice  of  protest,  or  notice  of  dishonour  ; 
and  that  even  equivocal  expressions  may  suffice  for  the  purpose. 
Here,  the  letters  contain  ample  materials  to  justify  the  inference 
that  the  bill  in  question  was  regularly  protested,  and  that  the 
defendant  had  due  notice  of  the  fact,  amounting  as  they  do  to  a 
distinct  admission  by  the  defendant  thai  he  owes  the  plaintiff  1001. 
on  this  bill.  Burgh  v.  Legge,  cited  on  the  motion,  was  strictly  a 
case  of  dispensation,  and  therefore  has  no  application. 

Bowling,  Serjt.  (with  whom  was  Channell,  Serjt.),  in  support 
of  the  rule : 
The  learned  Judge  was  clearly  wrong  in  telling  the  jury  that  they 
might  infer,  from  the  letters  produced,  a  regular  protest,  and  notice 

(1)  52  R.  E.  788  (5  M.  &  W.  418).  (9)  3  Nev.  &  M.  351. 

(2)  0  M.  &  W.  5.  (10)  36  E.  E.  540  (1  Moo.  &  Bob.  41). 

(3)  6  Moore,  319.  (11)  55  E.  E.  436  (I  Q.  B.  814;  1 

(4)  2  Camp.  474.  G.  &  D.  489). 

(5)  7  East,  231.  (12)  1  Taunt.  12. 

(6)  2  T.  E.  713.  (13)  5  Car.  &  P.  437. 

(7)  11  E.  R.  692  (2  Camp.  188).  (14)  1  Q.  B..39 ;  4  P.  *  D.  623. 

(8)  4  Camp.  52. 
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thereof  to  the  defendant.    Those  letters  contain  no  admission  of    Oampbsll 
the  defendant's  liability  at  all,  bat  a  mere  conditional  promise  to     webstxb. 
pay  the  bill  when  satisfied  as  to  certain  particulars ;  and  there  was 
no  evidence  to  show  that  that  condition  had  been  complied  with  by 
the  plaintiff.    At  the  most,  the  letters  can  only  amount  to  a  waiver 
of  strict  legal  proof  of  presentment,  protest,  and  notice;   and, 
according  to  the  authority  of  Burgh  v.  Legge  (i),  ♦do  not  support       [  •266  ] 
an  allegation  of  actual  protest  and  notice. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  this  rule  ought  to  be  discharged.  The 
action  is  brought  by  the  payee  of  a  foreign  bill  of  exchange,  against 
the  drawer.  The  pleas  that  raise  the  point  which  has  been  argued 
before  us,  are :  first,  that  the  defendant  had  no  notice  of  protest ; 
secondly,  that  the  bill  was  not  duly  protested  for  non-acceptance. 
And  the  question  is,  whether  the  evidence  given  at  the  trial  on 
the  part  of  the  plaintiff,  was  properly  received,  the  jury  correctly 
directed  upon  it,  and  the  conclusion  they  came  to  right.  The  rule 
seems  to  me  to  be  properly  laid  down  in  the  case  of  Patterson  v. 
Becher  (2),  which  goes  to  the  very  foundation  of  the  objection  here. 
The  way  in  which  Bichabdson,  J.,  there  states  the  law  upon  the 
subject,  appears  to  me  to  be  perfectly  correct.  "  It  has  been 
decided,"  he  says,  **  in  Rogers  v.  Stephens^  that  a  promise  to  pay, 
after  a  bill  or  note  becomes  due,  will  dispense  with  proof  of  notice 
of  dishonour.  So,  it  will  dispense  with  the  proof  of  protest ;  as  it 
will  amount  to  an  admission,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  a  right  to  resort  to  him  upon  the  bill  "  (3).  That  is, 
if,  when  payment  is  demanded,  the  party  omits  to  avail  himself 
of  the  preliminary  objection  of  want  of  protest,  or  of  want  of  notice, 
it  is  a  question  for  the  jury  whether  he  does  not  thereby  admit 
that  all  the  steps  that  are  essential  to  create  liability  in  him,  have 
been  duly  taken.  The  letters,  then,  *  being  admissible,  do  they  ^  *266  ] 
warrant  the  conclusion  the  jury  have  come  to?    They  seem  to  me 

(1)  52  B.  R.  788  (5  M.  &  W.  418).  the  declaration,  and  in  another  plea, 

(2)  6  Moore,  319.  to  set  up  a  dispensation,  there  would 

(3)  There,  as  well  as  in  WilkUis  v.  appear  to  be  a  difficulty  in  saying 
Jmlisy  36  B.  B.  540  (1  Moo.  &  Bob.  which  plea  the  evidence  established. 
41),  it  was  immaterial,  upon  non  In  the  principal  case,  such  ambiguit}', 
tuaumpBtt,  whether  the  defendant  had  had  it  existed,  might  have  been 
admitted  notice,  or  had  dispensed  material;  but,  upon  the  oorrespon- 
with  notice.  Since  the  new  rules  denoe,  the  question  of  waiver  could 
of  pleading,   if   the  defendant  were  hardly  arise. 

to  traverae    the    notice    alleged   in 
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Campbell  to  show  that  the  defendant  was  conscious  that  there  had  been  a 
Wkbsteb.  protest,  and  that  he  had  had  notice ;  otherwise  he  would  not  have  put 
his  non-liability  to  pay  upon  the  ground  he  did.  He  is  evideutly 
struggling  to  avoid  payment  of  the  bill.  If,  instead  of  mentioning 
that  which  would  have  been  a  good  answer,  he  sets  up  something 
foreign,  that  is  an  admission,  according  to  all  the  cases,  that  the 
good  ground  of  defence  does  not  exist.  And  that  is  exactly  what 
the  defendant  has  done  here.  The  letters  are  altogether  silent  as 
to  the  want  of  protest  or  notice :  the  objection  to  pay  the  bill  is 
put  upon  the  ground  of  some  supposed  inaccuracy  in  the  accounts 
between  the  parties :  in  other  respects,  the  defendant  admits  his 
liability ;  and  this,  according  to  Patterson  v.  Becker,  is  sufficient. 
The  answer  now  attempted  to  be  set  up,  is,  that  the  letters 
contain  a  mere  conditional  promise  to  pay.  But,  when  we  are 
determining  the  point  by  reference  to  what  is  supposed  to  have  been 
passing  in  the  mind  of  the  defendant,  it  is  quite  immaterial  whether 
the  promise  is  conditional  or  not.  WUkitis  v.  Jadis  (i)  is  a  much 
stronger  case  than  the  present.  There,  proof  that  the  drawer 
knew,  two  days  after  its  maturity,  that  the  bill  was  unpaid,  and  in 
the  hands  of  a  particular  indorsee,  and  objected  to  pay  it  on  the 
ground  of  fraud  in  the  obtaining  of  it,  was  ruled  by  Lord  Tentbrdbk 
to  be  evidence  to  go  to  the  jury  that  he  had  received  regular  notice 
of  dishonour ;  and  this  ruling  was  not  questioned,  though  a  new 
trial  was  moved  for  upon  another  ground.  I  am  clearly  of 
opinion  that  this  case  was  properly  submitted  to  the  jury,  and 
properly  decided  by  them. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  If  a  promise  to  pay  were  necessary 
[  *267  ]  to  give  the  plaintiff  a  right  *of  action,  the  promise  to  be  gathered 
from  the  letters  in  this  case,  being  conditional  only,  might  not 
have  sufficed  to  entitle  the  plaintiff  to  recover.  I  do  not  apprehend, 
however,  that  a  promise  was  necessary ;  an  admission  of  liability 
is  enough  to  warrant  the  jury  in  inferring  that  all  the  steps 
necessary  to  create  such  liability,  have  been  duly  taken.  The 
cases  cited  show  that  admissions  much  less  strong  than  those 
contained  in  the  defendant's  letters,  will  suffice  for  that  purpose. 

Maule,  J. : 

am  of  the  same  opinion.     This  rule  was  obtained  on  the  Uth 
(1)  86  B.  B.  540  (1  Moo.  &  Bob.  41). 
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of  June.    The  defendant  has,  therefore,  succeeded  in  obtaining  a    Campbbll 

delay  of  five  months,  which  evidently  was  his  sole  object.    It     wbbbter, 

appeared  to  me  at  the  time,  that  there  was  no  ground  for  the 

motion.     The  only  case  that  has  been  cited  for  the  defendant  is 

Burgh  v.  Legge,  which  has  nothing  at  all  to  do  with  the  point  now 

before  us.     Patterson  v.  Becker  and  Wilkins  v.  Jadis  are  conclusive 

in  favour  of  the  plaintiff.     The  defendant,  in  his  letter  of  the  12th 

of  October,  1844,  after  referring  to  some  former  correspondence  as 

to  a  SOL  bill  and  the  accounts  between  the  plaintiff  and  himself, 

as  to  the  bill  in  question,  says  that  he  will  cause  it  to  be  paid 

immediately,  but  insists  on  a  particular  mode  of  payment.    The 

promise  to  pay  is  absolute,  but  conditional  only  as  to  the  mode. 

The  letter  is  an  express  and  distinct  admission  of  his  liability  on 

the  bill.    Now,  he  could  not  be  liable  to  pay  the  bill,  unless  there 

had  been  a  regular  protest,  and  due  notice  thereof  given  to  him. 

And  no  jury  could  possibly  infer  from  the  letters  any  other  than 

that  the  defendant  had  had  such  notice.     The  only  question  is, 

whether  the  evidence  was  properly  left  to  them.     Wilkina  v.  Jadis 

differs  from  the  present  case  only  in  this,  that  there  the  evidence 

was  considerably  weaker ;  and  still  it  was  held  sufficient  to  go  to 

the  jury.     I  think  the  jury  would  *clearly  have  done  wrong  had       [  •268  ] 

they  come  to  any  other  conclusion  than  that  at  which  they  arrived. 

I  also  think  that  they  were  properly  directed. 

Erle,  J. : 

I  also  am  of  opinion  that  this  rule  must  be  discharged.  An 
admission  by  a  party  of  his  liability  on  a  bill,  is  an  admission  that 
all  has  been  done  which  is  requisite  to  constitute  such  liability. 
I  think  the  letters  in  question  were  evidence  of  a  protest  and  of 
notice  thereof  to  the  defendant,  both  of  which  were  necessary  (i)  to 
entitle  the  plaintiff  to  maintain  his  action. 

Rvie  discharged. 

HTJEEELL  v.  ELLIS  (2).  i846. 

(2  C.  B.  295—299 ;  S.  C.  15  L.  J.  C.  P.  18 ;  9  Jur.  1013.)  NovA9. 

By  the  6  &  7  Vict.  c.  86,  s.  21,  the  proprietor  of  a  hackney  carriage  is        [  296  ] 
required  to  retain  in  his  possession  the  licence  of  every  driyer,   &c., 
employed  by  him  while  such  driver  &c  remains  in  his  service.    A  declara- 
tion in  case  stated,  that  the  plaintiff  obtained  a  driver's  licence  under  the 

(1)  Vide  tamen,  ante,  p.  485,  «.  (3).        Norris  v.  Birch  [1895]  1  Q.  B.  639, 

(2)  See  Boyera  v.  Macnamara  (1853)      64  L.  J.  M.  G.  91.— J.  G.  P. 
14  C.  B.  27,  23  L.  J.  C.  P.  1 ;  and 
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HuBRBLL  Aot ;  that  he  waa  employed  by  the  defendant,  a  proprietor  of  a  hackney 

^  carriage,  and,  under  the  provisions  of  the  Act,  delivered  the  licence  to 

^^^^^'  him ;  and  that,  whilst  the  licence  remained  in  the  defendant's  possession, 

the  latter  '*  wrongfully  and  unjustly  wrote  in  ink  upon  the  licence  certain 
words  purporting,  and  then  being  intended  by  the  defendant,  to  give  a 
character  of  the  plaintiff  as  an  unfit  and  improper  person  to  act  as  a 
driver  of  hackney  carriages,  that  is  to  say,"  &c.  &c. ;  by  reason  whereof 
the  licence  became  defaced  and  wholly  useless  to  the  plaintiff,  and  the 
plaintiff  was  thereby  hindered  and  prevented  from  obtaining  employment 
as  a  driver,  &c. :  Held,  on  motion  in  arrest  of  judgment,  that  the  action  was 
maintainable,  that  case  was  the  proper  form,  and  that  the  declaration  was 
sufficient. 

Casb.  The  declaration  stated,  that,  before  the  committing  of 
the  grievances  thereinafter  mentioned,  to  wit,  on  &c.,  the  plaintiff, 
under  and  by  virtue  of,  and  according  to  the  provisions  of,  a  certain 
statute  made  and  passed  in  the  seventh  year  of  the  reign  of 
her  Majesty  Queen  Victoria,  "for  regulating  hackney  and  stage- 
carriages  in  and  near  London,"  obtained  from  the  registrar  of 
metropolitan  public  carriages,  appointed  under  and  by  virtue  of  the 
said  Act,  and  the  said  registrar  then,  under  and  by  virtue  of,  and 
according  to  the  provisions  of  the  said  Act,  granted  to  the  plaintiff 
a  licence  for  him  the  plaintiff  to  act  as  driver  of  hackney  carriages 
until  the  1st  of  June,  1846,  according  to  the  provisions  of  the  said 
Act.  Averment,  that,  whilst  the  plainti£f  was  possessed  of  the  said 
licence,  and  whilst  the  said  licence  continued  in  force,  and  before 
the  committing  of  the  grievance  thereinafter  mentioned,  to  wit,  on 
&c.,  the  defendant,  then  being  a  proprietor  of  a  hackney  carriage 
within  the  purview  of  the  said  Act,  employed  the  plaintiff  to  act  as 
driver  of  such  hackney  carriage ;  and  the  defendant  then,  under 
and  by  virtue  of,  and  according  to  the  provisions  of  the  said 
statute,  delivered  the  said  licence  to  the  defendant,  to  be  by  the 
[  *296  ]  defendant  retained  in  his  ^possession  while  he,  the  plaintiff,  should 
remain  in  the  service  of  the  defendant  as  aforesaid,  according  to 
the  provisions  of  the  said  statute  :  Breach,  that  the  defendant,  well 
knowing  the  premises,  but  contriving  to  injure  the  plaintiff,  and  to 
deprive  him  of  the  benefit  and  advantage  of  the  said  licence,  and 
to  hinder  and  prevent  him  from  obtaining  employment  as  a  driver 
of  hackney  carriages  under  the  said  licence,  whilst  the  said  licence 
continued  in  force,  and  whilst  the  same  was  so  retained  in  the 
possession  of  the  defendant  as  aforesaid,  and  previously  to  the 
same  being  returned  to  the  plaintiff  by  the  defendant,  on  the  plain- 
tiff leaving  the  service  of  the  defendant  as  thereinafter  mentioned, 
to  wit,  on  &c.,  wrongfully  and  unjustly  wrote  in  ink  in  and  upon 
the  said  licence  certain  words  purporting  to  give,  and  being  then 
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intended  by  the  defendant  to  give,  a  character  of  the  plaintiff  as  hubrbll 
an  unfit  and  improper  person  to  act  as  a  driver  of  hackney  carriages,  bllis. 
that  is  to  say,  "  Discharged ;  having  been  guilty  of  the  most  care- 
less, reckless  act,  in  attempting  to  get  on  the  box,  after  letting  in 
a  fare,  without  the  reins  in  hand,  whereby  the  horse's  knees  were 
dreadfully  lacerated,  and  other  injuries  sustained  :  in  my  opinion, 
is  not  a  fit  and  proper  person  to  act  as  driver  of  a  hackney  carriage ; 
the  lives  of  the  public  are  in  jeopardy,  and  the  property  in  his  care 
destroyed;  "  the  words  so  written  on  the  said  licence  as  aforesaid, 
not  being  any  entry  which,  according  to  the  provisions  of  the  said 
Act,  the  defendant  was  authorized  to  make  in  or  upon  the  said 
licence;  and  that  the  defendant  afterwards,  and  whilst  the  said 
licence  continued  in  force,  to  wit,  on  «&c.,  last  aforesaid,  on  which 
last-mentioned  day  the  plaintiff  left  the  said  service  of  the  defen- 
dant, returned  the  said  licence  to  the  plaintiff  with  the  said  words 
so  written  thereon  as  aforesaid  ;  by  reason  of  which  premises,  the 
said  licence  became  and  was  defaced  and  damaged,  and  wholly 
useless  *to  the  defendant,  and  the  defendant  [was]  hindered  from  [  *297  ] 
obtaining  employment  as  a  driver  of  a  hackney  carriage,  by  certain 
persons  named. 

The  defendant  pleaded,  first.  Not  guilty ;  secondly,  a  justification, 
which  was  traversed  by  the  replication. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  first  sitting  in 
London  during  the  present  Term,  when  a  verdict  was  found  for  the 
plaintiff,  damages  71. 

Bylea,  Serjt.,  now  moved  to  arrest  the  judgment: 

The  declaration,  which  is  framed  upon  the  eighth  section  of  the 
6  &  7  Vict.  c.  86,  ''  for  regulating  hackney  and  stage-carriages  in 
and  near  London,"  does  not  disclose  any  thing  to  entitle  the  plain- 
tiff to  maintain  an  action ;  or,  if  there  were  any  cause  of  action, 
the  proper  remedy  was  trespass,  and  not  case.  *  *  The  licence  [  298  ] 
is  the  property  of  the  driver.  The  defendant  was  entitled  to  the 
custody  of  it,  until,  by  his  wrongful  act  in  defacing  it,  he  deter- 
mined the  bailment.  The  property  and  the  right  of  possession 
thereupon  immediately  revesting  in  the  plaintiff,  ^trespass  was  the  [  *299  ] 
proper  remedy;  as  in  the  case  of  a  common  bailee  of  goods 
breaking  bulk,  or  otherwise  unlawfully  dealing  with  the  goods. 

(Eblb,  J. :  The  licence  was  lawfully  in  the  defendant's  possession 
at  the  time  he  defaced  it.) 
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HuRBBLL     Assaming  that  the  form  of  action  is  well  conceived,  the  declaration 
Ellis.       should,  at  all  events,  have  alleged  that  the  act  complained  of  was 
done  maliciously.    Proof  that  the  licence  was  defaced  by  accident 
or  by  negligence,  would  support  this  declaration. 

TiNDAL,  Ch,  J. : 

Suppose  the  defendant  had  so  blotted  and  blurred  the  document 
as  to  render  the  signature  of  the  registrar  invisible,  and  the  licence 
had  become  wholly  useless,  would  the  plain  ti£f  have  had  no  remedy? 
The  allegation  is,  that  the  licence  was  defaced  wrongfully  and 
unjustly,  and  the  jury,  by  their  verdict,  affirm  that  the  act  was  bo 
done.    It  was  not  necessary  to  aver  that  it  was  maliciously  done. 

Maule,  J. : 

It  would  be  very  hard  indeed  if  the  plainti£f  were  without  remedy 
for  such  an  injury  as  this,  even  in  the  absence  of  malice  on  the 
part  of  the  defendant ;  and,  if  the  plaintiff  has  any  remedy,  and  I 
am  clearly  of  opinion  that  he  has,  it  is  by  an  action  upon  the  case, 
and  not  in  trespass. 

The  rest  of  the  Court  concurred. 

Ride  refused. 


1845.  ROBERTSON  v.  G.  L.  JACKSON  and  Others. 

J)^S.  ^  ^2  c.  B.  412—429 ;  S.  C.  15  L.  J.  C.  P.  28 ;  10  Jur.  98.) 

[  *J2  ]  By  a  charter-party,  A.,  the  owner,  agreed  that  the  ship  should  proceed 

to  the  Tyne,  and  there  load  a  cargo  of  coals,  and  proceed  therewith  to 
Algiers,  and  deliver  the  same  there,  on  payment  of  certain  freight.  B., 
the  charterer,  engaged  that  the  vessel  should  be  unloaded  at  a  certain 
average  rate  per  day ;  and  that,  if  detained  for  a  longer  period,  he  would 
''pay  for  such  detention  at  the  rate  of  oL  per  diem,  to  reckon  from  the 
time  of  the  vessel  being  ready  to  imload,  and  in  turn  to  deliver." 

According  to  the  general  regulations  of  the  port  of  Algiers,  Teasels  maj 
commence  unloading  as  soon  as  they  enter  within  the  mole :  but,  by  a 
special  regulation  of  the  French  Government,  coals  destined  for  the  use  of 
the  marine  department  are  required  to  be  unladen  at  a  particular  spot,  and 
in  a  given  order : 

Held,  that  evidence  was  admissible  to  show  that  the  words  **  in  turn  to 
deliver"  had  by  the  usage  of  the  particular  trade  acquired  a  known  mean- 
ing in  reference  to  this  special  regulation  with  respect  to  coals  for  the  use 
of  the  French  marine  department,  although  A.  was  not  cognizant  of  the 
fact  of  the  coals  having  been  shipped  under  a  contract  with  the  French 
Government ;  but  that  the  testimony  of  three  or  four  witnesses,  speaking 
to  a  course  of  business  that  had  only  grown  up  within  about  five  years, 
and  with  reference  to  charter-parties  the  language  of  which  was  not 
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identical  with  that  of  the  charter-party  in  question,  was  insufficient  to    Robbbtson 
establish  such  general  usage.  t. 

Held,  also,  that  the  special  regulation  as  to  the  unloading  of  coals  for      Jaoksok. 
the  French  marine  department,  was  to  be  considered  one  of  the  regulations 
of  the  port,  binding  upon  all  vessels  entering  the  port  (1). 

lyDEBiTATUS  ASSUMPSIT,  for  the  UBO  of  a  certain  vesBel  of  the 
plaintiff  on  demarrage.    Flea,  non  assumpserunt. 

The  cause  was  tried  before  Tindal,  Ch.  J.,  at  the  sittings  at 
Guildball  after  last  Hilary  Term.  The  plaintiff,  it  appeared,  was 
a  merchant  and  ship-owner  residing  at  Pembroke,  in  South  Wales ; 
the  defendants  are  ship  and  insurance  brokers  in  London,  carrying 
on  business  under  the  firm  of  6.  L.  Jackson  Sc  Sons.  On  the  10th 
of  December,  1841,  the  following  memorandum  of  charter  was 
entered  into  between  the  parties : 

"  Memorandum  of  charter-party.  It  is  this  day  mutually  agreed 
between  W.  Bobertson,  owner  of  the  good  ship  or  vessel  called  the 
Cambria^  of  the  burthen  of  847  tons  register  measurement,  or 
thereabouts,  now  in  the  port  of  London,  and  6.  L.  Jackson  k  Sons, 
of  London,  *as  agents,  that  the  said  vessel,  being  tight,  staunch,  [  *4i3] 
and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all 
possible  dispatch,  proceed  direct  to  Garr's  or  West  Hartley  spout, 
on  the  Tyne,  and  there  receive  on  board,  in  the  usual  manner, 
from  the  agents  of  the  charterers,  a  full  and  complete  cargo  of 
coals  which  they  bind  themselves  to  ship,  not  exceeding  what  she 
can  reasonably  stow  and  carry  over  and  above  the  tackle,  pro- 
visions, and  furniture;  and,  being  so  loaded,  shall  therewith 
proceed  to  Malta  or  Algiers,  at  charterer's  option,  or  so  near 
thereto  as  she  may  safely  get,  and  deliver  the  same  (2)  there,  on 
bemg  paid  freight  at  and  after  the  rate  of  171.  sterling  per  keel,  in 
fall ;  the  coals  to  be  taken  alongside,  free  of  expense  to  the  ship ; 
(the  act  of  God,  the  Queen's  enemies,  fire,  restraint  of  princes,  and 
all  and  every  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  what  nature  or  kind  soever  during  the  said  voyage,  always 
excepted).  The  freight  to  be  paid  by  an  approved  bill  on  London, 
at  three  months  from  the  delivery  of  a  certificate  to  the  charterers, 
signed  by  the  consignees,  of  the  right  and  true  doUvery  of  the 
whole  cargo  agreeably  to  bills  of  lading,  less  such  cash  as  they  may 

(1]  Compare  Hudson  v.  Edt  (1868)  form.      It    originally    contained    the 

L.  B.  3  Q.  B.  412,  37  L.  J.  Q.  B.  166,  words  *<  at  the  depot,"  but  these  words 

and  see  Leidemann  y.  Schuttz  (1853)  were  objected  to  by  the  plaintiff,  and 

23  L.  J.  C.  P.  17.— J.  G.  P.  were  struck  out. 

(2)  The  charter-party  was  a  printed 
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BoBKBTsoir  have  advanced  to  the  master,  which  he  is  at  liberty  to  draw  to  the 
Jackson,  extent  of  lOOZ.,  free  of  interest,  and  less  the  usual  commission  of 
6  per  cent,  for  procuring  this  charter.  The  charterers  engage  that 
the  said  vessel  shall  be  loaded  in  regular  turn  as  customary,  also 
that  she  shall  be  unloaded,  weather  permitting,  at  the  average  rate 
of  not  less  than  twenty  tons  of  coals  per  diem,  Sundays  excepted; 
and,  if  detained,  on  their  part,  during  a  longer  period,  they  engage 
to  pay  for  such  detention  at  the  rate  of  51.  per  diem,  to  reckon  from 
[  *^i^  ]  the  time  of  the  vessel  being  ready  *to  unload,  and  in  turn  to 
deliver.  The  ship  to  be  consigned  to  the  charterers'  agents  at  the 
port  of  delivery,  on  the  usual  terms.  Penalty  for  non-performance 
of  this  agreement,  5001.  It  is  further  agreed,  that,  after  the  dis- 
charge of  the  coals,  the  ship  shall  proceed  direct  to  Palermo  for 
orders  whether  to  load  there,  or  at  any  other  usual  loading  place  in 
the  Two  Sicilies  (Terra  Nova  excepted),  a  full  and  complete  cargo  of 
wheat,  or  other  lawful  merchandize,  for  a  safe  port  in  the  United 
Kingdom,  calling  at  Cork  or  Falmouth  for  orders,  if  required,  for 
the  freight  of  6«.  per  quarter  of  wheat,  or  28«.  per  ton  of  20  cwt.  of 
brimstone,  net  at  the  Queen's  beam,  and  for  all  other  goods  in  pro- 
portion to  these  rates,  in  full,  an  extra  6d.  per  quarter  of  wheat  to  be 
paid  should  the  vessel  load  wheat  at  any  other  place  than  Palermo. 
Forty  running  days  are  allowed  for  loading  and  unloading  the  home- 
ward cargo,  from  the  vessel  being  in  pratique,  and  ready  to  load 
and  unload.  The  ship  to  be  consigned  to  the  charterers'  agents, 
who  are  to  have  the  option  of  cancelling  the  charter-party,  should 
the  vessel  not  reach  Palermo  on  or  before  the  1st  day  of  March 
next.  Mats  for  the  proper  dunnage  of  the  cargo,  to  be  provided 
at  the  charterer's  expense.  It  is  agreed  that  no  more  than  5  per 
cent,  commission  is  to  be  charged  on  the  homeward  cargo,  which  is 
to  be  sent  alongside  and  taken  from  alongside  free  of  expense  to  the 
ship.  Gash  to  be  advanced  the  master  at  his  loading  port  abroad 
for  ship's  use,  not  exceeding  lOOZ.,  against  his  draft  on  his  owner." 

The  following  memorandum  was  indorsed  on  the  charter-party: 

"London,  16th  December,  1841. 
''  It  is  now  mutually  agreed  that  so  much  of  this  charter-party 
as  relates  to  the  homeward  voyage,  shall  be  null  and  void  in  the 
[  uib  ]  event  of  the  ship  being  unable  *to  sail  from  Algiers  or  Malta,  after 
the  discharge  of  the  coals,  on  or  before  the  24th  of  February  next, 
in  which  case  the  charterers  are  to  receive  181.  in  lieu  of  commission 
on  the  homeward  freight." 
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Under  this  charter-party,  the  Cambria  proceeded  to  the  river  BoBSBTeoN 
Tyne,  and  there  took  in  a  cargo  of  coals,  consisting  of  198  chaldrons,  jackson. 
with  which  she  sailed,  and  arrived  at  Algiers  on  the  15th  of  March, 
1842.  The  captain,  having  cast  anchor  in  the  bay,  went  on  shore, 
and  reported  his  arrival  to  Lacroutz,  the  consignee  named  in  the 
bill  of  lading,  stating  that  he  was  ready  to  discharge.  He  was 
then,  for  the  first  time,  informed  that  the  coals  had  been  shipped 
by  the  defendants,  under  a  contract  with  the  French  Government, 
for  the  service  of  the  marine  department,  under,  amongst  others, 
the  following  regulations  as  to  unloading  and  delivery : 

**  Vessels  bound  for  Algiers,  Bona,  and  Bougie,  shall  proceed  to 
the  roads  of  those  three  ports.  The  captains  shall  announce  their 
arrival  to  the  senior  naval  officer,  and  shall  conform  themselves  to 
the  instructions  of  this  officer,  with  regard  to  placing  the  vessels  to 
unload.  The  discharge  shall  commence,  at  the  latest,  the  third  day 
after  the  vessel  shall  have  taken  its  assigned  station.  As  in  each 
of  the  ports  of  delivery  it  will  not  be  possible  to  appoint  more 
than  one  commission  of  receipt,  the  contractor  should  make  his 
arrangements  that  two  vessels  should  not  arrive  at  the  same 
port  at  the  same  time :  but,  if,  notwithstanding  this  precaution, 
one  vessel  shall  arrive  at  the  same  time  with  another,  or  before  the 
discharge  of  the  first  shall  be  finished,  it  is  then  to  be  understood 
that  the  delay  (i)  of  three  days  before  stipulated  shall  not  run,  but 
shall  date  from  the  day  when  the  discharge  of  the  vessel  or  vessels 
arriving  before  it,  shall  be  completely  finished." 

The  Cambria  went  into  the  harbour  of  Algiers,  within  the  mole,  [  416  ] 
the  general  place  of  discharge,  on  the  19th  of  March,  and  there  took 
up  a  berth  whence  she  might  have  been  at  once  unloaded,  but  for 
the  special  regulation  above  referred  to.  There  being,  however, 
several  other  vessels  at  Algiers  laden  with  coals  consigned  by  the 
defendants  to  Lacroutz  for  the  use  of  the  French  Government,  that 
had  arrived  before  the  Cambria,  her  '*  turn  to  deliver,"  pursuant  to 
the  defendants'  contract  with  the  French  Government  did  not  arrive 
until  the  27th  of  April,  on  which  day  Lacroutz  required  the  captain 
to  proceed  for  that  purpose  to  the  Government  inlet,  in  another 
part  of  the  harbour,  which  he  did  under  protest.  The  unloading 
commenced  on  the  29th  of  April. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  according  to  the 
true  construction  of  the  charter-party  the  unloading  at  Algiers  was 

(1)  ** D4lai,**  "appointed  term"  or  "fixed  period." 
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BoBBBTsoK    to  commeiice  as  soon  as  the  Cambria  took  up  such  a  position  in  the 
Jackson,      port  as  to  entitle  her  to  begin  to  discharge  her  cargo  according  to 
the  general  regulations  of  the  port. 

On  the  other  hand,  it  was  contended  that  the  language  of  the 
charter-party  was  such  as  to  challenge  inquiry,  and  that  the  plaintiff 
was  bound  to  take  notice  that  there  was  some  particular  "turn" 
or  rotation  for  the  discharge  of  the  vessel,  as  to  which  he  might 
have  more  specifically  informed  himself  before  he  signed  the 
charter-party. 

In  order  to  sustain  their  construction  of  the  charter-party,  the 
defendants  attempted  to  show  that  there  was  a  known,  recognised 
course  of  trade  in  London  with  reference  to  the  export  of  coals  for 
the  use  of  the  French  Government  on  the  coast  of  Africa,  such  a 
general  and  universal  practice,  well  known  amongst  all  persons 
conversant  with  the  trade,  that  the  plaintiff  might  fairly  be  presumed 
to  have  been  aware  of  it,  and  to  have  entered  into  the  charter-party 
with  reference  to  it.  Four  witnesses,  ship-brokers  and  merchants, 
[  *417  ]  were  called  to  *speak  to  this  custom.  It  was  proposed,  on  the  part 
of  the  defendants,  to  ask  these  witnesses  whether  there  was  anj 
general  understood  meaning  of  the  words  ''  in  turn  to  deliver," 
amongst  ship-owners  and  merchants  engaged  in  this  particular 
trade.  The  question  was  objected  to  on  the  part  of  the  plaintiff, 
but  the  objection  was  disallowed. 

The  witnesses  stated,  that,  in  the  year  1886,  the  export  of  coals, 
under  contracts,  for  the  use  of  the  British  Government,  had  much 
increased ;  and  that,  since  the  year  1841,  a  considerable  trade  had 
been  carried  on,  principally  confined  to  three  mercantile  houses 
in  London  (of  which  the  defendants'  firm  was  one),  in  the 
export  of  coals  to  the  coast  of  Africa  for  the  use  of  the  French 
Government. 

Upon  its  being  objected,  on  the  part  of  the  plaintiff,  that  this 
practice  was  of  too  recent  date,  and  too  limited  in  its  character,  to 
establish  a  course  of  dealing  that  would  bind  the  plaintiff,  a  ship- 
owner wholly  unconnected  with  the  particular  trade,  and  that  there 
was  no  evidence  to  show  the  particular  form  of  charter  under  which 
the  shipments  referred  to  took  place,  the  defendants  put  in  four 
charter-parties  applicable  to  this  particular  description  of  trade. 
The  first  of  these  was  produced  by  one  Arnold,  a  ship-broker,  who 
stated  that  it  was  a  form  that  he  had  adopted  for  about  two  years : 
the  stipulation  for  delivery  of  the  coals  was  as  follows :  "  To  be 
delivered  in  her  regular  turn  alongside  craft,  steamers,  floating 
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depot,  or  pier,  as  the  consignee  may  direct."  The  second  and  third    Bobbrtsok 

were  produced  by  one  Chapman :  the  one  stipulated  for  a  delivery     jackson. 

"  on  the  ship  being  in  turn,  ready  to  deliver  into  a  steamer  or  a 

depot  at  Constantinople:"  the  other  stipulated  that  the  vessel 

should  "  proceed  to  her  Majesty's  dock-yard,  and  deliver  the  cargo 

in  her  regular  turn  into  store  or  the  depot  ship  there."    The  fourth 

was  produced  by  one  Day,  and  *stipulated  that  the  ship  should      [  mis  ] 

"  proceed  to  a  port  indicated,  and  there  deliver  the  cargo  in  her 

regular  turn  alongside  craft,  steamer,  floating  depot,  or  pier." 

There  were  no  general  regulations  of  the  port  of  Algiers  as  to  the 
turn  of  unloading  coals  or  any  other  merchandize. 

With  regard  to  what  took  place  at  Algiers  in  reference  to  the 
unloading  of  the  Cambria,  the  case,  as  well  on  the  part  of  the 
plaintiff  as  on  that  of  the  defendants,  rested  mainly  upon  the 
examination  and  cross-examination  of  the  captain  upon  interroga- 
tories before  one  of  the  Masters,  and  upon  the  examination  and 
cross-examination  of  Lacroutz  and  several  other  witnesses  at  Algiers 
under  a  commission.  From  these  it  appeared  that  the  port  of 
Algiers  is  governed  by  a  director  and  officer  of  the  Royal  navy, 
appointed  by  the  French  Government ;  that  no  vessel  laden  with 
coals  consigned  for  the  use  of  the  French  marine  department  was 
permitted  to  unload  except  subject  to  the  special  regulation  already 
mentioned ;  that  several  vessels  laden  with  coals  so  consigned  by 
other  parties,  which  had  arrived  at  Algiers  since  the  Cambria,  were 
unloaded  at  the  Government  inlet  before  that  vessel,  but  that  none 
of  those  consigned  by  the  defendants,  that  had  arrived  subsequently 
to  the  Cambria,  had  been  permitted  to  take  precedence  of  her  in 
discharging  at  that  place ;  and  that  there  had  been  no  unnecessary 
delay  on  the  part  of  the  defendants'  agent  at  Algiers  in  dispatching 
the  vessel  consistently  with  their  contract  with  the  French  Govern- 
ment. It  also  appeared  that  vessels  destined  for  the  general  trade 
at  Algiers  were  incumbered  with  no  such  special  regulations,  and 
consequently  were  able  to  discharge  coals  and  other  merchandize  at 
the  mole  without  any  difficulty  or  delay. 

For  the  plaintiff,  it  was  submitted  that  the  evidence  failed  to 
establish  the  usage  attempted  to  be  set  up;  and  *that  the  [  *419  ] 
regulations  of  the  marine  department  with  reference  to  which 
the  defendants'  contract  with  the  French  Government  had  been 
entered  into,  were  not  to  be  taken  into  consideration  in  construing 
the  charter-party,  as  if  they  had  been  general  regulations  of 
the  port. 
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BoBKBTBON  For  the  defendants  it  was  insisted  that  the  regulation  in  qnestion 
Jaokson.  in  effect  formed  part  of  the  general  regulations  of  the  port,  and  was 
binding  upon  all  who  entered  it  with  coals  for  the  use  of  the  French 
marine  department. 

In  presenting  the  case  to  the  jury,  the  Lobd  Chief  Justice  told 
them,  that,  if  they  considered  it  proved  to  their  satisfaction  that 
there  was  a  course  of  trade  in  London  relative  to  the  export  of  coals 
to  Algiers  for  the  use  of  the  French  Government,  so  universally 
well  known  amongst  all  persons  conversant  with  the  trade  that  the 
plaintiff  might  fairly  be  presumed  to  have  been  cognizant  of  its 
particular  regulations  at  the  time  he  executed  the  charter-party, 
they  must  find  for  the  defendants.  But  that,  if,  on  the  other  hand, 
such  course  of  trade  was  not  made  out  to  their  satisfaction,  the  next 
question  for  their  consideration  was,  what  was  the  meaning  of  the 
expression  "  in  turn  to  deliver  **  in  the  charter-party — whether  the 
terms  of  the  contract  were  such  that  they  could  only  be  satisfied  by 
an  unloading  in  turn  at  the  Government  inlet,  as  suggested  by  the 
defendants;  or  whether  they  might  not  be  satisfied  by  an  unloading 
in  any  other  part  of  the  harbour,  in  the  same  manner  as  vessels 
with  coals,  or  other  merchandize,  not  destined  for  the  service  of  the 
marine  department,  were  usually  unloaded,  as  contended  for  on  the 
part  of  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendants. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  J.  P.  Wilde),  in  Easter 
[  *420  ]  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  *the  ground  that 
improper  effect  had  been  given  to  the  evidence  of  usage,  which,  he 
submitted,  was  not  admissible  to  control  the  charter-party,  and  that 
the  verdict  was  against  evidence.  He  cited  Randall  v.  Lynch  (i),  HiU 
V.  Idle  (2),  Harman  v.  Clarke  (8),  Barret  v.  Dutton  (4),  Leer  v.  Yates  (5), 
Brereton  v.  Chapman  (6),  and  Bottomley  v.  Forbes  (7). 

ChanneU    and    Shee^    Serjts.    (with    whom    was    BovUtj,  in 
*  Michaelmas  Term,  showed  cause: 

The  expression  in  this  charter-party,  ''  in  turn  to  deliver,"  being 
ambiguous,  it  clearly  was  competent  to  the  defendants  to  show 
aliunde  that  these  words  had  a  known  meaning  amongst  persons 

(1)  11  B.  B.  340,  727  (2  Camp.  352).  (6)  33  B.  B.  573(7  Bing.  559 ;  5  Moo. 

(2)  16  B.  B.  797  (4  Cami^  327).  &  P.  526). 

(3)  16  B.  B.  768  (4  Camp.  159).  (7)  50  B.  B.  629  (5  Bing.  N.  0. 121 ; 

(4)  16  B.  B.  798  (4  Camp.  333).  6  Scott,  816). 

(5)  12  B.  B.  671  (3  Taunt.  387). 
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connected  with  the  particular  trade  to  which  the  contract  in  qaestion    Kobbbtsok 

related.     [See  Robertson  v.  French  (l),  Hutton  v.  Warren  (2),  and     jackbov. 

Cochran  v.  Retbergis).']     In  Haynes  v.  HolUday{i),  the  defendant,       [  421  ] 

the  master  of  a  vessel,  agreed  in  writing  to  take  out  to  the  Gape  of 

Grood  Hope  a  boat  belonging  to  the  plaintiff,  not  exceeding  thirty 

feet  in  length  and  ten  in  width ;  the  plaintiff  tendered  a  boat  within 

these  dimensions,  bat  it  was  a  decked  boat ;  the  defendant  refused 

to  take  it  on  board  unless  the  deck  were  removed ;  evidence  was 

given  that  it  was  the  custom  to  remove  the  decks  of  such  boats,  as 

they  tended  to  impede  the  navigation  of  the  vessel;  and  it  was  held 

that  such  evidence  was  properly  received. 

(Maulb,  J. :  Suppose  a  party  contracted  to  convey  a  lion,  could 
there  be  any  doubt  that  evidence  *would  be  admissible  to  show       [  *i22  ] 
that  it  was  customary  to  put  animals  of  that  description  into 
cages  ?) 

*  *  None  of  the  cases  cited  on  the  motion  does  more  than  recog-  [  428  ] 
nise  the  principle  laid  down  in  LeivU  v.  Marshall  (6).  The  words  "  in 
turn  to  deliver  "  were  inserted  in  this  charter-party  for  an  obvious 
purpose.  And  the  trade  in  question  being  in  few  hands,  and 
having  grown  up  so  recently,  better  evidence  of  usage  could  hardly 
be  expected.  The  words  "  in  turn  to  deliver  "  can  have  no  sensible 
meaning,  until  explained  by  evidence  as  to  the  regulations  and 
practice  of  the  port  of  delivery :  and  the  regulation  under  which 
the  contractors  here  were  bound  to  deliver  in  a  particular  order 
coals  shipped  for  the  use  of  the  French  marine  department, 
was  equally  binding  with  the  general  regulations  of  the  port  of 
Algiers. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  J.  P.  WUde)^  in  support 
of  the  rule : 
There  is  nothing  upon  the  face  of  this  charter-party  to  show 
that  the  contract  between  the  plaintiff  and  the  defendants,  was 
entered  into  with  reference  to  any  engagement  by  the  latter  for  the 
sapply  of  coals  to  the  French  Government.  And  it  would  be 
imposing  a  monstrous  hardship  upon  a  ship-owner  who  has  let  his 
ship  under  a  general  charter  like  this,  to  hold  him  bound  by  the 

(1)  7  B.  B.  535,  per  Lord  Ellen-  (4)  33  B.  B.  580  (7  Bing.  587;  5 
BOEOUOH,  at  p.  540  (4  East,  130,  135).  Moo.  &  P.  572). 

(2)  46  B.  B.  368,  per  Pabkb,  B.  at  (5)  66  B.  B.  777  (7  Man.  &  G.  729; 
p.  377  (1  M.  &  W.  466,  475).  8  Scott,  N.  B.  477). 

(3)  3  Eep.  N.  P.  C.  121. 
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BoBKBTBov    terms  of  a  contract  entered  into  by  the  charterers  with  some  third 
Jackson,      pc^rty,  of   which  *he  has  no  notice.      The  ship-owner  would,  of 
[  *424  ]      course,  be  bound  by  any  general  regulations  of  the  port  to  which 
his  vessel  is  addressed,  but  not  by  particular  stipulations  contained 
in  a  private  contract  entered  into  by  the  charterers  with  any  one 
else.    The  evidence  of  usage  was  not  admissible  for  the  purpose  for 
which  it  was  offered ;  and  even  if  admissible  it  was  not  cogent.    It 
was  much  too  limited  in  its  character,  and  was  too  recent  in  point 
of  date.    Evidence  of  custom  or  usage  to  control  written  contracts, 
is  at  all  times  most  unsatisfactory,  and  difficult  of  application,  and 
has  always  been  admitted  with  reluctance  and  regret.    It  is  only 
upon  the  ground  that  it  is  so  universal,  and  so  well  known  that  the 
parties  must  be  supposed  to  have  been  dealing  with  reference  to  it, 
and  to  have  intended  to  ingraft  it  upon  their  bargain.    [Custom  or 
usage  is  binding  only  on  those  who  are  acquainted  with  it  and  have 
consented  to  be  bound  by  it.      He  cited    and    commented  on 
Bottomley  v.  Forbes^  Gahay  v.  Lhyd  (l),  Bartlett  v.  PenUand  (2), 
and  Scott  v.  Irving  (s).] 

[  426  ]  (Erlb,  J. :  In  those  cases  the  evidence  was  offered  for  the  purpose 

of  modifying  the  contract;   to  control  the  plain  meaning  of  the 
words  used.) 

[  ^26  ]       rp^-g  -g  J^Q^.  Y[]^Q  ^\^Q  Q^gQ  q{  Smith  V.  Wilson  (4),  where  evidence  was 

admitted  to  show,  that,  by  the  custom  of  the  country,  the  word 

"  thousand,"  as  applied  to  rabbits,  denoted   "  twelve  hundred." 

The  words  "  in  turn  to  deliver  "  will  be  satisfied  by  a  turn  or 

rotation  according  to  the  general  regulations  of  the  port  that  bind 

all  who  enter  it,  without  limiting  their  interpretation  by  the  terms 

of  some  secret  contract  the  charterers  have  entered  into  with 

strangers.      The  evidence  of  usage,  therefore,  was  not  receivable, 

and,  supposing  the  evidence  to  have  been  receivable,  it  failed  to 

establish  such  a  known  and  universal  usage  as  the  contracting 

parties  might  be  presumed  to  have  had  in  their  minds  when  the 

charter-party  was  made. 

Cur.  adv.  vuU. 

TiNDAL,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  brought  by  the  owner  of  the  ship  Cambria 

(1)  27  £.  B.  486  (3  B.  &  C.  793 ;  5    (3)  35  B.  B.  396  (1  B.  &  Ad.  605). 
DowL  &  By.  641).  (4)  37  B.  B,  536  (3  B.  &  A<L  728). 

(2)  34  B.  B.  560  (10  B.  &  C.  760). 
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against  the  charterers  of  that  ship,  to  recover  damages  under  the  bobsbtsok 
charter,  for  her  detention  at  Algiers  from  the  19th  of  March,  when  jaokbon 
she  was  ready  to  deliver  her  cargo,  until  the  29th  of  April,  when 
her  discharge  actually  commenced.  The  jury  found  a  verdict  for 
the  defendants;  and  the  case  comes  before  the  Court  upon  a  motion 
to  set  aside  that  verdict,  and  for  a  new  trial,  first,  upon  the  ground 
that  evidence  was  improperly  received ;  and,  secondly,  that  the 
verdict  itself  was  against  the  weight  of  the  evidence. 

The  question  upon  the  trial  turned  upon  the  clause  in  the 
charter-party  which  related  to  the  delivery  of  the  cargo,  viz.  that 
the  vessel  should  be  loaded  in  regular  turn,  as  customary,  and  also 
that  she  should  be  unloaded,  "^weather  permitting,  at  a  certain  [  *427  ] 
rate  per  diem,  and,  if  detained  longer,  ''  the  charterers  engage  to 
pay  for  such  detention,  at  the  rate  of  51.  per  dieni,  to  reckon  from 
the  time  of  the  vessel  being  ready  to  unload,  and  in  turn  to  deliver :  " 
and  the  contest  was,  as  to  the  meaning  of  the  term  *'  in  turn  to 
deliver." 

The  particular  question  to  which  an  objection  was  taken  at  the 
trial,  was,  whether  there  was  any  general  understood  meaning  of 
those  words  amongst  ship-owners  and  merchants  entering  into 
charter-parties  with  respect  to  the  commerce  or  business  then  under 
investigation.  And  we  think,  so  far  as  the  question  is  concerned, 
there  could  be  no  possible  objection  to  it.  The  plaintiff  had  a  right 
to  prove  his  case,  and  the  defendants  an  equal  right  to  prove  theirs, 
if  the  facts  would  allow  them  respectively  to  do  so,  by  proving  that 
the  contract  was  entered  into  with  reference  to  a  known  recognised 
use  of  the  particular  terms  employed  in,  or  amongst  those  persons 
conversant  with,  the  line  of  commerce  or  business  to  which  it 
relates.  And,  although  the  answers  given  by  the  witnesses  failed 
altogether  in  establishing  such  usage,  the  inquiry  itself  was 
unobjectionable. 

The  cause,  therefore,  proceeded  upon  the  investigation,  by 
evidence,  into  the  meaning  of  those  words,  with  reference  to  the 
subject-matter  of  the  contract. 

The  words,  in  themselves,  bear  no  precise  meaning,  until  they 
obtain  their  application  by  the  evidence.  No  Judge  or  jury,  looking 
only  at  the  contract  itself,  can  discover  when  it  is  that  the  ship 
Cambria's  turn  to  deliver  will  arrive,  or,  consequently,  from  what 
day  the  demurrage  is  to  be  calculated.  Evidence,  therefore,  is 
necessary  to  explain  how  those  words  apply  themselves  to  the 
regulations  and  practice  of  the  port  of  Algiers,  where  the  delivery 
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BoBEBTsoN  of  the  cargo  was  to  be  made.  And,  accordingly,  at  the  trial, 
Jaouon.  evidence  was  given  by  both  ^parties  on  this  point;  and  the 
[  *428  ]  contention  now  before  us  is,  whether  the  weight  of  such  evidence 
was  in  favour  of  the  plaintiff  or  the  defendants;  the  plaintiff 
insistmg,  that,  upon  the  evidence,  the  turn  for  delivery  by  (he 
Cambria  had,  by  those  regulations  which  can  be  considered  as 
properly  the  regulations  of  the  port  of  Algiers,  come  to  her  long 
before  the  29th  of  April,  and  that  the  delay  in  her  delivery  was 
occasioned  solely  by  reason  of  some  private  regulations  of  the 
department  of  the  French  Boyal  marine,  for  the  use  of  which  these 
coals  had  been  consigned. 

But,  upon  looking  at  the  evidence,  we  think  there  is  no  room  for 
this  distinction ;  but  that  the  regulations  of  the  French  Boyal 
marine  form  part  of  those  regulations  of  the  port  by  which  this 
question  is  to  be  decided.  There  seems  no  principle  upon  which 
the  regulations  of  the  port  are  to  be  held  strictly  confined  to  those 
which  have  been  declared  by  the  Government  itself ;  but  that  they 
may  well  include  all  such  regulations  as  are  made,  and  are  actually 
enforced,  with  the  sanction  and  approbation  of  the  Government; 
under  which  latter  description  the  regulations  made  by  the 
department  of  the  French  Boyal  marine  must  be  considered 
to  fall. 

Taking,  therefore,  the  interpretation  of  the  words  to  be,  turn  of 
delivery  in  conformity  with  the  regulations  of  the  port  of  Algiers, 
the  question  really  becomes  one  of  parcel  or  no  parcel — was  the 
regulation  under  which  this  delivery  took  place,  a  regulation  of  the 
port  or  not  ?    And  we  think,  upon  the  evidence,  it  was. 

It  was  strongly  pressed  upon  us,  that  a  great  hardship  wonld 
be  imposed  upon  the  ship-owner  who  lets  his  ship  by  a  general 
charter,  if  he  is  to  be  affected  by  the  consequences  of  a  contract  by 
the  charterer  to  which  he  is  altogether  a  stranger.  But  we  think 
the  answer  is,  that  he  knew,  generally,  the  purpose  for  which  the 
[  ^429  ]  ship  was  taken,  and  her  destination,  and  might  have  ^inquired  as 
to  the  particular  object  of  the  charterers ;  the  more  particularly  as 
the  uncertainty  of  the  expression  ''in  turn  to  deliver"  might  fairly 
provoke  such  inquiry. 

We  think,  for  these  reasons,  the  rule  nisi  for  a  new  trial  should 
be  discharged. 

Rvle  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 


ELLIOTT  V.  TUKNER  akd  Others.  i846. 

hov.  29. 
(2  C.  B.  446—462 ;  S.  C.  16  L.  J.  0.  P.  49.)  

The  woid  '*  or  "  in  its  proper  sense  is  a  disjnnctiye  partide  and  oaght  so         [  ^^^  J 
to  be  construed  in  a  patent  unless  there  is  something  in  the  context  to  give 
it  a  different  meaning  or  unless  the  facts  properly  in  evidence,  and  with 
reference  to  which  the  patent  must  be  construed,  show  that  a  different 
interpretation  ought  to  be  made. 

[This  was  an  action  in  covenant  upon  an  indenture  by  which  the 
plaintiff  granted  to  the  defendants  a  licence  to  make  and  sell 
buttons  according  to  letters-patent  granted  to  the  plaintiff,  and  the 
issue  was  whether  certain  buttons  made  by  the  defendants  were 
made  according  to  the  letters-patent  and  therefore  under  the 
licence.  The  facts  and  the  course  of  the  proceedings  sufficiently 
appear  from  the  judgment  of  Pabkb,  B.] 

The  jury  having  returned  a  verdict  for  the  defendants,  the  case       [  467  ] 
came  before  this  Court  by  writ  of  error,  and  was  argued  in  Trinity 
vacation    last,,  before    Parke,    B.,    Patteson,    J.,    Alderson,    B., 
Williams,  J.,  Coleridge,  J.,  Wightman,  J.,  Bolfe,  B.,  and  Piatt,  B. 

M.  Smith  (with  whom  was  Webster),  tor  the  plaintiff  (i).  *  *  * 

Sir  T.  Wilde,  Serjt.  [(with  whom  were  Rotch  and  H.  HiU),       1 468  ] 
contra.     *     *     ♦ 

M.  Smith,  in  reply.    ♦    ♦    *  [  459  ] 

Cur,  adv.  vult. 

Pabxb,  B.,  now  delivered  the  judgment  of  the  Coubt  : 

The  question  in  this  case  arises  upon  an  exception  to  the 
direction  of  my  brother  Coltman,  in  an  action  tried  before  him  on 
a  covenant  by  the  defendants  to  pay  the  plaintiff,  the  patentee,  a 
stipulated  allowance  for  all  buttons  made  by  the  defendants  accord- 
ing to  the  plaintiff's  patent,  pursuant  to  a  licence.  The  issue  was, 
whether  certain  buttons  made  by  the  defendants,  called  ^Italian  [*460] 
twist  dress  buttons,  were  made  under  the  licence  to  use  the 
plaintiff's  patent. 

(1)  The  point  marked  for  argument  making  satins,  and  any  silk  counter- 
on  the  part  of  the  plaintiff,  was  as  feiting,  imitating,  and  resembling  such 
follows :  soft  and  organzine  silk,  are  within  the 

"That  soft  silk  suitable  for  making  licence  and  letters-patent,  or  one  of 

satins,  and  organzine  silk  suitable  for  them." 
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Elliott  The  material  parts  of  the  specification  are  as  follows:  "The 

Turner.  third  part  of  my  invention,  being  the  application  of  such  fabrics 
only  wherein  the  ground  or  face  of  the  ground  thereof  is  prodaced 
by  a  warp  of  soft  or  organzine  silk,  such  as  is  used  in  weaving 
satin,  and  the  classes  of  fabrics  produced  therefrom.'*  And  again, 
'*  Thirdly,  I  claim  the  application  of  such  figured  woven  fabrics  to 
the  covering  of  buttons  with  flexible  shanks,  made  by  pressure  in 
dies,  as  have  the  ground  or  face  of  the  ground  woven  with  soft  or 
organzine  silk  for  the  warp,  when  such  fabrics  have  ornamental 
designs  or  figures  for  the  centres  of  buttons." 

On  the  trial,  much  evidence  was  given  on  both  sides;  the 
witnesses  for  the  plaintifif  stating  that  the  buttons  of  the  defendants 
were  made  with  organzine  silk ;  those  for  the  defendants,  that  they 
were  not ;  but  the  latter  deposed  that  the  buttons  were  made  of  a 
material  called  twist,  which  might  be  termed  soft  silk ;  organzine 
being  a  species  of  silk  thread  in  which  there  is  a  spire  or  twist  of 
each  of  the  threads  singly,  before  they  are  twisted  together;  and 
twist  being  a  description  of  silk  in  which  two  or  more  threads  ar6 
twisted  together,  each  thread  not  having  been  previously  twisted. 

The  learned  Judge  summed  up  the  evidence  to  the  jury  on  both 
sides,  leaving  to  them  the  question  whether  the  buttons  made  by 
the  defendants  were  made  of  soft  or  organzine  silk  within  the 
meaning  of  that  part  of  the  specification. 

At  the  close  of  the  summing  up,  the  foreman  of  the  jury  said  it 
would  much  assist  the  jury,  if  the  learned  Judge  would  tell  them 
how  they  were  to  interpret  the  word  "  or  "  in  the  specification— 
whether  it  was  disjunctive,  or  whether  "  organzine "  was  the 
construction  of  the  word  *^  soft ;  "  and  thereupon  the  learned 
[  *46i  ]  Judge  *gave  it  as  his  opinion,  that,  unless  the  silk  was  organzine, 
it  was  not  within  the  patent.  The  counsel  for  the  plaintiff  excepted 
to  that  opinion,  and  insisted  that  "  soft  silk,"  although  not 
*'  organzine,"  was  within  the  patent  and  licence. 

We  are  all  of  opinion  that  the  exception  was  well  founded,  and 
that  the  direction  of  the  learned  Judge  was  not  correct. 

The  word  ''  or,"  in  its  ordinary  and  proper  sense,  is  a  disjunctive 
particle ;  and  the  meaning  of  the  term  "  soft  or  organzine,"  is,  pro- 
perly, either  one  or  the  other ;  and  so  it  ought  to  be  construed, 
unless  there  be  something  in  the  context  to  give  it  a  different 
meaning,  or  unless  the  facts  properly  in  evidence,  and  with  reference 
to  which  the  patent  must  be  construed,  should  show  that  a  different 
interpretation  ought  to  be  made. 
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There  was  nothing  in  the  context  to  lead  to  a  different  construction  Elliott 
of  the  words ;  but  the  facts  might  be  such,  that,  applying  the  speci-  tubnbb. 
fication  of  the  patent  to  them,  the  word  "  or  "  ought  to  be  construed, 
not  in  its  proper  sense,  but  as  giving  another  description  of  the 
same  thing,  and  the  words  read  as  if  they  had  been  "  soft,  other- 
wise called  organzine,  silk :  "  and,  if  the  fact  was,  that,  at  the  date 
of  the  specification,  organzine  was  the  only  species  of  soft  silk  in 
known  use  in  weaving  satin,  that  would  be  a  sufficient  ground  for 
construing  the  specification,  which  applies  to  such  soft  or  organzine 
silk  as  was  then  used,  to  mean  to  apply  to  "  soft,  alias  organzine 
silk,"  and  include  organzine  only.  But,  if  there  was  soft  silk,  as 
well  as  organzine,  used  for  the  purpose  at  the  time  of  the  specification, 
then  the  words  must  be  construed  in  their  proper  sense,  and  both 
species  would  be  within  the  patent. 

The  interpretation,  therefore,  which  the  learned  Judge  put  upon 
the  specification  was  not  correct,  unless  the  facts  were  such  as  to 
lead  to  it ;  and  those  facts  were  *for  the  determination  of  the  jury.  [  *462  ] 
The  learned  Judge  should  not  have  told  the  jury,  absolutely,  that 
soft  and  organzine  silk  were  the  same  :  he  should  have  stated  that 
the  words  were  capable  of  being  so  construed,  if  the  jury  were 
satisfied,  that,  at  the  date  of  the  specification,  only  one  description 
of  soft  silk,  and  that,  organzine,  was  used  in  satin  weaving ;  but, 
otherwise,  that  the  proper  and  ordinary  sense  of  the  words  was  to 
be  adopted,  and  the  patent  held  to  apply  to  every  species  of  soft 
silk,  as  well  as  to  organzine  silk.  It  was  argued  that  the  learned 
Judge's  observations  must  be  understood  in  connection  with  the 
facts  proved  at  the  trial,  and  that  it  proved  the  fact  that  organzine 
was  the  only  known  species  of  soft  silk  used  in  weaving  satin  at  the 
date  of  the  specification.  But  the  answer  is,  that  it  is  the  bill  of 
exceptions  only  that  states  the  evidence :  none  of  the  other  facts 
proved  at  the  trial  are  found  by  the  jury ;  and  none  of  them  can  be 
assumed  to  be  true :  and,  as  the  construction  of  the  specification 
depended  on  the  facts,  the  question  as  to  the  truth  of  those  facts 
should  have  been  left  to  the  jury. 
There  must  therefore  be  a  venire  de  novo. 

Venire  de  novo{i), 

(1)  Upon  the  second  trial,  at  the  verdict  for  the  plaintiff ;  which  verdict 
sittmga  at  Westminster  after  Trinity  the  defendants  did  not  seek  to  disturb.. 
Term,    18-16,    the   jury   returned   a, 
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i84«.  LEWIS   V.   LORD  KENSINGTON. 

Jan,  12. 
(2  C.  B.  463—475 ;  S.  C.  3  Dowl.  &  L.  637  ;  15  L.  J.  C.  P.  100.) 

^        -'  In  the  attestation  of  the  execution  of  a  warrant  o{  attorney  or  cognovit, 

under  the  1  &  2  Vict.  c.  1 10,  s.  9  (1),  it  is  not  necessary  that  the  piedse 
words  of  the  statute  should  be  followed :  it  is  enough  if  it  appears  by 
necessary  inference,  that  the  witness  attended  as  the  attorney  for  the 
party,  at  his  request,  and  that  he  subscribed  his  name  as  such  attorney. 

Talfourd,  Serjt.,  in  Trinity  Term  last,  moved  for  a  role  imi  to 
set  aside  a  warrant  of  attorney  given  by  the  defendant,  and  the 
[  *464  ]  judgment  signed  thereon,  *upon  the  ground  that  it  was  not  properly 
attested  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  9.  The  attestation 
was  as  follows  :  ''  Signed,  sealed,  and  delivered  in  the  presence  of 
Henry  Whittaker,  10,  Lincoln's  Inn,  attorney  for  the  said  William 
Lord  Kensington,  and  expressly  named  by  him  and  attending  at  bis 
request.  And  I  hereby  subscribe  myself  to  be  the  attorney  for  him, 
having  read  over  and  explained  to  him  the  nature  and  effect  of  the 
above  warrant  of  attorney,  before  the  same  was  executed  by  him. 
And  I  hereby  subscribe  my  name  as  a  witness  to  the  due  execution 
thereof." 

The  attestation  clause  was  a  printed  form,  with  a  blank  for  the 
name  of  the  attorney.  There  was  no  affidavit  that  the  name 
'*  Henry  Whittaker,"  at  the  end  of  the  first  sentence  of  it,  was  not 
the  handwriting  of  that  gentleman. 

(Grbsswell,  J. :  The  statute  requires  that  there  shall  be 
present  an  attorney  on  behalf  of  the  defendant,  and  that  he  shall  be 
expressly  named  by  him,  and  shall  attend  at  his  request  to  inform 
him  of  the  nature  and  efifect  of  the  instrument.  It  is  not  denied 
that  all  this  has  been  done.  The  Act  further  requires  the  attorney 
to  subscribe  his  name  as  a  witness  to  the  execution  of  the  instru- 
ment. Here,  he  has  done  so.  And  he  is  to  declare  himself  to  be 
attorney  for  the  defendant,  and  state  that  he  subscribes  as  such 
attorney.     Has  he  not  done  all  that  ? 

Maulb,  J. :  The  attesting  witness  has  done  all  that  the  statute 
requires,  and  something  more.    This  objection  therefore  fails.) 

The  attestation  clause  is  not  subscribed  at  all.  The  witness  does 
not  pledge  himself  to  a  subscription  as  attorney  for  the  party.  He 
merely  subscribes  himself  to  be  the  attorney.    *     *     ♦ 

(1)  Repealed  by  32  &  33  Vict.  c.  83,  s.  20.  See  now  32  &  33  Vict  c.  62, 
fi.  24.— J.  O.  P, 
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A  rule  nisi  having  been  granted,  Lkwis 

V, 

Lord  Een- 


Sir  T.  WUde,  and  ChanneU,  Serjts.,  in  Michaelmas  Term, 
showed  cause.    *    *     ♦ 


SINOTOK. 

[466] 


Tal/ourd,  Serjt.  (with  whom  was  Peacock) ,  in  support  of  the        [  468  ] 
rule.    *    *    ♦ 

Cur,  adv.  indt, 

TiNDAL,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  Jan.  u. 

The  question  in  this  case  is,  whether  a  warrant  of  attorney  executed  [  47i  ] 
by  Lord  Kensington  was  properly  attested,  within  the  meaning  of  the 
statute  1  &2  Yict.  c.  110,  s.  9.  By  that  Act  it  is  provided  that  no 
warrant  of  attorney  or  cognovit  shall  be  of  any  force,  '^  unless  there 
shall  be  present  some  attorney  of  one  of  the  superior  Courts  on 
behalf  of  such  person,  expressly  named  by  him,  and  attending  at 
his  request  to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit  before  the  same  is  executed  ;  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney." 

The  Act,  therefore,  requires  the  attorney  so  named  to  be  present 
and  acting  on  behalf  of  the  defendant,  both  before  and  at  the  time 
of  the  execution  of  the  warrant  of  attorney  and  also  afterwards, 
when  he  gives  authenticity  to  the  execution  by  signing  his  name  as 
a  witness ;  and,  in  order  to  secure  this,  the  Act  directs  that  he  shall, 
in  the  attestation,  declare  that  he  is  the  attorney  of  the  defendant, 
and  state  that  he  subscribes  as  such  attorney. 

In  the  present  case  the  attestation  was  as  follows :  "  Signed, 
sealed,  and  delivered  in  the  presence  of  H.  *Whittaker,  10,  Lincoln's  [  •472  j 
Inn,  attorney  for  the  said  Lord  Kensington,  expressly  named  by 
him,  and  attending  at  his  request ;  and  I  hereby  subscribe  myself 
to  be  the  attorney  for  him,  having  read  over  and  explained  to  him 
the  nature  and  effect  of  the  above  warrant  of  attorney,  before  the 
same  was  executed  by  him ;  and  I  hereby  subscribe  my  name  as  a 
witness  to  the  due  execution  thereof." 

To  this  attestation  two  objections  were  taken.  It  was  contended, 
first,  that  there  was  no  proper  subscription  of  his  name  by  the 
attesting  witness,  the  name  appearing  in  the  middle  of  the  attesta- 
tion, and  not  at  the  end  of  it,  and  that  it  is  uncertain  whether  the 
words  subsequent  to  the  name  *'  H.  Whittaker  "  are  to  be  considered 
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as  the  words  of  Whittaker  or  not.  Bat  it  must  in  all  cases  be  a 
matter  of  extrinsic  proof,  whether  the  name  of  the  attesting  witness 
is  in  his  handwriting ;  and,  in  the  present  case,  it  appears  that  the 
name  "H.  Whittaker"  was  in  the  proper  handwriting  of  the 
witness :  and  it  seems  to  us  that  the  precise  place  where  the  name 
is  written,  is  not  material,  so  long  as  it  appears  upon  the  face  of 
the  attestation,  that  the  attestation  contains  an  assertion  that  all 
has  been  done  by  the  witness  which  the  Act  requires ;  for,  the  Act 
does  not  require  the  witness  to  subscribe  his  name  at  the  foot  of  the 
attestation,  but  only  that  he  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof;  and  therefore  the  name  seems  to  ns 
not  inaptly  to  be  placed  immediately  after  the  words ''  signed,  sealed, 
and  delivered :  "  and,  as  there  is  no  other  subscribing  witness  than 
Whittaker,  it  is  clear  that  the  concluding  words,  ''  I  hereby  sub- 
scribe my  name  as  a  witness  to  the  due  execution  thereof,"  must  be 
taken  to  be  the  words  of  the  witness,  who  is  the  only  person  speaking; 
and,  consequently,  in  conformity  to  the  ordinary  rules  of  gram- 
matical construction,  the  preceding  words,  "I  ^hereby  subscribe 
myself  to  be  the  attorney,"  &c.,  must  also  be  taken  to  be  his  words. 
'  This  objection,  therefore,  we  think,  ought  not  to  prevail. 

The  second  and  principal  objection  was,  that  the  attestation  did 
comply  literally  with  the  Act  of  Parliament ;  as  it  was  said  that  it 
neither  contained  a  declaration  by  the  witness  that  he  was  the 
attorney,  nor  a  statement  that  he  had  subscribed  it  as  such  attorney. 
In  support  of  this  objection  various  cases  were  cited,  all  of  which, 
however,  may,  we  think,  be  distinguished  from  the  present.  The 
first  was  Poole  v.  Hohhs  (i).  In  that  case,  the  attestation  was  as 
follows :  ''  Witness,  George  Edwards,  defendant's  attorney,  named 
by  him,  and  attending  at  his  request."  The  attestation  in  that 
case  contained  no  express  statement  that  the  witness  subscribed  as 
the  attorney  for  the  defendant,  nor  anything  that  could  be  con- 
sidered as  equivalent.  The  next  case  cited  was  Potter  v.  liichol- 
8on  (2).  The  attestation  was  as  follows  :  ''  Joseph  Bamford,  one  of 
the  attorneys  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 
Westminster,  attending  for  the  said  William  Nicholson,  at  his 
request,  to,  and  did,  inform  him  of  the  nature  and  effect  of  the 
above  cognovit  before  the  execution  thereof  by  him."  This  attesta- 
tion was  also  defective,  as  it  did  not  state  that  he  subscribed  as  such 
attorney.    The  next  case  cited  was  EUdngUm  v.  Hottand  (a).    The 
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attestation  in  that  case  was  as  follows:  "Signed,  sealed,  and 
delivered  by  the  said  Joseph  Ankers  in  my  presence ;  and  I  sub- 
scribe myself  as  attorney  for  the  said  Joseph  Ankers,  expressly 
named  by  him  to  attest  the  execution  of  these  presents."    This 
attestation  was  held  insufficient,  by  Aldbrson,  B.,  because  it  did  not 
contain  any  express  statement  that  Ankers  was  the  attorney ;  the 
statement  that  he  subscribed  as  the  *attorney  not  amounting  to  a 
declaration  that  he  was  the  attorney.     The  next  case  cited  was 
Ererard  v.  Poppleton  (i).     The  attestation  there  was — "  Signed, 
sealed,  and  delivered  by  the  above-named  George  Charles  Poppleton 
in  the  presence  of  us,  of  whom  the  said  John  Hope  Shaw  is  the 
attorney  expressly  named  by  him,  and  acting  at  his  request,  and  by 
whom  the  above-written  warrant  of  attorney  was  read  over,  and  the 
nature  and  effect  thereof  explained  to  the  said  George  Charles 
Poppleton  before  the  execution  thereof  by  him.    John  Hopb  Shaw, 
attorney,  Leeds.    John  Richardson."    This  attestation  was  also 
held  defective,  as  not  containing  any  statement  that  the  witness 
subscribed  as  such  attorney.    The  last  case,  and  the  one  most 
relied  upon,  was  Hibbert  v.  Barton  {2).     The  attestation  in  that 
case  was  as  follows:   ''Witnessed  by  me,  W.  Pemberton,  as  the 
attorney  of  the  said  William  Barton,  attending  at  the  execution 
hereof  at  his  request,  and  expressly  named  by  him.    William 
Pkmbbrton,  Prescot,  Lancashire."    The  objection  urged  (and  which 
the  Court  appears  to  have  acceded  to,)  was,  that  the  attestation  did 
not  contain  an  express  allegation  that  the  witness  was  the  attorney 
employed  in  the  transaction,  but  only  a  statement  that  he  witnessed 
it  as  the  attorney. 

The  present  case,  however,  is,  we  think,  distinguishable  from  all 
these  cases;  for,  the  attestation  contains,  first,  the  words  "signed, 
sealed,  and  delivered  in  the  presence  of  H.  Whittaker,  attorney  for 
the  said  Lord  Kensington,  expressly  named  by  him,  and  attending 
at  his  request :  "  and  this  appears  to  us  a  sufficient  allegation  of 
his  being  the  attorney  employed  in  the  business  by  Lord  Ken- 
sington ;  and  for  this  the  case  of  Knight  v.  Hasty  (3)  is  an  express 
authority.  And  we  think  that  *the  words  immediately  following 
the  signature,  *'  I  hereby  subscribe  myself  to  be  the  attorney  for 
him,"  are  equivalent  to  an  allegation  that  he  subscribes  as  such 
attorney. 
We  think,  therefore,  that,  in   this  case,  there    has    been   a 


Lewis 
Lord  Kbn- 

8IVOTON. 


C •474  1 


[  '475  ] 


(1)  64  B.  B.  461  (6  Q.  B.  181). 
C2)  10  M.  &  W.  678 ;  2  Dowl.  N.  S. 


434. 

(3)  12  L.  J.  a  B.  293. 


508 


1846.    C.  P.    2  C.  B.  475. 


[B.B. 


Lbwis 

Lord  Ken- 
sington. 


substantial  compliance  with  the  requisitions  of  the  statute,  and  that 
the  rule  ought  to  be  discharged ;  and,  as  there  is  no  justice  in  the 
defendant's  complaint,  that  it  should  be  discharged  with  costs. 

Rule  discharged  with  costs. 


1846. 
Jan.  18. 

[476] 


[  '^^T  ] 


BURN  V.  BOULTON. 

(2  C.  B.  476-487 ;  S.  C.  16  L.  J.  C.  P.  97.) 

Where  there  is  an  admitted  and  ascertained  debt  due  from  the  defendant 
to  the  plaintiff  and  another  debt  which  was  always  disputed  by  ^ 
defendant  and  a  payment  of  a  small  amount  without  any  specific  appro- 
priation, there  is  evidence  from  which  a  jury  may  infer  ihe  payment  was 
made  on  account  of  the  admitted  debt  so  as  to  take  the  case  out  of  the 
Statute  of  Limitations. 

Debt.  The  first  count  was  upon  a  promissory  note,  dated  the 
15th  of  August,  1827,  made  by  the  defendant  in  favour  of  the 
plaintiff,  for  180Z.,  with  interest  at  4^  per  cent.,  payable  on  demand. 
There  were  also  counts  for  work  and  labour,  money  lent,  and  money 
due  upon  an  account  stated. 

The  defendant  pleaded :  first,  to  the  first  count,  that  he  did  not 
make  the  note;  secondly,  to  the  subsequent  counts,  nunquam 
indebitatus;  thirdly,  to  the  whole  declaration,  the  Statute  of 
Limitations. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  *London 
after  Trinity  Term  last.  It  appeared  that  the  action  was  brought 
to  recover  284Z.  12«.  6d.,  principal  and  interest,  alleged  to  be  dae 
upon  the  promissory  note,  and  seventeen  years'  wages  alleged  to  be 
due  from  the  defendant  to  the  plaintiff  as  a  domestic  servant. 

The  facts  of  the  case  were  these :  The  plaintiff,  who  had  formerly 
been  a  nurse  in  a  lunatic  asylum  at  Manchester,  and  was  distantly 
related  to  the  defendant,  some  time  in  the  year  1827  went  to  bis 
house  to  attend  upon  a  relation  who  lived  with  him,  and  was  of 
unsound  mind.  The  plaintiff,  having  180Z.  in  a  Bank  at  Manchester, 
drew  out  that  sum,  and  deposited  it  with  the  defendant,  receiving 
from  him  the  promissory  note  mentioned  in  the  declaration.  After 
the  decease  of  the  person  whom  she  originally  came  to  attend,  the 
plaintiff  continued  to  reside  with  the  defendant,  and  remained  with 
him  until  October,  1844.  There  was  no  distinct  evidence  of  the 
character  in  which  the  plaintiff  so  remained  in  the  defendant's 
family :  but  it  appeared  that  she  made  herself  generally  useful  in 
the  house,  and  that  she  took  her  meals  sometimes  with  him  and 
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Bometimes  in  the  kitchen.    It  also  appeared,  that,  in  1884,  there       Bubm 
had  been  a  settlement  between  the  plaintiff  and  the  defendant  of     boulton. 
the  amount  due  for  interest  on  the  note ;  no  claim  being  then  made 
by  the  plaintiff  in  respect  of  wages. 

To  take  the  case  out  of  the  Statute  of  Limitations,  the  plaintiff 
relied  upon  the  evidence  of  Anne  Boulton,  the  defendant's  daughter, 
who  stated  that  the  defendant  was  in  the  habit  of  giving  the 
plaintiff  small  sums  of  money  whenever  she  asked  for  it,  and  that, 
on  the  11th  of  October,  1844,  when  the  plaintiff  was  about  to  leave 
the  defendant's  house,  the  defendant  offered  her  two  sovereigns,  of 
which  she  took  only  one.  The  defendant  never  on  any  occasion 
admitted  that  the  plaintiff  was  entitled  to  wages,  but,  on  the 
contrary,  asserted  that  she  resided  with  him  merely  as  a  friend, 
and  that  the  *small  services  that  a  person  of  her  advanced  age  was  [  *^78  ] 
capable  of  rendering,  were  amply  compensated  by  her  board  and 
lodging. 

On  the  part  of  the  defendant  it  was  insisted,  upon  the  authority 
of  Tippets  V.  Heane  (i),  that  there  was  no  evidence  to  take  the  case 
out  of  the  statute,  inasmuch  as  it  was  not  shown  that  the  payments 
spoken  of,  were  made  specifically  on  account  of  the  note. 

The  learned  Judge  suggested  that  the  plaintiff  should  have  a 
verdict  for  the  amount  claimed  for  principal  and  interest  on  the 
note,  subject  to  the  opinion  of  the  Court  as  to  whether  or  not  there 
was  any  evidence  of  a  part-payment  in  respect  of  that  debt.  This 
suggestion  being  acceded  to  by  the  counsel  on  both  sides,  the 
learned  Judge  left  it  to  the  jury  to  say  whether  or  not  there  had 
been  any  service  on  the  part  of  the  plaintiff  upon  a  contract,  or 
understanding,  that  she  was  to  receive  wages,  and,  if  so,  what,  under 
the  circumstances,  would  be  a  reasonable  compensation  for  such 
services  as  she  appeared  to  have  rendered;  and  whether  or  not 
there  had  been  any  part-payment  on  account  of  wages,  within  six 
years- 

The  jury  returned  a  verdict  for  the  plaintiff  for  8412.  12«.  8d.y 
being  2842.  12«.  6d.  for  principal  and  interest  on  the  note,  772.  for 
^ages  for  the  first  eleven  years  of  the  plaintiff's  residence  with  the 
defendant,  at  72.  per  annum,  and  802.  for  the  last  six  years,  at 
52.  per  annum.  And  leave  was  reserved  to  the  defendant  to  move 
to  reduce  the  verdict  to  802. 

Byles,  Serjt.,  in  Michaelmas  Term  last,  accordingly  obtained  a 
(1)  40  £.  £.  549  (1  Cr.  M.  &  B.  262;  4  Tjr.  772). 
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BuKir        rule  nisi  to  reduce  the  verdict  by  the  amount  of  the  note  and  interest, 
BouLTOK.     or  by  the  eleven  years'  wages,  or  by  both  sums.    The  80t.  had 
[  U79  ]      already  been  paid  *under  an  order  for  speedy  execution.    He  cited 
Tippets  V.  Heane,  Mills  v.  Fowkes  (i),  and  Waugh  v.  Cope  (2). 

Shee,  Serjt.  (with  whom  was  Lush),  now  showed  cause: 

After  the  cases  of  Tippets  v.  Heane,  Mills  v.  Fowkes,  and 
Waugh  v.  Cope,  it  is  impossible  to  contend  that  there  was  evidence 
of  any  payment  to  take  the  case  out  of  the  statute,  in  respect  of 
services  rendered  by  the  plaintiff  beyond  six  years  from  the  com- 
mencement of  the  action.  But,  as  to  the  promissory  note,  the  case 
is  different.  It  was  distinctly  proved,  that,  when  the  plaintiff  first 
went  to  reside  with  the  defendant,  she  deposited  with  him  130L, 
upon  his  promissory  note,  payable  on  demand,  with  interest  at  4 J 
per  cent. ;  th^t  interest  was  paid  upon  the  note  down  to  the  year 
1884 ;  that  various  small  sums  were  from  time  to  time  paid  by  the 
defendant  to  the  plaintiff;  and  that,  in  October,  1844,  the  last  pay- 
ment of  11.  was  made.  These  payments  would,  in  the  absence  of 
any  specific  appropriation  by  the  parties,  appropriate  themselves  to 
the  older  debt  (3),  viz.  that  upon  the  promissory  note.  The  pre- 
sumption, therefore,  would  be,  that  they  were  part- payments  on 
account  of  the  note.  Besides,  the  defendant's  whole  case  was  based 
upon  the  assumption  that  there  was  no  debt  at  all  due  for  wages. 
It  is,  therefore,  not  competent  to  him  now  to  suggest  that  the 
payments  were  made  on  account  of  a  debt,  the  existence  of  which 
he  denies,  when  there  was  a  debt  clearly  and  unequivocally  due,  to 
which  they  may  be  ascribed. 

(Eblb,  J. :  If  there  was  a  scintilla  of  evidence  from  which  the 

jury  could  find  the  11.  given  to  the  plaintiff  on  the  11th  of  October, 

[  *480  ]      1844,  to  have  been  a  part-payment  on  account  *of  the  note,  it 

is,  by  the  agreement  of  the  parties,  to  be  taken  that  they  have  so 

found.) 

There  clearly  was  some  evidence  to  warrant  the  jury  in  finding  the 
payments  made  to  have  been  on  account  of  the  note. 

Byles,  Serjt.  (with  whom  was  jR.  Miller),  in  support  of  the 
rule: 
There  was  no  evidence  to  go  to  the  jury  of  any  part-payment 

(1)  50  R  R.  750  (5  Bing.  N.  0.  455 ;  (3)  See  ClayUm's  case,  15  E.  R.  161 
7  Scott,  444).                                                 (1  Mer.  604) ;  Bigya  v.  Ihvight,  1  Man. 

(2)  65  E.  E.  801  (6  M.  &  W.  824).         &  Ey.  308 ;  4  Nev.  &  M,  17,  «. 
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specifically  made  on  account  either  of  the  promissory  note,  or  of  that  Burn 
portion  of  the  claim  for  wages  that  accrued  more  than  six  years  boultoh. 
before  the  commencement  of  the  action.  *  *  Willis  v.  Newham  (i) 
and  other  cases  have  decided  that  a  verbal  acknowledgment  of 
payment  of  a  part  of  a  debt  within  six  years,  is  not  sufiScient 
(within  the  9  Geo.  IV.  c.  14)  to  take  the  case  out  of  the  Statute  of 
Limitations. 

(TiNDAL,  Ch.  J. :  You  may  prove  the  payment  by  the  testimony  of 
a  witness  who  saw  the  money  handed  over.) 

To  give  a  part-payment  the  effect  of  taking  a  case  out  of  the  statute, 

it  must  be  shown  to  have  been  expressly  made  in  respect  of  the 

particular  debt  which  it  is  sought  to  take  out  of  the  statute,  and 

*in   part-payment  of  that  debt :    Tippets  v.  Heane.     *     *    The       [  **8i  ] 

present  case  differs  from  Tippets  v.  Heane^  in  this,  that,  in  the 

latter,  there  was  only  one  account. 

(Maule,  J. :  The  payment  there  was  only  an  admission  of  a  debt 
to  the  extent  of  the  sum  paid:  there  was  no  evidence  that  the 
money  was  given  as  part-payment  of  a  debt  of  a  larger  amount. 
Here,  there  was  a  debt  admitted  once  to  exist,  viz.  for  principal  and 
interest  on  a  promissory  note.  There  was  no  plea  of  payment,  no 
evidence  that  that  debt  had  ever  been  satisfied.  The  debt  on  the 
note  was  a  specific  and  agreed  debt.  A  payment  on  an  account  not 
ascertained  and  agreed,  is  no  admission  of  the  amount  of  the  debt. 
But,  if  a  smaller  sum  be  paid  on  account  of  a  larger  ascertained 
debt,  it  admits  that  ^something  more  is  due.)  [  *482  ] 

[He  cited  Mills  v.  Fowkes  (2),  Waugh  v.  Cope  (3),  and  WcOers  v. 
Tompkins  (4).]  In  the  present  case,  there  was  not  such  evidence  as  [  484  ] 
the  law  requires  to  appropriate  the  payment  in  October,  1844,  to 
the  debt  due  upon  the  note,  even  if  that  had  been  the  only  debt. 
Bat  it  appeared  that  there  was  another  debt,  viz.  the  debt  which 
the  jury  have  found  to  be  due  for  wages.  There  is  nothing, 
therefore,  to  justify  the  conclusion  that  the  payment  was  made  on 
account  of  the  note,  rather  than  on  account  of  the  other  debt. 

(Crbsswbll,  J.:  How  could  the  jury  infer  that  the  payment 
might  have  been  made  on  account  of  wages,  when  the  party  making 
the  payment  denied  the  existence  of  any  such  debt  ?) 

(1)  3  Y.  &  J.  518.  (3)  00  R.  R.  801  (6  M.  &  W.  824). 

(2)  50  B.  R.  750  (5  Bing.  N.  C.  455 ;  (4)  41  R.  R.  827  (2  Cr.  M.  &  R.  723 ; 
7  Scott,  444).                                              Tyr.  &  Qr.  137 ;  1  Gale,  323). 
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Burn        The  jury  have  in  effect  found  that  the  11.  was  paid  on  account  of 
BouLTON.     the  first  eleven  years'  wages. 

(Maule,  J. :  The  finding  of  the  jury  cannot  alter  the  effect  of  the 
compact  you  have  entered  into.) 

TiNDAL,  Ch.  J. : 

The  only  question  for  our  consideration  in  this  case  I  take  to  be, 
whether  or  not  there  was  any  evidence  to  go  to  the  jury  of  part- 
payments  on  account  of  the  promissory  note  declared  on.  It 
appears  to  me  that  there  was  some  evidence  for  them  ;  and,  if  so, 
we  cannot  inquire  whether  or  not  they  came  to  a  right  conclasion. 
It  is  clear  that  there  was  at  one  time  a  debt  due  from  the  defendant 
to  the  plaintiff,  for  which  the  defendant  gave  his  promissory  note 
for  1802.  and  interest  at  4}  per  cent.,  payable  on  demand  :  and  this 
debt  never  could  have  been  lost  sight  of  by  the  defendant.  There 
being  this  clearly  admitted  and  ascertained  debt,  the  ground  upon 
which  it  is  insisted  that  the  subsequent  payments  do  not  operate  to 
take  the  case  out  of  the  Statute  of  Limitations,  is,  that  there  was 
[  *486  ]  then  another  debt  due  to  the  plaintiff  for  wages,  and  ^therefore 
that  [it]  is  at  least  uncertain  to  which  of  these  debts  the  payments 
were  intended  to  apply.  I  admit,  that,  if  there  was  at  the  time  a 
clearly  ascertained  debt  for  wages,  and  it  was  left  in  doubt  on  which 
of  the  two  accounts  the  payments  were  made,  such  payments  could 
not  be  applied  to  the  promissory  note,  so  as  to  take  it  out  of  the 
statute  (1).  But  no  payment  was  ever  made  specifically  on  account 
of  wages;  and  the  jury  would  have  been  perfectly  justified  in 
finding  that  no  wages  were  due  at  all.  The  defendant  never 
admitted  that  any  were  due,  and  therefore  was  not  likely  to  make  a 
payment  on  account  of  wages.  Then  it  appeared  that,  on  the  11th 
of  October,  1844,  a  sum  of  money  was  paid  by  the  defendant  to  the 
plaintiff.  It  could  not  be  said  to  have  been  a  charitable  donation. 
It  does  not  at  all  bear  the  aspect  of  charity ;  for,  when  offered  two 
sovereigns,  the  plaintiff,  it  seems,  took  only  one,  which  is  quite 
inconsistent  with  all  one's  notions  and  experience  on  that  subject. 
Upon  the  evidence,  therefore,  no  debt  was  admitted  by  the  defendant 
but  the  debt  on  this  promissory  note  (2) :  and  there  was  a  consistent 
course  of  testimony  from  which  the  jury  were  well  warranted  in 
inferring  that  the  payment  of  IZ.  on  the  11th  of  October,  and  the 

(1)  But  see  Walker  v.  Butler  (1856)  (2)  This  was  the  older  debt:  vide 

6  E.  &  B.  606,  26  L.  J.  Q.  B.  377.—      Dawe  v.  ffoldsttforth,  16  R.  R.  595, ». 
J.  G.  P.  (Peake,  N.  P.  C.  64). 
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other  payments  sabsequent  to  1884|  were  made  on  account  of  the       burn 
note.    I  therefore  think  there  is  no  ground  for  disturbing  the  verdict,     boultok. 


Maulb,  J. : 

I  am  of  the  same  opinion.  There  clearly  was  evidence  for  the 
jury  upon  the  question  whether  or  not  the  debt  due  from  the  defen- 
dant to  the  plaintiff  was  barred  by  the  Statute  of  Limitations. 
That  depended  upon  whether  or  not  there  had  been  part  payment 
within  six  years  on  account  of  a  debt  of  a  larger  amount.  It  seems 
to  me  that  all  the  requisites  *for  establishing  the  right  of  the  [  *^^^  J 
plaintiff  to  a  verdict  upon  this  issue,  exist  in  the  present  case. 
There  was  a  debt  of  IQOl.  with  interest  at  4^  per  cent,  clearly 
proved— one  clear,  definite,  and  undisputed  debt.  The  jury  have 
found  that  there  was  also  a  sum  due  from  the  defendant  to  the 
plaintiff  for  wages :  but  that  has  no  bearing  upon  the  question 
whether  or  not  there  was  evidence  to  go  to  them  on  the  other  point. 
Not  only  was  the  alleged  debt  for  wages  disputed  at  the  trial,  but  it 
never  had,  in  fact,  been  acknowledged.  It  was,  at  the  least,  an 
equivocal  debt,  that  never  could  have  been  the  subject  of  any 
expressly  appropriated  payment.  The  jury,  therefore,  found  two 
debts :  the  one,  a  clear  and  recognised  debt  on  a  promissory  note  ; 
the  other,  in  respect  of  a  liability  which  the  defendant  had  never 
acknowledged.  The  defendant  hands  over  money  to  the  plaintiff, 
under  circumstances  which  the  jury,  correctly,  I  think,  have  decided 
to  be  a  payment  in  respect  of  a  debt.  The  question  is,  whether 
there  was  any  evidence  to  warrant  the  jury  in  inferring  the  payment 
to  have  been  made  on  account  of  the  note,  rather  than  on  account 
of  the  unacknowledged  demand  for  wages.  I  think  there  was  abun- 
dant evidence  for  the  jury  that  the  payment  was  on  account  of  the 
debt  which  was  not  disputed.  Then,  was  such  payment  an  acknow- 
ledgment of  a  larger  sum  being  due?  Clearly  it  was.  The  evidence 
was,  that  there  was  a  debt  of  IBOZ.  and  interest  due  from  the  defen- 
dant to  the  plaintiff  on  the  promissory  note.  The  part-payment  on 
account  was  evidence  of  an  admission  of  a  specific  debt,  like  a  pay- 
ment of  money  into  Court  upon  a  special  contract.  If  applicable 
to  this  debt  at  all,  it  is  applicable  to  it  as  a  debt  of  1802.  with 
interest  at  4^  per  cent.  There  being,  therefore,  clearly  evidence 
to  go  to  the  jury,  it  is  immaterial,  for  the  purpose  of  the  present 
inquiry,  whether  they  have  or  have  not  come  to  a  right  conclusion, 
or  whether  *we  individually,  if  on  the  jury,  would  have  done  as  [  •487  ] 
they  have  done. 
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Burn         Crbbbwbll,  J. : 

BouLTOK.  I  shall  confine  myself  entirely  to  the  consideration  whether  or  not 
there  was  any  evidence  of  a  payment  on  account  of  the  promissory 
note.  Though,  I  have  felt  some  doubt  in  the  course  of  the  argu- 
ment, I  cannot  now  say  that  there  was  not  some  evidence  of  a  part- 
payment.  It  is  said  that  the  evidence  leaves  it  ambiguous,  whether 
the  payment  was  made  on  account  of  the  note  or  of  some  other 
debt.  There  being  only  one  admitted  debt,  I  think  the  jury  might 
well  infer  that  the  payment  had  reference  to  that  debt. 

Erlb,  J. : 

If  it  had  become  necessary,  I  should  have  left  it  to  the  jary  to 
say  whether  the  payments  were  made  in  part-satisfaction  of  the 
principal  or  interest  due  upon  the  promissory  note,  severing  the 
question  on  the  wages  from  the  demand  on  the  note.  The  direction 
as  to  the  wages  lyould  have  been  accompanied  with  the  remark 
that  the  defendant  had,  throughout,  denied  the  existence  of  any 
liability  on  that  account. 

The  verdict,  therefore,  will  be  reduced  by  77Z.,   the  amount 
assessed  by  the  jury  for  wages  in  respect  of  the  first  eleven  years. 

Rule  accordingly. 


i84«.  PIVAZ  V.  NICHOLLS(l). 

•^!!L!^'  (2  C.  B.  601—516 ;  S.  C.  16  L.  J.  C.  P.  126 ;  10  Jur.  50.) 

[  601  ]  One  of  two  parties  to  an  agreement  to  suppiess  a  prosecution  for  felony, 

cannot  maintain  an  action  against  the  other,  for  an  injury  arising  oat  of 
the  transaction  in  which  they  have  both  been  illegally  engaged. 

A  declaration  in  case  stated  that  B.  (the  defendant)  had  charged  C.  with 
embezzlement ;  that  it  was  agreed  between  B.  and  A.  (the  plaintiff)i  that 

B.  should  abstain  from  prosecuting  C,  and  that,  in  consideration  thereof, 

C.  should  draw,  and  A.  should  accept,  a  bill  of  exchange,  and  that  C.  should 
indorse  the  same  to  the  defendant.  The  declaration  then  went  on  to  aTor 
that  a  bill  was  drawn,  accepted,  and  indorsed  to  B.  pursuant  to  this  ooirupt 
and  illegal  agreement;  that  B.,  well  knowing  the  illegal  nature  of  the 
transaction,  and  that  A.  was  not  liable  at  law  to  pay  the  amount  of  the 
bill,  and  that  there  was  no  reasonable  or  probable  cause  for  suing  him 
thereon,  conspired  with  D.,  a  pauper,  that  the  bill  should  be  indorsed  to 
D.,  and  that  I),  should  sue  A.  upon  the  bill,  for  the  sole  benefit  of  B. ;  and 
that  an  action  was  accordingly  brought  by  D.  against  A.  in  which  A. 
obtained  a  verdict,  on  the  ground  of  the  illegality  of  the  consideration  for 

(1)  See  Taylor  v.  Chester  (1869)  L.  B,  1  Q.  B.  Div.  679,  44  L.  J.  Q.  B.  233; 

4  Q.  B.  309,  38  L.  J.  a  B.  226 ;  Whit-  ScoU  v.  Broum,  Doering,  McNah  A  Co. 

more  v.   Farley,  43  U  T.  N.  S.  192  [1892]  2  Q.  B.  724,  61  L.  J.  Q.  B. 

{8.  a.  46  L.  T.  99) ;  Begbte  v.  Phosphate  738,  C.  A.— J.  G.  P. 
Heivage  Co.  (1875)  L.  E.  10  Q.  B.  491, 
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the  BGoeptance,  but  was  unable  to  obtain  his  costs,  in  consequence  of  the  Fivaz 

insolvency  of  D. :  t. 

Held,  that,  inasmuch  as  A.  could  not  make  out  his  case  except  through  the  Nicholls. 
illegal  transaction  to  which  he  himself  was  a  party,  the  action  would  not  lie. 

Case.  The  declaration  stated,  that,  before  the  drawing  and 
accepting  of  the  bill  of  exchange  thereinafter  mentioned,  to  wit,  on 
the  4th  of  November,  *1840,  the  defendant  had  accused  and  charged  [  •502  ] 
one  J.  A.  Leeman  with  having  committed  a  certain  offence,  that  is 
to  say,  that  he,  Leeman,  being  employed  as  the  clerk  of  the  defen- 
dant, did,  by  virtao  of  his  said  employment,  and  whilst  he  was  so 
employed,  receive,  and  take  into  his  possession,  certain  moneys 
to  a  large  amoant,  to  wit,  4002.,  for  and  in  the  name  of  and  on  the 
account  of  the  defendant,  his  master,  and  that  the  said  money 
Leeman  did  fraudulently  and  feloniously  embezzle,  steal,  take,  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and 
provided ;  that  the  defendant  had,  on  the  day  and  year  aforesaid, 
charged  Leeman  with  the  said  offences,  upon  the  oath  of  the  defen- 
dant, before  J.  T.,  Esq.,  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  police  court  in  Union  Hall,  within 
the  metropolitan  police  district,  and  Leeman  was  then  in  the  custody 
of  the  governor  of,  and  a  prisoner  in,  the  county  gaol  at  Newington, 
in  the  county  of  Surrey,  within  the  metropolitan  police  district,  for, 
and  charged  with,  the  said  offence  ;  that  the  defendant  had,  before 
and  at  the  time  of  the  accepting  of  the  bill  of  exchange  thereinafter 
mentioned,  threatened  to  prosecute,  and  was  about  to  prosecute, 
Leeman  for  the  said  offence;  and  thereupon,  and  before  the  making 
and  accepting  of  the  said  bill  thereinafter  mentioned,  to  wit,  on  the 
20th  of  November,  1840,  it  was,  amongst  other  things,  agreed  by 
and  between  the  defendant  and  the  plaintiff,  that  the  defendant 
should  not  prosecute,  and  should  desist  from  all  further  prosecution 
of,  Leeman  for  the  said  offence  so  charged  against  him  as  aforesaid, 
and  should  procure  Leeman  to  be  discharged  from  the  said  custody; 
and  that,  in  consideration  thereof,  Leeman  should,  amongst  other 
considerations,  draw,  and  that  the  plaintiff  should  accept,  a  bill  of 
exchange  for  the  payment  to  the  order  of  Leeman  of  the  sum  of 
33/.  68.  8d.,  six  months  after  the  date  thereof,  and  that  Leeman 
should  indorse  the  *same  to  the  defendant:  Averment,  that,  in  [*503j 
pursuance  of  the  said  agreement,  Leeman  did,  on  the  23rd  of 
November,  1840,  draw  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  plaintiff,  and  thereby  required  the  plaintiff  to  pay 
him  or  his  order  33/.  6«.  8d.,  for  value  received,  six  months  after 
the  date  thereof ;  and  the  plaintiff  then  accepted  the  said  bill,  as 
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FiTAs  and  for  the  said  bill  to  be  so  drawn,  accepted,  and  indorsed  as 
19ICHOLL6.  aforesaid,  and  on  no  other  account,  and  for  no  other  consideration 
whatsoever ;  and  Leeman  did  then,  in  farther  pursoance  of  the  said 
corrupt  and  illegal  agreement,  indorse  the  said  bill  to  the  defendant, 
and  the  defendant  then  took  and  received  the  said  bill  in  pursaance 
of  the  said  agreement,  and  on  no  other  account,  and  for  no  other 
consideration  whatsoever ;  and  the  defendant  did  then  accordingly 
forbear,  and  had  from  thence  continually  forborne,  to  prosecate, 
and  had  desisted  from  all  further  prosecution  of,  Leeman  for  the 
said  offence  so  charged  against  him  as  aforesaid ;  and  the  defendant 
then  procured  Leeman  to  be,  and  he  was  then  accordingly,  dis- 
charged from  the  said  custody :  that,  after  the  accepting  of  the  said 
bill  by  the  plaintiff  as  aforesaid,  and  after  the  discharge  of  Leeman 
as  aforesaid,  and  before  the  indorsement  of  the  bill  as  thereinafter 
mentioned,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant  well 
knew  and  was  acquainted  with  the  fraudulent  and  illegal  nature  of 
the  transaction  thereinbefore  mentioned,  and  was  well  aware  that 
the  plaintifif  was  not  liable  at  law  to  pay  the  amount  of  the  afore- 
said  bill  of  exchange,  and  that  there  was  no  reasonable  or  probable 
cause  whatsoever  for  suing  him  thereon ;  but  the  defendant,  mali- 
ciously and  unjustly  contriving  and  intending  to  harass,  oppress, 
and  injure  the  plaintiff,  and  to  cause  and  procure  him  to  be  unjustly 
and  oppressively  sued  and  harassed  in  respect  thereof,  fraudulently 
and  collusively  combined  and  conspired  with  one  George  Bouse, 

[  *504  ]  who  *then  was,  and  from  thence  continually  had  been,  a  person  in 
poor  and  embarrassed  circumstances,  and  unable  to  pay  the  costs 
of  the  action  thereinafter  mentioned, — that,  in  order  to  make  the 
defence  of  the  plaintiff  to  the  payment  of  the  said  bill  more  difficult, 
and  to  deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs  of 
such  defence  in  case  of  his  success,  the  said  bill  should  be  indorsed 
by  the  defendant  to  Bouse,  and  that  Bouse  should,  for  enforcing 
payment  thereof,  sue  the  plaintiff  thereon,  as  thereinafter  men- 
tioned, for  the  sole  benefit  and  advantage  of  the  defendant ;  and  the 
defendant  thereupon,  for  the  purpose,  and  with  the  intent,  and  in 
pursuance  of  the  combination  and  conspiracy  aforesaid,  then  and 
after  the  bill  became  due,  indorsed  it  to  Bouse,  in  order  that  he, 
Bouse,  might  sue  the  plaintiff  for  the  amount  thereof  in  his  Bouses 
name,  but  for  the  sole  benefit  and  advantage  of  the  defendant: 
that  Bouse  did  accordingly,  in  furtherance  of  such  purpose,  intent, 
and  conspiracy  as  aforesaid,  to  wit,  on  the  18th  of  July,  1840, 
^ before  the  Barons  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 
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Westminster  in  the  coanty  of  Middlesex,  implead  the  plaintiff  by       fitaz 

writ  of  sommons  in  an  action  on  promises,  and  declared  in  the  said     nich'ot.ls. 

action,  and  in  the  declaration  therein  alleged,  as  the  fact  was,  that 

Leeman,  on  the  23rd  of  November,  1840,  made  the  said  bill  of 

exchange  in  writing,  and  thereby  required  the  plaintiff  in  this  suit 

to  pay  to  him,  Leeman,  or  his  order,  882.  68.  8/i.,  six  months  after 

the  date  thereof  (which  period,  he  alleged,  had  expired  before  the 

commencement  of  the  said  suit),  and  that  the  plaintiff  then  accepted 

the  said  bill,  and  that  Leeman  then  indorsed  the  same  to  the  defen- 

danty  being  the  indorsement  thereinbefore  mentioned,  and  that  the 

defendant  then  indorsed  the  same  to  Bouse,  being  the  indorsement 

in  that  behalf  thereinbefore  mentioned,  of  all  which  he  Bouse 

further  alleged  in  his  said  declaration  that  the  plaintiff  in  this  suit 

had  notice,  yet  that  the  now  plaintiff  *had  not  paid  the  amount  of      [  *605  ] 

the  said  bill,  to  Bouse's  damage  of  501.,  and  thereupon  he  brought 

suit  &c. ;  to  which  declaration  the  now  plaintiff  pleaded  several 

pleas,  to  wit,  first,  that  he  did  not  accept  the  said  bill,  and  that 

thereof  he  put  himself  upon  the  country  &c. :  and  for  a  further 

plea  in  that  behalf,  the  now  plaintiff  secondly  pleaded  and  averred, 

that,  &c.,  &c.  (setting  forth  the  illegal  agreement  under  which  the 

acceptance  was  given,  and  its  performance  by  the  parties  thereto 

respectively,  and  alleging  that  there  was  no  consideration  or  value 

for  the  indorsement  of  the  bill  to  Bouse,  the  plaintiff  in  the  said 

action) :  and,  for  a  further  plea  in  that  behalf  in  the  said  action, 

the  now  plaintiff  lastly  pleaded  and  averred  the  same  facts  and 

circumstances  thereinbefore  mentioned  and  alleged  to  have  been  by 

him  pleaded  and  averred  in  the  said  second  plea,  save  and  except, 

that,  instead  of  the  said  averment  in  the  said  second  plea  made,  that 

there  was  no  consideration  or  value  for  the  said  indorsement  of  the 

said  bill  to  Bouse,  the  now  plaintiff,  in  his  said  last  plea,  pleaded 

and  averred  that  the  said  indorsement  of  the  said  bill  to  Bouse  was 

after  the  same  became  due  and  payable,  and  not  before,  and  that 

he  did  not  become  holder  thereof  until  after  the  same  became  due 

and  payable :  that  Bouse  joined  issue  on  the  first  plea,  and  as  to 

the  other  two  pleas  replied  de  injurid :  that  such  proceedings  were 

had  in  the  said  Court  in  the  said  action,  that,  at  the  trial  before 

Tindal,  Ch.  J.,  at  the  Summer  Assizes  for  the  county  of  Surrey,  in 

1841,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for 

the  defendant  (the  now  plaintiff)  on  the  issue  upon  de  injurid,  so  far 

as  related  to  the  last  plea,  &c.,  and  that  the  now  plaintiff  thereupon 

had  judgment  for  his  costs,  &c. :  that,  after  the  pronouncing  of  the 
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FivAz  said  judgment,  to  wit,  on  the  1st  of  March,  1842,  Bouse  did  depart, 
NicHOLLs.  ft"^  still  was  away,  from  this  realm,  to  wit,  in  America,  and  ha<l 
[  'soe  ]  left  no  property  of  any  description  to  *which  the  now  plaintiff 
could  resort  for  payment  of  his  aforesaid  costs :  and  that  he,  the 
now  plaintiff,  had  not  been  paid  the  amount  of  the  said  costs  so 
incurred,  but  the  same,  and  every  part  thereof,  still  remained  justly 
due  and  owing  to  him.  By  means  of  which  several  premises  the 
now  plaintiff  had  suffered  great  anxiety  and  pain  of  mind,  and  bad 
been  put  to  great  trouble  and  difficulty  in  making  out  and  proving 
his  defence  to  the  said  action,  and  had  been  forced  and  obliged  to 
lay  out  and  expend,  and  had  laid  out  and  expended,  divers  large 
sums  of  money,  in  the  whole  amounting  to  200/.,  in  and  about  the 
defending  himself  in  the  aforesaid  action  brought  by  Bouse  as  afore- 
said, the  same  being  greater  and  heavier  costs  and  expenses  than 
if  an  action  had  been  brought  in  the  name  of  the  now  defendant ; 
and  that  the  now  plaintiff  had  been  and  was  otherwise  greatly 
injured  in  his  circumstances,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning, 
amongst  others,  the  following  causes :  that,  even  if  the  declaration 
disclosed  any  cause  of  action  at  all,  which  the  defendant  denied, 
the  cause  of  action  was  not  shown  with  sufficient  certainty  or 
precision ;  that,  as  the  declaration  stood,  the  real  cause  of  com- 
plaint, if  it  could  be  arrived  at  at  all,  could  only  be  arrived  at 
through  inference  and  deduction ;  that,  inasmuch  as  the  plaintiff 
admitted  himself  to  have  been  a  party  to  the  agreement  for  con- 
cocting the  bill  mentioned  in  the  declaration,  the  plaintiff's  consent 
to  its  transfer  was  to  be  assumed  until  the  contrary  appeared,  yet 
it  was  nowhere  stated  upon  the  face  of  the  declaration  that  the 
alleged  transfer  was  without  the  knowledge  or  against  the  consent 
of  the  plaintiff,  and,  until  the  contrary  appeared,  it  must  be  taken 
that  the  alleged  transfer  was  in  furtherance  of  the  now  plaintiff's 
original  intention,  and  with  his  continued  concurrence,  so  as  to 
rebut  malice,  and  the  plaintiff  should  have  at  least  shown,  in 
[  *607  ]  express  *terms,  that  the  alleged  transfer  of  the  bill  was  without 
his  knowledge  or  against  his  will ;  that  there  was  nothing  stated  in 
the  declaration  from  which  the  malicious  and  unjust  intention  and 
contrivance  in  the  declaration  mentioned,  was  to  be  inferred,  that 
the  law  could  not  infer  any  malicious  or  unjust  intention  or  con- 
trivance from  any  thing  apparent  on  the  face  of  the  declaration, 
and  it  was  therefore  incumbent  on  the  plaintiff  to  show  afiSnna- 
tively  and  with  more  precision  wherein  consisted  suQh  malicious 
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and  unjust  intention  and  contrivance ;  that  the  alleged  illegality       Fitaz 
in  the  declaration  mentioned  should  have  been  shown  with  more     nicuolls. 
clearness,  and  by  means  of  more  positive  averment,  for  that  it  was 
quite  consistent  with   the  declaration,  that,  at  the  time  of   the 
making  of  the  alleged  agreement  and  bill  of  exchange,  the  inno- 
cence and  integrity  of  Leeman  in  the  premises  had  been  conclu- 
sively established,  or  that  he  had  been  pardoned;    and  that  the 
only  pretence  for  a  cause  of  action,  as  disclosed  on  the  face  of  the 
declaration,  lay  in  the  alleged  transfer  of  the  bill  mentioned  in  the 
declaration  to  a  party  in  embarrassed  circumstances,  whereas  the 
law  recognises  no  such  evil  consequences  to  the  plaintiff  as  those 
upon  which  he  had  founded  his  action,  and  repudiates  the  same. 
Joinder  in  demurrer. 

Manning,  Serjt.  (with  whom  was  G.  Hayes),  in  support  of  the 
demurrer : 

No  cause  of  action  can  arise  out  of  the  transaction  disclosed  in 
this  declaration.  It  has  repeatedly  been  held,  that  a  party  cannot 
maintain  an  action  in  respect  of  a  transaction  directly  arising  out 
of  an  illegal  contract  to  which  he  himself  was  a  party.  The  facts 
set  up  here  are,  in  effect,  the  same  as  those  which  were  set  up  in 
answer  to  Rouse's  action  upon  the  bill.  In  Simpson  v.  Bloss  (i),  it 
was  held  that  the  test,  *whether  a  demand  connected  with  an  illegal  [  *608  ] 
transaction  is  capable  of  being  enforced  at  law,  is,  whether  the 
plaintiff  requires  any  aid  from  the  illegal  transaction  to  estab- 
lish his  case.  *  *  No  contribution  will  in  general  be  allowed  [  <^09  ] 
amongst  wrong-doers:  Merryweather  y.  Nixan  {2).  That  doctrine, 
however,  is  subject  to  this  qualification,  that  it  does  not  apply 
where  the  act  is  not  morally  wrong  (8). 

(Maule,  J. :   Or,  rather,  where  the  party  is  ignorant  that  he  is 
committing  an  offence  (4).) 

[He  cited  Stephens  v.  Robinson  (5),  Colburn  v.  Patmore  (6),  Shackell 
V.  Bossier  (7),  Hainan  v.  Tappenden  (s),  and  Ward  v.  Lloyd  (9).] 

(1)  17  B.  E.  509  (7  Taunt  246).  303  (4  Bing.  66 ;  12  Moore,  241). 

(2)  16  R.  R.  810  (8  T.  E.  186).   And  (5)  2  Cr.  &  J.  209. 

see  F.  N.  B.  162,  C.  D. ;  Fkilipa  v.  (6)  40  E.  E.  493  (1  Cr.  M.  &E.  73  ; 

£igg8,  Hardr.  164;  Bull.  N.  P.  146.  4  Tyr.  677). 

13)  BeUs  V.   Ch'bbin$,  41  E.  E.  381  (7)  42  E.  E.  666  (2  Bing.  N.  0, 634; 

(2  Ad.  &  El.  57 ;  4  Nev.  &  M.  64).    And  3  Scott,  59). 

Bee  H.  34  Hen.   VI.  fo.   26,  pi.  3;  (8)  3  Esp.  N.  P.  C.  278. 

WiUon  V.  Milner,  2  Camp.  452.  (9)  64  R  E  847  (6  Man.  &  Q.  785;  7 

(4)  Ace.  Adamson  v.  Jarvis,  29  E.  E.  Scott,  N.  E.  499). 
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FivAz  Bowling,  Serjt.  (with  whom  was  Channell,  Serjt.),  contra: 

V, 

NicHOLLs.  This  is  not  the  case  of  one  of  several  wrong-doers  seeking  to 
.  [  ^^^  ]  enforce  by  action  against  those  who  stand  in  pari  delicto  with  him, 
a  right  arising  out  of  the  wrongful  act.  The  plaintiff  charges  the 
defendant  with  having  wrongfully  conspired  with  a  pauper  to 
enforce  against  him  a  demand  which  he  knew  he  could  not  enforce. 
The  gist  of  the  action  is,  the  conspiracy  to  deprive  the  plaintiff  of 
his  remedy  for  his  costs ;  and  this  is  altogether  collateral  to,  and 
independent  of,  the  alleged  illegal  contract.  Gregory  v.  The  Duke 
of  Brunswick  (i)  is  an  authority  to  show  that  an  action  upon  the 
case  will  lie  for  a  fraudulent  conspiracy  to  do  an  act  prejudicial  to 
the  plaintiff. 

(Maulb,  J.:    Do  you  find  any  authority  for  an  action  for  a 
conspiracy  to  bring  a  civil  action  ?) 

[*5ii]  In  Skinner  v.  Ounton(2),  an  action  was  held  to  lie  ^against 
three  persons,  for  that  they  per  conspircUionem  inter  eos  hahitam, 
maliciously  procured  the  plaintiff  to  be  held  to  bail.  [He  also 
referred  to  Fitzherbert's  Natura  Brevium  (s),  Com.  Dig.  Action 
upon  the  case  for  a  conspiracy  (A.)  (4),  and  Flight  v.  Leman  (6).] 

[  S12  ]  Manning^  Serjt.,  in  reply,  [cited  Scott  v.  Bye  (6).] 

(Maulb,  J.:  That  was  not  a  case  of  conspiracy:  the  party  of 
his  own  head  sued  out  the  writ.) 

Here,  no  answer  has  been  offered  to  the  argument  that  the  caase 
of  action,  if  any,  can  only  be  made  out  by  setting  up  the  illegal 
agreement.  Besides,  in  the  action  brought  by  Bouse  upon  the  bill, 
the  present  plaintiff  pleaded  a  false  plea,  viz.  that  he  did  not 
accept  the  bill :  he  therefore,  in  part  at  least,  brought  the  difficulty 
upon  himself. 

TiNDAL,  Ch.  J.: 

I  think  that  this  case  may  be  determined  on  the  short  ground 
that  the  plaintiff  is  unable  to  establish  his  claim  as  stated  upon 
the  record,  without  relying  upon  the  illegal  agreement  originally 

(1)  64  B.  B.  759  (6 Man.  &  Q.  205 ;  7  (4)  Citing  F.  N.  B.  116  E.,  and  Sir 
Scott,  N.  R.  972).  T.  Bay.  176. 

(2)  1  Wms.  Saund.  228  c;   1  Yentr.  (5)  62  R  B.  495  (4  Q.  B.  883).  And 
12, 18;  Sir  T.  Bay.  176;  2  Keb.473,  Bee  Wade  y.  Simeon,  po9t,  p.  623. 
476,  497.  (6)  9  Moore,  649. 

(3)  P.  116,  B.  E.  F.  H. 
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entered  into  between  himself    and  the  defendant.     That  is  an       Fivaz 
objection  that  goes  to  the  very  root  of    the  action.      Suppose,     nicholls. 
instead  of  resisting  the  action  brought  against  him  by  House,  the 
plaintiff  had  paid  the  money,  he  could  not  have  recovered  it  back : 
had  he  attempted  to  do  so,  he  would  have  been  met  by  the  maxim 
of  law,  ex  dolo  malo  *non  oritur  actio.    If  he  could  not  succeed  in       [  'sis  ] 
such  an  action,  I  do  not  see  how  he  can  recover  damages  in  a  court 
of  law  for  an  injury  incidentally  resulting  from  the  same  state  of 
circumstances,  inasmuch  as  he  must  put  in  the  very  front  of  his 
declaration  the  illegal  agreement  to  which  he  has  been  a  party.    The 
case  of  Simpson  v.  Bloss  seems  to  me  in  effect  to  decide  the  present. 
I  therefore  think  the  defendant  is  entitled  to  our  judgment. 

Maule,  J.: 

I  am  of  the  same  opinion.  The  principle  has  been  conceded, 
that  the  plaintiff  cannot  recover,  where,  in  order  to  maintain  his 
supposed  claim,  he  must  set  up  an  illegal  agreement  to  which  he 
himself  has  been  a  party.  It  has  been  contended,  however,  that 
the  present  case  does  not  fall  within  that  rule,  inasmuch  as  the 
right  of  the  plaintiff  to  recover  does  not  depend  upon  the  illegal 
agreement  with  the  defendant,  to  which  he  was  a  party,  but  upon 
the  subsequent  fraudulent  conspiracy  between  the  defendant  and 
Bouse.  I  think  that  is  not  so.  It  was  a  necessary  part  of  the 
plaintiff's  case  to  show  that  Bouse  had  no  real  cause  of  action 
against  him  upon  the  bill.  The  absence  of  the  cause  of  action  in 
Bouse  arises  out  of  the  illegality  of  the  consideration  for  which  the 
bill  was  given.  The  fraudulent  transaction  was  a  necessary  part 
of  the  plaintiff's  case;  in  fact  it  is  founded  upon  it;  and  that 
enables  the  defendant  to  take  advantage  of  the  blot  by  demurring 
to  the  declaration,  which  states  that  the  defendant,  well  knowing 
the  fraudulent  and  illegal  nature  of  the  transaction  therein-before 
mentioned,  and  being  well  aware  that  the  plaintiff  was  not  liable 
at  law  to  pay  the  amount  of  the  bill,  and  that  there  was  no 
reasonable  or  probable  cause  whatever  for  suing  him  thereon,  but 
maliciously  and  unjustly  intending,  &c.,  fraudulently  and  collu- 
sively  combined  and  conspired  with  Bouse,  a  pauper,  in  order  to 
^deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs  of  his  [  *5i4  ] 
defence,  in  case  of  his  success,  that  the  bill  should  be  indorsed  to 
Bouse,  for  the  purpose  of  enabling  Bouse  to  sue  thereon,  for  the 
defendant's  benefit.  If  the  declaration  had  simply  alleged  the 
conspiracy  between  the  defendant  and  Bouse  to  impose  upon  the 
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FivAz  plaintiff  an  insolvent  party,  when  the  defendant  was  the  person 
NicHOLLs.  really  interested  in  the  result  of  the  action,  possibly  it  might  have 
been  good.  But  that  would  only  have  postponed  the  plaintiff's 
difficulty  to  the  next  stage ;  for,  as  soon  as  it  had  been  shown  by 
plea  that  the  transaction  out  of  which  the  plaintiff's  right  to 
recover,  if  any,  arose,  was  illegal,  the  action  would  have  been 
answered.  I  do  not  think  the  allegation  as  to  the  transaction  oat 
of  which  the  bill  arose  could  be  struck  out ;  it  seems  to  me  to  be  a 
material  part  of  the  declaration.  Where  a  party  in  pleading  states 
the  same  thing  generally  as  well  as  particularly,  and  the  latter 
statement  discloses  some  illegality  in  the  transaction,  I  think  the 
general  allegation  must  be  taken  to  have  the  same  meaning. 

I  am  by  no  means  disposed  to  hold  that  an  action  can  be 
sustained  for  inciting  another  to  bring  an  action  without  reason- 
able or  probable  cause.  The  cases  seem  to  me  to  show  the  contrary. 
But  it  is  not  necessary  to  decide  that  on  the  present  occasion ;  for, 
the  case  seems  to  me  to  fall  within  the  general  principle  referred  to. 

Crbsswell,  J.: 

I  am  of  the  same  opinion.  It  appears  that  the  plaintiff's  cause 
of  action  rests  entirely  upon  the  illegality  of  a  transaction  to 
which  the  plaintiff  was  himself  a  party.  The  foundation  of  the 
plaintiff's  claim  is,  the  alleged  conspiracy  between  the  defendant 
and  Bouse,  that  the  latter  should  be  put  forward  as  plaintiff  in  an 
action  upon  a  bill  of  exchange  given  in  pursuance  of  an  illegal 
contract.  But  for  the  alleged  illegality,  Bouse  had  a  good  cause  of 
[  *515  ]  action  on  the  bill :  *the  illegality  of  the  transaction,  therefore,  is 
the  foundation  of  the  plaintiff's  cause  of  action. 

Eblb,  J.: 

I  also  am  of  opinion  that  the  present  action  fails,  inasmuch  as 
the  illegality  of  the  original  transaction  is  the  very  foundation  of 
the  plaintiff's  claim.  The  original  transaction  necessarily  forms 
part  of  the  statement  upon  which  the  plaintiff's  right  to  complain 
of  the  fraudulent  conspiracy  rests ;  because,  but  for  such  illegality, 
Bouse  had  a  prima  facie  right  to  sue  the  plaintiff  upon  the  bill. 
But  for  the  illegal  agreement  disclosed  by  the  declaration,  I  see 
nothing  unlawful  in  that  which  is  imputed  to  the  defendant. 

Judgment  for  the  defendant, 

Dou'ling,  Serjt.,  for  the  plaintiff,  prayed  leave  to  amend. 
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TiNDAL,  Ch.  J.:  FIVAZ 

9, 

We  do  not  think  that  this  is  a  case  in  which  we  ought  to  interfere.    Nicholls. 
Both  parties  have  been  guilty  of  an  infringement  of  the  law. 


WADE   V.   SIMEON.  i8<«- 

Jan.  21. 
(2  C.  B.  548—568 ;  S.  C.  3  Dowl.  &  L.  587 ;  15  L.  J.  C.  P.  114 ;  10  Jur.  412.)  

A  promise  by  a  plaintiff  in  an  action  to  forbear  to  proceed  is  no  considera-         ^  *     -' 
tion  for  a  promise  to  pay  money,  if  the  plaintiff  knows  and  admits  that  he 
has  no  cause  of  action. 

In  assumpsit » the  declaration  stated  that  the  plaintiff  had  brought  an 
action  against  the  defendant  in  the  Exchequer,  to  recover  certain  moneys, 
that  the  defendant  had  pleaded  various  pleas,  on  which  issues  in  fact  had  been 
joined,  which  were  about  to  be  tried,  and  that,  in  consideration  that  the  plain- 
tiff would  forbear  proceeding  in  that  action  untU  a  certain  day,  the  plaintiff 
promised  on  that  day  to  pay  the  amount,  but  that  he  made  default,  &c. 

Plea,  that  the  plaintiff  never  had  any  cause  of  action  against  the  defen- 
dant in  respect  of  the  subject-matter  of  the  action  in  the  Exchequer,  which 
he,  the  plaintiff,  at  the  time  of  the  commencement  of  the  said  action,  and 
thence  until  and  at  the  time  of  the  making  of  the  promise,  well  knew  : 

Held,  sufficient,  on  general  demurrer  (1). 

Assumpsit.  The  first  count  of  the  declaration  stated,  that, 
before  and  at  the  time  of  the  making  of  the  promise  thereinafter 
next  mentioned,  an  action  on  promises  had  been  commenced  and 
prosecuted  by,  and  at  the  suit  of,  the  plaintiff  against  the  defen- 
dant, in  the  Court  of  Exchequer,  that  the  plaintiff  had  declared  in 
the  said  action  against  the  defendant  for  the  non-performance  by 
the  defendant  of  certain  promises  in  the  declaration  alleged  to  have 
been  made  by  the  defendant  to  the  plaintiff  for  the  payment  by  the 
defendant  to  the  plaintiff,  of  two  sums,  one  amounting  to  1,800/., 
and  the  other  amounting  to  7002.,  and  the  said  action  was  so 
commenced  and  prosecuted,  and  the  defendant  declared  therein 
as  aforesaid,  for  the  recovery  of  these  sums  and  the  damages  by 
him  sustained  by  the  non-performance  by  the  defendant  of  his 
promises  in  respect  of  the  same,  parcel  of  such  damages  being 
interest  upon  the  said  sum  of  1,300Z.  from  the  25th  of  May,  1840, 
until  payment  of  *the  said  sum  of  1,800Z.,  and  other  parcel  of  such  [  -sig  ] 
damages  being  interest  upon  the  said  sum  of  7001.  from  the  4th  of 
July,  1840,  until  payment  of  the  said  sum  of  700Z. ;  that,  before 
and  at  the  time  of  tbe  making  of  the  promise  of  the  defendant 

(1)  So  much  of  the  report  as  relates  of  the  decision  appear  fully  from  the 

to  the  special  demurrer  to  the  seventh  judgments.    See   Callisher  v.   Jiisch- 

plea  is  omitted  as  being  now  of  no  offsheim  (1870)  L.  E.  5  Q.  B.  449,  39 

importance.     The  lengthy  arguments  L.  J.  Q.  B.  181.— J.  G.  P. 
o!  counsel  ar^  omitted  as  the  ^-ounds 
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Wade  thereafter  mentioned,  the  defendant  had  pleaded  divers  pleas  to 
Simeon,  the  said  declaration,  and  divers  issues  had  been,  and  were,  joined 
between  the  plaintiff  and  the  defendant  in  the  said  action,  and  the 
plaintiff  had  given  due  notice  for  the  trial  of  the  same,  and  the 
same  were  about  to  be  tried  at,  &c.,  and  the  plaintiff  had,  accord- 
ing to  the  course  and  practice  of  the  said  Court,  duly  entered  the 
Nisi  Prius  record  in  the  said  action  for  the  said  trial,  and  the  said 
trial  was  duly  appointed  and  fixed  to  take  place  on  the  7th  of 
December,  1844,  and  the  same  would  have  taken  place  had  it  not 
been  for  the  promise  of  the  defendant  as  thereinafter  mentioned ; 
that,  before  and  at  the  time  of  the  making  of  the  promise  of 
the  defendant  as  thereinafter  mentioned,  the  plaintiff  had  been 
put  to,  and  incurred,  divers  costs  and  charges  amounting,  to 
wit,  to  SOOL,  in  and  about  the  said  action;  that,  before  and 
at  the  time  of  the  making  of  the  defendant's  promise  thereafter 
mentioned,  the  defendant  had,  to  wit,  on  the  8rd  of  December, 
1844,  caused  the  plaintiff  to  be  served  with  a  notice  that  the 
defendant  would  apply  to  and  move  her  Majesty's  High  Court  of 
Chancery,  for  an  injunction  by  that  Court  to  restrain  the  plaintiff 
from  issuing  execution  in  the  said  action  on  any  judgment  obtained 
by  him,  in  case  the  plaintiff  should  obtain  such  judgment ;  that 
thereupon,  to  wit,  on  the  6th  of  December,  1844,  being  the  day 
next  before  the  day  when  the  said  trial  was  so  appointed  and  fixed 
to  take  place  as  aforesaid,  in  consideration  that  the  plaintiff  would 
forbear  prosecuting  and  would  stay  all  proceedings  in  the  said 
action  until  and  upon  the  14th  of  December,  1844,  save  and  except 
the  taxation  of  the  said  costs  and  charges,  and  the  obtaining  and 
drawing  up  of  an  order  therein  as  thereinafter  mentioned,  he  the 
[  *560  ]  defendant  ^promised  the  plaintiff  that  he  the  defendant  would  on 
that  day  pay  him  the  said  sums  of  1,8002.  and  7002.,  and  interest 
thereon  respectively  as  aforesaid,  together  with  the  said  costs  and 
charges,  to  be  taxed,  and  that,  in  the  event  of  the  defendant's  not 
paying  the  same,  the  defendant  would  suffer,  and  the  plaintiff 
should  be  at  liberty  to  sign,  judgment  in  the  said  action,  and  that 
a  Judge's  order  should  and  might  be  obtained  and  drawn  up  in  the 
said  action,  to  secure  such  payment,  and  that  the  said  notice  and 
the  said  application  to,  and  motion  in,  the  said  Court  of  Chancery, 
should  be  abandoned :  Averment,  that  the  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  then,  to  wit,  on  the  6th  of  December, 
1844,  withdrew  the  said  record,  and  forbore  prosecuting,  and  stayed 
all  further  proceedings  in,  the  said  action  until  and  upon  the  said 
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14th  of  December,  1844,  save  and  except  the  taxation  of  the  said  wade 
costs  and  charges,  and  the  obtaining  and  drawing  up  of  the  said  simkok. 
order  to  be  so  obtained  and  drawn  up  as  aforesaid,  and,  save  and 
except  as  aforesaid,  the  plaintiff  had  from  thence  continually  for- 
borne to  prosecute,  and  had  stayed  all  farther  proceedings  in,  the 
said  action ;  that,  after  the  making  of  the  said  promise,  and 
before  the  said  14th  of  December,  1844,  to  wit,  on  the  11th  of 
December,  1844,  the  costs  and  charges  of  the  plaintiff  which  he 
had  been  put  to  and  incurred  in  and  about  the  said  action, 
and  which  the  defendant  promised  to  pay  as  aforesaid,  were 
duly  taxed  at  812.  Is.  lOci.,  whereof  the  defendant  then  had 
notice;  and  that,  although  the  said  14th  of  December,  1844, 
had  elapsed  before  the  commencement  of  the  suit,  and  although 
the  said  interest  so  promised  to  be  paid  as  aforesaid  on  the 
said  14th  of  December,  1844,  amounted  to  a  large  sum,  to  wit, 
4512.  13s.  8d.,  yet  the  defendant,  although  often  requested  by  the 
plaintiff  so  to  do,  had  not  as  yet  paid  the  plaintiff  the  said  sum  of 
1,8001.,  and  7002.,  and  the  said  interest  amounting  to  4512. 19s.  3d., 
and  the  said  *costs  and  charges  amounting  to,  and  so  taxed  at,  [  *65i  ] 
81Z.  ISs.  lOd.  as  aforesaid,  or  either  of  them,  or  any  part  thereof, 
and  the  same  remained  wholly  due  and  unpaid  to  the  plaintiff; 
that  the  defendant  did  not  nor  would  suffer  or  permit  the  plaintiff  to 
sign,  and  afterwards,  and  after  the  said  14th  of  December,  1844,  to 
wit,  on  i&c,  and  from  thenceforward,  wholly  hindered  and  prevented 
the  plaintiff  from  signing  judgment  in  the  said  action ;  that  the 
defendant  afterwards,  to  wit,  on  the  27th  of  January,  1845, 
obtained  a  rule  and  order  of  the  said  Court  for  setting  aside  a 
certain  order  before  then,  to  wit,  on  the  6th  of  December,  1844, 
made  by  Aldebson,  B.,  and  drawn  up  in  pursuance  of  the  said 
promise,  and  according  to  the  same;  and  that  by  means  of  the 
premises  the  plaintiff  had  been  delayed  in,  and  hindered  and  pre- 
vented from,  recovering  the  said  sums  and  moneys  so  promised  by 
the  defendant  to  be  paid  as  aforesaid. 

There  was  also  a  count  upon  an  account  stated. 

Fourth  plea,  to  the  first  count,  that  the  plaintiff  never  had  any 
cause  of  action  against  the  defendant  in  respect  of  the  subject- 
matter  of  the  action  in  the  Court  of  Exchequer  in  that  count  men- 
tioned; which  he,  the  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  and  thence  until  and  at  the  time  of  the  making  of  the 
promise  in  the  said  first  count  mentioned,  well  knew.    Verification. 
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Wade  Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that 

Simeon,      i^  does  not  confess  and  avoid,  or  traverse,  or  deny,  any  of  the 

[  555  ]       matters  in  the  first  count  alleged ;  that  the  matter  pleaded  affords 

no  defence  to  the  cause  of  action  in  that  count  mentioned ;  that  the 

plea  sets  up  as  a  defence  immaterial  matter ;  that  the  plea  does  not 

allege  or  show  that  the  defendant,  before  or  at  the  time  of  the  making 

of  the  promise,  was  not  aware  that  the  plaintiff  had  no  cause  for  the 

said  action,  nor  does  it  allege  or  show  that  the  plaintiff  concealed 

any  thing  from  the  defendant ;  that  it  is  ambiguous  and  uncertain 

what  is  meant  by  the  allegation  in  the  plea  that  the  plaintiff  never 

had  any  cause  of  action  against  the  defendant  in  respect  of  the 

subject-matter  of  the  said  action;  that  the  plea  does  not  exclude  all 

other  consideration  for  the  promise  in  the  said  count  mentioned ; 

[  *556  ]       *that  it  is  ambiguous,  and  uncertain  from  the  plea,  what  is  the 

real  defence  the  defendant  intends  setting  up  thereby ;  and  that 

the  plea  should  have  concluded  to  the  country.     ♦    *     * 

The  defendant  joined  in  demurrer. 

[  667  ]  Channell,  Serjt.,  in  support  of  the  demurrers.     *     *     ♦ 

[  658  ]  KinglakCy  Serjt.  (with  whom  was  Barstow),  contra.     *     ♦     * 

[  661  ]  ChanneU,  Serjt.,  in  reply.    *    *     * 

[  663  ]  (Maulb,  J. :  The  better  com-se,  probably,  will  be  to  allow  the 

defendant  to  amend  the  fourth  plea,  by  alleging  that  the  plaintiff 
never  had  any  available  cause  of  action  ;  upon  which  the  plaintiff 
may  take  issue.  I  incline  to  think  the  plea  bad,  but  it  is  doubtful 
whether  the  blot  is  hit  by  any  of  the  causes  of  demurrer  assigned.) 

Kinglake,  Serjt.,  for  the  defendant,  declined  to  amend. 

TiNDAL,  Ch.  J. : 

The  only  question  now  remaining  is  upon  the  demurrer  to  the 
[  *564  ]  fourth  plea.  I  am  of  opinion  ''^that  the  fourth  plea  is  a  good  and 
valid  plea,  on  general  demurrer.  The  declaration  alleges  that  the 
plaintiff  had  commenced  an  action  against  the  defendant  in  the 
Exchequer,  to  recover  two  sums  of  l,300i.  and  700/.  respectively, 
which  action  was  about  to  be  tried,  and  that,  in  consideration  that 
the  plaintiff  would  forbear  proceeding  in  that  action,  until  the 
14th  of  December  then  next,  the  defendant  promised  the  plaintiff 
that  he  would  on  that  day  pay  the  money,  with  interest,  and  costs; 
that  the  plaintiff,  confiding  in  the  defendant's  promise,  forbore 
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prosecating  the  action,  and  fitayed  the  proceedings  until  the  day  Wade 
named;  but  that  the  defendant  did  not  pay  the  money  or  the  simbon. 
coats.  The  fourth  plea  states  that  the  plaintiff  never  had  any 
cause  of  action  against  the  defendant  in  respect  of  the  subject- 
maUer  of  the  action  in  the  Court  of  Exchequer,  which  he,  the 
plaintiff,  at  the  time  of  the  commencement  of  the  said  action,  and 
thence  until  the  time  of  the  making  the  promise  in  the  first  count 
mentioned,  well  knew.  By  demurring  to  that  plea,  the  plaintiff 
admits  that  he  had  no  cause  of  action  against  the  defendant  in  the 
action  therein  mentioned,  and  that  he  knew  it.  It  appears  to  me, 
therefore,  that  he  is  estopped  from  saying  that  there  was  any  valid 
consideration  for  the  defendant's  promise.  It  is  almost  contra  bonos 
mares,  and  certainly  contrary  to  all  the  principles  of  natural  justice, 
that  a  man  should  institute  proceedings  against  another,  when  he 
is  conscious  that  he  has  no  good  cause  of  action.  In  order  to 
constitute  a  binding  promise,  the  plaintiff  must  show  a  good  con- 
sideration, something  beneficial  to  the  defendant,  or  detrimental  to 
the  plaintiff.  Detrimental  to  the  plaintiff  it  cannot  be,  if  he  has 
no  cause  of  action :  and  beneficial  to  the  defendant  it  cannot  be ; 
for,  in  contemplation  of  law,  the  defence  upon  such  an  admitted 
state  of  facts  must  be  successful,  and  the  defendant  will  recover 
costs,  which  must  be  assumed  to  be  a  full  compensation  for  all 
the  legal  damage  he  may  sustain.  The  consideration,  therefore, 
^altogether  fails.  On  the  part  of  the  plaintiff  it  has  been  urged,  [  *565  ] 
that  the  cases  cited  for  the  defendant  were  not  cases  where  actions 
had  already  been  brought,  but  only  cases  of  promises  to  forbear 
commencing  proceedings.  I  must,  however,  confess,  that,  if  that 
were  so,  I  do  not  see  that  it  would  make  any  substantial  difference. 
The  older  cases,  and  some  of  the  modern  ones,  too,  do  not  afford 
any  countenance  to  that  distinction.  In  Tooley  v.  Windham  (i),  it 
is  stated  that  the  plaintiff  had  purchased  a  writ  out  of  Chancery 
against  the  defendant,  to  the  intent  to  exhibit  a  bill  against  him  : 
upon  the  return  of  the  writ,  which  was  for  the  profits  of  certain 
lands,  which  the  father  of  tlie  defendant  had  taken  in  his  lifetime, 
the  defendant,  in  considerati^p  he  would  surcease  his  suit,  promised 
to  him,  that,  if  he  could  prove  that  his  father  had  taken  the  profits, 
or  had  the  possession  of  the  land  under  the  title  of  the  father  of 
the  plaintiff,  he  would  pay  him  for  the  profits  of  the  land :  and 
the  Court  held  that  the  promise  was  without  consideration,  and 
void.  There  the  suit  was  in  existence  at  the  time  of  the  making  of 
(1)  Oro.  Eliz.  206  (more  fully  reported,  2  Leon.  105). 
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Waob  the  promise.  So,  in  Atkinson  v.  SettreeO)^  an  action  had  been 
SiMsoM.  commenced  at  the  time  the  promise  was  made.  These  cases  seem 
to  me  to  establish  the  principle  upon  which  oar  present  judgment 
rests  ;  and  I  am  not  aware  that  it  is  at  all  opposed  by  Longridge  v. 
DorviUe.  It  may  be  that  the  peculiar  circumstances  of  that  case 
took  it  out  of  the  general  rule  (2).  The  ship  was  under  detention 
by  virtue  of  process  from  the  Admiralty  Court :  the  event  of  the 
suit  in  that  Court  was  uncertain ;  neither  party  could  foresee  the 
result ;  and  therefore  the  relinquishment  by  the  plaintiff  of  his 
hold  upon  the  ship,  might  well  be  a  good  consideration  for  the 
promise  declared  on.  Here,  however,  there  was  no  uncertainty : 
the  defendant  asserts,  and  the  plaintiff  admits,  that  there  never 
[  *566  ]  was  any  cause  of  action  in  the  ^original  suit,  and  that  the  plaintiff 
knew  it.  I  therefore  think  the  fourth  plea  affords  a  very  good 
answer,  and  that  the  defendant  is  entitled  to  judgment  thereon. 

Maule,  J. : 

I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
on  the  fourth  plea,  though  I  think  it  extremely  questionable  whether 
that  plea  is  not  open  to  objection,  provided  it  were  rightly  taken. 
Forbearance  to  prosecute  a  suit  in  which  the  plaintiff  has  no  caase 
of  action  (and  in  which,  as  the  Lobd  Chief  Justice  properly  adds, 
he  must  eventually  fail),  according  to  the  authorities,  is  no  con- 
sideration. It  is  no  benefit  to  the  defendant ;  and  no  detriment  to 
the  plaintiff.  Costs  are  considered  by  the  law  a  sufficient  indemni- 
fication for  a  defendant  who  is  sued,  where  there  exists  no  cause 
of  action :  consequently,  the  defendant,  in  contemplation  of  law, 
derives  no  benefit  from  a  stay  of  the  proceedings.  In  SmiOi  t. 
Monteith,  it  seems  to  have  been  considered  that  the  allegation  in 
the  plea,  that  the  plaintiff  had  not  any  claim  or  demand  or  cause 
of  action  against  the  original  defendant,  in  respect  whereof  the 
plaintiff  was  entitled  to  recover  the  sum  which  the  defendant 
promised  to  pay,  did  not  sufficiently  show  that  the  plaintiff  must 
necessarily  have  failed  in  the  original  action;  and  it  may  be 
doubted  whether  the  fourth  plea  here  does  sufficiently  show  that 
there  was  no  consideration  for  the  defendant's  promise,  by  reason 
of  the  plaintiff  having  no  cause  of  action  in  the  former  suit,  and 

(1)  Willes,  482.  the  Judges,  a  fortiori  the  parties  to 

[  'oGO, «.  ]         (2)  *There   the   matter  in  dispute  the  compromise  might  be  presumed 

was  about  to  be  decided  in  a  tribunal  to  be  unacquainted, 
goyemed  by  the  civil  law,  with  which 
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that,  therefore,  he  must  necessarily  have  failed  in  that  suit.    That       Wadb 
objection  would,  I  think,  have  shown  the  fourth  plea  pleaded  in      sjmbon. 
this  case,  to  be  bad,  provided  the  objection  had  been  properly 
pointed  out  as  a  cause  of  demurrer.     But,  on  general  demurrer, 
I  think  the  plea  must  be  taken  impliedly  to  allege  that  the  plaintiff 
must  necessarily  have  failed,  and  is,  therefore,  sufficient,  the  absence 
of  a  direct  allegation  to  that  effect  being  only  ground  of  special 
demurrer.    It  *has  been  contended  that  this  objection  is  specially      [  •sgt  ] 
pointed  out  by  that  part  of  the  demurrer  which  objects  to  the  plea 
on  the  ground  that  it  is  ambiguous.     That,  however,  is  not,  in  my 
opinion,  a  sufficient  assignment  of  this  cause  of  demurrer,  within 
the  statute.    Though  I  feel  bound  to  state  my  opinion,  I  confess  I 
should  not  be  much  surprised  if  a  court  of  error  should  come  to  a 
different  conclusion  upon  the  doubt  suggested. 

Cresswell,  J. : 

The  declaration  in  this  case  is  founded  upon  a  promise  by  the 
defendant  to  pay  certain  moneys  in  consideration  of  the  plaintiff's 
forbearing  to  proceed  with  an  action  pending  in  the  Court  of 
Exchequer.  The  answer  set  up  by  the  fourth  plea,  is,  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in 
respect  of  the  subject-matter  of  that  suit,  which  the  plaintiff  well 
knew.  It  has  been  surmised,  in  the  course  of  the  argument,  that 
there  is  a  distinction  between  abstaining  from  commencing  an  action, 
and  forbearing  to  prosecute  one  already  commenced.  In  the  older 
cases,  I  find  no  such  distinction.  Lord  Coke  lays  it  down  broadly  (i), 
that  the  staying  of  an  action  that  has  been  unjustly  brought,  is  no 
consideration  for  a  promise  to  pay  money.  I  cannot  help  thinking, 
on  general  principles,  that  the  staying  proceedings  in  an  action 
brought  without  any  cause,  is  no  good  consideration  for  a  promise 
such  as  is  relied  on  here.  The  plea,  in  plain  terms,  avers  that  the 
plaintiff  never  had  any  cause  of  action,  and  that  he  well  knew  it. 
Are  we  to  assume  that  the  defendant  might,  by  some  slip  in  plead- 
ing, have  failed  in  his  defence  to  that  action,  if  it  *had  proceeded  ?       [  *668  ] 

I  think  not.  On  general  demurrer,  the  plea  appears  to  me  to  be 
sufficient ;  and  none  of  the  causes  of  demurrer  specially  assigned, 
in  my  judgment,  hits  the  point  made  by  my  brother  ChannelL 

(1)  At  common  law,  ut  videtur,  no  remedy  to  all  actions  in  which  the 

reference  appearing  to  be  made  to  the  defendant  succeeded  upon  yerdict,  or 

23  Hen.  YIII.  c.  15,  which  gave  costs  the   plaintiff    was    nonsuited     after 

to  defendants  in  certain  actions,  or  to  appearance  (i.e.  in  which  the  plaintiff 

the  4  Jac.  L  c.  3,  which  extended  the  was  non-prossed  or  nonsuited). 

B.B. — VOL.  LXIX.  84 
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wadk       Erlb,  J, : 

SiMEOK.  It  appears  to  me  also  that  the  fourth  plea  is  sufficient.  The 
declaration  states  that  the  plaintiff  had  commenced  an  action 
against  the  defendant  in  the  Court  of  Exchequer  to  recover  certain 
moneys,  that  the  defendant  had  pleaded  various  pleas  on  which 
issues  in  fact  had  been  joined,  which  were  about  to  be  tried,  and 
that,  in  consideration  that  the  plaintiff  would  forbear  proceeding 
in  that  action  until  a  certain  day,  the  defendant  promised  to  pay. 
The  issues  joined  on  that  record,  therefore,  were  perfectly  well 
known  and  ascertained.  The  defendant  pleads  that  the  plaintiff 
never  had  any  cause  of  action  against  him  in  respect  of  the  subject- 
matter  of  the  action  in  the  Exchequer,  which  he  the  plaintiff,  at  the 
time  of  the  commencement  of  the  action,  and  thence  until  the  time  of 
the  promise,  well  knew.  I  think  the  plea  must  be  read  as  importing 
a  distinct  allegation,  that,  upon  the  issues  joined  in  that  action, 
whether  of  fact  or  of  law,  the  plaintiff  must  have  failed.  Construing 
the  plea  in  this  way,  I  think  it  is  a  good  plea,  at  least  on  general 
demurrer,  and  that  the  defendant  is  entitled  to  judgment  thereon. 

Judgment  for  the  defendant  on  the  fourth  plea. 


iM'  COXHEAD  V.   RICHAEDS(l). 


[669] 


(2  0.  B.  569—611 ;  S.  0.  16  L.  J.  C.  P.  278 ;  10  Jur.  984.) 

Cm  the  mate  of  a  ship,  sends  to  B.,  a  stranger,  a  letter  charging  A.,  the 
captain,  vrith  gross  misconduct.  B.  shows  this  letter  to  D.,  the  owner,  who 
dismisses  A. : 

Held,  by  Tindal,  Ch.  J.,  and  Eble,  J.,  that  the  showing  of  the  letter 
by  B.  to  D.  was  a  privileged  communication. 

Held,  by  Coltman  and  Cbbsswell,  JJ.,  to  be  not  privileged. 

Case,  for  a  libel.    The  declaration  stated,  that,  before  the  com- 
mitting of  the  grievances  by  the  defendant  as  thereinafter  mentionedi 

(1)  Cited  in  Davies  v.  Snead  (1870),  the  case  of  Coxhead  v.  Eichardt"  In 
L.  R.  5  Q.  B.  608,  39  L.  J.  a  B.  202 ;  Stuart  v.  Bell  [1891]  2  Q.  B.  at  p.  347 
JiobshawY.  Smith  (1878),  38  L.  T.  N.  S.  (60  L.  J.  Q.  B.  677),  Linblet,  L.J.. 
423 ;  and  see  Blackham  v.  Pugh,  post,  says,  "  Having  carefully  considered 
p.  555.  WiLLES,  J.,  in  Ainann  v.  all  the  four  judgments  in  that  oele- 
Damm  (1860),  8  C.  B.  N.  8.  597,  at  brated  case,  I  have  no  hesitation  in 
p.  602  (29  L.  J.  C.  P.  p.  314),  says,  saying  that  the  judgment  of  Tindal, 
'*If  it  had  been  necessary  I  should  Ch.  J.,  is  the  one  which 'carries  con- 
have  been  fully  prepared  to  go  the  viction  to  my  mind,  and  is  the  one 
whole  length  of  the  doctrine  laid  down  which  I  consider  the  most  accurate 
by  TmDAL,  Ch.  J.  and  £rle,  J.,  in  and  safe  to  take  as  a  guide."— J.  G.  F. 
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the  plaintiff  had  been  and  was  a  mariner  and  commander  of  vessels,     Coxhbad 
and,  as  such  mariner  and  commander,  had  always  conducted  him-    ricbIbds. 
self  with  care»  skill,  and  propriety ;  that,  before  the  time  of  the 
committing  of  such  grievances,  to  wit,  on  the  1st  of  December, 
1838,  he  had  been  retained,  employed,  and  appointed,  for  certain 
reward  to  him  the  plaintiff,  by  one  John  Ward,  to  command,  and 
be  master  and  captain  of,  and  then  was  master,  commander,  and 
captain  of,  a  certain  vessel   of  the   said  John  Ward,  called  the 
England,  upon  and  for  a  certain  voyage  then  about  to  be  made  by 
the  said  vessel :  that,  before  the  committing  of  such  grievances,  to 
wit,  on  the  day  and  year  aforesaid,  he,  the  plaintiff,  being  such 
master,  captain,  and  commander  as  aforesaid,  and,  as  such,  being 
on  board  of  such  vessel,  and  having  the  care  and  command  thereof, 
and  divers,  to  wit,  twenty  persons,  being  on  board  of  such  vessel, 
set  sail  and  departed  on  her  said  voyage  from  London  to  and  for 
Llanelly,  which  last-mentioned  place  the  said  vessel  went  to  in  part 
prosecution  of  her  said  voyage,  with  the  plaintiff  and  the  said  crew ; 
that,  in  sailing  and  proceeding  to  the  last-mentioned  place,  the  said 
vessel,  the  plaintiff  being  such  master,  captain,  and  commander  as 
aforesaid,  passed  by  a  certain  island  called  the  Isle  of  Wight,  other- 
wise called  the  Wight,  and  also  by  part  of  a  foreign  coast,  called  the 
French  coast,  and  also  by  a  certain  rock  in  the  ocean,  called  the 
Bunnelstone  Bock;  that,  before  the  committing  of  such  grievances, 
the  said  vessel,  after  she  *had  so  set  sail  and  departed  as  aforesaid,       L  *570  ] 
to  wit,  on  the  12th  of  December,  1888,  arrived  at  Llanelly  aforesaid ; 
that  the  plaintiff  continued  to  be,  and  was,  such  master,  captain, 
and  commander  of  the  said  vessel  as  aforesaid,  and,  as  such,  was 
on  board  thereof,  and  had  the  care  and  command  thereof,  from  the 
time  the  said  vessel  departed  and  set  sail  as  aforesaid,  until  and 
upon  her  arrival  at  Llanelly  aforesaid :  yet  that  the  defendant,  well 
knowing  the  premises,  but  contriving  and  intending  to  injure  the 
plaintiff,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace, 
and  cause  it  to  be  suspected  and  believed  that  he  the  plaintiff  was 
a  drunkard,  and  unfit  to  be  trusted  with  the  command  of  the  said 
vessel,  or  any  other  vessel,  and  that  the  said  vessel,  while  the 
plaintiff  was  so  on  board  and  had  the  care  and  command  thereof 
as  aforesaid^  had  been  in  danger  by  means  of  the  drunkenness  and 
default  of  the  plaintiff,  and  to  deprive  him  of  the  means  of  sup- 
porting himself,  theretofore  to  wit,  on  the  80th  of  December,  1888, 
falsely  &c.,  did  publish  &c.,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  as  such  master,  captain,  and  commander  as 

84—2 
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CoxHEAD  aforesaid,  and  of  and  concerning  the  said  vessel,  and  of  and  con- 
BicHABDs.  corning  the  same  while  under  the  care  and  command  of  the  plaintiff, 
and  of  and  concerning  the  said  persons  on  board  the  same,  and  of 
and  concerning  the  said  voyage  from  London  to  Llanelly  aforesaid, 
and  of  and  concerning  the  said  John  Ward,  and  of  and  concerning 
the  said  island,  and  of  and  concerning  the  said  part  of  the  said 
foreign  coast,  and  of  and  concerning  the  said  rock,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  in  a  certain  part  of 
which  libel  there  was  and  is  contained,  amongst  other  things,  the 
false,  scandalous,  malicious,  and  defamatory  matter  following  of 
and  concerning  the  plaintiff,  &c.,  &c.,  that  is  to  say,  ''  Llanelly, 
December  12th,  1888,  My  dbar  Sir, — I  hasten  to  write  to  you, 
[  *o7i  ]  and  beg  your  advice  on  a  very  important  ♦affair,  which  I  will  endea- 
vour to  explain  to  you  in  as  concise  a  manner  as  it  will  admit  of. 
You  must  know,  then,  that  I  have  had  to  navigate  the  ship 
(meaning  the  said  vessel)  much  of  the  passage  (meaning  the  said 
voyage  from  London  to  Llanelly  aforesaid) ;  the  captain  (meaning 
the  plaintiff),  from  the  time  of  our  passing  the  Wight  (meaning 
the  said  island),  having  been  in  a  state  of  intoxication.  We  (meaning 
the  said  persons  on  board  the  said  vessel)  ran  into  gi*eat  risk  on  the 
French  coast  (meaning  the  said  part  of  the  said  foreign  coast), 
before  I  actually  found  out  what  was  the  matter  with  him  (meaning 
the  plaintiff).  He  (meaning  the  plaintiff)  then  kept  to  his  cabin 
night  and  day,  without  appearing  at  meals;  only  occasionally 
coming  on  deck  when  any  thing  was  reported  to  him  (meaning  the 
plaintiff).  This  was  my  most  anxious  time;  for,  he  (meaning  the 
plaintiff)  vociferated  orders,  and  captain's  orders  must  be  obeyed, 
unless  the  mate  will  mutiny  and  take  charge.  I  was  compelled  for 
our  safety  to  do  this  at  last;  and  only  just  saved  the  ship  (meaning 
the  said  vessel)  from  being  dashed  on  the  Bunnelstone  Bock  (meaning 
the  said  rock)  by  a  rapid  movement  of  the  helm  and  sails,  in  the 
performance  of  which  I  was  promptly  obeyed  by  the  crew.  He 
(meaning  the  plaintiff)  had  just  left  the  deck,  happily,  to  which  I 
had  summoned  him  (meaning  the  plaintiff)  on  sighting  the  L(mg' 
ship's  light,  for  which  he  (meaning  the  plaintiff)  then  shaped  a 
course.  It  was  dark  on  Saturday  morning.  I  suppose  after  that 
he  freshened  the  nip ;  for,  he  (meaning  the  plaintiff)  lay  in  bed 
with  his  clothes  on,  insensible  to  what  was  passing,  till  I  again 
roused  him  (meaning  the  plaintiff)  to  say  we  were  on  the  Welch 
coast,  whither  I  managed  to  get  on  Saturday  ^nd  Sunday.  Being 
anxious,  for  his  (meaning  the  plaintiff's)  sake,  that  he  (meaning 
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the  plaintiff)  should  be  in  a  fit  state  to  receive  the  pilot,  I  by  means  of     Cozhkad 
the  8te\vard  removed  *all  the  liquor  from  his  (meaning  the  plaintiff's)    Richards. 
cabin,  and  at  last  got  him  (meaning  the  plaintiff)  sober,  frequently       [  *572  ] 
giving  him  (meaning  the  plaintiff)  tea,  &c.     Sunday  and  yesterday 
we  veere  becalmed,  so  did  not  arrive  till  to-day.    Now,  how  shall  I 
act  ?     It  is  my  duty  to  write  to  Mr.  Ward  (meaning  the  said  John 
Ward) ;  but  the  captain  (meaning  the  plaintiff),  who  I  believe  a 
good  man,  has  a  wife  and  family.     These,  my  doing  so  would  ruin. 
I  would  not  for  all  the  world  do  that.  I  would  rather,  much  rather, 
run  all  the  risk  of  going  to  India  with  a  drunkard,  who  would 
drink  in  winter  time,  in  the  English  Channel,  and  leave  his  mate 
to  take  her  across  the  Bristol  Channel ;  and  that  is  running  no 
small  risk.    Yet  better  that  than  ruin  him  (meaning  the  plaintiff). 
But  my  character  is  dear  to  me ;  and  I  may  be  ruined  by  the  ship 
running  on  shore  while  I  have  charge  of  the  deck,  as  might  have 
happened  in  the  case  of  the  Bunnelstone  Bock  (meaning  the.  said 
rock),  the  breakers  on  which.  Providence  gave  me  a  sight  of,  in  time 
to  wheel  her  (meaning  the  said  vessel)  round.    We  may  not  always 
be  BO  fortunate.    The  sea  foamed  close  under  our  quarter  as  we 
(meaning  the  said  vessel  and  the  persons  on  board  the  same)  passed 
it  (meaning  the  said  rock) ;  and  we  (meaning  &c.)  just  shaved  the 
buoy  upon  it  (meaning  the  said  rock).    We  made  the  passage 
between  Scilly  and  the  Land's  End.    Of  course,  nothing  has  trans- 
pired between  the  captain  (meaning  the  plaintiff)  and  me.     Since 
his  (meaning  the  plaintiff's)  recovery,  we  are  as  sociable  as  before. 
He  (meaning  the  plaintiff)  wondered  what  could  have  made  him 
(meaning  the  plaintiff)  so  ill.    He  (meaning  the  plaintiff)  fancied 
it  must  be  some  new  milk  we  got  in  the  Downs :  and  I  made  no 
reply.    He  (meaning  the  plaintiff)  is  excessively  civil  to  me.    But 
he  (meaning  the  plaintiff)  need  not  fear  ;  though,  as  everybody  on 
board  knows  it,  it  is  very  likely  sooner  or  *later  to  reach  Mr.  Ward's       [  •^ts  ] 
(meaning  the  said  John  Ward's)  ears.  We  had  a  contrary  wind  across 
the  Bristol  Channel ;  and  at  one  time  I  had  thoughts  of  bearing  up 
for  the  nearest  port,  and  giving  her  (meaning  the  said  vessel)  in 
charge  of  a  pilot:  but  the  above  consideration,  viz.  his  (meaning  the 
plaintiff's)  wife  and  family,  deterred  me :  and,  as  I  received  every 
assistance  from  the  second  mate,  who  is  a  steady  young  man  and 
lives  with  us  in  the  cabin,  I  determined  on  working  her  (meaning  the 
said  vessel)  over  to  Carmarthen.   The  captain  (meaning  the  plaintiff) 
also,  in  a  lucid  interval,  now  and  then  implored  me  to  take  care 
of  the  ship  (meaning  the  said  vessel),  like  a  good  lad  and  dear  boy. 
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CoxHBAD     I  pitied  him,  so  stood  on.     Pray  write  me  soon  your  advice  how  to 
BioHABDB.     act.     Shall  I  let  all  pass,  and  go  through  the  voyage,  or  get  my 
discharge  and  a  written  good  character  from  the  captain  (meaning 
the  plaintiff),  saying  that  personal  differences  make  it  necessary 
that  we  part?    Then,  again,  I  shall  offend  Mr.  Ward  (meaning  the 
said  John  Ward),  for  leaving  his  ship  (meaning  the  said  vessel)  in 
the  lurch  ;  for,  the  second  will  leave  if  I  do.    Your  advice  shall  be 
my  guide :  only,  pray  keep  the  affair  a  secret  from  Mr.  Ward 
(meaning  the  said  John  Ward).    I  could  suffer  any  thing  rather 
than  that  should  be  so."    By  means  of  the  committing  of  which 
grievances  the  plaintiff  had  been  and  was  greatly  injured  in  his 
said  good  character,  and  brought  into  public  scandal,  &c.,  with 
divers  good  and  worthy  subjects  of  this  realm,  insomuch  that  divers 
of  those  subjects,  and  particularly  the  said  John  Ward,  had,  on 
occasion  of  the  committing  of  the  said  grievances,  from  thence 
suspected  and  believed,  and  the  said  John  Ward  still  did  suspect 
and  believe,  the  plaintiff  to  have  been  and  to  be  a  drunkard  and  a 
person  unfit  to  be  trusted  with  the  command  of  the  said  vessel,  or 
[  •574  ]      any  other  vessel,  and  also  by  *reason  thereof  the  said  John  Ward 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  refused  and 
declined  to  retain  and  continue  the  plaintiff  to  conmiand  and  be 
master  and  captain  of  the  said  vessel,  as  he  otherwise  would  have 
done,  and  then  discharged  and  dismissed  the  plaintiff  from  the 
command  of  the  said  vessel,  and  from  the  retainer  and  employ  of 
the  said  John  Ward ;  and  by  reason  thereof  he  the  plaintiff  had 
not  only  lost  and  been  deprived  of  the  support,  gains,  &c.,  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from 
and  by  reason  of  his  being  so  retained  and  employed  as  aforesaid, 
but  had  from  thence  remained  and  continued  and  still  was  out  of 
employ  and  deprived  of  the  opportunity  of  supporting  himself  by 
honest  and  industrious  means,  and  had  been  and  was,  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified,  &c. 

The  defendant  pleaded :  First,  Not  guilty;  secondly,  a  justification, 
alleging  all  the  material  statements  in  the  libel  to  be  true ;  thirdly, 
that  the  said  John  Ward  did  not,  by  reason  of  the  publishing  of  the 
supposed  libel  by  the  defendant  as  in  the  declaration  mentioned, 
refuse  or  decline  to  retain  and  continue  the  plaintiff  to  command  and 
be  master  and  captain  of  the  said  vessel,  nor  did  he  by  reason  thereof 
dismiss  and  discharge  the  plaintiff  from  the  command  of  the  said 
vessel,  or  from  the  retainer  and  employ  of  the  said  John  Ward,  in 
manner  and  form  as  in  the  declaration  in  that  behalf  alleged. 
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The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and  replied     Goxhsad 
<fe  injuria  to  the  second.  RionABDs. 

The  cause  was  tried  before  Tindal,  Ch.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1848.  The  plaintiff,  a  mariner, 
had  been  some  years  in  the  employ  of  Ward,  the  shipowner,  and 
was  commander  of  the  England  upon  the  voyage  mentioned  in  the 
declaration.  *Gass,  who  was  an  intimate  friend  of  the  defendant,  [  *575  ] 
was  the  first  mate.  On  receipt  of  Cass's  letter,  the  defendant  showed 
it  to  a  naval  friend,  one  of  the  Elder  Brethren  of  the  Trinity  House, 
and  also  to  Soames,  an  extensive  shipowner,  and,  in  accordance 
with  their  advice,  communicated  it  to  Ward,  who  immediately  sent 
another  captain  down  to  Llanelly  to  supersede  the  plaintiff  in  the 
command  of  the  England,  and  thenceforth  ceased  to  employ  the 
plaintiff.  It  did  not  appear  that  Ward  had  instituted  any  inquiry 
into  the  truth  of  the  charges  against  the  plaintiff,  contained  in 
Cass's  letter. 

Cass  and  the  second  mate  were  both  called  as  witnesses  on  behalf 
of  the  defendant ;  but  they  failed  to  sustain  the  justification.  It 
was,  however,  contended  that  the  defendant  was  entitled  to  a  verdict 
on  the  first  issue,  on  the  ground  that  the  communication  of  the  letter 
to  Ward,  was  confidential  and  privileged. 

On  the  other  hand,  it  was  insisted  that  the  defendant  was  liable, 
notwithstanding  the  absence  of  proof  of  express  malice ;  there  being 
nothing  in  the  circumstances  to  render  the  communication  excusable 
— ^no  relation  between  the  parties,  no  interest  in  the  defendant,  and 
no  moral  duty  rendering  it  incumbent  on  him  to  make  it. 

The  Lord  Chief  Justice  told  the  jury,  that  the  occasion  and 
circumstances  under  which  the  communication  of  the  letter  took 
place  were  such,  as,  in  his  opinion,  to  furnish  a  legal  excuse  for 
making  the  communication ;  that  the  inference  of  malice,  which  the 
law,  prima  facie,  draws  from  the  bare  act  of  publishing  any  state- 
ment, false  in  fact,  containing  matter  to  the  reproach  and  prejudice 
of  another,  was  thereby  rebutted ;  and  that  the  plaintiff,  to  entitle 
himself  to  a  verdict,  must  show  malice  in  fact :  concluding  by  telling 
them  that  they  should  find  their  verdict  for  the  defendant,  if  they 
thought  the  communication  was  strictly  honest  on  his  *part,  and  [  676  ] 
made  solely  in  the  execution  of  what  he  believed  to  be  a  duty ;  but  for 
the  plaintiff,  if  they  thought  the  communication  was  made  from  any 
indirect  motive  whatever,  or  from  any  malice  against  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  second  and 
third  issues,  and  for  the  defendant  on  the  first. 
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CoxHEAD  Sir  T.  Wilde,  Serjt.,  in  Hilary  Term,  1844,  obtained  a  role  nisi 

BicHA&DB.     for  a  new  trial,  on  the  ground  of  mi8direction« 

Talfourd,  Serjt.,  in  Easter  Term,  1844  (i),  showed  cause: 

The  question  was  properly  submitted  to  the  jury.  The  defendant, 
having  received  from  a  person  whom  he  had  known  for  many  years, 
a  letter  containing  statements  of  vital  importance  to  the  interests  of 
Mr.  Ward,  the  owner  of  the  vessel,  respecting  the  conduct  of  his 
captain,  and  honestly  believing  those  statements  to  be  true,  after 
having  sought  advice  from  persons  who  were  peculiarly  qualified  to 
give  it,  communicated  the  contents  to  Mr.  Ward.  The  circumstances 
clearly  negative  the  inference  of  malice  which  the  law  ordinarily 
draws  from  the  unauthorized  publication  of  defamatory  statements. 
It  is  true  the  defendant  had  no  interest  in  the  matter,  and  that  he 
stood  in  no  particular  relation  either  to  Ward  or  to  Cass.  This  case, 
therefore,  wants  the  ingredients  that  have  in  some  of  the  cases  been 
held  to  make  the  publication  excusable.  But  the  question  is  whether 
this  was  not  a  communication  which,  according  to  the  exigencies  of 
society,  he  was  morally  bound  to  make.    *    *    ♦ 

[  677  ]  (Crbsswbll,  J. :  In  Cockayne  v.  Hodgkisson  (2),  Parke,  B.,  lays  it 

[  '578  ]  down,  that  every  wilful  •unauthorized  publication,  injurious  to  the 
character  of  another,  is  a  libel ;  but  that,  where  the  writer  is  acting 
on  any  duty,  legal  or  moral,  towards  the  person  to  whom  he  writes, 
or  where  he  has,  by  his  situation,  to  protect  the  interest  of  that 
person,  that  which  he  writes  under  such  circumstances  is  a  privi- 
leged communication,  and  no  action  will  lie  for  what  is  thus  written, 
unless  the  writer  be  actuated  by  malice.  If  that  be  correct,  the 
question  here  is,  whether  this  defendant  was  bound,  by  any  moral 
duty,  to  make  the  communication  he  did.) 

He  had  a  moral  duty  to  protect  the  lives  of  the  crew,  and  the  property 
of  the  owner  and  charterers,  which  he  had  just  grounds  for  believing 
to  be  in  danger.  [He  cited  Buller's  Nisi  Prius,  7th  ed.  p.  8,  Van- 
spike  V.  Cleyson  (s),  Wright  v.  Woodgate  (4),  Pattison  v.  Jones  (6), 
Child  V.  Affleck  (6),  Todd  v.  Hawkins  (7),  Kine  v.  Sewell  (8),  Toogood 

(1)  The  Judges  present  being  Tindal,  (6)  32  E.  E.  490  (8  B.  &  C.  578 ;  3 
Ch.  J.,  and  Coltman,  Erskine,   and      Man.  &  Rj.  101). 

Cresswell,  JJ.  (6)  33  E.  E.  216  (9  B.  &  C.  403 ;  4 

(2)  38  E.  E.  846  (5  Car.  &  P.  543).  Man.  &  Ey.  338). 

(3)  Cro.  Eliz.  541.  (7)  2  Moo.  &  Eob.  20 ;  8  Car.  &  P.  88. 

(4)  41  E.  E.  788  (2  Cr.,  M.  &  E.  (8)  49  E.  E.  603  (3  M.  &  W.  297). 
573). 
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V.  Spyring  (i),  Woodward  v.  Lander  (2),  and  Shipley  v.  Todhunter  (3).]      Coxhead 
The  special  damage  alleged  in  the  declaration  in  this  case,  is  clearly    riohakds. 
not  a  damage  that  is  fairly  and  legitimately  the  result  of  the  com-       [  580  ] 
manication  of  the  letter.     It  was  the  duty  of  Mr.  Ward  to  make 
inquiry  into  the  truth  of  the  aspersions  cast  upon  the  character  of 
the  captain,  before  he  acted  upon  the  defendant's  information. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  BramtceU),  in  support  of 
the  rule : 

The  publication  of  the  letter  by  *the  defendant  was  wholly  [  •581  ] 
inexcusable.  He  had  no  interest  in  the  ship  or  in  the  freight ;  he 
stood  in  no  such  relation,  either  to  the  owner,  the  captain,  or  the 
mate,  as  could  impose  upon  him  any  duty,  legal  or  moral,  to  act  as 
he  did.  The  subject-matter  of  the  communication  was  not  so 
pressing  as  to  require  him  to  act  on  the  instant :  there  was  ample 
time  for  inquiry  into  the  truth  of  the  statement,  seeing  that  the 
ship  was  not  to  sail  from  Llanelly  for  at  least  three  weeks  (4),  and 
yet  none  was  made.  The  writer  of  the  letter  expressly  cautions  his 
friend  (6)  to  abstain  from  doing  the  very  act  which  has  caused  all 
the  injury  of  which  the  plaintiff  complains,  viz.  showing  the  letter 
to  Mr.  Ward.  There  is  nothing  in  the  law  of  England  to  justify  a 
party  in  thus  becoming  a  volunteer  in  the  propagation  of  slander. 
Unless  the  circumstances  rendered  the  occasion  of  the  publication 
lawful,  there  was  no  necessity  to  prove  express  malice  :  the  act  being 
anauthorized,  and  injurious  to  the  plaintiff,  the  law  implies  that  it 
is  malicious.  It  is  suggested  on  the  part  of  the  defendant,  that,  in 
showing  the  letter  to  Mr.  Ward,  he  acted  in  the  honest  and  bond  fide 
execution  of  a  moral  duty.  But,  what  is  there  to  give  rise  to  any 
moral  obligation  on  the  defendant  to  repeat  the  slander  ?  Did  he 
owe  no  moral  duty  to  the  plaintiff,  to  abstain  from  publishing 
injurious  statements  until  he  had  by  inquiry  satisfied  himself  that 
they  were  founded  in  truth?  There  are  various  occasions  upon 
which,  for  the  general  convenience  of  society,  communications 
that  would  otherwise  be  unlawful,  are  held  to  be  excusable.  [He 
cited  Rogers  v.  Clifton  (6),  Pattison  v.  Jones  (7),  Child  v.  Affleck  (s), 

(1)  40  S.  R.  523  (1  Cr.,  M.  &  E.  (5)  After  saying  •*  It  is  my  duty  to 
181 ;  4  Tyr.  582).  write  to  Mr.  Ward." 

(2)  40  R.  R.  816  (6  Car.  &  P.  548).  (6)  3  Bos.  &  P.  587. 

(3)  7  Car.  &  P.  680.  (7)  32  E.  R.  490  (8  B.  &  C.  578;  3 

(4)  This  appeared  from  a  part  of  the  Man.  &  Ry.  101). 

letter  that  was  not  set  out  in  the         (8)  33  R.  R.  216  (9  B.  &  C.  403 ;  4 
dedaiation.  Man.  &  Ry.  338). 
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CoxHBAD      M'Dougall  v.    Claridge(i),   Shipley  v.    Todhunter  {2\   Bromage  v. 

Richards.  Proaser  (3),  and  MaHin  v.  Strong  (4).]  The  present  case,  however, 
[  6S3  ]  clearly  does  not  fall  within  any  of  the  classes  of  privileged  commani- 
cations  allowed  by  law.  There  is  a  total  absence  of  interest  on  the 
part  of  the  defendant,  as  well  as  of  that  sort  of  relation  between  the 
writer  of  the  letter  and  the  shipowner,  which  conld  justify  the 
exhibition  of  the  letter  to  him.  There  was  nothing  to  give  rise  to 
a  semblance  of  duty,  either  legal  or  moral. 

The  Court  took  time  to  consider  their  judgment :  but,  there  being 
a  difference  of  opinion  amongst  the  Judges  who  heard  the  case  argued, 
and  Erskine,  J.  (6),  having  retired  from  the  Bench,  a  second  argument 
was  directed. 

The  second  argument  took  place  in  Easter  Term,  1845,  before 
Tindal,  Ch.  J.,  and  Coltman,  Cresswell,  and  Erie,  JJ. 

[  W4  ]  Talfourd  and  ChanncU,  Serjts.,  for  the  defendant : 

The  question  is,  whether,  in  point  of  law,  the  communication 
complained  of  necessarily  imported  malice.  The  law  prima  fade 
implies  malice  in  the  publisher  of  defamatory  matter  to  the  injury 
of  another ;  but  this  presumption  is  liable  to  be  rebutted  by  the 
circumstances  of  each  particular  case.  That  is  shown  by  this,  that 
the  defence  is  admissible  under  Not  guilty,  and  need  not  be  specially 
pleaded ;  which,  though  the  Court  pronounced  no  opinion  on  the 
point  in  Smith  v.  Thomas  (6),  is  now  clear  law.  To  sustain  his 
action,  the  plaintiff  must  show  that  the  publication  was  wrongful, 
and  not  justified  by  the  occasion :  Ltay  v.  Lawson  (7),  Heame  v. 
Stowell  (8).  Formerly  a  greater  latitude  was  allowed  than  can  now 
be  contended  for :  Brooke  v.  Montague  (9),  Delany  v.  Jones  (lo). 

(Cresswell,  J. :  Is  not  the  rule  this — ^whether  the  occasion  is 
such  as  to  rebut  the  inference  of  malice,  if  the  publication  is  bond 
fide  is  a  question  of  law  for  the  Judge;  whether  the  bona  fides 
existed,  is  a  question  of  fact  for  the  jury  ?) 

(1)  10  E.  R.  679  (1  Camp.  267).  (6)  42  E.  E.  617  (2  Bing.  N.  C.  372; 

(2)  7  Car.  &  P.  680.  2  Scott,  646 ;  4  Dowl.  P.  C.  333).    And 

(3)  28  R.  E.  241  (4  B.  &  C.  247;  6      see  Popham,  69. 

Dowl.  &  Ry.  296).  (7)  43  E.  R  487  (4  Ad.  ft  El.  795), 

(4)  44  E.  E.  487  (5  Ad.  &  El.  535;  (8)  54  E.  E.  663  (12  Ad.  ft  El.  719). 
1  Ney.  &  P.  29).  (9)  Cro.  Jac  90. 

(5)  The  opinion  of  that  learned  (10)  4  Esp.  191.  See  43  E.  E 
Judge  is  understood  to  have  been  in  489,  n. 

favour  of  the  defendant. 
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Sach  undoabtedly  is  the  rule.  Coxhejld 

(TiNDAL,  Ch.  J. :  The  mode  of  publishing  goes  to  the  latter  point ; 
as  where  the  publication  is  in  a  newspaper.) 


V. 

Richards. 


Here,  the  defendant,  who  had  been  for  some  years  on  terms  of 
intimacy  with  Cass,  receives  a  letter  from  him,  containing  matters 
of  a  very  alarming  description  relative  to  the  conduct  of  the  captain, 
which,  though  directly  involving  the  safety  of  tlie  ship,  the  cargo, 
and  the  crew,  he  is  strictly  enjoined  not  to  communicate  to  Ward, 
the  owner.     Having  no  knowledge  of  the  plaintiff,  or  of  Ward,  the 
defendant  adopts  the  only  course  that  an  honest  and  discreet  *person,       [  •^8^  ] 
under  such  circumstances,  could  pursue :  he  consults  with  one  of 
the  Elder  Brethren  of  the  Trinity  House,  and  with  an  eminent 
shipowner ;  under  whose  advice,  he,  without  any  comment,  shows 
the  letter  to  Ward.    What,  then,  was  the  owner's  duty  ?    Certainly 
not  to  dismiss  the  captain,  without  investigating  the  charges  made 
against  him.     The  dismissal  was  not  the  fair  and  legitimate  conse- 
quence of  the  defendant's  act(i).     The  information  was  of  the 
utmost  importance  to  the  owner :  the  only  doubt  arises  from  there 
being  no  relation  of  any  kind  between  him  and  the  defendant,  and 
no  application  by  him  for  information.     The  definition  of  a  privi- 
leged communication  given  by  Parke,  B.,  in  Wright  v.  Woodgate,  is 
perhaps  as  accurate  as  any  that  can  be  found.     That  the  rule  is 
founded  on  a  consideration  of  the  importance  of  the  information  to 
the  party  to  whom  it  is  given,  is  evident  from  the  cases.     [They 
cited  in  addition  to  the  cases  cited  on  the  first  argument :  Padvim-e 
V.  Lawrence  (2),  Blake  v.  Pilfold  (3),  and  Warr  v.  Jolly  (4).]     Here,        [  687  ] 
the  communication  made  by  the  defendant  to  Mr.  Ward,  was  made 
in  the  honest  and  bond  fide  discharge  of  a  moral  duty  towards  that 
gentleman  (6).    If  the  defendant  had  had  any  interest  in  the  matter, 
or  was  in  any  way  connected  with  Mr.  Ward,  there  could  be  no 

(1)  Taking  Ward  to  have  been  under  would  be  imder  no  legal  obligation  to 

contract  to  employ,  he  would  appear  investigate  the  truth  of  the  charges 

to  be  alone  responsible  for  the  wrong-  made  by  Cass. 

ful  disnussal,  notwithstanding  legal,  (2)  11  Ad.  &  El.  380;  3  P.  &  D. 

or  even  actual  malice  in  the  defendant :  209. 

Morru  v.  LangdaU,  2  Bos.  &  P.  284 ;  (3)  42  E.  E.  776  (1  Moo.  &  Eob.  198). 
yicara  v.  Wilcocks,  9  E.  E.  361  [but  (4)  6  Car.  &  P.  497. 
see  note  there,  and  Preface — P.P.]  (8  (5)  The  jury  must  be  taken  to  have 
^"^t,  1).  If  there  was  no  contract,  negatived  the  apparent  motive  of  the 
Ward  — -  whose  interests  might  be  defendant,  viz.  a  wish  to  obtain  pro- 
endangered  by  delay,  and  who  had  motion  for  his  friend  Cass,  the  mate, 
incurred  no  responsibility  as  the  pro-  at  the  expense  of  Coxhead,  the 
pttgator  of   an    injuriotis    report, —  master. 
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Ck>xHKAD     doubt  that  the  legal  inference  of  malice  would  be  rebutted  by  the 
RicHAEDs.     occasion :  but  the  question  is,  whether  the  rule  is  to  be  so  limited, 
and  whether  the  defendant  was  not  morally  bound  to  communicate 
to  Mr.  Ward  the  information  he  had  received  from  Cass. 

(GoLTMAN,  J. :  Your  argument  would  extend  to  the  protection  of  a 
[  •688  ]      communication  founded  on  mere  *idle  gossip.) 

The  communication  would  not  be  protected  unless  there  were  just 
grounds  for  believing  the  information  to  be  true. 

(Cresbwell,  J. :  You  would  make  the  moral  duty  of  communi- 
cating defamatory  matter  to  one  interested  in  the  subject,  to  depend 
upon  the  source  whence  it  comes,  and  upon  whether  the  circum- 
stances under  which  the  communicating  party  received  the  infor- 
mation, made  it  reasonable  for  him  to  believe  it  to  be  true  ?) 

Precisely  so. 

(Crbsswbll,  J. :  That  would  lead  to  a  very  wide  and  inconvenient 
field  of  inquiry. 

Erle,  J. :  Suppose  a  conversation  to  take  place  in  a  public-house 
between  very  disreputable  people,  from  which  it  appears  that  A, 
intends  to  commit  a  felony  in  the  house  of  B. ;  would  not  C,  over- 
hearing the  conversation,  be  justified  in  communicating  it  to  B.  ? 
The  more  disreputable  the  source  of  the  information,  the  more 
ground  for  giving  credence  to  it.) 

The  characters  of  the  parties  would  certainly  be  one  test.  Here, 
the  character  and  situation  of  the  writer  of  the  letter,  as  well  as  of 
the  captain,  were  known  to  Mr.  Ward.  If  the  defendant  was 
bound  to  disregard  the  communication,  so  was  the  owner  (i).  The 
letter  clearly  did  not  justify  the  captain's  dismissal,  and  would 
have  afforded  no  defence  to  an  action  for  depriving  him  of  the 
command  (2). 

Sir  T.  Wilde,  Serjt.,  and  BramweU  for  the  plaintiff: 

The  general  point  is  of  great  importance,  and  the  public  are 
indebted  to  the  Court  for  giving  it  further  consideration.  Every 
man  is  responsible  for  an  intentional  injury  done  to  another,  unless 
the  circumstances  are  such  as  to  justify  or  to  excuse  it.     In  the 

(1)  So,  e  con  verso,  non-existence,    of    a     prospectively 

(2)  Whether  such  action*  would  lie,  binding  contract  to  employ,  supra, 
would  depend  upon  the  existence,  or     p.  539,  n.  (1). 
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present  case,  to  entitle  the  plaintiff  to  maintain  the  action,  he  was     Coxubad 
not  bonnd  to  show  actual  malice :  it  *was  enough  if  the  publication    Richards. 
of  the  libel  took  place  under  circumstances  that  deprived  it  of  the       [  ^^^^  ] 
protection  which  the  law  affords  to  communications  of  a  class  to 
which  the  term  "privileged"  is  usually  applied.   *    ♦  The  con-        [59i] 
venience  of  trade  and  commerce  requires  considerable  freedom  of 
communication  respecting  the  credit  and  responsibility  of  a  trader : 
and  yet  a  distinction  is  taken  between  one  who  answers  inquiries, 
and  one  who  volunteers  information :  King  v.  Watts  (i). 

(TiNDAL,  Gh.  J. :  Suppose  the  defendant  had  gone  to  Mr.  Ward, 
and  told  him  he  had  received  a  communication  that  materially 
affected  his  interest,  and  Mr.  Ward  had  then  asked  him  to  show 
the  letter,  would  that  have  justified  the  production  of  it  ?) 

Possibly  it  might.  Here,  however,  nothing  of  the  kind  took  place : 
the  defendant  was  a  mere  volunteer.  The  cases  as  to  characters  of 
servants,  are  not  in  point.  Judges  may  have  been  wrong  in 
supposing  that  a  former  master  stands  in  a  peculiar  position.  It 
may  be  said  that  the  servant  authorises  the  master  to  libel  him. 
But,  right  or  wrong,  the  cases  proceed  upon  that  distinction. 

(Erle,  J. :  In  those  cases,  it  is  perfectly  immaterial  whether  the 
party  was  a  volunteer :  the  sole  question  is,  whether  the  information 
was  given  honestly  *and  bond  fide.  [  •582  ] 

Cbbsswbll,  J. :  Mr.  Justice  Baylby  deals  much  more  clearly 
with  the  principle  upon  which  this  class  of  cases  proceeds  than 
Lord  Tbntbbdbn  does  in  Pattison  v.  Jones.) 

[They  cited  Mercer  v.  Sparks  (2),  Edmonson  v.  Stevenson  (z),  Getting 
V.  Foss  (4),  Humphreys  v.  Miller  (5),  Martin  v.  Strong  {e),  Fairman 
V.  Ives  (7),  and  Brooks  v.  Blanshard  (8).] 

Cur,  adv.  vult. 

There  being  still  a  difference  of  opinion,  the  Judges  now  delivered       [  593  ] 
their  opinions  seriatim^  as  follows  : 

TiNDAL,  Ch.  J. : 
This  was  an  action  upon  the  case  for  the  publication  of  a  false 

(1)  8  Car.  &  P.  614.  And  see  (6)  44  B.  B.  487  (5  Ad.  &  El.  535 ; 
BenneH  v.  Deacon,  post,  p.  668.                    1  Nev.  &  P.  29). 

(2)  Owen,  51 ;  Noy,  35.  (7)  24  B.  B.  514  (5  B.  &  Aid.  642; 
(»)  Bull.  N.  P.  8.                                     1  Dowl.  &  By.  252;  1  Chitty,  85). 

(4)  3  Car.  &  P.  160.  (8)  3  Tyr.  844. 

(5)  4  Oar.  &  P.  7. 
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CoxHKAD  and  malicious  libel,  in  the  form  of  a  letter  written  by  one  John 
Richards.  Cass,  the  first  mate  of  a  ship  called  the  England,  to  the  defendant ; 
the  letter  stating  that  the  plaintiff,  who  was  the  captain  of  the  ship, 
and  then  in  command  of  her,  had  been  in  a  state  of  constant 
drunkenness  during  part  of  the  voyage,  whereby  the  ship  and  crew 
had  been  exposed  to  continual  danger :  and  the  publication  by  the 
defendant  was,  the  communication  by  him  of  this  letter  to  the 
owner  of  the  ship,  by  reason  whereof,  which  was  the  special  damage 
alleged  in  the  declaration,  the  plaintiff  was  dismissed  from  the 
ship,  and  lost  his  employment. 

The  defendant  pleaded  :  first,  Not  guilty ;  secondly,  that  the 
charges  made  by  the  mate  against  the  plaintiff  in  his  letter,  were 
true ;  and,  lastly,  that  the  shipowner  did  not  dismiss  the  captain  by 
reason,  and  in  consequence,  of  the  communication  of  the  letter 
to  him. 

Upon  the  last  two  issues  a  verdict  was  found  for  the  plaintiff; 
but,  upon  the  first  issue,  for  the  defendant. 

I  told  the  jury  at  the  trial,  that  the  occasion  and  the  circum- 
[  *o94  ]  stances  under  which  the  communication  of  this  *  letter  took  place, 
were  such,  as,  in  my  opinion,  to  furnish  a  legal  excuse  for  making 
the  communication ;  and  that  the  inference  of  malice,  which  the 
law  pnmd  facie  draws  from  the  bare  act  of  publishing  any  state- 
ments false  in  fact,  containing  matter  to  the  reproach  and  prejudice 
of  anotlier,  was  thereby  rebutted ;  and  that  the  plaintiff,  to  entitle 
himself  to  a  verdict,  must  show  malice  in  fact:  concluding  bj 
telling  them  that  they  should  find  their  verdict  for  the  defendant, 
if  they  thought  the  communication  was  strictly  honest  on  his  part, 
and  made  solely  in  the  execution  of  what  he  believed  (i)  to  be  a 
duty ;  but,  for  the  plaintiff,  if  they  thought  the  communication  was 
made  from  any  indirect  motive  whatever,  or  from  any  malice 
against  the  plaintiff.  And  the  only  question  now  before  us  is, 
whether,  upon  the  evidence  given  at  the  trial,  such  direction  was 
right. 

There  was  no  evidence  whatever  that  the  defendant  was  actuated 
by  any  sinister  motive  in  communicating  the  letter  to  Mr.  Ward,  the 
shipowner  :  on  the  contrary,  all  the  evidence  went  to  prove  that  what 
he  did  he  did  under  the  full  belief  that  he  was  performing  a  duty, 
however  mistaken  he  might  be  as  to  the  existence  of  such  duty,  or 

(1)  A.,  a  dtranger,  receivee  informa-      A.  justified  in  causing  the dianm^ftaal  of 
tion  respecting  the  misconduct  of  B.,      G.  from  the  service  of  D.  P 
which  he  honestly  misapplies  to  C.  Is 
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in  his  mode  of  performing  it.     The  writer  of  the  letter  was  no     coxhsad 
stranger  to  the  defendant :  on  the  contrary,  both  were  proved  to    Richards. 
have  been  on  terms  of  friendship  with  each  other  for  some  years ; 
and,  from  the  tenor  of  the  letter  itself,  it  must  be  inferred  the 
defendant  was  a  person  upon  whose  judgment  the  writer  of  the 
letter  placed  great  reliance,  the  letter  itself  being  written  for  the 
professed  purpose  of  obtaining  his  advice  how  to  act,  under  a 
very  pressing  difficulty.    The  letter  was  framed  in  very  artful 
terms,  such  as  were  calculated  to  induce  the  most  wary  and 
prudent  man  (knowing  the  ^writer)  to  place  reliance  on  the  truth      [  ***>95  ] 
of  its  details :  and  there  can  be  no  doubt  but  that  the  defendant 
did  in  fact  thoroughly  believe  the  contents  to  be  true,  amongst 
other  things,  that  the  ship,  of  which  Mr.  Ward  was  the  owner, 
and  the  crew  and  cargo  on  board  the  same,  had  been  exposed 
to  very  imminent  risk,  by  the  continued  intoxication  of  the  captain 
on  the  voyage  from  the  French  coast  to  Llanelly,  where  the  ship 
then  was,  and  that  the  voyage  to  the  Eastern  Seas,  for  which  the 
ship  was  chartered,  would  be  continually  exposed  to  the  same 
hazard,  if  the  vessel  should  continue  under  his  command.     In 
this  state  of  facts,  after  the  letter  had  been  a  few  days  in  his  hands, 
the  defendant  considered  it  to  be  his  duty  to  communicate  its 
contents  to  Mr.  Ward,  whose  interests  were  so  nearly  concerned  in 
the  information ;  not  communicating  it  to  the  public,  but  to  Mr. 
Ward  ;  and  not  accompanying  such  disclosure  with  any  directions 
or  advice,  but  merely  putting  him  in  possession  of  the  facts  stated 
in  the  letter,  that  he  might  be  in  a  condition  to  investigate  the 
truth,  and  take  such  steps  as  prudence  and  justice  to  the  parties 
concerned  required:  in  making  which  disclosure  he  did  not  act 
hastily  or  unadvisedly,  but  consulted  two  persons  well  qualified  to 
give  good  advice  on  such  an  emergency,  the  one,  an  Elder  Brother 
of  the  Trinity  House,  the  other,  one  of  the  most  eminent  ship- 
owners in  London :  in  conformity  with  whose  advice  he  gave  up 
the  letter  to  the  owner  of  the  ship.     At  the  same  time,  if  the 
defendant  took  a  course  which  was  not  justifiable  in  point  of  law, 
although  it  proceeded  from  an  error  in  judgment  only,  not  of 
intention,  still  it  is  undoubtedly  he,  and  not  the  plaintiff,  who 
must  suffer  for  such  error. 

The  only  question  is,  whether  the  case  does  or  does  not  fall 
within  the  principle,  well  recognized  and  established  in  the  law, 
relating  to  privileged  or  confidential  *communications ;    and,  in       [  ♦soe  ] 
determining  this  question,   two  points  may,   as  I  conceive,   be 


644  1846.     C.  P.     2  C.  B.  696—597.  [b.r. 

CoxHSAD  considered  as  settled:  first,  that  if  the  defendant  had  had  any 
Richards,  personal  interest  in  the  subject-matter  to  which  the  letter  related,  as, 
if  he  had  been  a  part-owner  of  the  ship,  or  an  underwriter  on  the  ship, 
or  had  had  any  property  on  board,  the  communication  of  such  a  letter 
to  Mr.  Ward  would  have  fallen  clearly  within  the  rule  relating  to 
excusable  publications;  and,  secondly,  that  if  the  danger  disclosed  by 
the  letter,  either  to  the  ship  or  the  cargo,  or  the  ship's  company, 
had  been  so  immediate  as  that  the  disclosure  to  the  shipowner  was 
necessary  to  avert  such  danger,  then,  upon  the  ground  of  social 
duty,  by  which  every  man  is  bound  to  his  neighbour,  the  defendant 
would  have  been  not  only  justified  in  making  the  disclosure,  but 
would  have  been  bound  to  make  it.  A  man  who  received  a  letter 
informing  him  that  his  neighbour's  house  would  be  plundered  or 
burnt  on  the  night  following  by  A.  and  B.,  and  which  he  himself 
believed,  and  had  reason  to  believe,  to  be  true,  would  be  justified  in 
showing  that  letter  to  the  owner  of  the  house,  though  it  should 
turn  out  to  be  a  false  accusation  of  A.  and  B.  The  question  before 
us  appears,  therefore,  to  be  narrowed  to  the  consideration  of  the  facts 
which  bear  upon  these  two  particular  qualifications  and  restrictions 
of  the  general  principle. 

As  to  the  first,  I  do  not  find  the  rule  of  law  is  so  narrowed  and 
restricted  by  any  authority,  that  a  person  having  information 
materially  affecting  the  interests  of  another,  and  honestly  com- 
municating it,  in  the  full  belief,  and  with  reasonable  grounds  for 
the  belief,  that  it  is  true,  will  not  be  excused,  though  he  has  no 
personal  interest  in  the  subject-matter.  Such  a  restriction  would 
surely  operate  as  a  great  restraint  upon  the  performance  of  the 
various  social  duties  by  which  men  are  bound  to  each  other,  and 
[  •597  ]  by  which  society  is  kept  up.  *In  Pattison  v.  Jones  (i),  the  defen- 
dant, who  had  discharged  the  plaintiff  from  his  service,  wrote  a 
letter  to  the  person  who  was  about  to  engage  him,  unsolicited ;  he 
was  therefore  a  volunteer  in  the  matter ;  and  might  be  considered 
as  a  stranger,  having  no  interest  in  the  business ;  but,  neither  at 
the  trial,  nor  on  the  motion  before  the  Court,  was  it  suggested  that 
the  letter  was,  on  that  account,  an  unprivileged  communication  ; 
but  it  was  left  to  the  jury  to  say  whether  the  communication  was 
honest  or  malicious.  Again,  in  Child  v.  Affleck  and  wife  (2),  the 
statement,  by  the  former  mistress,  of  the  conduct  of  her  servant, 
not  only  during  her  service,  but  after  she  had  left  it,  was  held  to  be 

(1)  32  E.  E.  490  (8  B.  &  C.  578 ;  3  (2)  33  B.  B,  216  (9  B.  &  C.  403;  4 

Man.  &  By.  101).  Man.  &  By.  338). 
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privileged.  The  role  appears  to  have  been  correctly  laid  down  by  Coxhead 
the  Court  of  Exchequer,  that,  *'  if  fairly  warranted  by  any  reason-  biohardb, 
able  occasion  or  exigency,  and  honestly  made,  such  communications 
are  protected,  for  the  common  convenience  and  welfare  of  society ; 
and  the  law  has  not  restricted  the  right  to  make  them,  within  any 
narrow  limits."  In  the  present  case,  the  defendant  stood  in  a 
different  situation  from  any  other  person ;  he  was  the  only  person 
in  the  world  who  had  received  the  letter,  or  was  acquainted  with 
the  information  contained  in  it.  He  cannot,  therefore,  properly  be 
treated  as  a  complete  stranger  to  the  subject-matter  of  inquiry  (i), 
even  if  the  rule  excluded  strangers  from  the  privilege  (2). 

Upon  the  second  ground  of  qualification  —  was  the  danger 
sufficiently  imminent  to  justify  the  communication — it  is  true,  that 
the  letter,  which  came  to  the  defendant's  "^hands  about  the  14th  of  [  *ft98  ] 
December,  contains  within  it  the  information  that  the  ship  cannot 
get  out  of  harbour  before  the  end  of  the  month.  It  was  urged  that 
the  defendant,  instead  of  communicating  the  letter  to  the  owner, 
might  have  instituted  some  inquiry  himself.  But  it  is  to  be  observed 
that  every  day  the  ship  remained  under  the  command  of  such  a 
person  as  the  plaintiff  was  described  to  be,  the  ship  and  crew 
continued  exposed  to  hazard,  though  not  so  great  hazard  as  when 
at  sea;  not  to  mention  the  immediate  injury  to  the  shipowner 
which  must  necessarily  follow  from  want  of  discipline  of  the  crew, 
and  the  bad  example  of  such  a  master.  And,  after  all,  it  would  be 
too  much  to  say,  that,  even  if  the  thing  had  been  practicable,  any 
duty  was  cast  upon  the  defendant,  to  lay  out  his  time  or  money  in 
the  investigation  of  the  charge  (a). 

Upon  the  consideration  of  the  case,  I  think  it  was  the  duty  of  the 
defendant  not  to  keep  the  knowledge  he  gained  by  this  letter  him- 
self, and  thereby  make  himself  responsible,  in  conscience,  if  his 
neglect  of  the  warnings  of  the  letter  brought  destruction  upon  the 
ship  or  crew — that  a  prudent  and  reasonable  man  would  have  done 
the  same;  that  the  disclosure  was  made,  not  publicly,  but  privately 
to  the  owner,  that  is,  to  the  person  who  of  all  the  world  was  the 
best  qualified,  both  from  his  interest  in  the  subject-matter,  and  his 
knowledge  of  his  own  officers,  to  form  the  most  just  conclusion  as 
to  its  truth,  and  to  adopt  the  most  proper  and  effective  measures 

(1)  He  did  not  cease  to  be  a  stranger  once  more  become  a  stranger  to  the 

in  point  of  interest,  by  ceasing  to  be  a  subject-matter  of  inquiry  upon  ceasing 

stranger  in  point  of  knowledge.  to  be  the  sole  depositary  of  the  infor- 

(2}  In  this  view  of  the  case,  qucere,  mation  P 

whether  the   defendant  woidd  have  (3)  Vide  supra,  539,  n.  (1). 
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OoxHBAD  to  avert  the  danger ;  after  which  disclosarey  not  the  defendant,  bat 
BiouABDB.  the  owner,  became  liable  to  the  plaintiff,  if  the  owner  took  steps 
which  were  not  justifiable ;  as,  by  unjustly  dismissing  him  from  his 
employment,  if  the  letter  was  untrue.  And,  as  all  this  was  done 
with  entire  honesty  of  purpose,  and  in  the  full  belief  of  the  truth 
[  *^99  ]  of  the  information,  *and  that,  a  reasonable  belief,  I  am  still  of  the 
same  opinion  which  I  entertained  at  the  trial,  that  this  case  ranges 
itself  within  the  pale  of  privileged  communication,  and  that  the 
action  is  not  maintainable. 

I  therefore  think  the  rule  for  setting  aside  the  verdict  and  for  a 
new  trial,  should  be  discharged. 

COLTMAN,  3.: 

I  regret  much  that  I  am  unable  in  this  case  to  agree  with  the 
opinion  of  my  Lord  Chibf  Justiob,  that  it  is  a  sufficient  justi- 
fication of  the  defendant's  conduct,  that  he  acted  bond  fide^  and 
without  malice. 

The  facts  of  the  case,  which  I  consider  as  material,  are,  that,  on 
the  14th  of  December,  the  defendant  received  from  the  mate  of  a 
ship  belonging  to  Mr.  Ward,  a  letter  containing  imputations  against 
the  captain,  of  constant  drunkenness  and  unfitness  for  command, 
asking  for  the  defendant's  advice,  and  informing  him  that  the  ship 
was  then  at  Llanelly,  and  would  not  sail  thence  before  the  end  of 
the  month.  There  was  no  intimacy  between  the  defendant  and  Mr. 
Ward,  nor  any  relation  in  business  between  them.  The  defendant, 
after  consulting  with  two  friends,  by  their  advice  communicated  the 
letter  to  Mr.  Ward. 

I  apprehend  the  rule  of  law  applicable  to  questions  of  this  nature 
is  laid  down  with  accuracy  by  the  Court  of  Exchequer  in  the  case 
of  Toogood  v.  Spyring,  where  it  is  said,  *'  In  general,  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in  fact, 
and  injurious  to  the  character  of  another  (within  the  well-known 
limits  as  to  verbal  slander) ;  and  the  law  considers  such  publication 
as  malicious,  unless  it  is  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  cases,  the  occasion  prevents  the  inference  of  malice  which 
[  *600  ]  the  law  draws  from  unauthorized  "^communications,  and  affords  a 
qualified  defence  depending  upon  the  absence  of  actual  malice.  If 
fairly  warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected,  for  the  common 
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convenience  and  welfare  of  society  ;  and  the  law  has  not  restricted     Coxhead 
the  right  to  make  them,  within  any  narrow  limits.'*  Biohabds. 

Commanications  of  this  nature  have  been  commonly  termed 
privileged  communications ;  and  the  term,  if  not  strictly  accurate, 
is  perhaps  sufficiently  so  for  practical  purposes :  and  it  has  been 
generally  held,  and,  in  my  judgment,  rightly  held,  that  the  question 
whether  a  communication  is  privileged  or  not,  is  a  question  of  law 
for  the  Judge;  but,  in  considering  the  question  whether  a  communi- 
cation is  privileged  or  not,  the  condition  necessary  to  make  it 
privileged,  must  be  assumed.  What  I  mean  by  this  remark,  will 
be  more  intelligible  by  referring  to  the  line  of  argument  used  on 
the  discussion  of  the  present  motion.  In  the  first  argument  of  this 
case,  many  remarks  were  made  on  the  mate's  letter,  tending  to 
show  that  a  man  at  all  experienced  in  the  ways  of  the  world, 
could  not  have  been  duped  by  the  statements  in  the  letter,  or  have 
believed  them  to  be  true.  But  it  appears  to  me  that  such  a  line 
of  argument  is  inapplicable  to  the  question  of  law — whether  the 
communication  was  privileged ;  for,  the  question  of  law  is,  whether, 
assuming  that  the  defendant  really  and  bond  fide  believed  the  con- 
tents of  the  letter  to  be  true,  the  occasion  was  such  as  justified  the 
making  the  communication ;  in  other  words,  according  to  the  rule 
laid  down  by  the  Court  of  Exchequer  in  Toogoodv.  Spyringy  whether 
there  was  any  duty,  public  or  private,  legal  or  moral,  calling  on  the 
defendant  to  make  the  communication  complained  of.  It  cannot,  I 
think,  be  said  that  there  was  any  legal  duty,  was  there  any  moral 
duty,  calling  on  him  to  make  it  ? 

The  necessity  which  exists  in  the  transactions  of  society,  for  free  [  60i  J 
inquiry,  and  for  facilities  in  obtaining  information  for  the  guidance 
of  persons  engaged  in  important  matters  of  business,  has  so  far 
prevailed,  that  it  has  been  established  as  a  rule,  that,  for  words 
spoken  confidentially  upon  advice  asked,  no  action  lies,  unless 
express  malice  can  be  proved :  Bromage  v.  Prosaer.  The  duty 
which  may  be  supposed  to  exist,  to  give  advice  faithfully  to  those 
who  are  in  want  of  it,  has  been  allowed  to  prevail  for  the  sake  of 
the  general  convenience  of  business,  though  with  some  disregard  of 
the  equally  important  rule  of  morality,  that  a  man  should  not  speak 
ill,  falsely,  of  his  neighbour.  Even  though  the  statement  be  not 
on  advice  asked,  but  is  made  voluntarily,  that  circumstance  was 
said,  in  Pattison  v.  Jonest  ^ot  necessarily  to  prevent  the  statement 
from  being  considered  as  privileged.  Assuming,  then,  upon  the 
authority  of  that  case,  that  the  circumstance  of  the  communication 
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CoxHSAD  being  voluntary,  is  no  insuperable  bar  to  its  being  regarded  as  a 
BighIbds.  privileged  communication,  we  return  to  the  consideration  of  the 
question,  whether  there  was  any  moral  duty,  binding  on  the  defen- 
dant, to  make  the  communication  now  in  question.  And,  on  the 
best  consideration  I  can  give  the  subject,  I  think  the  duty  was 
plainly  the  other  way.  The  duty  of  not  slandering  your  neighbour 
on  insufficient  grounds,  is  so  clear,  that  a  violation  of  that  duty 
ought  not  to  be  sanctioned  in  the  case  of  voluntary  communications, 
except  under  circumstances  of  great  urgency  and  gravity. 

It  may  be  said,  that  it  is  very  hard  on  a  defendant  to  be  subject 
to  heavy  damages  where  he  has  acted  honestly,  and  where  nothing 
more  can  be  imputed  to  him  than  an  error  in  judgment.  It  may 
be  hard :  but  it  is  very  hard,  on  the  other  hand,  to  be  falsely 
accused.  It  is  to  be  borne  in  mind  that  people  are  bat  too  apt 
rashly  to  think  ill  of  others:  the  propensity  to  tale-bearing  and 
[  *602  ]  ^slander  is  so  strong  amongst  mankind,  and,  when  suspicions  are 
infused,  men  are  so  apt  to  entertain  them  without  due  examination, 
in  cases  where  their  interests  are  concerned,  that  it  is  necessary  to 
hold  the  rule  strictly  as  to  any  officious  intermeddling  by  which  the 
character  of  others  is  affected. 

In  the  present  case,  the  occasion  was  in  no  respect  urgent.  The 
vessel  was  not  to  sail  till  the  end  of  the  month.  There  was  abun- 
dant time  for  the  defendant  to  write  to  the  mate,  and  for  the  mate 
to  act  as  he  should  be  advised ;  or  for  the  defendant  to  take  any 
other  steps  to  ascertain  the  truth  of  the  statement,  before  he  com- 
municated it  in  a  quarter  where  it  was  likely  to  be  productive  of  so 
much  injury  to  the  plaintiff.  It  appears  to  me,  therefore,  that  the 
communication  ought  not  to  be  considered  as  being  privileged,  and 
that  its  being  made  band  fide  did  not  entitle  the  defendant  to  a 
verdict :  and,  with  the  greatest  deference  to  those  who  differ  from 
me,  and  whose  opinions  are  entitled  to  much  more  weight  than  that- 
which  I  have  formed,  I  think  it  my  duty  to  state  my  own. 

Cresswell,  J. : 

I  cannot,  without  much  regret,  express  an  opinion  in  this  case 
at  variance  with  that  which  is  entertained  by  my  Lord  and  one  of 
my  learned  brothers.  But,  having  given  full  consideration  to  the 
arguments  urged  at  the  Bar,  and  the  cases  cited,  and  not  being 
able  to  shake  off  the  impression  which  they  made  in  favour  of  the 
plaintiff,  I  am  bound  to  act  upon  the  opinion  that  I  have  formed. 
I  will  not  repeat  the  facts  of  the  case,  which  have  been  already 
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stated,  but  proceed  shortly  to  explain  the  grounds  npon  which  my     Ck>xR«ij> 
opinion  rests.  Richards. 

There  is  no  doubt  that  the  letter  published  by  the  defendant  of 
the  plaintiff,  was  defamatory ;  and  the  truth  of  its  contents  could 
not  be  proved.  The  plaintiff  was,  ^therefore,  entitled  to  maintain  [  *603  ] 
an  action  against  the  publisher  of  that  letter,  unless  the  occasion 
on  which  it  was  published  made  the  publication  of  such  letter  a 
lawful  act,  as  far  as  the  plaintiff  was  concerned,  if  done  in  good 
faith,  and  without  actual  malice.  To  sustain  an  action  for  a  libel 
or  slander,  the  plaintiff  must  show  that  it  was  malicious;  but  every 
unauthorised  publication  of  defamatory  matter  is,  in  point  of  law, 
to  be  considered  as  malicious.  The  law,  however,  on  a  principle  of 
policy  and  convenience,  authorises  many  communications,  although 
they  affect  the  characters  of  individuals;  and  I  take  it  to  be  a 
question  of  law,  whether  the  communication  is  authorised  or  not. 
If  it  be  authorised,  the  legal  presumption  of  malice  arising  from 
the  unauthorised  publication  of  defamatory  matter,  fails,  and  the 
plaintiff,  to  sustain  his  action,  must  prove  actual  malice,  or,  as  it 
is  usually  expressed,  malice  in  fact.  In  the  present  case,  the 
existence  of  malice  in  fact  was  negatived  by  the  jury ;  and  if  my 
Lord  was  right  in  telling  them,  that,  in  the  absence  of  malice  in 
fact,  the  publication  of  the  letter  was  privileged,  this  rule  should 
be  discharged.  It  therefore  becomes  necessary  to  inquire  within 
what  limits  and  boundaries  the  law  authorises  the  publication  of 
defamatory  matter.  Perhaps  the  best  description  of  those  limits 
and  boundaries  that  can  be  given  in  few  words,  is  to  be  found  in 
the  Judgment  of  Fabke,  B.,  in  Toogood  v.  Spyring  :  "  The  law  con- 
siders such  publication  as  malicious,  unless  it  is  fairly  made  by  a 
person  in  the  discharge  of  some  public  or  private  duty,  whether 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where 
his  interest  is  concerned."  It  was  not  contended  in  this  case  that 
any  legal  duty  bound  the  defendant  to  communicate  to  the  ship- 
owner the  contents  of  the  letter  he  had  received,  nor  was  the 
communication  made  in  the  conduct  of  his  own  affairs,  nor  was 
his  interest  concerned :  the  *authority  for  the  publication,  if  any,  [  '604  j 
must  therefore  be  derived  from  some  moral  duty,  public  or  private, 
which  it  was  incumbent  upon  him  to  discharge.  I  think  it  impos- 
sible to  say  that  the  defendant  was  called  upon  by  any  public  duty 
to  make  the  communication ;  neither  his  own  situation  nor  that 
of  any  of  the  parties  concerned,  nor  the  interests  at  stake,  were 
such  as  to  affect  the  public  weal.  Was  there  then  any  private  duty  ? 
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CoxBSAD  There  was  no  relation  of  principal  and  agent  between  the  ship- 
BicHARDB.  owner  and  the  defendant,  nor  was  any  trust  or  confidence  reposed 
by  the  former  in  the  latter;  there  was  no  relationship  or  intimacy 
between  them ;  no  inquiries  had  been  made ;  they  were,  until  the 
time  in  question,  strangers:  the  duty,  if  it  existed  at  all  as  between 
them,  must,  therefore,  have  arisen  from  the  mere  circumstance  of 
their  being  fellow-subjects  of  the  realm.  But  the  same  relation 
existed  between  the  defendant  and  the  plaintiff.  If  the  property 
of  the  shipowner  on  the  one  hand  was  at  stake,  the  character  of 
the  captain  was  at  stake  on  the  other  ;  and  I  cannot  but  think  that 
the  moral  duty  not  to  publish  of  the  latter  defamatory  matter  which 
he  did  not  know  to  be  true,  was  quite  as  strong  as  the  duty  to  com* 
municate  to  the  shipowner  that  which  he  believed  to  be  true.  Was, 
then,  the  defendant  bound  by  any  moral  duty  towards  the  writer  of 
the  letter,  to  make  the  communication?  Surely  not.  If  the  captain 
had  misconducted  himself,  the  mate  was  capable  of  observing  it, 
and  was  as  capable  of  communicating  it  to  the  owner  as  to  the 
defendant.  The  crew  were,  in  like  manner,  capable  of  observing 
and  acting  for  themselves.  The  mate  (if  he  really  believed  that 
which  he  wrote  to  be  true)  might,  indeed,  be  under  a  moral  duty 
to  communicate  it  to  his  owner :  but  the  defendant  had  no  right 
to  take  that  vicarious  duty  upon  himself :  he  was  not  requested  by 
the  mate  to  do  so,  but  was,  on  the  contrary,  enjoined  not  to  make 
the  communication. 
[  605  ]  I  ^ill  i^ot  attempt  to  comment  upon  the  very  numerous  cases 

that  were  quoted  at  the  Bar  on  the  one  side  and  on  the  other,  bat 
will  advert  to  one  or  two  which  tend  to  explain  the  term  "  moral 
duty,"  and  see  whether  it  has  ever  been  held  to  authorise  the 
publication  of  defamatory  matter  under  circumstances  similar  to 
those  which  exist  in  the  present  case.  In  Bromage  v.  Pro9$er^ 
Bayley,  J.,  in  his  very  elaborate  judgment,  speaks  of  slander  as 
*^primd  facie  excusable  on  account  of  the  cause  of  speaking  or 
writing  it,  in  the  case  of  servants'  characters,  confidential  advice, 
or  communications  to  those  who  ask  it  or  have  a  right  to  expect 
it."  With  regard  to  the  characters  of  servants  and  agents,  it  is  so 
manifestly  for  the  advantage  of  society  that  those  who  are  about 
to  employ  them  should  be  enabled  to  learn  what  their  previous 
conduct  has  been,  that  it  may  be  well  deemed  the  moral  duty  of 
former  employers  to  answer  inquiries  to  the  best  of  their  belief. 
But,  according  to  the  opinion  of  the  same  learned  Judge,  intimated 
in  PattUon  v.  Jofies,  it  is  necessary  that  inquiry  should  be  made, 
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in  order  to  render  lawful  the  communication  of  defamatory  matter,     Cozhbad 
although  he  was  also  of  opinion  that  such  inquiry  may  be  invited    riohabds. 
by  the  former  master.    And  in  Rogers  v.  Clifton^  Ghambbe,  J., 
quoted  a  similar  opinion  of  Lord  Mansfield's,  expressed  in  Lowry 
V.  Aikenhead{i). 

It  was  contended  during  the  argument  of  this  case,  that  the 
protection  given  to  masters  when  speaking  of  the  conduct  of 
servants,  was  more  extensive,  and  applied  also  to  communications 
made  to  former  employers ;  and  Child  v.  Affleck  was  mentioned  as 
an  instance.  But  the  communication  to  the  former  master  was 
not  made  a  ground  of  action  in  that  case,  and  was  introduced  only 
as  evidence  that  the  statement  made  in  answer  to  the  inquiry  of 
the  new  master  was  malicious.  The  *same  observation  applies  to  [  *606  ] 
Rogers  v.  Clifton;  and  it  may  be  collected  from  the  report  that 
Chambrb,  J.,  was  of  opinion,  that,  where  statements  are  made 
which  are  not  in  answer  to  inquiries,  the  defendant  must  plead, 
and  prove,  a  justification. 

Again,  where  a  party  asks  advice  or  information  upon  a  subject 
on  which  he  is  interested;  or  where  the  relative  position  of  two 
parties  is  such  that  the  one  has  a  right  to  expect  confidential 
information  and  advice  from  the  other ;  it  may  be  a  moral  duty  to 
answer  such  inquiries  and  give  such  information  and  advice ;  and 
the  statements  made  may  be  rendered  lawful  by  the  occasion, 
although  defamatory  of  some  third  person,  as  in  Dunman  v.  Bigg  (2) 
and  Todd  v.  Hawkins  (3). 

Two  cases,  Herver  v.  DowsoniA^  and  Cleaver  v.  Sarraude^ 
reported  in  M'Dougall  v.  Claridge{5)f  were  quoted  as  authorities 
for  giving  a  more  extended  meaning  to  the  term  "  moral  duty," 
and  making  it  include  all  cases  where  one  man  had  information, 
which,  if  true,  it  would  be  important  for  another  to  know.  But 
the  notes  of  those  cases  are  very  short :  in  the  former  the  precise 
circumstances  under  which  the  statement  was  made — see  King  v.  • 
Watts  {6)y  that  such  a  statement  made  without  inquiry  is  not 
lawful — and  in  the  latter,  the  position  of  the  defendant  with 
reference  to  the  Bishop  of  Durham,  to  whom  it  was  made,  are  left 
unexplained.  I  cannot,  therefore,  consider  them  as  satisfactory 
authorities  for  the  position  to  establish  which  they  were  quoted : 
and,  in  the  absence  of  any  clear  and  precise  authority  in  favour 

(1)  3  Bo8.  &  P.  594.  (4)  BuU.  N.  P.  8. 

(2)  10  E.  B.  680,  n.  (1  Camp.  269).  (5)  10  R.  B.  680  (1  Camp.  268) 

(3)  2  Moo.  &  Bob.  20;  8  Car.  &  P.  88.         (6)  8  Car.  &  P.  614. 
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CozHBAD     of  it,  I  cannot  persuade  myself  that  it  is  correct,  as,  if  established 
BiGHABDs.     ftt  all,  it  must  be  at  the  expense  of  another  moral  daty,  viz.  not 
[  •607  ]      *to  publish  defamatory  matter  unless  you  know  it  to  be  true. 

For  these  reasons,  I  am  of  opinion,  that  the  rule  for  a  new  trial 
should  be  made  absolute. 

Erle,  J. : 

In  this  case  a  rule  nisi  for  a  new  trial  was  obtained  on  the 
ground  of  misdirection. 

The  plaintiff,  who  was  the  captain  of  a  ship,  brought  his  action  for 
a  publication  of  a  libel  in  showing  to  the  shipowner  a  letter  from 
the  mate  to  the  defendant,  imputing  misconduct  to  the  captain. 

The  defendant,  who  was  a  stranger  to  the  plaintiff,  and  but  little 
known  to  the  shipowner,  had  reason  to  believe,  from  the  contents 
of  the  letter,  that  the  ship  and  crew  were  in  danger  of  destruction 
if  the  letter  was  withheld,  and  that  such  danger  would  be  averted 
if  the  letter  was  shown.  The  jury  were  directed  to  find  for  the 
defendant,  if,  in  their  judgment,  the  defendant  acted  bond  fide  in 
showing  the  letter ;  and  this  direction  is  the  subject  of  objection. 

The  plaintiff  contends  that  there  was  no  evidence  to  rebut  the 
presumption  of  malice  arising  from  the  publication  of  a  libel ;  that 
there  was  no  justifying  occasion  for  the  communication  in  question, 
because  the  defendant  stood  in  no  relation  either  to  the  shipowner 
or  to  the  captain,  and  had  no  interest  in  the  ship  or  crew. 

But  the  principle  upon  which  communications  may  be  said  to 
be  protected,  the  presumption  of  malice  being  rebutted,  appears 
to  me  to  be  not  restricted  in  the  manner  so  contended  for.  Among 
such  protected  communications,  there  are  some  in  which  the  pro- 
tection is  derived  from  the  subject-matter  alone,  without  regard 
to  any  relation  in  which  the  author  may  stand,  such  as  criticism 
and  public  comments :  Carr  v.  Hood  (i),  Panneter  v.  Coupland  (2). 
[  608  ]  There  are  others  in  which  the  protection  is  derived  from  the 

relation  in  which  the  giver  of  the  information  stands  to  the  person 
who  is  the  subject  of  it ;  as  in  the  case  of  a  communication  by  a 
party  in  the  conduct  of  his  affairs  where  his  interest  is  concerned : 
Fairman  v.  Ivea  (s),  M*Dougdll  v.  Clatidge  (4),  Toogood  v.  Spyting. 

There  is  also  another  class  in  which  the  protection  appears  to 
me  to  be  derived  from  the  relation  in  which  the  receiver  of  the 
information  stands  to  the  person  who  is  the  subject  of  it ;  as  in 

(1)  10  R.  E.  701,  n.  (1  Camp.  355).  (3)  24  E.  E.  514  (5  B.  &  Aid.  642). 

(2)  55  E.  E.  529  (6  M.  &  W.  105).  (4)  10  E.  E.  680  (1  Camp.  267). 
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the  caee  of  information  given  to  prevent  damage  from  miscondaet ;  Coxhbad 
and  for  this  class  I  think  it  is  not  essential  that  the  giver  of  the  riohabds. 
information  should  stand  in  any  relation  to  the  other  parties. 

It  is  clear  that  the  rule  is  founded  on  a  consideration  of  the 
importance  of  the  information  to  the  interest  of  the  receiver.  And 
this  consideration  has  no  reference  to  the  source  whence  the 
information  is  derived. 

Cases  have  been  referred  to  in  which  such  information  was  held 
to  be  justified,  if  the  bma  fides  was  found  by  the  jury,  and  in  which 
no  mention  is  made  of  the  defendant's  being  placed  in  any  relation 
which  made  it  a  duty  on  his  part  to  inform. 

The  notice  to  a  vendor  to  beware  of  the  plaintiff  as  purchaser, 
in  Herver  v.  Dowsan,  also  the  notice  to  a  landlord  of  the  mis- 
conduct of  the  plaintiff,  his  steward,  in  Cleaver  v.  Sarraude,  also 
the  notice  to  a  next  friend  of  an  infant  plaintiff  in  a  Chancery  suit, 
to  beware  of  the  character  of  the  plaintiff,  as  likely  to  create 
liability  for  costs,  in  Wright  v.  Woodgate,  and  the  notice  of  a  report 
of  a  run  upon  the  Bank  of  the  plaintiff  to  a  person  being  in  the 
neighbourhood,  and  liable  to  be  affected  thereby,  in  Bromage  v. 
Prosser,  may  be  taken  as  examples. 

A  common  application  of  the  principle  is,  in  the  giving  of  the 
characters  of  servants ;  and  this  occurs  *most  frequently  in  respect  [  *^^  ] 
of  a  former  master's  answer  to  an  inquiry ;  and  the  rule  is  often 
expressed  as  if  it  were  essential  that  the  giver  of  the  information 
should  stand  in  the  relation  of  the  former  master.  But,  on  con- 
sidering the  reason  of  the  rule,  and  the  authorities,  that  form  of 
expression  appears  to  me  to  be  incorrect. 

It  is  clear  that  the  rule  is  founded  on  the  interest  of  the  receiver 
to  know  the  character  of  the  servant.  It  is  also  clear,  that,  if  the 
giver  of  the  information  indulges  any  selfish  motive  in  giving  a  bad 
character,  he  loses  the  protection,  on  the  ground  of  express  malice. 

In  Rogers  v.  Clifton^  Pattison  v.  Jones,  and  Child  y.  Affleck,  it 
was  considered  by  some  Judges  that  a  former  master  volunteering 
a  character,  would  be  justified  if  acting  bond  fide :  but  a  former 
master  so  volunteering  stands  in  no  relation  either  to  the  servant 
or  the  new  master ;  he  is;  in  effect,  a  stranger,  and  is  not  called 
on  by  inquiry. 

In  Blake  v.  Pilfold  (i),  the  defendant,  who  stood  in  no  present 
or  past  relation  to  the  plaintiff  or  his  employers,  was  held  justified 
in  communicating  the  information  he  had  received,  on  account  of 
(1)  42  B.  B.  776  (1  Moo.  &  Bob.  198). 
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cozHKAD     the  interest  which  the  employers  of  the  plaintiff  had  in  knowing 
Richards,     his  character. 

One  of  the  earliest  cases  on  the  protection  to  a  former  master  in 
giving  a  character  of  a  servant,  is  decided  (i)  as  coming  within  the 
general  principle  respecting  confidential  communications,  and  not 
upon  any  consideration  of  the  relation  of  master :  Ednwndson  v. 
Stevenson  (2). 

In  the  present  case,  the  defendant,  having  reason  (a)  to  believe 

he  was  in  possession  of  information  important  to  the  shipowner, 

in  respect  of  his  captain,  gave  it  for  the  purpose  of  preventing  a 

[  *6io  ]      considerable  damage  to  his  *property  from  misconduct ;  and,  on 

this  ground,  appears  to  me  to  be  justified. 

The  defendant  also  had  reason  to  believe,  that,  by  giving  this 
information,  he  should  save  the  lives  of  the  crew  (4) ;  and  on  this 
ground  also,  he  appears  to  me  to  be  justified  in  giving  it,  either  to 
the  crew,  or  to  the  shipowner  on  their  behalf,  supposing  always 
that  the  jury  found  that  he  acted  with  good  faith. 

Some  objection  was  made  to  the  mode  of  communication.  But 
it  appears  to  me  to  have  been  as  cautious  as  could  be  required 
under  the  circumstances ;  and,  if  the  defendant  acted  incautioasly, 
or  went  to  some  degree  beyond  what  may  be  thought  to  have  been 
strictly  required  for  his  purpose,  these  were  matters  for  the  jury, 
as  evidence  of  malice. 

The  evil  likely  to  arise  from  protecting  information  bond  Jide 
given  to  prevent  damage  from  misconduct,  appears  to  me  much 
less  than  that  which  would  result  from  putting  a  stop  to  such 
information,  by  rendering  the  giver  of  it  liable  in  damages,  unless 
he  has  legal  proof  of  the  truth:  and  the  circumstance  of  the 
information  being  officious,  or  without  reasonable  grounds,  or  of 
slight  importance,  ought  to  be  appreciated  by  the  jury  (5). 

It  follows,  that,  in  my  judgment,  the  rule  should  be  discharged. 

The  Court  being  thus  divided  in  opinion. 

The  rvle  for  a  new  trial  fell  to  the  ground^  and  the 
defendant  retained  his  verdict  (6). 

(1)  Or,  at  least,  is  so  classed  by  the     oumstanoes,  by  the  jury. 

editor.  (6)  The  fimding  of  the  jury  in  this 

(2)  Bull.  N.  P.  8.  case,  supra,  p.  535,  does  not  seem  to 

(3)  The  finding  was,  that  he  did  in  be  inconsistent  with  the  information 
fact  believe.  having  been  of  slight  importance,  and 

(4)  Qttcere  whether  this  is  an  communicated  officiously,  and  without 
inference  of   law   or   a    fact   to   be  reasonable  ground. 

considered,  if  warranted  by  the  cir-         (6)  See  the  next  case. 
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BLACKHAM  v.  PUGH  (1).  im. 

Jwn,  SI. 
(2  C.  B.  611—627 ;  S.  C.  16  L.  J.  0.  P.  290.)  

A«,  a  trader,  being  indebted  to  B.  upon  an  unexpired  credit,  employs  C.  L  ^^^  J 
to  sen  his  goods  by  auction,  and  absents  himself,  tinder  circumstances 
sufficient  to  induce  B.  to  believe  that  an  act  of  bankruptcy  has  been  com- 
mitted. B.  gives  notice  to  0.  not  to  pay  over  the  proceeds  to  A.,  *'he 
having  committed  an  act  of  bankruptcy."  In  an  action  by  A.  against  B. 
charging  this  notice  as  a  libel,  it  was  held  by  Tdtdal,  Ch.  J.,  and  Coltman 
and  Eblb,  J  J.,  to  be  a  privileged  communication,  dissentiente  Csesswbll,  J. 

Casb,  for  a  libel  upon  the  plaintiff  in  the  way  of  his  trade. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before 
and  at  the  time  of  the  committing  of  the  several  grievances  by  the 
defendant  thereinafter  mentioned,  was  a  trader  within  the  meaning 
and  intent  of  the  laws  and  statutes  in  this  realm  relating  to  and 
concerning  bankrupts,  and  carried  on  the  trade  of  a  currier  &c.,  to 
wit,  in  London,  and  had  always  exercised  and  carried  on  his  said 
trade  with  integrity  and  punctuality  of  dealing,  and  had  always 
been  able  and  willing  to  pay,  and  had  in]  fact  always  punctually 
paid,  his  just  debts,  and  had  never  been  in  insolvent  or  bad  circum- 
stances, or  committed  an  act  of  bankruptcy ;  and  that  by  means  of 
the  premises  the  plaintiff,  before  and  up  to  the  time  of  the  com- 
mitting (fee,  had  deservedly  obtained  the  good  opinion  and  credit 
of  all  his  neighbours,  and  other  good  and  worthy  subjects  of  this 
realm  to  whom  he  was  in  anywise  known,  &c. ;  that,  before,  &c.,  the 
plaintiff,  being  desirous  of  retiring  from  his  said  trade,  had  adver- 
tised for  sale,  and  caused  to  be  sold,  by  public  auction,  by  certain 
persons  carrying  on  the  business  of  auctioneers  under  the  name, 
style,  or  title  of  Southey  &  Son,  his,  the  plaintiff's,  stock  in  trade 
and  implements  of  his  said  trade,  and  other  goods  and  chattels 
being  in  and  upon  the  shop  and  premises  where  he,  the  plaintiff, 
so  carried  on  his  said  trade  as  aforesaid,  and  the  proceeds  of  the 
said  sale,  amounting  to  600Z.,  had,  after  such  sale  as  aforesaid,  been 
received  by,  and  at  the  time  of  the  committing,  &c.  remained  in 
the  hands  of,  Southey  &  Son,  as  such  auctioneers ;  that,  before  the 
*time  of  the  committing,  &c.,  and  before  the  time  of  such  sale  as  [  *612  ] 
thereinbefore  mentioned,  the  plaintiff  had  purchased  divers  goods 
of  the  defendant  at  or  for  the  price  or  sum  of  622.  12«.  9d.,  upon  a 
certain  credit,  to  wit,  of  two  months;  that  such  credit  had  not 
expired  at  the  time  of  the  committing,  &c. ;  yet  that  the  defendant 

(1)  Approved  in  Baker  v.  Carrick  L.  E.  5  a  B.  608,  39  L.  J.  a  B.  202, 
[1894]  1  Q.  B.  838,  63  L.  J.  Q.  B.  399,  and  BohaJiaw  v.  Smith  (1878)  38  L.  T. 
C.  A.    See  alBO  Davies  v.  Snead  (1870)      (N.  S.)  123.--J.  Q.  P. 
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Blackhau    well  knowing  the  premises,  bat  greatly  envying,  &c.,  and  wickedly 
Pdoh.       ^^^  maliciously  intending  to  injure  the  plaintiff  in  his  good  name, 
&c.,  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
had  been  and  was  in  bad  and  insolvent  circumstances,  and  had 
committed  an  act  of  bankruptcy,  and  was  incapable  of  paying  his 
just  and  true  debts,  &c.,  and   also  maliciously  to  prevent  the 
plaintiff  from  receiving  the  proceeds  of  the  said  sale  therein- 
before mentioned  from  Southey  &  Son  (i),  theretofore,  to  wit»  on 
the  27th  of  June,  1844,  caused  and  procured  to  be  written  and 
published  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  his  said  trade  as  aforesaid,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  said  trade,  in  the  form  of  a  notice 
written  by  the  direction,  and  at  the  request,  and  by  the  order  of  the 
defendant,  by  certain  persons  then  being  the  attorneys  and  solicitors 
of  the  defendant,  to  wit,  &c.,  and  directed  and  sent  by  the  last- 
mentioned  persons  to  Southey  &  Sou,  and  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  and  defamatory  matter  of 
and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his 
said  trade,  following,  to  wit,  "Messrs.  Southby  &  Son, — ^We hereby 
[  *6i3  ]      *give  you  notice,  and  require  you,  not  to  part  with  the  proceeds  of 
the  sale  of  the  stock  in  trade,  goods,  chattels,  and  effects  of  H.  J. 
Blackham,  of,  &c.,  (meaning  the  plaintiff),  which  have  been  lately 
sold  by  you  (meaning  the  said  Southey  &  Son)  by  public  auction 
on  the  premises,  the  said  H.  J.  Blackham  (meaning  the  plaintiff) 
havmg  committed  an  act  of  bankruptcy ; "  that,  by  means  of  the 
committing,  &c.  the  plaintiff  was  greatly  injured  in  his  good  name, 
fame,  and  credit  with  and  amongst  all  his  neighbours  and  acquaint- 
ance, &c. ;    and  that  by  means  of  the  committing,  &c.,  and  in 
consequence  of  the  said  notice  so  written  and  sent  to  Southey 
&  Son  as  aforesaid,  Southey  &  Son  confiding  in,  and  believing 
the  truth  of,  the  statement  therein  contained,  detained  the  moneys 
so  remaining  in  their  hands  as  aforesaid,  being  the  moneys  arising 
from  the  said  sale,  and  had  wholly  refused  to  pay  the  same  to  the 
plaintiff;  that  the  plaintiff  had  in  consequence  thereof  lost  and  been 
deprived  of  the  use  and  benefit  of  the  said  moneys  for  a  long  space 

(1)  Both  in  this  case  and  in  Coxhead  which  is  laid  as  a  special  damage, 

V.   Richards,    supra,   p.   530,    special  appears  to  be  merely  the  wrongful 

damage  was  laid;   but  this  circum-  refusal,  of  a  solvent  debtor,  to  pay 

stance  was  not  treated  as  creating  any  what  is  shown  by  the  declaration,  and 

distinction  between  these  and  other  must  be  taken  as  against  the  plaintiff, 

cases   of   libel.     Here   indeed,    that  to  be  a  clear  legal  debt. 
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of  time,  to  wit,  from  the  time  of  the  committing,  &c.  mitil  the  com- 
mencement of  this  suit;  and  that  the  plaintiff  also  by, means  of 
the  premises  had  suffered  and  undergone  great  annoyance,  trouble, 
and  pain  of  mind,  &c. 

To  this  count  the  defendant  pleaded  :  First,  Not  guilty ;  secondly, 
to  part  of  the  declaration,  that  the  plaintiff  did  not  purchase  any 
goods  of  the  defendant  upon  a  credit  which  had  not  expired  at  the 
time  of  the  committing  of  the  grievances,  &c.,  viodo  et  formd ;  con- 
cluding to  the  country  ;  thirdly,  that,  at  the  time  of  the  committing 
of  the  grievances  in  the  first  count  mentioned,  the  plaintiff  was 
indebted  to  the  defendant  in  62L  128.  9d.  for  goods  sold  and 
delivered  (i) ;  and  that  *this  sum  was  then  due,  and  that  the  plain-  [  •eu  ] 
tiff,  being  so  indebted  and  being  a  trader,  had  committed  an  act  of 
bankruptcy,  by  absenting  himself  from  his  place  of  business,  with 
intent  to  defeat  and  delay  the  defendant ;  verification. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the 
third,  replied  de  injwiid. 

The  cause  was  tried  before  Parke,  B.,  at  the  Summer  Assizes  for 
the  county  of  Surrey,  in  1844.  The  facts  were  as  follows:  The 
plaintiff  was  a  currier  and  leather-seller,  carrying  on  his  trade  in 
Union  Street,  South wark.  The  defendant  was  a  tanner.  In  April, 
1844,  the  plaintiff  purchased  goods  of  the  defendant  to  the  amount 
of  622.  128.  9d.,  upon  the  customary  credit  of  two  months.  In 
June,  the  plaintiff,  intending  to  wind  up  his  concerns  and  retire 
from  business,  employed  Messrs.  Southey  &  Son,  auctioneers,  to 
dispose  of  his  stock  by  public  sale.  The  sale  was  accordingly 
advertised  to  take  place  on  the  premises  on  Wednesday,  the 
26th  of  June.  On  the  following  day,  which  was  the  customary 
collecting  day  in  the  trade,  the  defendant's  collector  called  for 
payment  of  the  account,  when  he  found  the  goods  all  sold  aird  in 
course  of  being  removed,  no  person  being  upon  the  premises  to 
explain  the  plaintiff's  absence.  The  defendant  immediately  caused 
the  following  notice  to  be  served  upon  the  auctioneers : 

"Messrs.  Southey  4  Son, — We  hereby  give  you  notice,  and 
require  you,  not  to  part  with  the  proceeds  of  the  sale  of  the 

(2)  A  dehitum  in  prcuenti  solvendum  debitum  solvendum  in  prcesenti.    The 

in  fiduro  would  have    justified   the  third  plea  appears  to  be  wholly  un- 

notioe  to  the  auctioaeers,  supposing  necessary ;  as  the  defendant  could  not 

an  act  of  bankruptcy  had  been  com-  succeed    upon    that   plea  unless  the 

xnitted ;  but  the  allegation  of  debt  in  plaintiff   failed    to    prove    the     fact 

the  third  plea  could  be  supported  only  traversed  by  the  second, 
by   proof   of  a  debt  actiudly  due— 
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Blackhau    stock  in  trade,  goods,  chattels,  and  effects  of  Henry  John  Black- 

PuoH.       ham,  of  No.  168,  Union  Street,  Southwark,  leather-seller,  which 

have  been  lately  sold  by  you  by  public  auction  on  the  premises ; 

[•615]      the  said  Henry  John  *BIackham  having  committed  an  act   of 

bankruptcy.    Dated,  this  27th  of  June,  1844. 

(Signed)  ''Dimmock  and  Bubbbt, 

'^  12,  Size  Lane,  solicitors  for  Mr.  Edward  Pugh,  a 
creditor  of  the  said  H.  J.  Blackham." 

In  consequence  of  this  notice,  Southey  &  Son  refused  to  pay  over 
to  the  plaintiff  the  proceeds  of  the  sale.  On  the  29th  of  June,  the 
defendant  withdrew  the  notice ;  but  the  auctioneers  declined  to  act 
upon  such  withdrawal,  unless  the  defendant's  solicitors  would  assure 
them  that  the  notice  that  the  plaintiff  had  committed  an  act  of 
bankruptcy  had  been  given  under  a  misapprehension.  This  the 
defendants*  solicitors  refused  to  do ;  and  the  proceeds  of  the  sale 
were  not  paid  over  to  the  plaintiff  until  after  the  trial  of  this 
cause. 

A  witness  was  called  on  the  part  of  the  defendant,  to  prove  an 
admission  by  the  plaintiff  that  he  had  committed  an  act  of  bank- 
ruptcy, by  absenting  himself  from  his  place  of  business  for  the 
purpose  of  delaying  his  creditors.  The  attempt  was  held  to  have 
failed. 

It  was  then  insisted  on  the  defendant's  behalf,  that  the  notice  to 
Southey  &  Son  was  a  privileged  communication,  inasmuch  as  it 
was  a  statement  made,  bond  fde^  and  in  the  full  belief  of  its  truth, 
by  a  person  having  an  interest  in  the  subject-matter,  and  to  a 
person  interested  in  receiving  the  information ;  and,  consequently, 
that  the  action  was  not  maintainable  without  proof  of  express 
malice. 

The  learned  Baron  told  the  jury  that  they  must  at  all  events  find 
for  the  plaintiff  on  the  second  issue,  the  period  of  credit  not  having 
expired  at  the  time  the  notice  was  served  upon  the  auctioneers ; 
that  the  communication  was  not  privileged,  though  made  bond  fide 
and  in  the  belief  of  its  truth,  and  therefore  that  the  plaintiff  was 
also  entitled  to  a  verdict  on  the  first  issue;  and  that  he  was 
[  *6i6  ]  entitled  likewise  to  a  verdict  upon  the  *third  issue,  unless  they 
thought  the  defendant  had  made  out  his  third  plea. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  501. 

Shee,  Serjt.,  in  Michaelmas  Term,  1844,  on  the  part  of  the 
defendant,  obtained  a  rule  niti  for  a  new  trial,  on  the  ground  of 
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misdirection.      He   cited    M'DougaU  v.   Claridge(i),  Fairman  v.    Blaokham 
Ji?e«  (2),  Woodward  v.  Lander  (s)^  and  Shipley  v.  Todhunter  {4).  puoh. 

Sir  T.  Wild€,  and  CJianneU^  Serjts.  (with  whom  was  Bramwell), 
showed  cause  in  Easter  Term,  1845  (5) : 
The  notice  in  qaestion,  which  falsely  imputed  to  the  plaintiff 
the  commission  of   an  act  of  bankruptcy,  was  not  a  privileged 
commmiication.  The  charge  was  wholly  gratuitous  and  unfounded, 
and  was  of  a  character  most  offensive  and  injurious.    Is  this  within 
the  rule  laid  down  by  Pabkb,  B.,#in  Toogood  v.  Sparing  (6),  a  com- 
munication "fairly  made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct 
of  his  own  afiiairs  in  matters  where  his  interest  is  concerned  ?  " 
Here,  the  defendant  had  not  the  sort  of  interest  that  will  afford  an 
excuse  for  a  libel.    In  M'DougaU  v.  Claridge  (i),  the  letter  was  held 
to  be  a  privileged  communication  because  written  by  a  party  to  the 
suit.     So,  in  Dunman  v.  Bigg  (7),  the  communication  was  held  to  be 
privileged  because  made  by  a  creditor,  to  the  surety  of  his  debtor,  in 
a  matter  in  which  both  are  interested.    *  Shipley  v.  Todhunter  (4)  is       [  *617] 
also  an  authority  to  show  that  a  man  may  lawfully  communicate  to 
another  any  information  he  is  possessed  of  in  a  matter  in  which 
they  have  a  mutual  interest,  though  such  communication  may 
convey  reflections  injurious  to  a   third  party.      Fairman  v.  Ives 
and  Woodward  v.  Lander  have  no  application:  they  were  cases 
of  complaints  bond  fide  made  to  public  offices,  for  the  purpose  of 
obtaining  redress  of  grievances.    Here,  the  real  question  is,  whether 
this  was  a  communication  made  by  the  defendant  in  a  matter  in 
which  his  own  interest  was  concerned,  and  made  in  the  legitimate 
conduct  of  his  own  affairs.    A  man  must  not  so  conduct  his  own 
affairs  as  altogether  to  overlook  his  neighbour's  rights. 

(Eble,  J. :  Would  the  defendant  have  been  justified,  if  it  had 
appeared  that  he  had  reasonable  ground  for  supposing  that  the 
plaintiff  had  committed  an  act  of  bankruptcy  ?) 

(1)  10  R  R  679  (1  Camp.  267).  Richards,    ante,    p.    530,   took   place 

(2)  24  E.  B.  514  (5  B.  &  Aid.  642;  before  Tindal,  Ch.  J.,  and  Coltman, 
1  Dowl.  A  By.  252;  1  Chitty,  85).  CressweU,  and  Erie,  JJ. 

(3)  40  B.  B.  816  (6  Car.  &  P.  548).  (6)  40  B.  B.  523  (1  Or.  M.  &  B.  193 ; 

(4)  7  Car.  A  P.  680.  4  Tyr.  582). 

(5)  The  argument  upon  this  rule,  (7)  10  B.  B.  680,  n.  (1  Camp. 
wMdk  had  been  postponed  until  after  269,  n.). 

the  second  argument  of  Coxhead  y. 
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Blaokuam    Clearly  not.    But  here  the  credit  had  not  expired ;  the  defendant 
PuGH.       must  therefore  have  known  that,  as  far  as  he  was  concerned,  no  act 
of  bankruptcy  could  have  been  committed. 

Shee,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule  : 

The  learned  Judge  ought  to  have  told  the  jury  that  the 
circumstances  under  which  the  notice  was  given,  afforded  a 
legal  justification.  The  case  clearly  falls  within  the  principle  of 
those  authorities  in  which  it  has  been  held,  that  a  communication 
bond  fide  made  for  the  purpose  of  obtaining  redress,  to  one  who  may 
fairly  be  supposed  to  have  the  means  of  affording  it,  is  protected. 

(Gbesswell,  J.:  Coxheady,  Richards (i)  turned  upon  the  existence 
of  a  supposed  moral  duty  on  the  part  of  the  recipient  of  information, 
to  convey  it  to  one  who  has  an  interest  in  being  possessed  of  it : 
this  case  turns  on  the  ground  of  interest ;  there  is  no  moral  duty.) 

[  *6i8  ]      Perhaps,  *the  defendant  owed  a  moral  duty  to  the  auctioneers:  they 
had  an  interest  in  the  matter. 

(Gbesswell,  J. :  They  could  have  had  no  interest,  if  they  had  had 
no  notice.) 

At  all  events,  the  defendant  had  such  an  interest  in  the  matter,  as 

to  excuse  any  little  excess  of  zeal  on  his  part.    In  Fairman  v.  Ires, 

the  letter  was  addressed  to  one  who  had  no  means  of  giving  the 

redress  that  was  sought.     The  present  case  falls  precisely  within 

the  rule  laid  down  by  Parke,  B.,  in  Toogood  v.  Spyring :  and  that 

rule  is  quite  consistent  with  what  is  said  by  Lord  Denman,  Gh.  J., 

in  the  subsequent  case  of  Tnson  v.  Evans (2):  ''Anyone,  in  the 

transaction  of  business  with  another,  has  a  right  to  use  language, 

bond  fide,  which  is  relevant  to  that  business,  and  which  a  due 

regard  to  his  own  interest  makes  necessary,  even  if  it  should 

directly,  or  by  its  consequences,  be  injurious  or  painful  to  another; 

and  this  is  the  principle  on  which  privileged  communication  rests.*' 

Here,  the  communication  was  made  in  the  bond  fide  belief,  that  an 

act  of  bankruptcy  had  been  committed ;  and  in  a  manner  as  little 

injurious  or  offensive  as  the  circumstances  would  admit  of.    Even 

if  the  credit  had  not  expired,  the  defendant,  assuming  an  act  of 

bankruptcy  to  have  been  committed,  would,  for  this  purpose,  have 

had  all  the  rights  of  a  present  creditor. 

Cur.  adv.  vuU. 

(1)  Ante,  p.  530.  (2)  54  B.  B.  674  (12  Ad.  &  £1.  733). 
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TiNDAL,  Ch.  J. :  Blaokham 

r. 

This  was  an  action  upon  the  case  for  a  libel  upon  the  plaintiff  in       PaoH. 
the  way  of  his  trade. 

The  declaration  stated  that  the  plaintiff  had  sold  his  stock  in 
trade  by  auction,  and  that  the  proceeds  were  then  in  the  hands  of 
his  auctioneers ;  and  that  he,  the  plaintiff,  had  purchased  of  the 
defendant  certain  goods  to  the  amount  of  62Z.  and  upwards,  upon  a 
credit  which  had  not  then  expired ;  and  that  the  defendant  falsely 
*and  maliciously  published  the  libel  complained  of,  in  the  form  of  [  *619  ] 
a  notice,  which  he  procured  his  attorneys  to  send  to  his  said 
auctioneers ;  by  which  notice  they  were  desired  not  to  part  with 
the  proceeds  of  the  sale  in  their  hands,  the  plaintiff  having 
coDomitted  an  act  of  bankruptcy. 

Besides  the  general  issue,  there  was  a  second  plea,  alleging  that 
the  goods  were  not  bought  upon  a  credit  that  had  not  expired  at  the 
time  of  the  libel,  and  a  third  plea  alleging  that  the  plaintiff  had 
committed  an  act  of  bankruptcy,  both  of  which  were  found  for 
the  plaintiff;  but  upon  neither  of  which  any  question  now  arises. 
Upon  the  general  issue,  the  jury  returned  a  verdict  for  the  plaintiff, 
by  the  direction  of  the  learned  Judge,  who  told  the  jury  this  was 
not  a  case  in  which  the  defendant  was  justified  under  the  general 
issue,  although  he  made  the  communication  bond  fide,  and  believing 
it  to  be  true  at  the  time.  And  whether  this  direction  of  the  learned 
Judge  was  right  or  not,  is  the  question  raised  for  our  consideration, 
on  a  motion  for  a  new  trial. 

This  action,  it  is  to  be  observed,  is  not  an  action  against  the  defen- 
dant for  maliciously,  and  without  any  reasonable  or  probable  cause, 
dkecting  his  attorneys  to  give  the  notice  to  the  auctioneers ;  under 
which  form  of  action,  the  defendant  would  have  been  held  liable  in 
damages  to  the  plaintiff,  if,  without  any  reasonable  cause,  but  from 
over-precipitation,  or  unfounded  suspicion,  he  had  caused  such 
notice  to  be  given.  But  this  is  an  action  for  a  false  and  malicious 
libel.  And  the  question  is,  whether  such  action  is  maintainable 
where  there  is  altogether  the  absence  of  any  malice  in  fact,  and  where 
the  defendant,  having  a  personal  interest  in  preventing  the  money 
from  being  paid  over  to  the  plaintiff,  did,  with  perfect  good  faith, 
and  in  the  full  belief  that  the  plaintiff  had  committed  an  act  of 
bankruptcy,  direct  his  attorneys  to  give  such  notice  to  the  auctioneers. 

If  the  defendant  had  issued  a  fiat  in  bankruptcy  against  *the       [  *620  ] 
plaintiff,  in  pursuance  of  his  notice  (i),  it  is  perfectly  clear  that  the 
(1)  The  notice  under  the  statute. 
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Blaoxham  plaintiff  coald  not  have  sued  him  in  an  action  of  slander  or  for  a 
PuoH.  libel,  but  must  have  brought  his  action  for  maliciously,  and  without 
any  reasonable  or  probable  cause,  issuing  the  fiat.  And  it  does 
seem  singular  that  a  previous  notice  (i),  which  was  absolutely 
necessary  to  protect  the  interest  of  the  creditors  of  the  plaintifif 
under  such  fia^ty  should  be  supposed  to  fall  under  a  different 
construction  of  law  from  the  issuing  of  the  fiat  itself.  It  does, 
indeed,  seem  to  be  part  and  parcel  of  the  same  transaction  (2). 

But,  in  any  point  of  view,  this  case  appears  to  me  to  fall  within 
the  range  of  that  principle  by  which  a  communication  made,  by  a 
person  immediately  concerned  in  interest,  in  the  subject-matter  to 
which  it  relates,  for  the  purpose  of  protecting  his  own  interest,  in 
the  full  belief  that  the  communication  is  true,  and  without  any 
malicious  motive,  is  held  to  be  excused  from  responsibility  in  an 
action  for  a  libel.  Delaney  v.  Jones,  M'DougaU  v.  Claridge,  and 
Toogood  V.  Spyring,  appear  to  me  to  be  authorities  which  fully 
support  this  proposition.  In  the  last  of  these  cases,  the  judgment 
includes — under  those  cases  in  which  the  law  considers  the  occasion 
to  prevent  the  inference  of  malice  which  it  draws  from  unautho- 
rized communications  injurious  to  the  character  of  another, — such 
communications  as  are  fairly  and  honestly  made  ''by  a  person 
in  the  conduct  of  his  own  affairs,  in  matters  where  his  interest 
is  concerned." 

It  appears  to  me  that  the  present  case  falls  strictly  within  the 
principle  so  laid  down,  in  the  soundness  and  propriety  of  which 
principle  I  entirely  agree ;  and,  consequently,  that  the  direction  of 
the  learned  Judge  Was  incorrect,  and  that  the  rule  should  be  made 
absolute. 

[  621  ]  COLTMAN,  J.  : 

The  question  of  law  which  arises  upon  the  facts  reported  by  my 
brother  Pabke  in  this  case  is,  whether,  assuming  that  the  defen- 
dant acted  bond  fide  and  without  malice,  the  occasion  was  such 
as  justified  him  in  making  the  imputation  he  has  done  on  the 
plaintiff. 

For  the  general  rule  which,  in  my  humble  opinion,  ought  to 
govern  cases  of  this  sort,  I  would  refer  to  the  case  of  Coxhead  v. 
Richards  (z),  without  repeating  what  I  there  said  (4).  In  reference 
to  the  particular  circumstances  of  the  present  case,  I  would  remark 

(1)  The  aUeged  libel.  (3)  Ante,  p.  530. 

(2)  8ecu$9  where  no  fiat.  (4)  Ante,  p.  546. 
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ihat  the  defendant  had  the  most  direct  interest  in  the  matter  with    Blaokham 

reference  to  which  the  statement  complained  of,  was  made.    There       puoh. 

was,  indeed,  no  debt  then  payable  to  him ;  but  it  wa6  on  the  point 

of  becoming  so.    He  had  a  direct  interest  in  preventing  the  money, 

then  in  the  hands  of  the  auctioneers,  from  being  paid  over  into  the 

hands  of  the  bankrupt ;  as  it  was  the  fund  out  of  which  he  might 

hope  to  receive  a  dividend,  if  matters  should  come  to  a  bankruptcy. 

It  was  material  to  the  defendant's  interest, — at  least,  he  might 

reasonably  suppose  it  to  be  material  to  his  interest, — that  he  should 

give  notice  of  an  act  of  bankruptcy  having  been  committed  (if  one 

had  been  committed),  in  order  to  prevent  the  auctioneers  from 

being  discharged  in  case  they  should  pay  over  the  money  to  the 

bankrupt  before  the  issuing  of  a  JiaL     Under  these  circumstances, 

it  appears  to  me  that  there  was  a  sufficient  justification  for  his 

imputing  bankruptcy  to  the  plaintiff,  if  he  bond  fde  believed  that 

an  act  of  bankruptcy  had  been  committed :  and  I  am  not  prepared 

to  say  that  there  were  not  such* reasonable  grounds  of  suspicion  as 

might  warrant  a  jury  in  thinking,  that,  in  making  the  imputation 

in  question,  he  acted   hond  fide  and   without  malice.    I  think, 

therefore,  ^though  with  that  deference  which  I  must  feel  for  those      [  *622  ] 

whose  opinion  is  adverse  to  mine,  that  the  question  ought  to  have 

been  left  to  the  jury,  and  that  there  should  be  a  new  trial. 

Gbesswbll,  J. : 

This  was  an  action  for  a  libel  contained  in  a  letter  written  by  the 
defendant  to  a  third  person,  in  which  he  stated  that  the  plaintiff,  a 
currier,  had  committed  an  act  of  bankruptcy.  Plea,  Not  guilty, 
amongst  others.  At  the  trial,  before  my  brother  Pabkb,  at  the 
Summer  Assizes,  1844,  for  Surrey,  it  was  contended  for  the  defen- 
dant that  the  alleged  libel  was  a  privileged  communication,  having 
been  written  on  a  lawful  occasion,  without  any  malicious  motive. 
The  learned  Judge  ruled'  that  it  was  not  a  privileged  communica- 
tion, and  the  plaintiff  obtained  a  verdict.  In  Michaelmas  Term  a 
rule  nisi  for  a  new  trial  was  granted,  which  was  argued  in  Easter 
Term  ;  and  it  has  stood  over  for  consideration ;  and  I  now  have  the 
misfortune  to  stand  alone  in  the  opinion  that  I  have  formed. 

The  facts  upon  which  the  question  depends  are  very  simple.  The 
defendant  had  sold  goods  to  the  plaintiff,  the  time  of  payment  for 
which  had  not  arrived,  but  was  drawing  near.  The  plaintiff  had 
sold  off  great  part  of  his  goods  by  auction,  and  the  auctioneers  had 
the  proceeds  in  their  hands,  when  the  defendant  wrote  to  them,  and 

86— a 
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Blaokham  gave  them  notice  that  the  plaintiflf  had  committed  an  act  of  bank- 
PuoH.  ruptcy,  and  desired  them  not  to  pay  over  the  money  to  the  plaintiff. 
It  was  argued  for  the  defendant  that  the  publication  of  this  letter 
to  the  auctioneers  was  privileged,  because  it  was  written  by  the 
defendant  in  good  faith,  and  without  malice,  in  the  conduct  of  his 
own  affairs,  in  a  matter  where  his  interest  was  concerned,  so  as  to 
be  within  the  description  of  privileged  communications  given  by 
Pabke,  B.,  in  Toogood  v.  Spyring.  On  the  other  hand,  it  was 
[  *623  ]  contended  *that  this  letter  was  not  written  by  the  defendant  in 
the  conduct  of  his  own  affairs,  nor  was  his  interest  concerned, 
within  the  meaning  to  be  ascribed  to  those  words  as  used  in 
Toogood  V.  Sparing,  so  as  to  constitute  a  lawful  occasion  for 
publishing  defamatory  matter :  and  I  am  of  opinion  that  the 
occasion  in  question  was  not  a  lawful  occasion,  and  that  the 
learned  Judge  was  right  in  telling  the  jury,  that,  on  the  plea  of 
the  general  issue,  the  plaintiff  was  entitled  to  a  verdict. 

In  determining  this  question,  the  cases  depending  upon  the  dis- 
charge of  some  legal  or  moral  duty,  may  be  laid  out  of  considera- 
tion ;  for  the  defendant,  in  giving  notice  to  the  auctioneers,  was 
acting  solely  for  his  own  benefit;  and,  if  that  which  he  did  was 
lawful,  it  must  be  so  because  it  was  an  act  done  in  the  conduct  of 
his  own  affairs  in  a  matter  where  his  interest  was  concerned. 

The  cases  bearing  upon  the  point  may  be  divided  into  two 
classes :  one,  where  the  communication  has  been  made  by  a  person 
having  an  interest  in  the  very  transaction  to  which  it  related,  to 
another  person  also  interested  or  employed  in  conducting  it ;  the 
other,  where  a  party,  having  sustained  a  grievance,  or  that  which 
he  thought  a  grievance,  has  addressed  a  complaint  to  a  person 
whom  he  supposed  capable  of  redressing  it,  and,  in  so  doing,  has 
used  defamatory  language.  M'DougaU  v.  Claridge  (l),  Wright  v. 
Woodgate  (2),  Spencer-  v.  Amerton  (3),  and  Shipley  v.  Todhunter{4), 
belong  to  the  former  class ;  Fainnan  v.  Ives  (s),  Woodward  v. 
Lander  (e),  Coward  v.  Wellington  (7),  to  the  latter. 

In  the  present  case,  the  defendant  was  not  interested  in  the  sale 

I  *624  ]      of  the  plaintiff's  goods,  nor  was  there  any  ^connection  between  him 

and  the  auctioneers  in  the  transaction ;   nor  had  the  defendant, 

at  the  time  when  the  alleged  libel  was  written,  sustained  any 

(1)  10  R.  R.  679  (1  Camp.  267).  (4)  7  Car.  &  P.  680. 

(2)  41  R.  R.  788  (2  C.  M.  &  E.  573;  (5)  24  R.  R  514  (5  B.  &  A  642). 

t  TjT.  &  G.  12).  (6)  40  B.  R.  816  (6  Car.  &  P.  9^]^ 

(3)  42  £.  R.  814  (1  Moo.  &Rob.  470).         (7)  7  Car.  &  P.  531. 
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grieTance,  nor  had  any  thing  really  occurred  which  he  considered 
a  grievance.  The  debt  contracted  by  the  plaintiff  was  not  then 
payable ;  and,  for  any  thing  he  knew,  might  be  duly  paid  as  soon 
as  he  had  a  right  to  demand  it ;  and  he  might  never  have  any 
interest  at  all  in  the  proceeds  of  the  goods  that  had  been  sold. 
Now,  there  is  nothing  in  the  language  of  the  Court,  in  deciding  the 
ease  of  Fairman  v.  Ives,  tending  to  show  that  the  result  would  have 
been  the  same  had  the  defendant's  letter  been  addressed  to  the 
Secretary  at  War  before  the  plaintiff's  acceptances  had  been  dis- 
honoured. In  Woodward  v.  Lander,  the  observations  of  the  learned 
Judge  who  tried  the  cause,  were  applied  to  the  defamatory 
language  used  by  the  defendant  in  representing  to  the  Postmaster- 
General  things  that  had  really  occurred,  and  commenting  upon 
them.  And  in  Coioard  v.  Wellington,  the  letter  complained  of  was 
written  by  the  defendant  in  his  own  vindication  against  a  charge 
of  dishonesty.  Hargrave  v.  Le  Breton  (i)  and  Pitt  v.  Donovan  (2) 
can  hardly  be  treated  as  authorities  for  our  guidance  in  deciding 
this  case.  They  were  not  actions  for  defamation,  but  for  slander 
of  title,  which  are  governed  by  different  principles.  In  neither  ease 
had  the  defendant  published  any  thing  defamatory  of  the  plaintiff; 
but,  claiming  to  be  interested,  had  disputed  the  plaintiff's  title  to 
an  estate  which  he  was  about  to  sell.  A  publication  of  such  a 
nature  is  not  an  unauthorised  publication  which  the  law  deems  to 
be  malicious ;  and,  in  order  to  maintain  the  action,  it  is  necessary 
to  prove  actual  malice,  or,  in  Lord  Ellenborouoh's  words,  ''  The 
jury  must  arrive  at  their  conclusion  through  the  medium  of  malice 
or  no  malice  in  the  defendant." 

It  appears  to  me,  then,  that  the  present  case  does  not  fall  within       [  626  ] 
any  of  the  exceptions  out  of  the  general  rule  of  law :  that  a  man 
must  be  responsible  for  publishing  defamatory  matter  which  he 
cannot  prove  to  be  true ;  and  that  the  rule  for  a  new  trial  ought  to 
be  discharged. 

Erlb,  J. : 

In  this  case  a  rule  nisi  for  a  new  trial  has  been  obtained,  on  the 
ground  of  misdirection. 

The  action,  as  far  as  this  rule  is  concerned,  was  for  a  libel  in 
giving  a  notice  that  the  plaintiff  had  committed  an  act  of  bank- 
ruptcy. The  evidence  showed  that  the  defendant  had  sold  goods 
to  the  plaintiff  upon  credit ;  and,  upon  the  day  before  the  credit 
(1)  4  Burr.  2422.  (2)  14  B.  B.  636  (1  M.  ft  S.  639). 
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Blaokham    expired,  the  defendant  discovered  that  the  plaintiff  had  apparently 

PuoH.       sold  off  all  his  stock  in  trade,  by  auction,  and  had  apparently 

quitted  his  place  of  business  without  leaving  his  address.    He, 

therefore,  believed   that  the  plaintiff  had  committed  an   act  of 

bankruptcy,  though  in  fact  he  had  not. 

If  there  had  been  an  act  of  bankruptcy,  the  defendant  and  the 
other  creditors  would  have  had  a  right  to  the  proceeds  of  the  sale 
in  the  hands  of  the  auctioneers ;  and  a  notice  to  them  was  essential 
to  prevent  this  right  from  being  defeated.  Accordingly,  the  notice, 
which  was  the  subject  of  the  action,  was  given. 

The  learned  Judge  was  of  opinion,  that  these  facts  afforded  no 
evidence  to  rebut  the  presumption  of  malice  from  the  publication 
of  libellous  matter,  and  therefore  directed  a  verdict  for  the  plaintiff. 
The  correctness  of  this  direction  is  now  to  be  considered. 

The  defendant  contends  that  he  is  within  that  class  of  the  cases 
where  the  presumption  of  malice  is  rebutted  by  the  occasion,  which 
is  grounded  on  consideration  of  the  private  interest  of  the  party 
publishing:  and  I  think  that  he  is,  because  he  believed,  with 
[  *626  ]  reasonable  ^cause,  that  the  communication  was  required  in  prudence 
to  protect  his  rights. 

There  are  numerous  decisions  that  one  kind  of  slander  is  justi- 
fiable, if  made  in  asserting  a  claim  of  right,  although  the  claim  may 
be  entirely  without  foundation  in  fact:  Oerard  v.  Dickenson  (i). 
Smith  V.  Spooner{2).  And  in  Pitt  v.  Donovan  {s)  it  was  decided, 
that  if  the  defendant  bond  fide  believed  he  had  a  claim  to  the  plain- 
tiff's land,  he  would  be  justified,  although  his  belief  was  not  only 
contrary  to  the  fact,  but  also  without  grounds  sufficient  for  a  man 
of  sense  and  experience. 

Slander  of  title  may  be  at  the  same  time  derogatory  to  the 
plaintiff  personally,  as  in  the  assertion  of  the  bastardy  of  an  heir 
presumptive,  by  a  younger  brother,  supposed  in  4  Co.  Eep.  17  a  (4) ; 
but  the  justification  is  not  affected  thereby. 

In  the  present  case,  the  notice  of  the  defendant  appears  to  me  to 
be,  in  substance,  the  assertion  of  a  claim  involving,  of  necessity, 
that  which  the  plaintiff  complains  of  as  a  libel,  and  therefore 
justified,  if  the  jury  found  it  was  made  in  good  faith,  although  the 
plaintiff  was  mistaken  in  fact. 

In  Hargrave  v.  Le  Breton,  where  the  plaintiff  lost  the  sale  of  his 
estate  at  auction  by  a  notice  of  the  bankruptcy  of  the  mortgagor, 

(1)  4  Co.  Bep.  18.  (3)  14  E.  R.  635  (1  M.  &  S.  639). 

(2)  12  E.  E.  645  (3  Taunt.  246).  (4)  Gerard  v.  DieheMon, 
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under  whom  be  claimed,  and  which  notice  was  partly  true  and  Blackham 
partly  not — the  Court  appear  to  have  decided  that  the  defendant  ?uqh. 
was  justified,  on  the  ground  that  he  believed  the  communication 
requisite  to  protect  the  right  of  a  creditor  over  the  estate  of  a 
debtor  subject  to  the  bankrupt  law,  although  he  asserted  that  a 
docket  had  been  made  out,  when  in  fact  no  docket  had  been  made 
out,  either  then^  or  when  the  rule  for  a  new  trial  was  made 
absolute. 

In  Fairman  v.  Ives  the  principle  of  the  decision  was,  that  a  [  627  ] 
creditor  who  makes  a  statement  that  would  be  otherwise  libellous, 
is  justified  if  the  occasion  of  his  making  it  be  an  honest  endeavour 
to  obtain  redress  against  his  debtor.  If,  in  this  case,  it  was 
doubtful  whether  there  was  sufficient  ground  for  making  the 
assertion,  or  whether  the  publication  in  degree  exceeded  what 
was  strictly  necessary  (i),  these  were  matters  from  which  the  jury 
might  find  malice. 

The  objection  that  the  plaintiff's  debt  was  not  payable  when  the 
notice  was  given,  is  answered  ;  because,  upon  the  supposition  of  a 
bankruptcy,  on  which  the  defendant  acted,  he  had  all  the  rights  of 
a  present  creditor.  And  the  objection  that  no  act  of  bankruptcy 
existed  in  fact,  is  answered ;  because,  in  many  of  the  cases  of 
protection  from  the  occasion,  the  defendant  has  been  shown  to 
have  acted  upon  a  mistake,  but  has  been  nevertheless  held  to  be 
justified,  if  he  acted  on  an  honest  belief. 

The  rule  for  a  new  trial,  therefore,  should,  I  think,  be  made 
absolute. 

Rule  absolute  (2). 

(1)  Vide  RobertBon  y.  M*Dotigall,  29  at  the  same  time  intimating  that  lie 
B.  B.  684  (4  Bing.  670 ;  1  Moo.  &  P.  entertained  considerable  doubt  as  to 
692;  3  Car.  &  P.  259)  where  such  the  soundness  of  the  direction.  The 
excess  was  held  to  constitute  legal  jury  returned  a  yerdict  for  the 
malice,  independently  of  any  inference  defendant. 

of  malice  in  fact,  to  be  drawn  from  A  bill  of  exceptions  was  tendered 

that  excess  by  the  jury.  on    the   part    of    the    plaintiff,    and 

(2)  A  second  trial  took  place  before  the  errors  assigned  thereon  now  (in 
Lord  Denman,  Ch.  J.,  at  the  Summer  January,  1847),  stand  for  argument 
Assizes  for  Surrey,  in  1846,  when  that  in  the  Exchequer  Chamber.  [But  the 
learned  Judge,  feeling  himself  botmd  proceedings  thereon  do  not  appear  to 
by  the  opinion  of  the  majority  of  this  haye  been  reported. — J.  G.  P.] 
Court,  directed  the  jury  accordingly. 


668  1846.     C.  P.    2  C.  B.  628—629.  [b-b. 

1846.  BENNETT  v.  DEACON. 

^!^'  (2  C.  B.  628—633 ;  8.  C.  15  L.  J.  C.  P.  289.) 

[  ^^8  ]  Quasre,  whether  a  caution  bond  fide  given  to  a  tradesman,  without  any 

inquiry  on  his  part,  not  to  trust  another,  falls  within  the  exception  as  to 
privileged  communications  : 

Held,  by  Tindal,  Ch.  J.,  and  EsuB,  J.,  that  it  does. 

Held,  by  Colticak  and  C&bsswbll,  JJ.,  that  it  does  not. 

Case,  for  slander  of  the  plaintiff  in  his  trade. 
The  declaration  stated  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  by  the  defendant  of  the  grievances  thereinafter 
mentioned,  used,  exercised,  and  carried  on,  and  still  did  use,  exer- 
cise, and  carry  on  the  trade  of  a  wheelwright,  and  had  always 
conducted  the  same  with  great  punctuality  of  dealing,  well  and 
faithfully  observing  and  keeping  his  engagements  and  paying  his 
just  debts,  and  that  the  plaintiff  was  not  at  the  time  of  the  speaking 
and  publishing  of  the  several  false,  scandalous,  and  malicious  words 
thereinafter  mentioned,  nor  at  any  time  since,  in  insolvent  circom- 
stances  or  unable  to  pay  his  just  debts;  and,  by  reason  of  the 
premises,  the  plaintiff,  until  the  speaking  of  such  slanderous  words, 
was  deservedly  held  in  great  esteem  and  credit  by  his  neighbours 
and  others,  and  particularly  by  those  with  whom  he  had   any 
dealings  in  his  said  trade,  and  enjoyed  great  reputation  therein ; 
whereby  the  plaintiff  daily  acquired  divers  great  gains  and  profits 
in  his  said  trade,  to  the  support  and  maintenance  of  himself  and 
his  family,  and  the  great  increase  of  his  fortune:  and  that  the 
plaintiff  before  the  committing  of  the  said  grievances,  had  treated 
with  one  William  Clark,  in  the  way  of  his,  the  plaintiff's,  said 
trade,  for  the  purchase  by  the  plaintiff  from  Clark  of  a  certain 
large  quantity,  to  wit,  500  tons,  of  timber,  at  and  for  a  certain 
price  or  sum  of  money  to  be  paid  by  the  plaintiff  to  Clark  in  that 
behalf;  yet  the  defendant,  well  knowing  the  premises,  but  con- 
triving and  wrongfully  and  maliciously  intending  to  injure  and 
[  *629  ]       destroy  the  good  name  and  reputation  of  the  plaintiff  in  his  *8aid 
trade,  and  to  cause  him  to  be  regarded  as  a  person  of  no  credit, 
worth,  or  substance,  and  in  insolvent  circumstances  in  his  said 
trade,  and  unable  to  pay  his  just  debts,  and  thereby  to  injure  and 
prejudice  him  in  his  said  trade  and  business,  during  the  time  the 
plaintiff  carried  on  his  said  trade  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  9th  of  October,  1845,  in  a 
certain  discourse  which  the  defendant  then  had  with  Clark,  of  and 
concerning  the  plaintiff,  and  of  and  cpnoerning  him  in  the  way 
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of  his  aforesaid  trade,  and  of  and  concerning  the  treaty  for  the  Bmnnxmr 
said  timber  which  Clark  had  so  treated  with  the  plaintiff  to  sell  dbIoon. 
to  the  plaintiff  as  aforesaid,  asked  Clark  a  question  in  the  words 
following:  ''Are  you  (meaning  Clark)  going  to  have  ready  money 
for  it  ?  '*  (meaning  the  said  timber) ;  and  then,  in  reply  to  the 
following  answer  of  Clark  thereto  to  the  defendant,  ''I  (meaning 
Clark)  am  going  to  have  about  half  ready  money,  and  the  other 
at  a  month's  credit,  and  shall  draw  it  (meaning  the  said  timber) 
down  to  Bennett's  yard,  to  get  it  from  the  station,  or  I  shall  have 
to  pay  demurrage,"  the  defendant  spoke  to  and  in  the  hearing  of 
Clark,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
in  the  ways  of  his  aforesaid  trade,  and  of  and  concerning  the  said 
treaty  for  the  said  timber  which  Clark  had  so  treated  with  the 
plaintiff  to  sell  to  the  plaintiff,  the  false,  scandalous,  malicious,  and 
defamatory  words  following,  that  is  to  say:  ''If  you  (meaning 
Clark)  draw  it  (meaning  the  said  timber)  down  to  Bennett's 
(meaning  the  plaintiff's)  yard,  you'll  lose  it ;  for,  he  (meaning  the 
plaintiff)  owes  me  (meaning  the  defendant)  about  252.,  and  I 
(meaning  the  defendant)  am  going  to  arrest  him  (meaning  the 
plaintiff)  next  week,  for  my  money,  and  the  timber  (meaning  the 
said  timber)  will  help  to  pay  my  debt ; "  thereby  meaning  that  the 
plaintiff  was  in  insolvent  circumstances  in  his  said  trade,  and 
unable  to  pay  his  just  ^debts ;  that,  by  means  of  the  committing  of  [  *6S0] 
such  grievances  by  the  defendant,  the  plaintiff  had  been,  and  was, 
greatly  injured  in  his  said  good  name,  credit,  and  reputation  in  his 
said  trade,  and  brought  into  public  scandal  and  disgrace,  and  had 
been  shunned  and  avoided  by  divers  persons,  and  otherwise  injured ; 
and  also  the  plaintiff,  by  reason  of  the  premises,  was  prevented 
from  completing  the  said  treaty  with  Clark  for  the  purchase  of  the 
said  timber,  and  Clark,  by  reason  of  the  premises,  wholly  refused 
to  treat  further  with  the  plaintiff  in  respect  thereof,  &c. 

The  defendant  pleaded  Not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Coltman,  J.,  at  the  second  sitting  in 
London  in  Hilary  Term,  1846.  The  facts  were  these  :  The  plaintiff 
is  a  wheelwright,  carrying  on  business  in  the  Wandsworth  Boad,  near 
the  terminus  of  the  South- Western  Bailway.  The  defendant  is  a 
timber-dealer  and  builder  in  the  same  neighbourhood.  On  the  8th 
of  October  last,  one  William  Clark,  a  timber-dealer  who  resided  at 
Ghiddingfold,  in  Surrey,  having  brought  up  a  quantity  of  ash  timber 
by  the  railway,  entered  into  a  treaty  for  the  sale  of  it  to  the  plaintiff 
on  the  9tb  of  October.    Before  the  sale  bad  been  finally  agreed 
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Bknnbtt  upon,  the  defendant,  meeting  Clark  in  the  road,  inquired  of  him  if 
DeIoon.  1^6  ^^  sold  his  timber  yet ;  to  which  Clark  answered,  ''  I  believe  I 
have :  Bennett  is  going  to  have  it."  The  defendant  then  asked, 
"  Are  you  going  to  have  ready  money  for  it  ? "  To  this  Clark 
answered,  "  I  am  going  to  have  half  ready  money,  and  the  other  at 
a  month's  credit ;  "  adding  that  he  was  going  to  get  the  timber 
drawn  from  the  railway  to  Bennett's  yard,  in  order  to  avoid 
demurrage.  The  defendant  then  remarked :  ''  If  you  draw  it  down 
to  Bennett's  yard,  you'll  lose  it ;  for,  he  owes  me  about  262.,  and  I 
[  *63i  ]  am  going  to  arrest  him  next  week  for  my  money,  *and  your  timber 
will  help  to  pay  my  debt."  In  consequence  of  this  statement  Clark 
declined  to  sell  the  timber  in  question  to  the  plaintiff.  It  appeared 
that  the  plaintiff  was  really  indebted  to  the  defendant  to  the  amount 
of  about  2SZ. ;  but  it  did  not  appear  that  the  account  had  been  sent 
in  or  the  money  demanded. 

On  the  part  of  the  defendant  it  was  submitted  that  the 
circumstances  under  which  the  words  were  spoken,  rendered  the 
communication  privileged,  in  the  absence  of  any  thing  to  warrant 
the  jury  in  inferring  that  the  defendant  was  influenced  by  any 
malicious  or  sinister  motive. 

The  learned  Judge,  however,  thought  that,  though  the  communis 
cation  might  have  been  privileged  if  hondfide  made  in  answer  to  in- 
quiries addressed  to  the  defendant  as  to  the  credit  and  circumstances 
of  the  plaintiff,  yet,  inasmuch  as  he  had  volunteered  the  informa- 
tion, the  case  did  not  fall  within  the  exception  to  the  general  rule. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40f . 

ByleSf  Serjt.,  in  the  course  of  the.  Term,  obtained  a  rule 
nigi  for  a  new  trial,  on  the  ground  of  misdirection.  He  cited 
Edmondson  v.  Stevenson  (i),  Bromage  v.  Prosser  (2),  the  judgment  of 
Baylbt,  J.,  in  Pattison  v.  Jones  {d),  and  Coxhead  v.  Richards  (4)^ 
Blackham  v.  Pugh  (5). 

Talfourd,  Serjt.,  now  showed  cause : 

The  direction  of  the  learned  Judge  was  clearly  right :  it  was 

precisely  in  accordance  with  that  of  Lord  ABmoBB,  C.  B.,  in  King  v. 

[  *632]       Watts  (e),  which  has  never  been  objected  to.    The  ^circumstance  of 

the  defendant  being  a  volunteer  has  always  been  considered  to  have 

(1)  Bull.  N.  P.  8.  Man.  &  By.  101). 

(2)  28  B.  B.  241  (4  B.  &  C.  247;  6  (4)  AnU,  p.  630. 
Powl.  &  By.  296).                                            (5)  Ante,  p.  555. 

(3)  32  B.  B.  490  (8  B.  &  C.  584 ;  3  (6)  8  Car.  &  P.  615. 


vol..  LXix.]  1846.     C.  P.     2  C.  B.  682—688.  671 

an  important  bearing  upon  the  qaestion  of  privilege.    This  appears      Bennett 

from  the  observation  of  Lord  Lyndhurst  in  Brooks  v.  Blanshard  (i),      dbaook. 

that,  ''it  is  not  merely  because  a  communication  is  confidential 

that  it  is  privileged,  if  it  is  volunteered  by  the  party  making  it."    All 

the  authorities  upon  the  subject  having  been  so  elaborately  discussed 

and  considered  in  the  recent  cases  of  Coxhead  v.  Richards  (2)  and 

Blackham  v.  Pxigh  (3),  it  is  unnecessary  to  do  more  than  refer  to 

these   cases.    The  communication  cannot  be  privileged,  without 

some  evidence  that  the  defendant  bond  fide  believed  the  statement 

he  made  to  be  true. 

Byles,  Serjt.,  in  support  of  the  rule  : 

The  communication  in  question  clearly  was  privileged;  the 
defendant  not  being  actuated  by  any  malicious  motive,  but  having 
given  the  information  merely  in  kindness  and  friendship  to  Clark, 
who  had  an  interest  in  the  matter,  even  though  the  information 
was  volunteered  :  Edmondson  v.  Stevenson  (4),  Hervey  v.  Dowson  (4), 
Wright  v.  Woodgate  (5),  Toogood  v.  Spyring  (6) ;  and  it  is  not  neces- 
sary to  his  justification  that  the  party  making  the  communication 
should  likewise  be  interested :  Peacock  v.  Reynall  (7). 

(Cbbsswbll,  J. :  We  are  all  agreed  as  to  the  correctness  of  the 
rule  laid  down  by  Pabke,  B.,  in  Toogood  v.  Spyring  (e).) 

TiNDAL,  Ch.  J. : 

I  am  unable  to  distinguish  the  case  in  principle  from  Coxhead  v. 
Richards  (2) ;  and  I  see  no  reason  at  present  to  alter  the  opinion 
I  there  expressed.  It  seems  to  me  that  the  communication  in 
question,  ^having  been  made  bond  Hde  to  Clark  in  the  ordinary  [  *633  ] 
course  of,  and  in  relation  to,  his  business,  was  privileged,  and  that 
the  rule  should  be  made  absolute. 

COLTHAN,  J. : 

I  cannot  accede  to  the  argument  of  my  brother  Byles,  that  this 
was,  under  the  circumstances,  a  privileged  communication.  I  do  not 
think  that  is  the  fair  result  of  the  authorities.  I  adhere  to  the  opinion 
I  expressed  in  Coxhead  v.  Richards  and  in  Blackham  v.  Pugh  (8),  and, 
therefore,  it  appears  tome  that  the  present  rule  ought  to  be  discharged. 

(1)  3  Tyr.  849.  (6)  40  B.  B.  523  (1  Gr.  M.  &  B. 

(2)  AnU,  p.  530.  181 ;  4  Tyr.  582). 

(3)  AnU,  p.  555.  (7)  Brownl.  &  G.  151. 

(4)  BulL  N.  P.  8.  (8)  AnU,  pp.  546  and  562. 

(5)  41  B.  B.  788  (2  Gr.  M.  &  B.  573) 


572  1846.     0.  P.     2  C.  B.  688.  [b.b. 

Bbnnstt         Cresswbll,  J. :  Nothing  having  since  occarred  to  induce  me  to 
DBAooir.     alter  the  opinion  I  expressed  in  the  two  cases  referred  to  by  my 
brother  Goltman  ;  and,  conceiving  the  present  case  to  fall  within  the 
same  general  principle,  I  think  the  rale  should  be  discharged. 

Eblb,  J. : 

I  think  this  was  entirely  a  matter  for  the  jary :  if  they  were 
satisfied  that  the  communication  was  made  bond  fide  and  without 
malice  (i),  it  was  their  duty  to  find  for  the  defendant. 

The  Court  being  thus  equally  divided  in  opinion. 

The  rule  fell  to  the  ground^  and  the  plaintiff  retained 
his  verdict  {2). 


1846.  ATKINS  V.  HUMPHEEY  and  W.  SCEIVENER 

Jan,  21. 
(2  0.  B.  654—660;  S.  0.  3  Dowl.  &  L.  612 ;  15  L.  J.  0.  P.  120.) 

'-        -*  The  plaintiff  declared  agaiast  A.  and  B.  as  executors,  alleging  that  they 

as  executors  were  indebted  to  him  for  the  use  and  occupation  of  certain 
messuages  held  of  him  by  them  as  executors  under  a  demise  to  the 
testator,  and  that,  in  consideration  of  the  premises,  they  as  executors 
promised  to  pay. 
Plea,  by  A.,  that  B.  neyer  was  executor,  nor  ever  administered,  &o. : 
Held,  that  the  declaration  was  good  in  substance ;  and  that  the  plea  was 
bad,  as  setting  up  a  personal  discharge,  of  which  B.  only  could  avail  himBell 

Assumpsit  against  the  defendants,  charging  them  as  executors  of 
the  last  will  and  testament  of  J.  Scrivener,  deceased,  alleging,  in  the 
second  count,  that  the  defendants,  as  executors  as  aforesaid,  were 
indebted  to  the  plaintiff  in  1002.  for  the  use  and  occupation  of 
certain  messuages,  &c.,  of  the  plaintiff,  by  the  defendants,  as 
executors  as  aforesaid,  held  of  the  plaintiff  for  a  long  time  before 
then  elapsed,  under  and  by  virtue  of  a  certain  demise  theretofore 
[  •sss  ]  made  to  J.  Scrivener ;  and  ^thereupon  afterwards,  to  wit,  on  &e., 
in  consideration  of  the  last  mentioned  premises,  the  defendants,  as 
executors  as  aforesaid,  promised  the  plaintiff  to  pay  him  the  last- 

(1)  The  rule  here  laid  down,  would  learned  Judges  in  this  case  was  the 
extend  to  every  defamatory  publica-  same  as  that  pronounced  by  them 
tion, — ^however  unreasonable  in  itself  respectively  in  Coxhead  v.  Richard* : 
and  injurious  to  the  party  defamed, —  the  result  to  the  parties  was  directly 
the  same  degree  of  protection  that  was  the  reverse,  the  defaming  party  having 
given  in  Pitt  v.  Donovan,  14  B.  B.  succeeded  in  Coxhead  v.  Richards, — 
635  (1  lii.  &  S.  639) ;  Smith  v.  Spooner,  in  Bennett  v.  Deacon,  (as  also  in  a  case, 
12  B.  B.  645  (3  Taunt.  246),  to  slander  similarly  circumstanced,  of  Prowe 
of  title.  V.   WHeox,  3  Mod.    163),   the   party 

(2)  The   opinion    of   each   of  the 
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mentioned  som ;  yet  the  defendants,  as  executors  as  aforesaid,  had      atkivs 
not  paid  the  same,  or  any  part  thereof,  &c.  Humphrbt. 

Plea,  by  the  defendant  Hamphrey,  that  W.  Scrivener  never  was 
execator  of  the  last  will  and  testament  of  J.  Scrivener,  nor  ever 
administered  any  of  the  goods  or  chattels  which  were  of  J.  Scrivener 
at  the  time  of  his  death,  as  executor  of  the  last  will  and  testament 
of  J.  Scrivener,  modo  et  forma.    Verification 

To  this  plea  the  plaintiff  demurred  generally. 

ChanneU,  Serjt.,  in  support  of  the  demurrer  (i) : 

It  is  not  competent  to  one  of  two  persons  jointly  sued  as 
executors,  to  plead  that  the  other  never  was  executor,  that  being  a 
plea  of  personal  discharge.    *    «    * 

Talfourd,  Serjt.,  contra : 

The  plea  is  good  in  substance,  though  probably  it  would  have 
been  held  bad  on  special  demurrer.  The  general  principle,  that 
one  of  two  persons  sued  as  executors  cannot  plead  that  the  other 
never  was  executor,  will  not  be  impugned.  But  here,  the  defendants 
are  charged  as  joint-contractors ;  and  the  plaintiff  must  prove  his 
case  against  both.  *  *  If  this  had  been  an  action  in  which  it  [  ^^6  ] 
was  sought  to  charge  the  defendants,  as  executors,  on  promises  by 
the  testator,  one  could  not  have  pleaded  that  the  other  was  not 
executor ;  because  that  is  matter  of  personal  discharge  only.  But 
here  the  plea  is  in  effect  an  informal  non  osmmpBtL 

(Maulb,  J. :  Would  a  plea  of  plene  adminiatravit  be  an  answer  to 
this  action  ?  The  declaration  alleges  a  demise  of  the  premises  to 
the  testator,  an  occupation  by  the  defendants  as  executors,  and  a 
promise  by  them,  as  executors,  to  pay  the  rent.) 

The  promise  by  the  defendants  as  executors  does  not  result  from  the 
premises  stated :  they  would  be  liable,  if  at  all,  de  bonis  propriis.  The 
declaration  does  not  allege  any  entry  or  occupation  by  the  defendants. 

(TiNDAL,  Gh.  J. :  This  is  not  debt  on  the  demise ;  but  an  action 

for  use  and  occupation  under  the  statute  11  Geo.  II,  c.  19,  s.  14, 

the  words  of  which  are  "  held  or  enjoyed."    I  think  the  plea  is 

clearly  bad :  all  it  amounts  to  is,  that  the  defendant  W.  Scrivener 

is  misdescribed  as  executor.    The  only  question  is,  whether  the 

declaration  is  sufficient.) 

(1)  The  point  marked  for  argument  being  an  executor,  is  no  defence  to 
was,  that  the  fact  of  W.  Scrivener  not      the  other  defendant  Humphrey. 
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AiKiKs  ChanneU,  Serjt.,  in  reply : 

HuifPHRST.  In  drawing  this  declaration,  the  pleader  evidently  intended  to 
[  667  ]  ygiy  ^jp^Q  ^Yxe  case  of  Wigley  v.  Ashton  (i),  though  he  has  not  very 
well  carried  out  that  intention.  *  *  That  case  shows  that  the 
right  mode  of  declaring  would  be  to  charge  the  defendants  person- 
ally ;  and,  in  substance,  this  declaration  does  so  treat  the  liability 
of  the  defendants;  it  states  a  holding  by  them  of  the  premises 
demised  to  the  testator,  and  they  are  clearly  responsible,  though, 
in  fact,  they  may  never  have  entered. 

TiNOAL,  Ch.  J. : 

In  this  case  there  is  no  special  demurrer  to  the  declaration,  and 
therefore  the  objection,  if  any,  arises  as  upon  general  demurrer ; 
and  the  question  is,  whether  the  declaration  is  bad  in  substance. 
I  think  it  is  not.    I  can  conceive  a  state  of  facts  to  exist  under 
which  all  that  is  stated  here  would  be  sustainable  in  point  of  law. 
The  action  is  brought  upon  the  statute  11  Greo.  II.  c.  19,  s.  14, 
which  provides  that  "  it  shall  be  lawful  for  the  landlord  and  land- 
lords, where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  tenements,  or  hereditaments  held  or 
occupied  by  the  defendant  or  defendants,  in  an  action  on  the  case 
for  the  use  and  occupation  of  what  was  so  held  and  enjoyed."     As 
far,  therefore,  as  the  letter  of  the  Act  goes,  the  words  being  in  the 
alternative  ''  held  or  enjoyed,"  there  is  no  necessity  that  the  land 
should  be  occupied  as  well  as  held ;  at  least  where  the  omission  is 
i;  *668  ]      *not  pointed  out  as  ground  of  special  demurrer.    One  may  conceive 
cases  of  land  taken  but  not  entered  upon ;  in  such  a  case  there  is 
no  reason  why  the  party  so  taking,  inasmuch  as  he  keeps  another 
from  the  occupation,  should  not  be  liable  under  this  statute.     The 
declaration  in  the  present  case  alleges  a  demise  to  the  testator  of 
the  messuages  in  question,  and,  without  stating  any  entry  by  the 
defendants,  alleges  that  they,  as  executors,  promised  to  pay  the 
rent.    I  can  readily  understand,  that,  if  the  testator  originally 
entered  under  a  demise,  and  the  executors  do  not  give  up  the 
premises,  the  assets  of  their  testator  may  be  made  chargeable 
during  such  time  as  they  virtually  retain  them  in  their  possession. 
I  therefore  think  this  declaration  is  sufficient  on  general  demurrer ; 
and,  as  the  plea  is  bad,  for  the  reason  already  pointed  out,  that  the 
plaintiff  is  entitled  to  judgment. 

(1)  22  B  B.  316  (3  B.  &  Aid.  101). 
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Mauls,  J. :  '  Atkins 

I  also  am  of  opinion  that  the  declaration  is  good,  and  the  plea,  Humphbet. 
bad.  The  declaration  states  that  the  defendants  were  indebted  to 
the  plaintiff  for  the  use  and  occupation  of  certain  premises  by 
the  defendants,  held  of  the  plaintiff,  and  that  they  promised  to  pay. 
Now,  the  fourteenth  section  of  the  11  Geo.  II.  c.  19,  provides  that 
'*  it  shall  be  lawful  for  the  landlord  and  landlords,  where  the 
agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for 
the  lands,  tenements,  or  hereditaments  held  or  occupied  by  the 
defendant  or  defendants,  in  an  action  on  the  case  for  the  use  and 
occupation  of  what  was  so  held  and  enjoyed."  I  therefore  think 
this  declaration  shows  a  good  cause  of  action.  Further,  I  think  it 
discloses  a  sufficient  cause  of  action  against  the  defendants  in  their 
representative  capacity.  It,  in  terms,  so  charges  them;  for,  it 
means,  unless  it  is  impossible  that  the  defendants  could  be  liable 
in  their  representative  character,  that  the  plaintiff  is  seeking  to 
charge  them  in  respect  of  the  assets  of  their  testator.  *It  is  [  *669  ] 
probable  that  they  may  be  so  liable.  If  the  testator  held  the 
premises,  and  if  the  defendants,  since  his  decease,  have  not  actually 
occupied,  but  have  held  only,  and  rent  has  accrued,  they  would 
not  be  personally  liable,  but  the  assets  in  their  hands  would  be 
liable.  Then,  the  declaration  charging  the  two  defendants  as 
executors,  one  of  them  pleads  that  the  other  never  was  executor  nor 
ever  administered  any  of  the  goods  of  the  deceased.  That  plea  is 
addressed,  not  to  the  promise,  but  to  the  allegation  at  the  com- 
mencement of  the  declaration,  that  the  defendants  and  each  of 
them  were  executors.  That  allegation  is  divisible,  the  matter  of 
the  plea  being  matter  of  personal  exemption  only.  Just  as,  under 
a  plea  of  plene  adminutraverunt  by  two,  there  may  be  a  verdict 
against  one  who  has  assets,  and  the  other  may  be  discharged. 
One  cannot  avail  himself  of  a  defence  that  is  peculiar  to  his 
co-defendant. 

Gresswbll,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  in  his  declaration 
describes  the  two  defendants  as  executors,  and  alleges  that  they,  as 
executors,  were  indebted  to  him  for  the  use  and  occupation  of 
certain  messuages  of  the  plaintiff,  by  them  as  executors  held  of  the 
plaintiff  under  and  by  virtue  of  a  demise  to  the  testator,  and  that, 
in  consideration  of  the  premises,  they,  as  executors,  promised  to 
pay.    The  difficulty  that  at  first  presented  itself  to  my  mind  was. 
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atkivb  that,  if  the  plaintiff  is  suing  for  use  and  oecapation,  it  is  not  ailegied 
HuMPHBKT.  that  the  defendants  had  occupied  the  premises ;  and,  if  for  rent, 
it  is  not  alleged  that  rent  was  due.  But  the  statute  11  Geo.  11. 
c.  19,  B.  14,  removes  that  difficulty.  The  case  of  Pinero  v.  Judson  (i) 
is  a  distinct  authority  to  show  that  actual  occupation  is  not 
necessary  to  entitle  the  landlord  to  maintain  the  action. 
[  ^60  ]  As  to  the  plea ;  where  several  persons  are  charged  as  executors, 

and  there  is  nothing  here  to  show  that  these  defendants  did  not 
promise  as  executors,  or  that  such  a  promise  might  not  result  in 
law,  they  may  deny  their  representative  character,  but  then  each 
defendant  must  deny  it  for  himself. 

Erle,  J. : 

For  the  reasons  already  stated,  I  think  the  declaration  safficient 
on  general  demurrer,  and  the  plea  bad. 

Judgment  for  the  pkdntiff. 


i»4«.  REG.  V.  The  Ebv.   RICHARD  FOLEY. 

'^!!IL?^  (2  0.  B.  664—698 ;  S.  0.  16  L.  J.  0.  P.  108.) 

[  664  ]  ^  private  Act  of  Parliament,  after  proTiding  for  a  sale  of  glebe  land, 

and  ike  erection  of  an  additional  church  with  part  of  the  proceeds,  directed 
that  the  curate  of  the  new  church  should,  during  the  incumbency  of  A. 
the  then  rector,  be  appointed  by  him ;  and  that,  after  the  death,  ayoidanoe, 
or  resignation  of  A.,  the  new  church  should  become  the  principal  church, 
with  all  the  accustomed  rights,  immunities,  and  priyileges  appertaining  to 
a  mother  church,  and  the  then  church  should  become  and  be  deemed  a 
chapel  of  ease  thereto,  to  be  served  by  a  minister  capable  of  having  cure  of 
souls ;  and  that "  the  patronage  of  or  right  of  presentation  to  the  chapel,  as 
well  as  the  patronage  of  or  right  of  presentation  to  the  new  church,  should 
be  vested  in  the  patron  of  the  rectory,  his  heirs  and  assigns,  so,  nevertheless, 
that  the  minister  of  the  chapel  should  not  be  removable  at  pleasure  : " 

Held,  that  the  chapel  of  ease  thus  created  by  the  Act,  was  theieby  made 
presentative,  and  not  donative.    And 

Semble,  that,  if  it  had  been  at  first  donative,  it  would  have  ceased  to  be 
so,  upon  a  presentation  being  once  made  by  the  patron  to  the  ordinary, 
followed  by  the  institution  and  induction  of  the  presentee. 

QuARE  IMPEDIT,  The  first  count  stated,  that,  by  a  certain  Act 
of  Parliament  made  and  passed  in  the  7  Geo.  IV.,  a.d.  1826, 
intituled  ''  An  Act  for  effecting  a  sale  of  part  of  the  glebe  lands 
belonging  to  the  rectory  of  Eingswinford,  otherwise  Swinford  Begis, 
in  the  county  of  Stafford,  and  the  mines  in  and  under  the  same,  to 
the  Rt.  Hon.  John  William,  Viscount  Dudley  and  Ward,  and  for 
other  purposes,"  after  reciting  (amongst  other  things),  as  the  facts 

(1)  31  B.  B.  388  (6  Bing.  206). 
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were,  that  the  Bev.  Nathaniel  Hinde,  clerk,  was  the  rector  of  the  Kbg. 
said  rectory  of  Eingswinford,  in  the  county  of  Stafford,  and  that  the  Foley. 
said  rectory  was  and  stood  limited  to  such  uses  as  the  said  Viscount 
Dudley  and  Ward  should  by  deed  or  will,  to  be  executed  and  attested 
in  such  manner  as  in  and  by  a  certain  indenture  of  release  of  the 
15th  of  June,  1804,  was  mentioned,  direct,  limit,  and  appoint,  and 
that  the  Bishop  of  Lichfield  and  Coventry  was  the  ordinary  of  the 
parish  of  Eingswinford  aforesaid,  and  that  there  were  certain  glebe 
lands  belonging  to  the  said  rectory,  and  certain  mines  under  the 
same;  and  after  also  reciting,  as  the  fact  was,  that  the  said 
Nathaniel  Hinde,  *as  such  rector  as  aforesaid,  had  then  lately  [  *665  ] 
entered  into  an  agreement,  dated  the  11th  of  March,  1826,  with  the 
said  Viscount  Dudley  and  Ward,  with  the  privity  and  consent  of 
the  said  Bishop  of  Lichfield  and  Coventry,  and  subject  to  the 
approbation  of  Parliament,  to  the  effect,  amongst  other  things, 
that  the  said  Nathaniel  Hinde,  as  such  rector  as  aforesaid, 
agreed  to  sell  to  the  said  Viscount  Dudley  and  Ward  a  part  of  the  , 
said  glebe  lands  therein  described,  together  with  the  mines  there- 
under, for  the  sum  of  19,2902.  11«.  Sd.;  that  certain  expenses, 
amounting  to  198Z.,  should  be  paid  out  of  the  said  purchase  money ; 
that  the  remainder  of  the  purchase  money  should  be  considered 
and  taken  as  part  of  the  said  rectory ;  and  that,  after  defraying 
thereout  the  expenses  of  erecting  a  new  rectory-house  and  out- 
buildings, and  setting  apart  a  sum  not  exceeding  1,9292.  Is.,  being 
102.  per  cent,  upon  the  amount  of  the  purchase  money,  to  be 
applied  in  or  towards  the  erection  of  a  new  church,  as  thereinafter 
mentioned,  the  final  residue  thereof  should  be  invested  for  the 
benefit  of  the  said  rectory,  in  the  manner  therein  mentioned ;  and 
that  a  sum  not  exceeding  the  said  sum  of  1,9292.  Is.  should  be 
applied  by  and  out  of  the  said  residuary  purchase  money,  in  or 
towards  the  erecting  of  a  new  church  within  the  said  parish  of 
Eingswinford,  provided  the  parishioners  thereof  should,  by  rate, 
subscription,  or  otherwise,  and  either  with  or  without  the  aid  of  the 
Commissioners  for  building  additional  churches  in  populous  places, 
within  five  years  from  the  passing  of  the  said  Act  agreed  to  be 
applied  for,  raise  so  much  money  as,  with  the  said  sum  not 
exceeding  1,9292.  Is.,  would  build  a  good  and  substantial  church, 
capable  of  holding  one  thousand  persons  at  the  least ;  and  that,  in 
case  such  new  church  should  be  built,  by  the  means,  and  within 
the  time,  aforesaid,  then,  and  in  such  case,  the  curate  or  officiating 
minister  thereof,  who  should,  during  *the  life  or  incumbency  of  the  [  *666  ] 
B.B. — ^VOL.  Lxnc.  87 
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Bbo.        said  Nathaniel  Hinde,  the  then  rector  of  EingBwinford,  be  appointed 
FoLBT.       by  him,  the  said  Nathaniel  Hinde,  to  act  daring  his  life  or  incum- 
bency, should  be  paid  or  allowed  by  the  said  rector  such  yearly 
stipend  or  salary  as,  with  the  rents  which  might  arise  from  the 
letting  of  the  pews  of  the  proposed  new  church,  would  make  up  150^. 
per  annum ;  and  that,  from  and  after  the  death,  resignation,  or 
avoidance  of  or  by  the  said  Nathaniel  Hinde,  the  said  new  church 
should  become  the  principal  or  mother  church,  and  the  then  church 
should  become  a  chapel  of  ease  thereto,  and  the  patronage  of,  or 
presentation  to,  the  same  chapel,  as  well  as  the  patronage  of,  or 
presentation  to,  the  said  new  church,  should  be  vested  in  Viscount 
Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the 
said  rectory  of  Kings winf ord ;  and  that,  from  thenceforth,  the 
interest  of  the  purchase  money,  or  so  much  thereof  as  should  not 
be  applied  and  expended,  or  the  rents  and  profits  of  the  estates  to 
be  purchased  therewith,  should  be  received  and  enjoyed  by  the 
curate  or  minister  for  the  time  being  of  the  said  chapel  of  ease,  for 
ever :  and,  after  reciting  that  it  would  be  greatly  for  the  advantage 
of  the  said  Nathaniel  Hinde,  and  for  the  benefit  of  the  said  rectory 
of  Eingswinford,  and  also  of  the  parishioners  of  the  said  parish  of 
Kingswinford,  if  the  sale  so  agreed  to  be  made  to  Viscount  Dudley 
and  Ward,  and  the  several  other  agreements  thereinbefore  men* 
tioned,  should  be  carried  into  effect — it  was,  on  the  petition  of  the 
said  Nathaniel  Hinde,  Viscount  Dudley  and  Ward,  and  the  Bishop 
of  Lichfield  and  Coventry,  enacted,  that  it  should  and  might  be 
lawful  to  and  for  Viscount  Dudley  and  Ward,  at  any  time  within  six 
calendar  months  next  after  the  passing  of  that  Act,  to  pay  or  cause  to 
be  paid  the  sum  of  19,075{.  la.  8d.  sterling,  being  the  residue  of  the 
said  purchase  money  or  sum  of  19,290Z.  11«.  M.,  after  deducting  the 
[  •6^7  ]       expenses  ^incurred  in  boring  tiie  said  lands,  amounting  to  1932.,  and 
the  expense  of  making  a  certain  valuation  in  the  Act  mentioned, 
amounting  to  22Z.  10s.,  into  the  Bank  of  England,  in  the  name, 
and  with  the  privity,  of  the  Accountant-General  of  the  Court  of 
Chancery,  to  be  placed  to  an  account  there  *'  Ex  parte  the  Rector  of 
Eingswinford,  in  the  county  of  Stafford,"  pursuant  to  the  method 
prescribed  by  the  Act  of  the  12  Geo.  I.  c.  32,  and  the  general 
orders  of  the  said  Court,  and  without  fee  or  reward,  according  to 
the  12  Geo.  II.  c.  24 ;  and  that,  from  and  immediately  after  the 
said  sum  of  19,075Z.  Is.  3d.  should  be  so  paid  into  the  Bank  of 
England  as  aforesaid,  all  and  singular  the  pieces  or  parcels  of  land 
situate,  lying,  and  being  in  the  parish  of  Eingswinford  aforesaid, 
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particularly  described  and  set  forth  in  the  schedule  to  that  Act        Reg. 
annexed  (being  part  of  the  glebe  lands  belonging  to  the  said  rectory       folet. 
of  Kingswinford,  and  containing  in  the  whole,  including  the  sites  of 
the  present  rectory-house  and  buildings,  88  a.  2r.  8  p.  (a  little  more 
or  less),  together  with  all  the  mines,  veins,  layers,  and  strata  of 
coal  and  iron-stone,  brick-clay,  and  other  mines  and  minerals  in 
and  under  the  same  several  pieces  or  parcels  of  land,  and  the  rights, 
members,  and  appurtenances  thereto  belonging ;  and  the  reversion 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues,  and  profits  of  all  and  singular  the  same  pieces  or  parcels  of 
land   and  mines,  should  be  freed  and  discharged  and  absolutely 
acquitted  and  exonerated  of  and  from  all  the  estate,  right,  title, 
interest,  claim,  and  demand  whatsoever  of  the  said  Nathaniel 
Hinde  and  his  successors,  rector  and  rectors  for  the  time  being 
of  the  said  parish  of  Eingswinford,  into  and  upon  the  same ;  and 
that  the  same  land  and  mines,  so  freed  and  discharged,  acquitted, 
and  exonerated,  should  be  vested  in  the  said  Viscount  Dudley  and 
Ward,  and  his  heirs,  to  the  only  use  and  ^behoof  of  him  the  said       [  *668  ] 
Viscount  Dudley  and  Ward,  his  heirs  and  assigns,  for  ever :  And  it 
was  further  enacted,  that  all  the  costs,  charges,  and  expenses  pre- 
paratory to,  attending,  or  in  any  wise  relating  or  incident  to,  the 
applying  for  and  obtaining  that  Act,  should  be  paid  out  of  the  said 
sum  of  19,075Z.  la.  M.  so  to  be  paid  into  the  Bank  of  England  as 
aforesaid,  and  the  residue  of  the  said  sum  of  19,075L  1«.  9d,,  after 
payment  of  such  costs,  charges,  and  expenses  as  aforesaid,  and 
after  setting  apart  the  several  sums  of  8,O0OZ.  sterling,  and  1,929Z.  1«. 
sterling,  for  the  purposes  thereinafter  directed,  should,  when  so  paid 
in,  be  laid  out  by  the  said  Accountant- General  in  the  purchase  of 
navy  or  victualling-bills,  or  exchequer-bills ;  and  that,  out  of  the 
interest  arising  from  the  money  so  to  be  laid  out  in  the  purchase  of 
navy  or  victualling-bills,  or  exchequer-bills,  as  aforesaid,  the  annual 
sum  of  200/.,  to  commence  and  take  effect  from  the  day  whereon 
the  said  sum  of  19,0751.  Is.  3d.  should  be  so  paid  in,  or  such  less 
annual  sum  as,  with  the  rents  and  profits  of  the  estates  to  be 
actually  purchased  from  time  to  time  as  thereinafter  directed, 
should  amount  to  the  annual  sum  of  2002.  in  the  whole,  should, 
under  the  order  and  direction  of  the  Court  of   Chancery,  on  a 
petition  to  be  preferred  in  a  summary  way   by   the   rector   of 
Eingswinford  aforesaid  for  the  time   being,  be  paid,    by  equal 
half-yearly  payments,  to  the  said  rector  and  his  successors ;  and 
the  residue  of  such  interest,  and  the  money  to  be  received  for  the 
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Beg.  navy  or  victualling-bills,  or  exchequer-bills,  so  to  be  purchased  as 
FoLKT.  they  should  be  respectively  paid  oflf  by  Government,  should  be  laid 
out  by  the  said  Accountant- General  in  the  purchase  of  other  navy  or 
victualling-bills  or  exchequer-bills ;  provided  that  it  should  and 
might  be  lawful  for  the  said  Court  to  make  such  general  order  or 
orders,  or  special  order  or  orders,  as  to  the  said  Court  should  seem 
[  'eeg  ]  necessary,  *&c.  &c. ;  all  which  navy,  victualling,  and  exchequer- 
bills,  whether  purchased  or  exchanged,  should  be  deposited  in  the 
Bank  of  England,  in  the  name  of  the  said  Accountant-Greneral, 
and  should  there  remain  until  a  proper  purchase  or  purchases  of 
real  estates  wherein  to  invest  the  money  to  be  laid  out  in  the 
purchase  of  such  bills,  should  be  found,  and  approved  by  the  said 
Court  of  Chancery,  and  until  the  same  bills  should,  upon  a  petition 
to  be  preferred  to  the  said  Court  in  a  summary  way  by  the  said 
rector  or  his  successors,  be  ordered  to  be  sold  by  the  said 
Accountant-General,  for  the  completing  of  such  purchase  or 
purchases  as  thereinafter  authorized;  and,  if  th^  money  to  be 
produced  by  the  sale  of  such  navy,  victualling,  or  exchequer-bills, 
should  exceed  the  amount  of  the  money  thereinbefore  originally 
directed  to  be  laid  out  in  the  purchase  of  such  bills,  then  and  in 
that  case  only  the  surplus  or  excess  of  the  money  to  be  produced 
by  such  sale,  over  and  above  the  money  so  originally  directed  to  be 
laid  out  as  aforesaid,  after  discharging  the  expenses  of  the  applica- 
tion thereby  authorized  to  be  made  to  the  said  Court,  should  be  paid 
to  such  person  or  persons  respectively  as  would  have  been  entitled 
to  receive  the  rents  and  profits  of  the  estates  thereinafter  directed 
to  be  purchased,  in  case  the  same  had  been  purchased  pursuant 
to  that  Act,  or  to  the  personal  representatives  of  such  person  or 
persons :  And  it  was  further  enacted  that  it  should  be  lawful  for 
the  said  Court  of  Chancery,  from  time  to  time,  upon  a  petition  to 
be  preferred  to  the  said  Court  in  a  summary  way,  by  or  on  the 
behalf  of  the  said  rector  or  his  successors,  to  order  and  direct  the 
sale  of  all  or  any  of  the  navy,  victualling,  or  exchequer-bills  which 
should,  for  the  time  being,  be  standing  in  the  name  of  the  Accountant- 
General  on  the  account  aforesaid,  and  to  order  and  direct  all  or  any 
[  *670  ]  part  of  the  moneys  to  arise  by  any  such  sale  or  sales,  *not  exceeding 
the  amount  of  the  money  thereinbefore  originally  directed  to  be  laid 
out  in  the  purchase  of  such  bills,  to  be  laid  out  and  applied  in  the 
purchase  of  freehold  manors,  messuages,  farms,  lands,  tenements, 
or  hereditaments  of  an  estate  of  inheritance  in  fee-simple  in  posses- 
sion, or  of  any  copyhold  lands  or  hereditaments  convenient  to  be 
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held  therewith,  sach  copyhold  lands  or  hereditaments  not  exceeding  Bbo. 
in  value  one-sixth  part  of  the  whole  estates  to  be  so  purchased,  free  folet. 
from  all  incumbrances,  except  quit  rents,  fee-farm  rents,  or  other 
usual  outgoings  or  payments,  to  be  situate  somewhere  within  the 
diocese  of  Lichfield  and  Coventry ;  and  that  all  and  singular  the 
freehold  and  copyhold  manors,  messuages,  farms,  lands,  tenements, 
and  hereditaments  which  should  be  so  purchased  as  aforesaid,  should 
be  thereupon  immediately  conveyed,  surrendered,  and  assured  unto 
and  to  the  use  of  the  said  rector  and  his  successors,  for  ever,  and 
should,  from  the  time  of  such  conveyance  and  surrender  or  assur- 
ance, be  annexed  to,  and  for  ever  thereafter  continue  to  be  part  of, 
the  said  rectory,  but  subject  as  thereinafter  mentioned :  And  it  was 
further  enacted,  that,  out  of  the  said  sum  of  19,0752.  U.  Sd.  so  to 
be  paid  into  the  Bank  of  England  as  aforesaid,  the  sum  of  1,929Z.  Is. 
should  be  set  apart  for  the  purposes  thereinafter  directed,  and  should 
be  laid  out  by  the  Accountant-General  in  the  purchase  of  navy  or 
victualling-bills,  or  exchequer-bills,  and  that  the  interest  arising 
from  the  money  so  to  be  laid  out  in  navy  or  victualling-bills,  or 
exchequer-bills,  as  last  mentioned,  and  the  money  to  be  received 
for  the  same  bills  as  they  should  respectively  be  paid  off  by  Govern- 
ment, should  be  laid  out  by  the  Accountant-General  in  the  purchase 
of  other  navy  or  victualling-bills,  or  exchequer-bills,  provided  that 
it  should  be  lawful  for  the  said  Court  to  make  such  general  order  or 
orders,  or  special  order  or  orders,  as  to  the  said  Court  should  seem 
necessary ;  that,  ^whensoever  the  exchequer-bills  of  the  date  of  [  *67i  ] 
those  in  the  hands  of  the  said  Accountant-General  should  be  in 
the  course  of  payment  by  Government,  and  new  exchequer-bills 
should  be  issued,  such  new  exchequer-bills  might  be  received  in 
exchange  for  those  which  were  so  in  the  course  of  payment,  as 
should  be  effectual  for  the  enabling  such  receipt  in  exchange,  and 
in  that  event  the  interest  of  the  old  bills  should  be  laid  out  as  before 
directed  with  respect  to  the  interest  where  the  bills  were  paid  off ; 
all  which  navy,  victualling,  and  exchequer-bills,  whether  purchased 
or  exchanged,  should  be  deposited  in  the  Bank  of  England  in  the 
name  of  the  Accountant-General,  and  should  there  remain  until  the 
same  should  be  ordered  to  be  sold  as  thereinafter  directed  :  And  it 
was  further  enacted,  that,  in  case  the  parishioners  of  the  parish  of 
Eingswinford  aforesaid  should,  by  rate,  subscription,  or  otherwise, 
and  either  with  or  without  the  aid  and  assistance  of  the  Commis- 
sioners for  building  additional  churches  in  populous  parishes,  raise 
80  much  money  as,  with  the  money  to  be  produced  by  the  sale  of 
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Rbo.         the  navy,  victualling,  or  exchequer-bills  last  thereinbefore  directed 
FoLBT.       to  be  purchased  (including  the  bills  to  be  purchased  with  the  interest 
of  the  said  sum  of  1,9292.  Is.),  would  be  sufficient  to  defray  the 
costs,  charges,  and  expenses  of  erecting  and  building  a  substantial 
new  church  in  the  parish  of  Eingswinford,  capable  of  holding  one 
thousand  persons  at  the  least,  then  and  in  such  case,  but  not  other- 
wise, it  should  be  lawful  for  the  Court  of  Chancery,  and  the  said 
Court  was  thereby  directed,  upon  a  petition  to  be  preferred  to  the 
said  Court  in  a  summary  way,  by  or  on  behalf  of  the  said  rector  or 
his  successors,  or  by  or  on  behalf  of  the  said  Viscount  Dudley  and 
Ward,  or  other  the  patron  or  patrons  of  the  said  rectory  for  the 
time  being,  to  order  and  direct  the  navy,  victualling,  or  exchequer- 
[  ^672  ]       bills  last  thereinbefore  directed  to  be  purchased  *with  the  said  sum 
of  1,929/.  1«.,  to  be  sold,  and  the  money  to  arise  from  the  sale 
thereof  to  be  applied  in  or  towards  the  erection  of  such  new  ehnrch : 
and  it  was  further  enacted,  that,  in  case  a  new  church  should  be 
built  in  the  said  parish  of  Eingswinford,  partly  by  means  of  the 
money  to  be  produced  by  the  sale  of  the  last-mentioned  navy, 
victualling,  or  exchequer-bills,  then  and  in  such  case  the  curate 
or  officiating  minister  thereof,  who  should,  during  the  life  or  incum- 
bency of  the  said  Nathaniel  Hinde,  the  then  rector  of  Eingswinford 
aforesaid,  be  appointed  by  him  the  said  Nathaniel  Hinde  to  act 
during  his  life  or  incumbency,  should  be  paid  or  allowed,  out  of  the 
interest  of  the  money  first  thereinbefore  directed  to  be  laid  out  in 
the  purchase  of  navy,  victualling,  or  exchequer-bills,  or  so  much 
thereof  as  should  not,  for  the  time  being,  be  invested  in  the  pur- 
chase  of  real  estates  as  aforesaid,  if    such  interest   should  be 
sufficient  for  that  purpose,  but  if  not,  then  by  the  said  Nathaniel 
Hinde  out  of  his  own  moneys,  the  sum  of  100{.  per  annum,  over 
and  above  the  rents  which  might  arise  from  the  letting  the  pews  in 
the  said  new  church ;  and  then  and  in  such  case  also,  from  and 
after  the  death,  avoidance,  or  resignation  of  the  said  Nathaniel 
Hinde,  the  said  new  church  should  become  the  principal  or  mother 
church  of  Eingswinford  aforesaid,  with  all  the  accustomed  rights, 
immunities,  and  privileges  appertaining  to  a  mother  church,  and 
the  then  church  should  become  and  be  deemed  a  chapel  of  ease 
thereto,  to  be  served  by  a  minister  capable  of  having  cure  of  souls ; 
and  the  patronage  of,  or  right  of  presentation  to,  the  same  chapel, 
as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new 
church,  should  be  vested  in  the  said  Viscount  Dudley  and  Ward, 
his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory 


Toi-  unx.]  1846.    C.  P.    2  0.  B.  672—674.  988 

of  Eingswinford,  so,  nevertheless,  that  the  minister  of  the  said        Rkq. 
chapel  should  not  be  removable  at  pleasure ;  and  the  annual  sum       folst. 
'thereinbefore  directed  to  be  paid  to  such  rector  out  of  the  interest      [  ^673  ] 
of  the  money  to  be  invested  in  such  navy,  victualling,  or  exchequer- 
bills  as  aforesaid,  should  belong  and  (under  the  order  and  direction 
of  the  Court  of  Chancery,  on  a  petition  to  be  preferred  in  a  sum- 
mary way,)  be  payable  to  such  minister  of  the  said  chapel  and  his 
successors,  and  any  hereditaments  which  might  have  been  pur- 
chased pursuant  to  the  direction  thereinbefore  contained,  should 
then  forthwith,  by  virtue  of  that  Act,  become  and  be  vested  in  such 
minister  and  his  successors  for  ever ;  and,  in  case  any  part  of  the 
money  thereinbefore  directed  to  be  invested  in  the  purchase  of 
real  estates  as  aforesaid,  should  remain  undisposed  of,  any  future 
application  by  petition  to  the  said  Court  to  have  the  same  or  any 
part  thereof  invested  in  the  purchase  of  freehold  or  copyhold 
hereditaments  as  aforesaid,  should  be  made  by  the  minister  for  the 
time  being,  and  not  by  the  rector  for  the  time  being,  with  the  con- 
sent and  approbation  of  the  ordinary  for  the  time  being ;  and  the 
hereditaments  to  be  purchased  in  consequence  of  any  such  applica- 
tion, should,  when  so  purchased,  be  conveyed  or  surrendered  and 
assured  to  and  vested  in  the  said  minister  for  the  time  being  and 
his  successors,  for  ever ;  and  the  said  minister  for  the  time  being, 
should  be  a  sole  corporation,  capable  of  taking,  holding,  and  enjoying 
the  hereditaments  to  be  purchased  pursuant  to  that  Act — as  by  the 
record  of  the  said  Act  of  Parliament,  remaining  among  the  Bolls  of 
Parliament,  at  Westminster,  in  the  county  of  Middlesex,  reference 
being  thereto  had,  would  more  fully  and  at  large  appear.     The 
count  then  alleged,  that  Viscount  Dudley  and  Ward  did,  in  pur- 
suance of  the  Act,  pay  the  sum  of  19,0752.  Is.  8d.  into  the  Bank  of 
England ;  that  the  costs  and  charges  mentioned  in  the  Act  were 
thereout  duly  paid;  that  the  residue,  after  setting  apart  S,000{. 
and  1,929Z.  1«.,  was  invested  in  manner  required  by  the  Act ;  that 
the   1,929Z.  Is.  *bo  set  apart,  was  laid  out  in  the  purchase  of      [  *674  ] 
exchequer-bills ;  that,  on  the  1st  of  January,  1828,  the  parishioners 
of  Eingswinford  did,  in  the  manner  required  by  the  Act,  raise 
2,0002.,  which,  with  the  money  produced  by  the  sale  of  the  last- 
mentioned  exchequer-bills,  and  4,0002.  given  by  the  Commissioners 
for  building  additional  churches  in  populous  parishes,  was  sufficient 
to  defray  the  costs  of  erecting  a  substantial  new  church  in  the  said 
parish  of  Kingswinford,  capable  of  holding  one  thousand  persons  ; 
that  the  Court  of  Chancery  did,  on  the  1st  of  February,  1828,  on 
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Rbo.  the  petition  of  the  said  Nathaniel  Hinde,  order  that  the  excheqaer- 
FoLiT.  bills  80  purchased  with  the  1,9292.  Is.  should  be  sold,  and  that  the 
money  arising  from  the  sale  thereof,  should  be  applied  in  the 
erection  of  such  new  church  as  in  the  Act  mentioned ;  that  the  said 
exchequer-bills  were  afterwards  sold,  and  produced  2,2002. ;  that, 
within  five  years  from  the  passing  of  the  Act,  such  new  church  was 
built  in  the  said  parish  of  Eingswinford,  partly  by  means  of  the 
sum  of  money  so  produced  as  aforesaid  by  the  sale  of  the  last- 
mentioned  exchequer-bills,  and  partly  by  the  sum  of  money  so 
raised  by  the  said  parishioners  of  Eingswinford  as  aforesaid, 
together  with  the  sum  so  given  by  the  said  Commissioners  for 
building  additional  churches  in  populous  parishes,  and  which  new 
church  was  duly  consecrated  by  Henry,  Bishop  of  Lichfield  and 
Coventry,  then  being  the  ordinary  of  the  said  parish ;  that,  after 
the  building  of  the  said  new  church,  to  wit,  on  the  12th  of  November, 
1881,  to  wit,  at  &c.,  the  said  Nathaniel  Hinde  died,  without  having 
previously  avoided  or  resigned  his  said  living ;  whereupon,  and  by 
virtue  of  the  provisions  of  the  said  Act  of  Parliament,  the  said  new 
church  then  became  the  principal  or  mother  church  of  Eingswinford 
aforesaid,  and  the  then  church  became  such  a  chapel  as  in  the  said 
Act  mentioned,  and  which  same  chapel  then  acquired  and  had  from 
t  *^7fi  ]  thenceforth  continually  *been  called  and  known  by,  the  name  of, 
and  then  was,  the  chapel  of  St.  Mary's,  Eingswinford,  and  the 
patronage  of  and  right  of  presentation  to  the  same  chapel,  as  well 
as  the  patronage  of  and  right  of  presentation  to  the  said  new 
church,  became  and  was  then  and  there  vested  in  the  said  Viscount 
Dudley  and  Ward,  and  his  heirs,  he  the  said  Viscount  Dudley  and 
Ward  then  being  the  patron  of  the  said  rectory  of  Eingswinford, 
and  the  said  Viscount  Dudley  and  Ward  then  and  there  became 
and  was  seised  as  of  fee  of  and  in  the  same  advowsons,  rights  of 
patronage,  and  presentation ;  that,  being  so  seised  thereof,  he  the 
said  Viscount  Dudley  and  Ward,  on  the  1st  of  December,  1881, 
presented  one  William  Henry  Cartwright,  then  being  a  minister 
capable  of  having  cure  of  souls,  his  clerk,  to  the  said  chapel,  who, 
upon  the  same  presentment,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  was  admitted,  instituted,  and  inducted  into  the  same 
chapel ;  that,  on  the  26th  of  July,  1831,  to  wit,  at  Sec.  aforesaid, 
the  said  Viscount  Dudley  and  Ward,  who  had  then  become  and 
then  was  Earl  of  Dudley,  made  and  published  his  last  will  and 
testament  in  writing,  dated  and  attested  &c.,  and  thereby  gave 
and  devised,  amongst  other  things,  the  said  advowsons  and  rights 
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of  patronage  and  presentation  of  him  the  said  Earl  of  Dadley,  to  beo. 
the  said  chapel,  and  to  the  said  church,  to  certain  trustees  for  the  folst, 
term  of  ninety-nine  years,  to  be  computed  from  his  the  said  Earl  of 
Dudley's  decease,  if  one  William  Humble  Ward,  in  the  said  will 
mentioned,  should  so  long  live — upon  trust,  when  and  as  each 
or  either  of  the  said  livings  should  first  become  vacant  after  his 
decease,  during  the  same  term,  to  present  thereto  respectively  such 
several  persons  as  he  should  nominate  for  that  purpose  by  any 
codicil  or  codicils  to  that  his  will ;  and,  if  he  should  make  no  such 
appointment,  or,  having  made  one,  the  nominee  should  die  or 
refuse  to  accept  such  living,  then  *to  present  to  each  and  every  [  ^676  ] 
such  last-mentioned  living  such  person  or  persons  as  the  said 
W.  H.  Ward  should  nominate  for  that  purpose ;  that,  on  the  6th 
of  March,  1883,  the  said  Earl  of  Dudley  died  so  seised  of  the  said 
advowsons  and  rights  of  patronage  and  presentation  as  aforesaid, 
without  having  in  anywise  altered  or  revoked  his  said  will,  and 
without  having  made  any  such  nomination  as  therein  mentioned  by 
any  codicil  to  his  said  will ;  that  the  said  trustees  and  W.  H.  Ward 
(who  by  the  death  of  the  said  Earl  of  Dudley  became  and  was 
William  Humble,  Lord  Ward)  survived  him  the  said  Earl  of 
Dudley,  and  thereby,  and  under  and  by  virtue  of  the  will  of  the 
said  Earl  of  Dudley,  the  said  trustees  became  and  were  possessed 
of  the  said  advowsons  and  rights  of  patronage  and  presentation  for 
and  during  the  said  term  of  ninety-nine  years  from  the  death  of 
the  said  Earl  of  Dudley,  if  the  said  William  Humble,  Lord  Ward, 
should  so  long  live ;  that,  on  the  9th  of  October,  1885,  at  &c.  afore- 
said, the  said  chapel  of  St.  Mary's,  Eingswinford,  became  vacant  by 
the  free  resignation  of  the  said  W.  H.  Gartwright  to  the  ordinary  of 
the  said  chapel,  to  wit,  the  said  Henry,  Bishop  of  Lichfield  and 
Coventry,  and  by  the  acceptance  by  the  said  Bishop  of  the  said 
resignation ;  and  that  notice  of  such  resignation  was  afterwards, 
during  the  life  of  the  said  William  Humble,  Lord  Ward,  and  before 
the  said  term  of  ninety-nine  years  from  the  death  of  the  said  Earl 
of  Dudley  thereinbefore  mentioned  had  expired,  to  wit,  on  &c.,  at 
&c.,  duly  given  by  the  said  ordinary  of  the  said  chapel  to  the  said 
patrons  thereof,  and  to  the  said  William  Humble,  Lord  Ward ;  and 
the  said  patrons  and  the  said  William  Humble,  Lord  Ward,  then 
and  there  had  notice  of  the  said  resignation  of  the  said  W.  H. 
Cartwright;  that  the  said  chapel  of  St.  Mary's,  Eingswinford, 
remained  and  was  vacant  and  unprovided  with  a  minister,  for  a 
period  of  eighteen  months  and  upwards  after  the  resignation  of 
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Bbo.  *tbe  said  W.  H.  Gartwright,  and  after  the  said  patrons  of  the  said 
KoLST.  chapel,  and  the  said  William  Humble,  Lord  Ward,  had  notice  of 
[  *677  ]  the  said  resignation  of  the  said  W.  H.  Cartwright,  and  of  the  said 
chapel  being  so  vacant  as  aforesaid,  and  the  said  chapel  still 
remained  vacant  and  unprovided  with  a  minister ;  and  by  reason 
thereof,  no  minister  having  been  presented  or  collated  to  the  said 
chapel  during  the  time  aforesaid,  by  the  patron,  ordinary,  or  metro- 
politan of  the  said  chapel,  the  said  right  of  presentation  had 
devolved  upon  the  Queen,  and  it  then  belonged  to  the  Queen  to 
present  a  fit  minister  to  the  said  chapel  of  St.  Mary's,  Kingswin- 
ford,  so  vacant  by  the  lapse  of  time  as  aforesaid,  in  manner 
aforesaid ;  and  that  the  said  John,  Bishop  of  Lichfield,  and 
Bichard  Foley,  did  unjustly  disturb  and  hinder  the  Queen  in 
presenting  thereto. 

The  second  count  stated,  that,  before  and  at  the  time  of  the 
presentation  next  thereinafter  mentioned,  the  Bight  Hon.  John 
William,  Earl  of  Dudley,  was  seised  of  the  advowson  and  right  of 
presentation  to  the  chapel  of  St.  Mary's,  Eingswinford,  as  of  fee, 
and,  being  so  seised,  on  the  1st  of  September,  1881,  at  &c.  afore- 
said, presented  one  W.  H.  Cartwright,  his  clerk,  to  the  said  chapel, 
being  vacant,  who  was  afterwards,  to  wit,  on  the  2nd  of  September, 
1881,  duly  admitted,  instituted,  and  inducted  into  the  same  chapel 
on  the  said  presentation  of  the  said  Earl  of  Dudley :  that  after- 
wards, to  wit,  on  &c.,  the  said  Earl  of  Dudley  made  and  published 
his  last  will  and  testament  in  writing,  bearing  date,  &c.,  and 
thereby  gave  and  devised,  amongst  other  things,  the  said  advowson 
and  right  of  presentation  of  him  the  said  Earl  of  Dudley  to  certain 
trustees  for  the  term  of  ninety-nine  years,  to  be  computed  from  his 
the  said  Earl  of  Dudley's  decease,  if  one  W.  H.  Ward,  in  the  said 
will  mentioned,  should  so  long  live,  upon  trust,  when  and  as  the 

[  *678  ]  said  living  should  first  become  vacant  after  his  ^decease,  during 
the  said  term,  to  present  thereto  such  person  as  he  should  nominate 
for  that  purpose  by  any  codicil  or  codicils  to  that  his  will,  and,  if 
he  should  make  no  such  appointment,  or,  having  made  one,  the 
nominee  should  die  or  refuse  to  accept  such  living,  then  to  present 
to  such  living  such  person  as  the  said  W.  H.  Ward  should  nominate 
for  that  purpose ;  and  that,  afterwards,  to  wit,  on  the  6th  of  March, 
1883,  at  &c.  aforesaid,  the  said  Earl  of  Dudley  died  so  seised  of  the 
said  advowson  and  right  of  presentation  as  aforesaid,  without  having 
in  any  wise  altered  or  revoked  his  said  will,  and  without  having 
made  any  such  nomination  as  therein  mentioned  by  any  codicil 
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thereto ;  and  the  said  trustees  and  W.  H.  Ward,  who,  by  the  death  rko. 
of  the  said  Earl  of  Dadley,  became  and  was  William  Humble,  folkt. 
Lord  Ward,  survived  him  the  said  Earl  of  Dudley ;  and  thereby, 
under  and  by  virtue  of  the  said  will  of  the  said  Earl  of  Dudley,  the 
said  trustees  became  and  were  possessed  of  the  said  advowson  and 
right  of  presentation  for  and  during  the  said  term  of  ninety-nine 
years  from  the  death  of  the  said  Earl  of  Dudley,  if  the  said  W.  H., 
Lord  Ward,  should  so  long  live :  that,  afterwards,  to  wit  on  the 
9th  of  October,  1885,  the  said  chapel  of  St.  Mary's,  Eingswinford, 
became  vacant  by  the  free  resignation  of  the  said  W.  H.  Gartwright 
to  the  ordinary  of  the  said  chapel,  to  wit,  the  said  Bishop  of 
Lichfield  and  Coventry,  and  by  the  acceptance  of  the  said  Bishop 
of  the  said  resignation  ;  and  that  notice  of  the  said  resignation  was 
afterwards,  during  the  life  of  the  said  W.  H.,  Lord  Ward,  and 
before  the  said  term  of  ninety-nine  years  from  the  death  of  the  said 
Earl  of  Dudley  had  expired,  to  wit  on  &c.  last  aforesaid,  at  &c. 
aforesaid,  duly  given  by  the  said  Bishop  to  the  said  patrons  of  the 
said  chapel,  and  to  the  said  W.  H.,  Lord  Ward,  and  the  said  patrons 
and  the  said  W.  H.,  Lord  Ward,  then  and  there  had  notice  of  the 
said  resignation  of  the  said  *W.  H.  Gartwright :  that  the  said  [  ^679  ] 
chapel  of  St.  Mary's,  Eingswinford,  remained  and  was  vacant  and 
unprovided  with  a  parson  for  a  period  of  eighteen  months  and 
upwards  after  the  resignation  of  the  said  W.  H.  Gartwright, 
and  after  the  said  patrons  of  the  said  chapel  and  the  said  W.  H., 
Lord  Ward,  had  notice  of  the  resignation  of  the  said  W.  H. 
Gartwright,  and  of  the  said  chapel  being  so  vacant  as  aforesaid, 
and  the  said  chapel  still  remained  vacant  and  unprovided  with  a 
parson ;  and  by  reason  thereof,  no  parson  having  been  presented 
or  collated  during  the  time  aforesaid,  to  the  said  chapel  by  the 
patron,  ordinary,  or  metropolitan  of  the  said  chapel,  the  said  right 
of  presentation  had  devolved  upon  the  Queen,  and  it  then  belonged 
to  the  Queen  to  present  a  fit  person  to  the  said  chapel  of  St.  Mary's, 
Eingswinford,  so  vacant  by  the  lapse  of  time  as  aforesaid,  in  manner 
aforesaid  :  and  that  the  said  John,  Bishop  of  Lichfield,  and  Bichard 
Foley,  did  unjustly  disturb  and  hinder  the  Queen  in  presenting 
thereto. 

Pleas :  to  the  first  count,  that  the  said  Earl  of  Dudley,  by  his 
said  last  will  and  testament  in  the  said  first  count  of  the  declara- 
tion mentioned,  so  signed  as  therein  mentioned,  gave  and  devised 
the  said  advowsons,  rights  of  patronage  and  presentation  comprised 
in  the  said  term  of  ninety -nine  years,  after  the  determination  of  the 
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Rso.  said  term,  and  after  the  decease  of  the  said  W.  H.  Ward,  to 
Foley.  W.  Ward,  the  eldest  son  of  the  said  W.  H.  Ward,  daring  his 
natural  life ;  that,  after  the  said  chapel  of  St.  Mary's,  Eingswin- 
ford,  has  so  become  vacant  by  the  free  resignation  of  the  said 
W.  H.  Gartwright  as  aforesaid,  and  within  six  months  after  the 
said  resignation,  and  the  acceptance  thereof  as  aforesaid,  to  wit, 
on  &c.  aforesaid,  the  said  W.  H.,  Lord  Ward,  departed  this  life, 
and  thereupon  the  said  term  of  ninety-nine  years  ended  and 
determined,  and  the  patronage  of  and  right  of  presentation  to 
[  ^680  ]  the  said  chapel  became  and  was  vested  in  the  said  *W.  Ward, 
then  William,  Lord  Ward,  as  devisee  of  the  said  Earl  of  Dudley  ; 
that  thereupon,  afterwards,  the  said  William,  Lord  Ward,  after 
the  death  of  the  said  W.  H.,  Lord  Ward,  and  within  six  months 
after  the  resignation  of  the  said  W.  H.  Gartwright,  and  the 
acceptance  thereof  as  aforesaid,  to  wit,  on  the  30th  of  January, 
1886,  duly  nominated  and  appointed  the  defendant  Bichard  Foley, 
being  then  a  clerk  in  orders,  and  in  all  respects  qualified  in  that 
behalf,  to  the  said  chapel  of  St.  Mary's,  Eingswinford,  with  all  and 
singular  the  rights,  members,  and  appurtenances  thereto  belonging; 
that  thereupon,  afterwards,  to  wit,  on  the  2nd  of  March,  1896, 
the  Hon.  and  Bight  Bev.  Henry,  Lord  Bishop  of  Lichfield  and 
Goventry,  being  then  the  ordinary  of  the  diocese  in  which  the  said 
chapel  was  situate,  did,  in  pursuance  of  the  aforesaid  nomination 
of  the  said  William,  Lord  Ward,  by  his  certain  licence  in  that 
behalf  then  duly  made  and  given,  license  the  defendant  Bichard 
Foley  to  read  prayers,  preach,  officiate,  and  perform  Divine  offices  as 
curate  or  minister  within  the  said  chapel  of  St.  Mary's,  Eingswin- 
ford, according  to  law,  and  did  invest  him  the  said  Bichard  Foley 
with  all  and  singular  the  rights,  perquisites,  salaries,  members, 
and  appurtenances  thereto  belonging,  and  did  by  those  presents 
authorise  him  to  preach  the  Word  of  God,  and  license  him  to  be 
curate  or  minister  thereof ;  and  that  thereupon,  to  wit,  on  &c.  last 
aforesaid,  the  defendant  Bichard  Foley  became  and  had  ever  since 
continued  to  be,  and  still  was,  minister  of  the  chapel  of  St»  Mary, 
Eingswinford,  aforesaid ;  verification,  and  prayer  of  judgment. 

To  the  second  count,  the  defendant  pleaded  that,  before  the  said 
Earl  of  Dudley  became  so  seised  of  the  advowson  and  right  of  pre- 
sentation to  the  said  chapel  of  St.  Mary,  Eingswinford,  it  was,  by 
the  said  Act  made  and  passed  in  1826,  intituled,  &c.,  after  reciting 
[  *68i  ]  as  in  the  first  count  mentioned,  enacted  in  ^manner  and  form  as  ia 
the  said  first  count  in  that  behalf  alleged,  as  by  the  record,  &c. : 
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that  the  said  John  William,  Viscount  Dudley  and  Ward,  in  the  Beg. 
said  Act  mentioned,  did,  in  pursuance  of  the  said  Act,  within  six  Foley. 
months  next  after  passing  the  said  Act,  to  wit,  on  the  24th  of 
November,  1826,  aforesaid,  pay  the  said  sum  of  19,0252.  Is.  Sd.,  in 
the  said  Act  mentioned,  into  the  Bank  of  England,  &c.,  according 
to  the  provisions  of,  and  in  the  manner  appointed  by,  the  said  Act 
of  Parliament,  and  that  the  said  costs,  charges,  and  expenses  in 
the  said  Act  in  that  behalf  mentioned  were  then  thereout  duly 
paid,  and  the  residue  thereof,  after  setting  apart  the  said  two  sums 
of  3,0002.  and  1,9292.  1«.,  was  then  duly  invested  in  the  manner 
required  by  the  said  Act ;  that  the  said  sum  of  1,9292.  Is,  so  set 
apart  for  the  purposes  in  the  said  Act  in  that  behalf  directed  as 
aforesaid,  was,  to  wit,  then  and  there,  laid  out  in  exchequer-bills, 
according  to  the  provisions  of  the  said  Act  of  Parliament ;  and  that, 
afterwards,  to  wit,  on  the  1st  of  January,  1828,  to  wit,  at  &c.,  the 
parishioners  of  the  parish  of  Eingswinford  aforesaid  did,  in  the 
manner  required  by  the  said  Act,  raise  a  sum  of  money,  to  wit, 
2,0002.,  which,  together  with  the  money  produced  by  the  sale  of 
the  bills  last  thereinbefore  mentioned,  and  a  certain  other  sum,  to 
wit,  4,0002.,  then  and  there  for  that  purpose  given  by  the  said 
Commissioners  for  building  additional  churches  in  populous  parishes, 
was  sufficient  to  defray  the  costs  &c.  of  erecting  and  building  a 
substantial  new  church  in  the  said  parish  of  Eingswinford,  capable 
of  holding  one  thousand  persons ;  and  that,  thereupon,  afterwards, 
to  wit,  on  the  1st  of  February,  1828,  the  Court  of  Chancery  directed 
a  sale  of  the  exchequer-bills;  that,  within  five  years  from  the 
passing  of  the  Act  of  Parliament,  to  wit,  on  the  1st  of  March,  1880, 
such  a  new  church  as  in  the  said  Act  mentioned  was  built  in  the 
said  parish  of  Eingswinford,  ^partly  by  means  of  the  money  pro-  [  •682  ] 
duced  by  the  sale  of  the  exchequer-bills,  and  partly  by  the  money 
so  raised  by  the  parishioners  of  Eingswinford,  together  with  the 
said  sum  so  given  by  the  said  Commissioners,  and  which  new 
church  was  then  and  there  duly  consecrated  by  the  Bishop  of 
Lichfield  and  Coventry,  then  being  the  ordinary  of  the  said  parish ; 
that,  after  the  said  new  church  was  so  built  as  aforesaid,  to  wit,  on 
the  12th  of  November,  1881,  the  said  Nathaniel  Hinde  died,  without 
having  previously  avoided  or  resigned  his  said  living ;  whereupon, 
and  by  virtue  of  the  provisions  of  the  said  Act  of  Parliament,  the  said 
new  church  then  became  the  principal  or  mother  church  of  Eingswin- 
ford aforesaid,  and  the  then  church  became  such  chapel  as  in 
the  said  Act  mentioned,  and  which  same  chapel  then  acquired,  and 
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Rko.  from  thenceforth  and  continually  had  been  called  and  known  by, 
Foley.  the  name  of  the  chapel  of  St.  Mary,  Kingswinford,  and  the 
patronage  of  and  right  of  presentation  to  the  same  chapel,  as  well 
as  the  patronage  of  and  right  of  presentation  to  the  said  new 
church,  then  and  there  became  and  was  vested  in  the  said  Yiscoont 
Dudley  and  Ward,  and  his  heirs,  he  the  said  Viscount  Dudley  and 
Ward  then  being  the  patron  of  the  said  rectory  of  Kingswinford, 
and  he  the  said  Viscount  Dudley  and  Ward  thereupon  became  and 
was  seised  as  of  fee  of  and  in  the  said  advowson,  right  of  patronage 
and  presentation,  as  in  the  second  count  of  the  declaration  above 
alleged ;  that  the  said  Earl  of  Dudley,  by  his  said  last  will  and 
testament  in  the  second  count  of  the  declaration  mentioned,  so 
signed  &c.  as  therein  mentioned,  gave  and  devised  the  said 
advowson  and  right  of  presentation  to  the  chapel  of  St.  Mary, 
Kingswinford,  aforesaid,  after  the  determination  of  the  said  term 
of  ninety-nine  years,  and  immediately  after  the  decease  of  the  said 
W.  H.  Ward,  to  William  Ward,  the  eldest  son  of  the  said  W.  H. 
[  ^683  ]  Ward,  for  his  natural  life.  (The  plea  *then  proceeded  as  in  the 
first  plea,  from  the  [third  line  on  p.  588]  to  the  end.) 

To  these  pleas,  the  Attorney-General^  on  behalf  of  the  Crown, 
demurred  generally.  The  objection  relied  on  was,  "that  the 
chapel  of  St.  Mary's,  Kingswinford,  appeared  by  the  declaration 
to  be  presentative,  and  that,  therefore,  the  right  of  presentation, 
on  the  vacancy  set  out  in  the  counts  respectively,  would  lapse  to 
the  Grown,  notwithstanding  the  defendant  Bichard  Foley  might 
have  been  nominated  by  the  patron,  and  licensed  by  the  ordinary.*' 
The  defendant  joined  in  demurrer. 

Talfourd,  Serjt.,  for  the  Crown : 

The  question  is,  whether,  upon  the  proper  construction  of  the 
Act  of  Parliament  set  out  in  the  declaration  (i),  the  chapel  of 
St.  Mary's,  Kingswinford,  was  donative  or  presentative ;  or  whether, 
supposing  it  to  have  been  originally  donative,  it  did  not  cease  to  be 
so,  and  become  presentative,  by  the  presentation,  institution,  and 
induction  of  Mr.  Cartwright,  upon  the  avoidance  of  Mr.  Hinde. 

That  this  is  a  chapel  that  might  be  presentative,  is  clear,  upon  all 
the  old  authorities.  In  Co.  Litt.  844  a,  it  is  said:  "A  church 
parochial  may  be  donative  and  exempt  from  all  ordinary  juris- 
diction, and  the  incumbent  may  resign  to  the  patron,  and  not  to 
the  ordinary ;  neither  can  the  ordinary  visit,  but  the  patron,  by 
(1)  7  Geo.  IV.  c.  xli.  (private  Act). 
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Commissioners  to  be  appointed  by  him.     And,  by  Littleton's  rule,        Keo. 
the  patron  and  incumbent  may  charge  the  glebe ;  and,  albeit  it  be       folbt. 
donative  by  a  layman,  yet  mere  laicus  is  not  capable  of  it,  but  an 
able  clerk  infra  $aeTos  ordines^  is;  for,  albeit  he  come  in  by  lay 
donation,  and  not  by  admission  or  institution,  yet  his  function  is 
spiritual :  and,  if  such  a  clerk  donative  be  disturbed,  the  patron 
shall  have  a  quare  impedit  of  this  church  ^donative,  and  the  writ      [  *^^  1 
shall  say,  quod  permittat  ipsum  prasentare  ad  ecclesiam^  &c.,  and 
declare  the  special  matter  in  his  declaration  (i).    And  so  it  is  of  a 
prebend,  chantry,  chapel,  donative,  and  the  like;   and  no  lapse 
shall  incur  to  the  ordinary,  except  it  be  so  specially  provided  in  the 
foundation.    But,  if  the  patron  of  such  a  church,  chantry,  chapel, 
<kc.,  donative,  doth  once  present  to  the  ordinary,  and  his  clerk  is 
admitted  and  instituted,  it  is  now  become  presentable,  and  never 
shall  be  donative  after,  and  then,  lapse  shall  incur  to  the  ordinary, 
as  it  shall  of  other  benefices  presentable."     So,  in  2  Inst.  864,  it  is 
said,  "  if  a  patron  of  a  chapel  present  unto  it  by  the  name  of  a 
church,  and  the  clerk  be  instituted  and  inducted  thereunto,  &c.,  it 
hath  lost  the  name  of  a  chapel.*'     The  distinction  between  dona- 
tives and    presentatives  is  very  clearly  laid  down  in  Gibson's 
C!odex,  tit.  84,  c.  10,  s.  2  (2) :   ''  Donatives,"  it  is  there  said,  ''  are 
so  called,  because  they  are  given,  and  fully  possessed,  by  the  single 
donation  of  the  patron,  in  writing,  without  presentation,  institution, 
or  induction.    And  the  right  in  the  donor  (together  with  the  exemp- 
tion of  the  church  from  ecclesiastical  jurisdiction)  spring  from  the 
consent  of  the  Bishop  to  some  particular  Lords  and  great  men,  who 
were  desirous  to  erect  places  of  worship  for  the  convenience  of 
their  families,  and  did  obtain  those  privileges  for  them  and  their 
heirs ;  in  regard  (as  I  suppose)  that  the  places  at  first  were  con- 
sidered only  as  private  domestic  chapels.    And,  as  the  families, 
and  by  consequence  the  neighbourhood,  increased  or  decayed,  the 
places,  in  process  of  time,  became  churches,  and  chapels  with  cure, 
or  nne  cure.    For,  that  a  benefice  with  cure  of  souls,  may  be  dona- 
tive, appears  from  the  rectory  of  St.  Burien,  in  Cornwall,  and  the 
church  in  the  Tower  of  London,  which  are  both  cures,  and  both 
^donatives.    But,  if  these,  and  the  like  places,  had  been  originally       [  *685  ] 
intended  for  distinct  cures  of  souls,  and  not  as  places  of  private 
worship  only,  it  is  not  to  be  conceived  that  the  Bishops  should 
grant  them  such  privileges  and  exemptions:    since  the   utmost 
favour  that  was  granted  to  the  founders  or  endowers  of  churches 
(1)  Videpott,  p.  601,  n.  (1).  (2)  Vol.  iL  p.  819. 
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Bko.  (though  intended  only  for  their  own  tenants)  was  only  the  right  of 
FoLBT.  patronage.  From  whence  it  may  be  inferred  that  those  grants 
of  independence,  made  to  the  churches  and  chapels  called  dona- 
tives, were  in  consideration  of  their  being  at  first  of  a  merdy 
private  and  domestic  nature."  In  Blackstone's  Commentaries  (i) 
it  is  said :  ''  An  advowson  donative  is,  when  the  King,  or  any  sub- 
ject by  his  licence,  doth  found  a  church  or  chapel,  and  ordains  that 
it  shall  be  merely  in  the  gift  or  disposal  of  the  patron ;  subject  to 
his  visitation  only,  and  not  to  that  of  the  ordinary ;  and  vested 
absolutely  in  the  clerk  by  the  patron's  deed  of  donation,  without 
presentation,  institution,  or  induction.  This  is  said  to  have  been 
antiently  the  only  way  of  conferring  ecclesiastical  benefices  in 
England;  the  method  of  institution  by  the  Bishop  not  being 
established  more  early  than  the  time  of  Archbishop  Becket,  in  the 
reign  of  Henry  II.  And,  therefore,  though  Pope  Alexander  HE., 
in  a  letter  to  Becket,  severely  inveighs  against  the  prava  consuetudo, 
as  he  calls  it,  of  investiture  conferred  by  the  patron  only,  this, 
however,  shows  what  was  the  then  common  usage.  Others  con- 
tend that  the  claim  of  the  Bishops  to  institution  is  as  old  as  the 
first  planting  of  Christianity  in  this  island ;  and,  in  proof  of  it,  they 
allege  a  letter  from  the  English  nobility  to  the  Pope,  in  the  reign 
of  Henry  III.,  recorded  by  Matthew  Paris,  which  speaks  of  pre- 
sentation to  the  Bishop  as  a  thing  immemorial.  The  truth  seems 
[  ^686  ]  to  be,  that,  where  the  benefice  was  to  be  ^conferred  on  a  mere 
layman,  he  was  first  presented  to  the  Bishop,  in  order  to  receive 
ordination,  who  was  at  liberty  to  examine  and  refuse  him :  but, 
where  the  clerk  was  already  in  orders,  the  living  was  osaally 
vested  in  him  by  the  sole  donation  of  the  patron,  till  about  the 
middle  of  the  twelfth  century,  when  the  Pope  and  his  Bishops 
endeavoured  to  introduce  a  kind  of  feodal  dominion  over  eccle- 
siastical benefices,  and,  in  consequence  of  that,  began  to  claim  and 
exercise  the  right  of  institution  universally,  as  a  species  of  spiritual 
investiture.  However  this  may  be,  if,  as  the  law  now  stands,  the 
true  patron  once  waives  this  privilege  of  donation,  and  presents  to 
the  Bishop,  and  his  clerk  is  admitted  and  instituted,  the  advowson 
is  now  become  for  ever  presentative,  and  shall  never  be  donative 
any  more.  For,  these  exceptions  to  general  rules  and  conmion 
right,  are  ever  looked  upon  by  the  law  in  an  unfavourable  view, 
and  construed  as  strictly  as  possible.  If,  therefore,  the  patron  in 
whom  such  peculiar  right  resides,  does  once  give  up  that  right, 

(I)  Vol.  ii.  pp.  23,  24. 
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the  lawy  which  loves  uniformity,  will  interpret  it  to  be  done  with  Bbo. 
an  intention  of  giving  it  up  for  ever ;  and  will  thereupon  reduce  it  folbt, 
to  the  standard  of  other  ecclesiastical  livings."  By  the  Act  of 
Parliament  in  question,  the  old  parochial  church  of  Kingswinford 
is  made  a  mere  chapel  of  ease,  the  new  church  being  created  the 
mother  church.  There  is  nothing  on  the  face  of  the  Act,  nor  can 
any  reason  be  assigned,  why  the  new  chapel  should  not  be  pre- 
sentative,  as  the  old  church  was,  and  as  the  newly  built  church  is 
to  be  for  the  future.  The  fair  inference  from  the  whole  of  the  Act 
is,  that  there  should  be  uniformity  in  this  respect. 

(Maulb,  J. :  The  Act,  in  the  case  of  the  old  church,  provides, 
''that  the  minister  shall  not  be  removable  at  pleasure."  That 
probably  was  introduced  from  mere  excess  of  caution.) 

There  are  many  authorities  to  show,  that,  where  the  patron 
presents,  and  his  clerk  is  instituted  and  inducted,  ^though  the  [  *687  ] 
benefice  was  donative  before,  it,  by  the  single  act  of  presentment, 
loses  it  donative  character,  and  becomes  for  ever  after  presentative. 
In  Farchildv.  Oayre  {i)^  the  whole  Coubt  held  that  ''admission 
and  institution  is  not  requisite  in  case  of  a  donative ;  but,  if  to 
such  a  donative  the  patron  presents  to  the  ordinary,  and  suffers  an 
admission  and  institution  thereupon,  he  thereby  hath  made  it 
always  presentable." 

(TiNDAL,  Gh.  J. :  The  authority  cited  for  that  is  Co.  Litt.  844  a. 
There  is  also  a  reference  to  F.  N.  B.  86  E.) 

In  Gibson  (2)  it  is  said  :  "  If  the  patron  of  a  chapel  do  present  to 
that  chapel,  it  shall  become  a  church,  and  be  presentative.  This 
was  affirmed  by  Dodbbidoe,  and  assented  to  by  Coke,  in  the  Court 
of  King's  Bench,  12  Jac.  I.,  agreeably  to  what  is  said  elsewhere  of 
donatives,  that,  if  the  patron  present,  and  his  clerk  is  admitted  and 
instituted,  it  is  become  presentable,  and  never  shall  be  donative 
after.  But,  on  the  other  hand,  if  one  is  patron  of  two  churches, 
and  presents  to  one  only  as  the  mother  church,  cum  capeUd  de 
(naming  the  other) ;  that  other,  having  been  originally  a  district 
parish  church,  shall  so  remain,  notwithstanding  such  presentment, 
and  that  never  so  often  repeated."  Again  (3) :  "  If  the  patron  of 
a  donative  doth  present  to  the  ordinary,  and  suffer  admission  and 

(1)  Oro.  Jac.  63 ;  Yelv.  60 ;  1  Brownl.         (2)  Tit.  9,  c.  1 1 ,  s.  4. 
&  G.  202.  (3)  Tit  34,  c.  10,  8.  6,  p.  820. 
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Rbo.  institution  thereupon,  it  is  no  longer  donative,  but  for  ever  pre- 
FoLKT,  sentative,  and  liable  to  lapse,  and  subject  to  the  jurisdiction  of  the 
ordinary.  In  this  doctrine  the  books  (i)  are  agreed,  without  excep- 
tion even  to  the  Grown ;  but  with  one  other  exception  (in  which 
they  likewise  agree),  that  such  presentation  must  be  made  by  the 
true  patron ;  for,  if  it  be  by  a  stranger,  it  is  so  far  from  making 
[  *688  ]  the  church  ^presentative,  that  it  is  in  itself  merely  void.  And 
there  seems  to  be  the  same  reason  for  a  perpetual  curacy's  becoming 
for  ever  presentative,  if  the  true  patron,  instead  of  nominating, 
shall  present,  and  suffer  admission  and  institution  as  aforesaid, 
because,  if  presentation  in  the  case  of  a  donative  doth  not  only 
create  a  perpetual  obligation  to  present,  but  also  hath  force  enough 
to  extinguish  the  original  exemption  from  the  ordinary,  much 
more  may  it  create  such  obligation  in  places  that  are,  and  always 
were,  subject  to  the  jurisdiction  of  the  ordinary.'*  Gibson  then 
refers  to  a  case  of  Ladd  v.  Widdoiv8{2),  which  will  probably  be 
cited  for  the  defendant ;  but  he  does  not  adopt  it  as  an  authority. 

(TiNDAL,  Ch.  J. :  That,  in  all  probability,  was  the  case  of  a 
donative  created  by  the  Grown  (3).) 

In  Watson's  Glergyman's  Law  (4)  it  is  laid  down,  that,  "  though 
generally  these  donatives  be  in  themselves  to  be  had  only  by  the 
patron's  collation,  yet,  if  the  true  patron  of  such  a  donative  doth 
once  present  to  the  ordinary  of  the  respective  diocese,  and  doth 
suffer  admission  and  institution  thereupon,  he  thereby  hath  made 
it  always  presentable  (5) ;  and  hath  made  it  also  for  ever  to  become 
a  benefice  with  cure  of  souls  (6).  And  this  holds  not  only  in  the 
case  of  common  patrons  of  donatives,  but  in  the  case  of  the  King 
also  "(7). 

(1)  Citing  1  Inst.  344  a ;  Cro.  Jac.  case,  as  suggested,  the  benefice  waa 
63  {Farchild  v.  Oai/re)  ;  Style,  272  perhaps  a  donative  created  by  lettere- 
(Cremer  v.  Burnet y  2  Style's  Bep.  266).  patent.  But  the  opinion  may  have 
And  see  8  Ass.  fo.  18,  pi.  29.  been  extra-judicial;  the  case  stating 

(2)  2Salk.541;iS.  CMjordKolt,;259.  that  there    was  evidence  of  seTenl 

(3)  In  the  two  reports  of  this  case,  pretended  presentations,  the  new  trial 
which  are  verbatim  the  same,  except  was  probably  moved  for  in  respect  of 
that  in  Holt  the  name  of  Serjt  Selby  the  insufficiency  of  that  evidence. 

is  omitted.  Holt,  Ch.  J.,  and  Powell,  (4)  0.  15,  p.  170. 

J.,   are  stated  to  have  held  that  a  (5)  Citing  Farchild  y.   Oayre,  uhi 

presentation    could    not    destroy    a  supra^  and  Co.  Litt.  344  a. 

donative  **  because  its  creation  was  by  (6)  Clerk  v.  Heaih,  Mich.  21  Car.  XL 

letters-patent,  whereby  land  is  settled  B.  B.  2  Eeb.  556. 

to  the  parson  and  his  successors,  and  (7)  By  Latch^  in  his  argoment  in 

he  to  come  in  by  donation."     In  that  Cremer  and  Bumet'a  case,  Style,  272. 
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(TiNDAL,  Ch.  J. :  That  is  at  variance  with  Ladd  v.  Widdows :  and        Rjbo. 
certainly  there  is  nothing  repugnant  to  good  sense  in  holding  that       folbt. 
the  character  of  the  right  may  be  thas  changed.  [  689  ] 

Maulb,  J. :  Ladd  v.  Widdow$y  when  closely  looked  at,  will  be 
found  to  be  no  authority  at  all.  If  there  had  been  evidence  given 
of  presentation,  institution,  and  induction,  it  would  have  been 
distinctly  so  alleged.  Simple  presentation  will  not  do,  without 
institation  and  induction :  that  is  in  accordance  with  all  the 
authorities  (i).) 

Watson  says  (2) :  ''  It  has  been  generally  held  for  law,  that,  if  the 
patron  of  a  donative  doth  once  present  to  the  ordinary,  and  suffer  an 
admission  and  institution  thereupon,  the  church,  &c.,  is  no  longer 
donative,  but  shall  be,  for  ever  after,  presentative,  and  liable  to 
lapse,  and  in  all  things  subject  to  the  jurisdiction  of  the  ordinary; 
in  which  doctrine  the  antient  books  seem  to  agree,  without  excep- 
tion even  to  the  Grown.  Yet  there  are  later  authorities  which  say, 
though  a  presentation  may  destroy  an  impropriation,  it  cannot 
destroy  a  donative,  because  the  creation  thereof  was  by  letters- 
patent,  by  which  the  land  was  settled  to  such  a  person  and  his 
successors,  and  he  to  come  in  by  donation,  which  was  the  antient 
way  of  conferring  benefices,  and  the  institution  to  churches  was  not 
ordained  by  any  temporal  law,  there  being  only  a  papal  provision ; 
and  was  not  received  in  some  places  here  in  England,  and  where 
it  was  not  received,  they  still  went  on  in  the  old  way  and  method 
of  conferring  benefices,  which  afterwards  were  called  donatives.' 

(TiNDAL,  Ch.  J.,  referred  to  3  Salk.  140  (3).) 

These  authorities  clearly  show  that  the  ^donative  character  of  the  [  *690  ] 
living  in  question,  if,  upon  the  true  construction  of  the  Act,  it  ever 
was  donative,  was  destroyed  by  the  presentation  of  Mr.  Gartwright, 
and  his  admission  and  institution,  in  December,  1881 ;  and  there- 
fore the  pleas,  which  allege  not  a  presentation,  but  a  mere 
nomination  and  appointment  of  the  defendant  Foley,  afford  no 
answer  to  the  declaration. 

(1)  In  Ladd  v.  Widd^tWB  presentation  tion    attended   with   its    usual    oon« 

is  mentioned,  and  nothing  is  said  of  sequents,  institution  and  induction,  on 

institution  or  induction.    But  the  dis-  the  one  hand,  and  a  donative,  not  so 

tinction  taken  in  that  case  is,  between  destroyed,  on  the  other, 
an  impropriation,  destroyed  by  pre-  (2)  Page  173. 

sentation,  ».«.,  ut  videtur,  by  presenta-         (3)  Title  Donative. 
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Rbg  Channellf   Serjt.   (with  whom  was    Byles,    Serjt.)^    for    the 

FoLKY .  defendant : 

It  may  be  that  a  donative,  properly  so  called,  becomes  presenta- 
tive  if  the  patron  once  presents,  and  his  clerk  is  thereupon  institated 
and  inducted  :  but  the  case  of  Ijodd  v.  JViddows  is  an  authority  to 
show,  that,  though  a  presentation  may  destroy  an  impropriation, 
yet  it  cannot  destroy  a  donative,  the  creation  of  which  is  by  letters- 
patent.  The  same  rule  will  apply  to  a  donative  created  by  Act  of 
Parliament.  Watson,  after  referring  to  all  the  authorities,  takes  a 
distinction  between  donatives,  properly  so  called,  and  others  (i). 
''  Some  of  the  instances  before  mentioned,"  he  says,  "  may  rather 
be  called  quasi  donations  than  properly  donations :  such  are,  1.  The 
collation  of  a  Bishop  without  any  presentation;  2.  The  grant 
of  the  King  to  prebends,  &c.,  without  institution;  and,  8.  The 
nomination  to  perpetual  curacies,  which  is  without  either  presenta- 
tion, institution,  or  induction:  for,  these  di£fer  from  donatives, 
properly  so  called,  which  are  given  and  fully  possessed  by  the  sole 
donation  of  the  patron  in  writing,  inasmuch  as  collations  and 
Boyal  grants  are  to  be  followed  by  induction  and  instalment ;  and 
persons  nominated  to  curacies  are  to  be  authorised  by  a  licence 
from  the  Bishop  before  they  can  legally  officiate :  whereas  possession 
by  donation  is  not  subject  to  any  of  these  consequents,  but  receives 

1  *69i  ]  its  full  essence  and  *e£fect  from  the  single  act  and  sole  authority 
of  the  donor,  as  aforesaid;  and,  if  what  is  said  in  the  case  of 
Clerk  V.  HecUh  be  true,  that  the  King  hath  several  donatives  in 
Wales,  which  yet  receive  institution  from  the  Bishop,  it  seems  to 
be  as  true,  that,  by  such  institution,  they  have  lost  the  proper 
nature  of  donatives  (2) ;  for,  the  grant  of  a  donative,  being  once 
made,  creates  a  right  as  full  and  lasting  as  presentation,  admission, 
institution,  and  induction  can,  viz.,  a  right  not  to  be  devested  or 
taken  away  but  by  the  resignation  or  deprivation  of  the  donee, 
whereof  the  first  must  be  made  to,  and  the  second  by,  the  donor, 
for,  both  the  church  and  the  clerk  are  exempt  from  ordinary 
jurisdiction.  And  to  this  purpose  is  what  we  find  in  Sir  John 
Davis's  Reports,  viz.  that  a  donative  cannot  be  granted  for  years, 

(1)  Title  Donation  and  Donative,  where  he  collates  (or  givee)  without 
0.  Id,  p.  172.  presenting,  his  rights  are  not  affected 

(2)  The  distinction  possibly  may  be  by  mere  laches,  which  cannot  be 
this :  the  King  hy  presenting  to  the  imputed  to  the  Crown  in  suffering  the 
ordinary,  does  an  act  by  which  he  coUatee  (or  donee)  to  receive  institution 
releases    his   right   of    collating    (or  and  induction. 

giving)   without    presentation;     but 
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or  at  will  only,  because  this  great  inconvenience  would  follow,  that  Reg. 
the  freehold  (of  the  church,  See.)  might  be  in  perpetual  abeyance,  folby. 
which  is  an  inconvenience  that  the  law  will  not  suffer.  The  case 
of  those  curacies  called  perpetual,  in  opposition  to  temporary 
curates,  who  serve  under  other  incumbents,  was  originally  other- 
wise, being  such  churches  the  entire  revenue  whereof  was  united 
and  annexed  ad  mensas  monachorum,  and  not  (as  other  appropria- 
tions were)  under  the  tie  of  having  perpetual  vicars  appointed  in 
them,  but  left  to  be  served  by  temporary  curates  belonging  to  their 
own  houses,  and  sent  out  as  occasion  required.  The  like  liberty 
of  not  appointing  a  perpetual  vicar,  was  sometimes  granted,  by 
dispensation,  in  benefices  not  annexed  to  their  tables,  in  considera- 
tion of  the  poverty  of  their  *house,  or  the  nearness  of  the  church.  [  *692  j 
Bat,  when  such  appropriations,  together  with  the  charge  of  pro- 
viding for  the  cure,  were  transferred  from  spiritual  societies  to 
single  lay  persons,  who  were  not  capable  of  serving  them  by  them- 
selves, and  who,  by  consequence,  were  obliged  to  nominate  some 
particular  person  to  the  ordinary,  for  his  licence  to  serve  the  cure, 
the  curates  by  this  means  became  so  far  perpetual  as  not  to  be 
wholly  at  the  pleasure  of  the  appropriator,  nor  removable  but  by 
a  due  and  legal  revocation  of  the  licence  of  the  ordinary."  All  the 
authorities  cited  on  the  part  of  the  Grown  apply  to  donatives, 
strictly  and  properly  so  called ;  and  all  rely  on  the  passages  cited 
from  Co.  Litt.  844  a.  The  old  church  having,  by  the  plain  words 
of  the  Act,  been  converted  into  a  mere  chapel  of  ease  without 
cure  of  souls,  the  question  is,  whether  the  mere  use  of  the  word 
"  presentation  "  in  the  preamble  and  in  the  enacting  part  of  the 
Act  of  Parliament,  takes  this  case  out  of  the  ordinary  rule,  that  a 
mere  nomination  is  all  that  is  necessary.  The  word  is  evidently 
not  used  in  its  strict  legal  sense,  but  merely  to  point  out  the  person 
by  whom  the  patronage  is  to  be  exercised.  The  Church-building 
Acts,  58  Geo.  III.  c.  45,  ss.  18,  19,  and  69  Geo.  III.  c.  134,  s.  18, 
show  that  the  Legislature  knew  how  to  express  themselves,  where 
they  intended  to  make  benefices  presentative.  The  authorities 
cited  on  the  other  side  do  not  bear  out  the  proposition  that  one 
presentation,  in  the  case  of  a  donative,  renders  the  benefice  for 
ever  after  presentative :  when  looked  at,  they  will  be  found  all  to 
apply  to  churches  or  chapels  having  cure  of  souls.  A  mere  chapel 
of  ease  is  scarcely  recognised  by  the  law.  The  cases  of  Rex 
V.  The  Bishop  of  Chester  (i),  Bliss  v.  Woods  (2),  and  William  v. 
(1)  1  B.  B.  237  (1  T.  B.  396).  (2)  3  Hagg.  486. 
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Reg.        Brown  (i),  may  afford  some  assistance  in  the  determination  of  this 
FoLBT.       question. 

[  693  ]  Talfourd,  Serjt.,  was  heard  in  reply. 

TiNDAL,  Ch.  J. : 

The  real  question  in  this  case  appears  to  me  to  be,  whether,  upon 
the  true  construction  of  the  Act  of  Parliament,  this  chapel,  which 
before  was  the  old  parochial  church  of  Eingswinford,  is  a  donative, 
to  which  the  patron  may  appoint,  without  presenting  his  dark  to 
the  ordinary,  or  whether  it  is  presentative  only,  as  is  contended  on 
the  part  of  the  Grown.  Looking  at  the  general  scope  and  object  of 
the  Act,  it  appears  to  me  that  it  is  presentative  only.  The  object 
of  the  Act  appears  to  have  been  this :  part  of  the  glebe  land  having 
mines  under  it,  which  might  be  worked  with  advantage  if  in  lay 
hands,  it  provided  for  the  sale  thereof  if  a  purchaser  could  be  found; 
and,  accordingly,  the  patron  enters  into  a  contract  with  the  incum- 
bent, that  a  certain  portion  of  the  land  shall  be  sold  to  the  former 
for  the  sum  of  19,2902.  11«.  9d,,  and  that,  after  payment  of  certain 
expenses,  the  remainder  of  the  purchase-money  shall  be  considered 
and  taken  as  part  of  the  rectory,  that,  after  defraying  thereout  the 
expenses  of  erecting  a  new  rectory-house  and  outbuildings,  and 
setting  apart  a  sum  not  exceeding  1,929Z.  1«.,  to  be  applied  towards 
the  erection  of  a  new  church,  the  final  residue  shall  be  invested  for 
the  benefit  of  the  rectory.  The  Act  then  provides,  that,  in  case 
such  new  church  shall  be  built  by  the  means  and  within  the  time 
specified,  the  curate  or  officiating  minister  thereof,  who  shall,  during 
the  life  or  incumbency  of  Mr.  Hinde,  the  then  rector,  be  appointed 
by  him  to  act  during  his  life  or  incumbency,  shall  be  paid  or 
allowed  the  sum  of  lOOZ.  per  annum,  over  and  above  the  pew  rents 
of  the  new  church.  The  Act  then  goes  on  to  provide  for  the  enjoy- 
ment of  the  future  patronage,  in  these  words:  ''And  from  and 
[  *694  ]  after  the  death,  avoidance,  or  resignation  *of  the  said  N.  Hinde, 
the  said  new  church  shall  become  the  principal  or  mother  church  of 
Eingswinford  aforesaid,  with  all  the  accustomed  rights,  immuni- 
ties, and  privileges  appertaining  to  a  mother  church,  and  the  then 
church  shall  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be 
served  by  a  minister  capable  of  having  cure  of  souls;  and  the 
patronage  of  or  right  of  presentation  to  the  same  chapel,  as  well 
as  the  patronage  of  or  right  of  presentation  to  the  said  new  church, 

(1)  1  Curt.  64. 
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shall  be  vested  in  Lord  Dudley  and  Ward,  his  heirs  and  assigns,         Reo. 
patron  and  patrons  of  the  said  rectory  of  Kingswinford,  so,  never-       folky^ 
theless,  that  the  minister  of  the  said  chapel  shall  not  be  removable 
at  pleasure."    These  are  the  important  words,  to  which  we  are  now 
called  upon  to  give  a  construction.    What  is  the  meaning  of  the 
words,  "  the  patronage  of  or  right  of  presentation  to  the  same 
chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to  the 
said  new  church,  shall  be  vested  in  Lord  Dudley  and  Ward,  his 
heirs  and  assigns  ?  "     The  same  words  are  applied  equally  to  the 
old  church  and  to  the  new  chapel  of  ease :  and  it  seems  to  me  to  be 
very  difficult  to  put  a  different  construction  upon  them  in  the  one 
case  from  that  which  is  put  upon  them  in  the  other.    And  this 
remark  is  the  more  striking  when  the  earlier  part  of  the  clause, 
where  it  is  provided  that  the  curate  or  officiating  minister  of  the 
newly  built  church  shall  during  the  life  or  incumbency  of  Mr. 
Hinde,  the  then  rector,  be  appointed  by  him  to  act  during  his  life 
or  incumbency.    If  the  Legislature  had  intended  the  creation  of  a 
donative,  it  would  be  somewhat  singular  that  they  should,  when 
dealing  with  the  future  patronage,  drop  that  word,  and  adopt  a  form 
of  expression  applicable  to  a  totally  different  state  of  things,  viz. 
''  right  of  presentation  "  (i).     This  view  is  still  further  ^confirmed      [  *695  ] 
by  a  consideration  of  the  nature  and  the  mode  of  creation  of  dona- 
tives.     Li  Go.  Litt.  844  a,  it  is  said :  "  If  the  King  doth  found  a 
church,  hospital,  or  free  chapel  donative,  he  may  exempt  the  same 
from  ordinary  jurisdiction,"  &c.    Again,  ''As  the  King  may  create 
donatives,  exempt  from  the  visitation  of  the  ordinary,  so  he  may, 
by  his  charter,  license  any  subject  to  found  such  a  church  or  chapel, 
and  to  ordain  that  it  shall  be  donative,  and  not  presentable,  and  to 
be  visited  by  the  founder,  and  not  by  the  ordinary;  and  thus  began 
donations  in  England,  whereof  common  persons  were  patrons." 
If,  therefore,  this  were  intended  to  be  a  donative,  one  would  expect 
to  find  some  words  of  special  exemption.     In  the  ordinary  case  of 
a  donative,  the  original  deed  would  be  presumed  to  be  lost;  but  then 
there  would  be  the  circumstance  of  the  donee  never  having  been 
presented  to  the  Bishop.     But  here,  we  have  the  very  Act  creating 
the  living,  and,  if  it  were  exempted  from  ordinary  jurisdiction,  some 
words  of  exemption  would  undoubtedly  be  found.    I  was  at  first 
inclined  to  attach  some  importance,  in  favour  of  the  defendant's 
argument,  to  the  words  that  declare  ''  that  the  minister  of  the  said 
chapel  shall  not  be  removable  at  pleasure."    But  I  think  those 
(1)  Vide  poit,^.  601,  n.(iy 
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rro.  words  were  merely  introduced  ex  viajori  cauteld,  lest  the  previous 
Foley.  words  should  be  construed  to  render  the  officiating  minister 
appointed  by  Mr.  Hinde  during  his  incumbency,  removable  at  his 
pleasure.  Upon  the  whole,  the  true  construction  of  the  Act  appears 
to  me  to  be,  that  the  chapel  of  ease  is  presentative  by  the  patron  of 
the  living  of  the  parish ;  and  this  construction  is  in  some  d^ree 
fortified  by  the  circumstance,  that  the  only  instance  that  has 
occurred  since  the  avoidance  of  Mr.  Hinde,  is  of  a  presentation.  I 
therefore  think  there  should  be  judgment  for  the  Grown. 

[  696  ]       Maule,  J. : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  discuss  whether 
a  single  instance  of  presentation  by  the  patron,  would  have  the 
effect  of  making  a  benefice  presentative  which  before  was  donative. 
My  own  opinion  is  that  it  would  have  that  effect.  It  is  not  neces- 
sary, however,  nor  is  it  possible,  to  decide  that  in  the  present  case, 
because  I  think  this  benefice  was  originally  presentative.  That  it 
was  so,  appears  from  indisputable  evidence.  The  Act  of  Parliament 
provides  in  the  same  words  for  the  future  presentation  to  the  new 
mother  church  and  to  the  old  church  now  made  a  chapel  of  ease ; 
and  the  same  words  in  the  same  clause  of  an  Act  ought  always  to 
be  construed  in  the  same  sense,  when  applied  to  the  same  or  a 
similar  subject-matter,  unless  any  necessity  exists  for  giving  them 
a  different  construction.  No  such  necessity  exists  here.  In  the 
present  case,  the  living  was  presentative  before  the  passing  of  the 
Act :  and,  although  a  considerable  change  has  been  effected  in  the 
parish,  the  presentative  character  of  the  living  must  remain,  unless 
altered  by  the  express  words  of  the  Act.  I  conceive  ecclesiastical 
benefices  generally  are  to  be  taken  to  be  presentative,  unless  there 
be  some  evidence  expressly  showing  them  to  be  donative,  and 
exempted  from  ordinary  jurisdiction:  and  I  can  find  nothing  in 
this  Act  to  show  that  this  chapel  is  so  exempted.  On  the  contrary, 
I  think  there  are  cu'cumstances  to  show  that  it  falls  within  that 
description  of  benefices  that  are  the  proper  subject  of  presentation. 
There  is,  at  all  events,  nothing  in  the  Act  to  exempt  it  from  the 
characteristics  that  ordinarily  belong  to  ecclesiastical  benefices. 

Gresswell,  J. : 

I  also  am  of  opinion  that  the  benefice  in  question  is  to  be  con- 
sidered as  presentative  ;  and  therefore  that  the  church  is  not  full, 
[  '697  ]      there  having  "^been  no  presentation.    It  cannot  be  contended  that 
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the  officiating  minister  of  the  church  is  to  be  considered  as  a  mere  Reg. 
curate.  It  might  have  been  so  contended,  possibly,  daring  the  folet. 
incumbency  of  Mr.  Hinde  ;  for,  he  is  so  called  in  the  Act  (i).  But, 
on  the  death  of  that  gentleman,  this  change  took  place :  A  large 
sum  of  money  had  been  produced  by  the  sale  of  a  portion  of  the 
glebe,  which  sum,  by  the  terms  of  the  Act,  was  to  be,  in  part, 
appropriated  to  the  building  of  a  new  rectory-house,  and,  in  part, 
to  the  erection  of  a  new  church  in  the  parish ;  and  the  residue  was 
to  be  invested  by  the  patron  and  ordinary,  in  land  for  the  benefit  of 
the  then  rector  during  his  life  or  incumbency,  and,  on  his  death  or 
resignation,  for  the  benefit  of  the  minister  of  the  old  church,  which 
was,  by  the  Act,  made  a  chapel  of  ease  to  the  new  church ;  which 
latter  then  became  the  mother  church.  It  is  difficult  to  conceive 
how  the  ordinary  could  have  any  thing  to  do  with  the  investing  of 
this  money,  if  the  chapel  of  ease  were  to  be  a  mere  curacy,  or  even 
a  donative.  The  new  incumbent  is  to  be  a  person  ''  capable  of 
having  cure  of  souls." 

The  construction  we  put  upon  the  Act  of  Parliament,  relieves  us 
from  the  necessity  of  considering,  whether  the  older  authorities  are, 
in  any  degree,  disturbed  by  the  case  of  Ladd  v.  Widdowa. 

Erlb,  J. : 

As  stated  in  the  course  of  the  argument,  the  Legislature  have 
known  how  to  express  themselves,  when  it  was  thought  desirable  to 
make  benefices  presentative,  and  had  it  been  intended  that  this 
living  should  be  filled  by  appointment  only,  without  presentation 
to  the  Bishop  or  ordinary,  that  intention  would  have  appeared  in 
this  Act.  For  the  reasons  assigned  by  the  rest  of  the  *Gourt,  I  am  r  ^698  ] 
of  opinion  that  thb  was  not  a  donative  in  its  original  creation. 

Judgment  for  the  Crown  {2). 

(1)  Qwxre,  if»  in  the  Act,  the  term  (Beg.  Brey.  Orig.  30,  31),  the  manda- 
*'ciiiate"  is  not  used,  as  in  the  tory  clause  runs  thus — quod  permitUU 
liturgy,  in  its  original  and  proper  prcsdictum  {querentem)  prcesetitare  ad 
sense  of  '*  person  having  the  cure  of  ecdeHam  {capellam  or  cantariam)  with- 
souIb."  CurcUua,  curio,  sacerdoe  out  any  special  form  for  a  donative  : 
eedeiUB,  curi,  under  this  general  writ,  the  plaintiff 

(2)  In  strict  legal  language  all  may  count  either  upon  an  ordinary 
benefices  are  presentative,  pnieseniare  right  of  presentation,  which  is  to,  or 
ad  eccUsiam,  or  ad  capellam,  or  ad  rather  through,  the  Bishop,  or  upon 
eanforiam,  meaning  nothing  more  than  the  exceptional  right  of  direct  abso- 
to  nominate  or  appoint  a  minister  or  lute  presentation,  called  a  donation, 
pastor  to  the  vacant  church,  chapel,  F.  N.  B.  33  0. 

or  chantry.    Throughout  the  forms  of         In  the  reign  of  Mary,  Dyer,  J  , 
writs  of  quare  impedit  in  the  Begister     (afterwards  Ch.  J*  of  0.  P.)  is  said  to 
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An  attorney's  bill  must  show  the  Ck>urt  and  the  cause  in  which  the 
business  referred  to  in  it,  or  the  greater  part  thereof,  was  done.  These 
particulars  should  be  expressly  stated,  (held  to  be  necessary  by  Maitls,  J.)t 
or  must  be  capable  of  being  collected  by  fair  and  reasonable  intendment 
from  the  nature  of  the  several  items  of  charge. 

Where  costs  are  incurred  in  a  suit  the  Statute  of  Limitations  does  not 
begin  to  run  against  the  earlier  items  until  the  suit  is  terminated. 

Debt,  for  work  done  as  an  attorney  and  solicitor,  and  for  money 
foand  due  upon  an  account  stated. 

Pleas :  First,  never  indebted ;  secondly,  that  the  several  causes 
of  action  in  the  declaration  mentioned  did  not,  nor  did  any  of  them, 
or  any  part  thereof,  accrue  to  the  plaintiff  at  any  time  within  six 
years  next  before  the  commencement  of  the  suit,  &c. ;  thirdly,  pay- 
ment before  action ;  fourthly,  that  the  plaintiff,  before  and  at  the 
time  of  the  doing  of  the  said  work,  and  of  the  providing  of  the  said 
materials,  as  in  the  first  count  mentioned,  was  an  attorney  and 
solicitor,  and  the  said  work  was  done,  and  the  said  materials  were 
provided  by  him  as  such  attorney  and  solicitor,  and  the  said  fees  and 
causes  of  action  in  the  first  count  mentioned  were  and  are  for  fees, 
charges,  and  disbursements  for  business  done  by  the  plaintiff  for 
all  the  three  defendants  as  such  attorney  and  solicitor  as  aforesaid ; 
and  that  the  money  so  found  to  be  due  as  in  the  last  count  mentioned, 
was  due,  and  found  to  be  so,  for  and  in  respect  of  the  said  work  and 

have  paid  *<  an  acceptable  compliment  at  pp.  719 — 720,  as  to  the  meaning  of 

to  the    Queen's    attachment   to    the  the  presumption  that  every  one  knows 

interests  of  the  Church,"  by  presenting  the  law.    This  passage  was  cited  with 

to,  and  thereby  disappropriating,  his  approval  by  Blagkbubn,  J.,   in  The 

vicarage  of  Staplegrove  near  Taunton.  Queen  v.  Mayer  of  Teivheehury  (1868) 

See  Strype's  Annals  of  the  Reforma-  L.  B.  3  a  B.  629,  63d,  37  L.  J.  Q.  B. 

tion,   vol.   ii.  p.  370 ;  Life  of  Dyer,  288,  292.    The  Judicature  Act,  1873, 

prefixed  to  his  Beports.  has  transferred  to  the  High  Court  the 

(1)  This  case  has  been  frequently  jurisdiction   of   the    High    Court   of 

cited  upon  the  point  first  appearing  in  Chancery  and  of  the  superior  common 

the  head-note.     See  Ivimey  v.  Marks  Law  Courts,  and  it  is  probably  not 

(1847)  16  M.  &  W.  843;  Sargent  v.  necessary  to  show  in  what  Division 

Gannon  (1849)  7  C.  B.  742 ;  18  L.  J.  of    the   High  Court  the  business  is 

C.  P.  220;  Dimea  v.   Wright  (1849)  8  done,  but  solicitors'  bills  for  proceed- 

C.  B.  831 ;  Anderson  v.  Boynton  (1849)  ings  in  the  County  Courts  are  taxed 

13  Q.  B.  308;  19  L.  J.  Q.  B.  42;  iTee^ie  in    those    Courts,   and    no    doubt   a 

V.  Ward  (1849)  13  Q.  B.  old;  19  L.  J.  solicitor's   bill  should  show  whether 

Q.  B.  46 ;  Cook  v.  QiUard  (1352)  1  E.  the  proceedings    were  taken  in  the 

&  B.  26,  22  L.  J.  Q.  B.  90.    At  the  High  Court  or  a  County  Court  or  any 

present  time  it  is  worth  preserving  other  Inferior  Court. — J.  G.  P. 
mainly  for  the  statement  of  Matjlb,  J. , 
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materials,  and  for  and  in  respect  of  the  said  fees,  charges,  and  dis- 
bursements, and  not  otherwise,  and  that  the  said  accomit  was  stated 
as  aforesaid  of  and  concerning  the  same,  and  of  and  concerning  no 
other  caase  and  matter ;  and  that  no  bill  of  the  said  fees,  charges, 
or  disborsements,  or  of  any  of  them,  or  any  part  thereof,  subscribed 
wiih  the  proper  hand  of  the  plaintiff,  or  with  the  proper  hand  of 
any  assignee  of  the  plaintifif,  was,  at  any  time  before  the  commence- 
ment of  the  suit,  delivered  unto  the  defendants,  or  any  of  them,  or 
sent  by  the  post  to,  or  left  for,  the  defendants,  or  any  *of  them,  at 
their  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  or  at  the  counting-house,  &c.  of  any  of  them ;  nor 
was  any  bill  of  the  said  fees,  charges,  and  disbursements,  or  of  any 
of  them,  or  any  part  thereof,  at  any  time  before  the  commencement 
of  the  suit,  delivered  to  the  defendants,  or  to  any  of  them,  or  sent 
by  the  post  to,  or  left  for,  them,  or  any  of  them,  at  their  counting- 
house,  (fee,  or  at  the  counting-house  (fee.  of  any  of  them,  inclosed 
in  and  accompanied  by  a  letter  subscribed  with  the  proper  hand  of 
the  plaintiff,  or  with  the  proper  hand  of  any  assignee  of  the  plaintiff, 
referring  to  such  bill,  as  required  by,  and  according  to,  the  statute 
in  such  case  made  and  provided.    Verification. 

The  plaintiff  joined  issue  upon  the  first  plea,  and  traversed  the 
others;  upon  which  traverses  respectively,  the  defendants  joined  issue. 
The  cause  was  tried  before  Maule,  J.,  at  the  last  Summer  Assizes 
at  Northampton.  The  plaintiff  put  in  the  retainer  under  which  he 
had  acted  as  solicitor  for  the  defendants,  and  which  was  in  the  hand- 
writing of  one  of  the  defendants,  and  signed  by  the  three,  and  was 
addressed  to  the  plaintiff  in  the  following  form : 

"  In  Chancery. 

**Falkner  v.  Bolton  and  others. 
Fcdkner  v.  Cambray  and  others. 
Falkner  v.  Matthews, 
"  Sm, — We  retain  you  as  our  solicitor,  and  request  you  to  take 
such  proceedings  as  will  tend  to  a  speedy  and  amicable  arrangement 
of  these  suits,  as  to  you  shall  seem  best,  with  our  approbation,  and 
Mr.  B.  Bidgway's.    Dated,  this  81st  of  December,  1885." 

The  bill,  a  signed  copy  of  which  was  proved  to  have  been  duly 
delivered,  was  then  put  in,  &c.  It  commenced  without  the  mention 
of  any  Court  or  cause,  as  follows : 


''  1885,  Dec.  22.    Attending  on  you,  conferring  and 
advising  as  to  your  suits  in  Chancery,  and  as  to 
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the  order  for  dismissal,  &c.,  when  you  left  me  the 

papers  to  peruse,  and  promised  to  call  to-morrow    0    6    8 

23.  Attending  you,  conferring  and  advising 
further  on  your  afihirs,  and  explaining  to  you  the 
mode  in  which  I  thought  you  might  be  reinstated 
before  the  Court,  when  it  was  decided  that  you 
should  bring  me  a  retainer  on  Saturday  next    -    0    6    8 

24.  Perusing  decrees  and  reports  at  Report  Office, 
and  sundry  other  papers  intrusted  by  you  to  me, 
and  paid 17    6 

29.  Attending  this  morning  on  Mr.  Bidgway, 
discussing  your  suits,  and  the  best  mode  of  pro- 
ceeding with  him,  and  again  on  you  this  evening, 
when  it  was  decided  that  I  was  to  see  Mr. 
Bidgway  again  with  you  to-morrow  -        -        -    0    6    8 

80.  Attending  Mr.  Bidgway,  conferring  and 
advising  further  on  your  affairs,  and  as  to  your 
wish  to  borrow  SOL,  &c. 0    6    8 

1886,  March  16.  Attending  at  Six  Clerks*  Office, 
searching  for  record,  and  paid      -  -        -    0    9    8" 

Under  the  heading  "  Hilary  Term,  1886.    Falkner  v.  MatOuwt,'' 

which  was  the  first  mention  of  the  name  of  any  suit,  were,  amongst 

others,  the  following  items : 

£    s.  I 

"  Paid  for  minutes  of  decree 0    5    0 

Close  copy 0    2    6 

Feb.  8.    Attending  registrar  to  settle  minutes ; 

but  he  declined,  in  consequence  of  the  insertion 

that  rests  were  to  be  taken  as  a  matter  of  course, 

not  being  authorised  by  the  Court    -        -        -    0  IS    6 

[  709  ]  Copy  title  of  cause,  and  prayer  of  bill  -        -        -    0    2    6 

Copy  minutes  as  wished  to  be  settled,  for  Lord 

Chancellor 0    S    0 

20.    Attending  Court,  cause  in  paper ;  ordered  to 

stand  over 0  IS    4 

March  2.    Paid  for  copy  minutes  as  settled  by  the 

Court 0    5    0 

Paid  for  decree 4  16    8 

Attending  passing 0  13    4 

Paid  entering 0    6    0 
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Paid  for  reference  to  Master  in  rotation  -    0    1  0 

Attending 0    6  8 

18.    InBtractions  for  interrogatories    -        -        -    0  18  4 

Paid  for  Master's  allowance,  and  attendance         -    Oil  8' 

Under  the  heading  "  Hilary  Term,  1840,"  were  the  following : 

£  8.  d. 
"Feb.   IS.    Warrant    to    sign   report;  copy    and 

service 0    4  6 

Paid  for  report,  and  transcribing         •        -        -  5  10  0 

Paid  for  Master's  signature         -        -        -        -  1    0  0 
Copy  draft  report  as  finally  settled,  for  use  of 

Mr.  Bull 2  15  0 

Instructions  for  exceptions  to  Master's  report       •  0  13  4 
Copy  exceptions  for  Master  of  Bolls     -        -        -  0    6  8 
Drawing  and  ingrossing  petition  for  leave  to  set 
down  cause  for  hearing  on  further  directions    -  0    6  8 
Trinity  Term,  1840. 
July  17.    Attending  Court  on  plaintiff's  excep- 
tions         0  18  4 

Attending  Court  on  defendant's  exceptions  -        -  0  13  4 

Attending  Court  on  cause 0  13  4" 

The  like  on  the  18th,  20th,  and  three  following  days. 

Michaelmas  Term,  1840. 
"  Attending  Mr.  Bull,  explaining  to  him  the  situation 
the  parties  were  placed  in  by  the  decision  of  the 

Master  of  the  Bolls 0    6    8 

Paid  for  order 8  10    0 

Attending  passing 0  18    4 

Trinity  Term,  1841. 
Paid  for  report,  and  transcribing         -        -        -     1    9    6 
Paid  for  Master's  signature         -        -        -        -    0    4    6 
Drawing  and  ingrossing  petition  to  set  down  cause 

for  hearing  on  further  directions      -        -        -    0    6    8 
Copy  order  on  further  directions,  for  the  Master 

of  the  Bolls 0    8    0 

The  like  of  report 0    5    0 

Attending  to  set  down  cause        -        -        -        -    0    6    8 
March  15.    Attending  Court       -        -        -        -    0  18    4 
Easter  Term,  1842. 
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Paid  for  registrar's  minutes        -        -  -  0    1    0 

April  26.    Instructions  for  petition  of  appeal       -  0    6    8 

Draft  same,  and  copy 0  15    0 

29.    Making  copy  judgment  pronounced  by  the 

Master  of  the  Bolls 16    8 

Michaelmas  Term,  1842. 
Attending  on  Mr.  Walker,  the  registrar,  altering 

title  of  order  on  further  directions,  (fee.     -        -  0    7    2 
Attending  at  the  Master's  office  with  order  so 

altered,  &c. 0    6    8 

Paid  for  report,  and  transcribing         -        -        -  1  13    0 

Paid  for  Master's  signature 10    0 

Attending  examining  transcript  -        -        -        >  0    6    8 

Paid  filing,  and  for  office  copy  report  -        -        -  1    0    4 

Paid  for  order  and  copy 0    8    6 

Instructions  for  drawing  and  ingrossing  petition  to 

set  down  cause  for  hearing  on  further  directions  0    6    8 

Paid  presenting  same 0  19    0 

Copy  order 0    8    6 

Copy  report 0    6    0 

Paid  for  order  and  entry 0    6    0 

Easter  Term,  1848. 

Paid  for  minutes 0    2    0 

Paid  for  order 3  10    0 

Attending  passing       -        -     *  -        -        -        -  0    6    8 

Paid  entering 0    8    0 

Copy  mandatory  part,  for  taxing  Master      -        -  0    2    6 

Term  fee,  letters,  &c. .        -        -        -        -        -  0  15    0" 


The  total  amount  of  the  bill  allowed  on  taxation,  was  638Z.  8s.  9d. 
It  appeared  that  the  principal  part  of  the  business  had  been  done, 
in  the  suit  mentioned  in  the  early  part  of  the  bill,  before  the  Master 
of  the  Bolls. 

It  was  insisted,  on  the  part  of  the  defendants,  that  the  bill  was 
not  duly  delivered  in  compliance  with  the  statutes,  inasmuch  as  it 
contained  no  sufficient  intimation,  on  the  face  of  it,  of  the  Court, 
or  the  cause,  in  which  the  business,  or  the  greater  part  thereof, 
had  been  done :  and,  further,  that  the  earlier  items»  to  the  amount 
of  41{.,  were  barred  by  the  Statute  of  Limitations. 

The  learned  Judge  overruled  the  objections,  and  directed  a  verdict 
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for  the  plaintiff  for  the  amount  of  the  bill»  reserving  leave  to  the  defen- 
dants to  move  to  enter  a  verdict  on  the  fourth  issue,  if  the  Court 
should  be  of  opinion  that  a  proper  signed  bill  had  not  been  delivered ; 
or  to  reduce  the  verdict,  by  the  amount  of  the  items  accruing  more 
than  six  years  before  the  commencement  of  the  action. 

Sir  T.   Wilde,  Serjt.,  in  Michaelmas  Term  last,  accordingly 
obtained  a  rule  nm. 
He  cited  Lewis  v.  Primrose  (i). 

(Erle,  J.,  observed  as  to  the  second  point,  that,  with  reference  to 
costs  incurred  in  one  suit,  the  Statute  of  Limitations  does  not  begin 
to  run  until  the  suit  is  determined.) 

Channell,  Serjt.  (with  whom  was  O.  Hayes) ,  now  showed  cause : 

The  statute  8  Jac.  I.  c.  7,  s.  1,  enacts  that  "  all  attorneys  and 
solicitors  shall  give  a  true  bill  unto  their  masters  or  clients,  or  their 
assigns,  for  all  charges  concerning  the  suits  which  they  have  for 
them,  subscribed  with  their  hands  and  names,  before  such  time  as 
they  or  any  of  them  shall  charge  their  clients  with  any  the  same 
fees  or  charges."  This  clearly  does  not  render  necessary  the  men- 
tion of  any  Court  or  cause.  Neither  does  the  2  Geo.  11.  c.  28,  s.  28  (2), 
in  express  terms  require  the  Court  or  the  title  of  the  cause  to  be 
mentioned :  it  enacts  that ''  no  attorney  or  solicitor,  &c.  shall  com- 
mence or  maintain  any  action  or  suit  for  the  recovery  of  any  fees, 
charges,  or  disbursements,  at  law  or  in  equity,  until  the  expiration 
of  one  month  or  more  after  such  attorney  or  solicitor  respectively 
shall  have  delivered  unto  the  party  or  parties  to  be  charged  there- 
with, or  left  for  him,  her,  or  them,  at  his,  her,  or  their  dwelling- 
house  or  last  place  of  abode  a  bill  of  such  fees,  charges,  and  dis- 
bursements, written  in  a  common  legible  hand,  and  in  the  English 
tongue,  except  law  terms  and  names  of  writs,  and  in  words  at  length 
except  times  and  sums :  which  bill  shall  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor  respectively.  And  upon 
application  of  the  party  or  parties  chargeable  by  such  bill,  or  of  any 
other  person  in  that  behalf  authorized,  unto  the  said  Lord  High 
Chancellor,  *or  the  Master  of  the  Bolls,  or  unto  any  of  the  Courts 
aforesaid,  or  unto  a  Judge  or  Baron  of  any  of  the  said  Courts 
respectively  in  which  the  business  contained  in  such  bill,  or 
the  greatest  part  thereof  in  amount  or  value,  shall  have  been 
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transacted,"  <fec.,  it  shall  be  lawful  for  the  Chancellor,  ftc.,  to  refer 
the  said  bill  to  be  taxed,  &c.  It  is  a  sufficient  compliance  with  this 
provision,  if  there  be  some  fair  reference  to  the  title  of  the  cause 
and  the  Court.  [He  cited  Lester  y.  Lazaru${i)  and  Lane  y. 
Glenny  (2).]  In  LetcU  v.  Primrosef  which  will  probably  be  relied  on 
for  the  defendant,  neither  in  the  heading  nor  in  any  other  part  of 
the  bill,  was  any  mention  *made  of  any  Court  or  cause,  nor  was 
there  any  thing  from  which  it  could  be  inferred  that  the  bill  was 
for  business  done  in  any  particular  Court.  Here,  however,  there 
is  enough  on  the  face  of  the  bill  to  intimate  that  the  principal  part 
of  the  business  was  done  in  a  suit  of  Falkner  v.  Mattheics  in  the 
Court  of  Chancery. 

(Maulb,  J.:  To  enable  the  defendants  to  ascertain  that,  it  is 
necessary  to  assume  that  they  have  a  knowledge  of  the  practice  of 
the  Court  of  Chancery.  For  anything  that  appears  on  the  face  of 
the  bill,  the  business  may  have  been  done  in  bankruptcy  or  lunacy, 
or  in  the  House  of  Lords.) 

The  retainer,  which  may  be  referred  to  in  order  to  aid  the  defect  in 
the  bill,  Taylor  Y.  Hodgson  (3),  is  headed  in  Chancery,  and  contains 
the  names  of  the  several  suits  in  which  the  business  was  for  the 
most  part  done. 

(TiNDAL,  Ch.  J. :  The  question  is,  whether  that  which  the  statute 
requires,  can  be  made  out  by  fair  intendment  from  the  bill  itself. 

Maulb,  J. :  The  retainer  cannot  help  you.  All  that  was  decided 
in  Taylor  v.  Hodgson^  was,  that,  under  the  6  <b  7  Vict.  c.  78,  the 
want  of  a  signature  to  the  bill  is  supplied  by  the  signature  to  a 
letter  inclosing  the  bill.) 

*  *  Harris  v.  Osboum  (4)  and  NichoUs  v.  Wilson  (5)  are  dis- 
tinct authorities  to  show,  that,  where  an  action  is  brought  by  an 
attorney  in  respect  of  business  done  in  a  suit,  partly  within  and 
partly  beyond  six  years  from  the  commencement  of  the  action,  the 
Statute  of  Limitations  does  not  attach  upon  any  part  of  the  demand. 

Bowling,  Serjt.  (with  whom  was  R.  Miller),  in  support  of 
the  rule: 
Since  the  case  of  Lewis  v.  Primrose,  it  is  essential  to  the  due 

(1)  2  0r.M.&R.666;Tyr.&QT.129. 

(2)  7  Ad.  &  £L  83;  2  Nev.  &  P.  258. 
(3}  14  L.  J.  a  B.  310. 


(4)  39  B.  R.  872  (2  Gr.  &  M.  629 ; 
4  Tyr.  445). 

(5)  68  B.  B.  523  (11  M.  &  W.  106). 
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delivery  of  an  attorney's  bill,  that  the  name  of  the  cause  and  the 
title  of  the  Court  in  which  the  business  has  been  done,  should 
distinctly  appear.  *  *  With  respect  to  the  Statute  of  Limita- 
tions, it  may  be  that  the  case  is  taken  out  of  the  statute  where  the 
bill  consists  of  business  done  in  the  progress  of  one  continuous 
suit.    But  there  was  no  evidence  to  show  that  that  was  so  here. 
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(AIaule,  J.:    It  was  taken  for  granted  throughout  the  cause. 
Nobody  disputed  it.) 

TiNDAii,  Ch.  J. : 

The  objection  as  to  the  Statute  of  Limitations  being  disposed  of, 
the  only  remaining  question  is  that  which  arises  upon  the  statute 
2  Geo.  II.  c.  23,  s.  28  (i),  which,  it  is  said,  requires  that  an  attorney's 
bill  should,  upon  the  face  of  it,  show  the  name  of  the  cause  and  the 
title  of  the  Court  in  which  the  business  was  done.     I  agree  entirely 
with  the  decision  of  the  Court  of  Queen's  Bench  in  Lewis  v.  Prijn- 
rose,  that,  although  the  statute  does  not  in  express  terms  require 
the  Court  and  cause  to  be  mentioned,  yet  it  follows  from  the  general 
scope  and  object  of  the  clause  that  such  information  is  necessary, 
in  order  to  enable  the  client  to  ^ascertain  to  what  Court  or  Judge 
he  is  to  apply  for  the  taxation  of  the  bill.    We  must  assume,  from 
the  language  of  the  Judges  in  deciding  that  case,  that  they  could 
not  by  fair  intendment  from  the  bill  discern  either  the  name  of  the 
Court  or  the  parties  to  the  suit.     Here,  however,  the  name  of  the 
suit  is  given — Falkner  v.  Matthews :  and  I  think  it  does  appear,  by 
fair  and  reasonable  intendment,  that  the  suit  is  in  the  Court  of 
Chancery.     The  first  item,  under  date  the  22nd  of  December,  1885, 
is,  ''  Attending  on  you,  conferring  and  advising  as  to  your  suits  in 
Chancery."   Two  days  after  occurs  the  following,  "Perusing  decrees 
and   reports  at  Report  Office."     Again,  on  the  6th  of    March, 
"Attending  at  the  Six  Clerks'  Office,"  an  office  that  is  peculiar  to 
the  Court  of  Chancery.     Then,  Hilary  Term,  1886,  begins  with  the 
title  of  the  cause,  Falkner  v.  Matthews,  which  seems  to  be  continued 
throughout ;  and  many  of  the  subsequent  items  of  charge  plainly 
and  unequivocally  point  to  proceedings  that  could  take  place  only 
in  a  suit  in  Chancery,  such  as  "Paid  for  minutes  of  decree," 
"  Attending  registrar,  to  settle  minutes,"  "  Copy  minutes  as  wished 
to  be  settled,  for  the  Lord  Chancellor,"  "  Attending  Court,  cause  in 
the  paper."    Then  follow  charges  for  passing  and  entering  a  decree, 
(1)  Repealed  by  6  &  7  Vict.  c.  73,  s.  1.    See  now  s.  37  of  that  Act.— J.  Ot.  P. 
B.R. — VOL.  LXIX,  89 
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''instruotions  for  interrogatories,"  and  many  others  of  the  like 
tendency.  The  bill  contains  no  charge  having  reference  to  any 
proceeding  in  a  court  of  common  law.  Upon  the  whole,  the  only 
inference  I  can  draw  from  the  bill  itself  is,  that  it  was  a  bill  for 
charges  incurred  in  a  suit  carried  on  under  the  name  of  FaUcner  y. 
Matthews,  and  in  the  Court  of  Chancery. 

Maule,  J. : 

This  is  an  action  upon  an  attorney's  bill ;  and  the  question  arises 
upon  a  plea  denying  the  delivery  of  a  proper  signed  bill  under  the 
statute  2  Geo.  II.  c.  28,  s.  23.  At  the  trial  I  was  of  opinion  that 
there  *had  been  a  sufficient  compliance  with  the  statute  in  this 
respect,  and,  accordingly,  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  bill ;  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them  on  that  issue,  if  the  Court  should  be 
of  opinion  that  I  had  come  to  a  wrong  conclusion.  The  Lord 
Chief  Justice  has  expressed  an  opinion  that  the  view  I  took  at  the 
trial  was  correct ;  and  I  have  reason  to  believe  that  my  brothers 
Cbesswbll  and  Eble  agree  with  him  in  that  opinion.  I  have  the 
misfortune,  however,  to  differ  from  them.  I  think  I  was  wrong, 
and  that  I  ought  to  have  directed  the  jury  to  find  for  the  defen- 
dants ;  and  I  form  this  opinion  upon  the  best  interpretation  I  am 
able  to  put  upon  the  statute,  as  construed  and  explained  by  the 
authorities.  The  point  certainly  is  not  one  that  tends  very  much 
to  the  justice  of  the  case.  But  I  think  it  much  more  important 
that  a  statute  should  receive  its  proper  construction,  than  that 
justice  should  be  doled  out  to  suit  the  circumstances  of  each 
particular  case.  The  statute  requires  the  attorney  to  deliver  to  his 
client  a  bill  of  his  fees,  charges,  and  disbursements,  written  in  a 
common  legible  hand,  and  in  the  English  tongue,  except  law  terms 
and  names  of  writs,  and  in  words  at  length,  except  times  and  sums 
— a  provision  evidently  calculated  and  intended  to  secure  due 
information  being  given  to  simple  people,  to  enable  them  at  once 
to  see,  by  a  plain  and  intelligible  statement,  with  what  they  are 
charged ;  and  one  that  would  have  been  unnecessary  if  the  bill  had 
been  a  document  addressed  to  persons  skilled  in  law  and  the 
practice  of  the  Courts.  The  object  of  this  provision  appears,  from 
the  subsequent  part  of  the  clause,  to  be,  to  enable  the  client  to 
apply  to  the  Court,  or  to  a  Judge  of  the  Court,  in  which  the 
business,  or  the  greatest  part  thereof,  has  been  transacted,  to  have 
the  bill  taxed.     The  intent  of  the  statute  clearly  was,  to  enable  the 
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client  conveniently  to  get  the  bill  *taxed,  and,  for  that  purpose,  to 
inform  him  where  he  is  to  apply  to  obtain  such  taxation ;  and  that 
object  would  not  be  conveniently  effected,  unless  the  bill  showed 
distinctly  where  the  business  had  been  done.    The  case  of  Letcis  v. 
Primrose  is,  I  think,  substantially,  in  point.    In  that  case  certainly 
the  name  of  the  cause  was  not  mentioned.    But  the  omission  of 
the  name  of  the  cause  is  a  very  slight  inconvenience  compared  with 
the  omission  of  the  Court.    We  cannot,  without  distinctly  over- 
ruling that  decision,  say  that  it  is  not  essential  that  the  name  of 
the  Court  should  appear  with  reasonable  distinctness.    Upon  that 
point  there  is  no  difference  of  opinion  amongst  us.    But  the  ques- 
tion is,  what  degree  of  certainty  of  information  does  the  statute 
require?     And,   connected  with  that  inquiry,   is  another,   what 
degree  of  knowledge  is  the  client  bound  to  have  ?    The  Lobd  Ghibf 
Justice  and  my  learned  brothers  think  it  does  sufficiently  appear 
upon  the  face  of  this  bill  that  the  whole,  or  the  greater  part,  of  the 
business  contained  in  it,  was  done  in  the  Court  of  Chancery,  and 
therefore  that  that  Court  only  has  jurisdiction  to  refer  it  to  taxa- 
tion.    This  opinion  is  founded  upon  various  items  in  the  bill, 
which,  it  is  said,  can  alone  have  reference  to  proceedings  in  a  suit 
in  Chancery.    That  presupposes  the  client  to  possess  a  consider- 
able knowledge  of  the  law.     There  is  no  presumption  in   this 
country  that  every  person  knows  the  law  :  it  would  be  contrary  to 
common  sense  and  reason  if  it  were  so.     In  Jones  y.  Randall  (i)^ 
Dunning,  arguendo,  says :    "  The  laws  of  this  country  are  clear, 
evident,  and  certain :  all  the  Judges  know  the  laws,  and,  knowing 
them,  administer  justice  with  uprightness  and  integrity."     But 
Lord  Mansfield,  in  delivering  the  judgment  of  the  Court,  says: 
"As  to  the  certainty  of  the  law  mentioned  by  Mr.  Dunning,  it  would 
be  very  hard  upon  *the  profession  if  the  law  was  so  certain  that 
every  body  knew  it :  the  misfortune  is,  that  it  is  so  uncertain  that 
it  costs  much  money  to  know  what  it  is,  even  in  the  last  resort." 
It  was  a  necessary  ground  of  the  decision  in  that  case,  that  a  party 
may  be  ignorant  of  the  law.    The  rule  is,  that  ignorance  of  the 
law  shall  not  excuse  a  man,  or  relieve  him  from  the  consequences 
of  a  crime,  or  from  liability  upon  a  contract.     There  are  many 
cases  where  the  giving  up  a  doubtful  point  of  law  has  been  held  to 
be  a  good  consideration  for  a  promise  to  pay  money  (2).  Numerous 
other  instances  might  be  cited  to  show  that  there  may  be  such 
thing  as  a  doubtful  point  of  law.    If  there  were  not,  there  would  be 

(1)  Cowp.  37.  (2)  Vide  Wade  v.  Simeon,  ante,  623. 
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no  need  of  courts  of  appeal,  the  existence  of  which  shows  that 
Judges  may  be  ignorant  of  law.  That  being  so,  it  would  be  too 
much  to  hold  that  ordinary  people  are  bound  to  know  in  what 
particular  Court  such  and  such  a  practice  does  or  does  not  prevail. 
The  question  is,  whether  this  bill  conveys  information  enough  to  a 
person  as  ignorant  of  the  law  as  he  may  with  propriety  be.  I 
think  the  client  is  not  to  be  presumed  to  know  that  the  business 
has  been  done  in  Chancery,  because  of  the  mention  of  warrants, 
interrogatories,  decrees,  and  the  like.  The  first  item  of  the  bill 
speaks  of  a  conference  and  advice  as  to  suits  in  Chancery.  There 
is,  however,  no  heading,  or  any  thing  else,  to  show  that  this  refers 
to  any  business  in  Court.  Afterwards  there  comes  a  charge  for 
*'  perusing  decrees  and  reports  at  the  Report  Office,"  which,  it  is 
said,  the  client  must  know  could  only  be  in  Chancery.  I  do  not 
agree  that  the  client  is  to  be  presumed  to  know  any  thing  of  the 
kind.  At  the  time  to  which  these  items  relate — December,  1835— 
the  Court  of  Exchequer  was  a  court  in  which  decrees  and  reports 
were  familiar.  Then,  on  the  16th  of  March,  1886,  is  a  charge  for 
*'  attending  at  the  *Six  Clerks'  Office,  searching  for  a  record.'*  This, 
it  is  said,  must  be  in  the  Court  of  Chancery.  I  really  am  unable 
at  the  present  moment  to  say  whether  there  is  or  is  not  such  an 
office  now  existing  as  the  Six  Clerks'  Office ;  and  I  do  not  see  why 
Miss  Mary  Falkner  is  bound  to  know  it.  That  decrees  may  be, 
and  are,  pronounced  in  other  Courts  besides  the  Court  of  Chancery, 
we  all  know.  In  Doctors'  Commons,  for  instance.  Innumerable 
items  in  this  bill  might  be  referred  to  whence  it  would  be  impossible 
even  for  a  person  moderately  skilled  in  law,  to  discover,  with  any 
reasonable  certainty,  that  it  was  a  bill  for  business  done  in  the 
Court  of  Chancery.  To  my  mind,  it  does  not  appear  with  sufficient 
certainty  that  this  business  was  done  in  a  court  having  jurisdiction 
to  refer  it  for  taxation ;  and,  unless  that  does  sufficiently  appear, 
the  bill  has  not  been  properly  delivered.  On  the  8th  of  February, 
1886,  I  perceive  a  charge  for  ''attending  registrar  to  settle 
minutes."  That,  however,  by  no  means  conclusively  shows  that 
the  business  was  in  the  Court  of  Chancery.  It  is  true  there  is  a 
registrar  in  that  Court ;  but  there  is  also  a  registrar  in  Doctors' 
Commons,  and  in  the  Court  of  Admiralty  (i).  The  item  under  the 
same  date,  ''  copy  minutes,  as  wished  to  be  settled,  for  the  Lord 
Chancellor,"  might  have  reference  to  an  intended  application  for 

(1)  The  defendants  may  have  never  heard  of  any  other  registrar  than  the 
registrar  of  births,  deaths,  and  marriages. 
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an  injunction.  '^  InstructionB  for  interrogatories,"  might  relate 
to  proceedings  in  this,  or  any  other  common  law,  Court.  The 
items  in  which  the  Master  of  the  Bolls  is  introduced,  do  not  conclu- 
sively show  that  there  were  any  proceedings  in  the  Bolls  Court  (i) ; 
still  less,  that  the  greater  part  of  the  proceedings  took  place  there. 
I  ^  think  I  have  done  enough  to  show  the  grounds  upon  which  my 
opinion  of  the  insufficiency  of  this  bill  rests.  I  cannot,  however, 
regret  the  conclusion  at  which  the  rest  of  the  Court  have  arrived, 
seeing  that  justice  will  be  more  promptly  attained  than  if  I  had 
decided  according  to  my  present  view  at  the  trial. 

Cbesswell,  J. : 

I  am  of  opinion  that  the  direction  of  my  brother  Mauls  was 
correct,  and  that  the  fourth  plea  afforded  no  answer  to  the  action. 
I  quite  agree  with  the  remark  of  Lord  Tbntbrden  in  Frowd  v. 
StiUard  (2),  that  ''  the  object  of  the  Legislature  is,  that  a  client 
shall  have  his  bill  delivered  to  him  in  such  language  as  he  can 
understand."  And  I  am  not  disposed  to  interfere  with  the  decision 
of  the  Court  of  Queen's  Bench  in  Lewis  v.  Primrose.  Lord  Denman 
says :  ''  The  object  of  giving  the  information  is,  to  enable  the  client 
to  take  steps  to  ascertain  if  the  bill  is  a  fair  one."  It  appears  to 
me  that  there  is  enough  on  the  face  of  this  bill,  to  inform  the  client 
of  the  Court  and  the  name  of  the  cause  in  which  the  business,  or 
the  greatest  part  of  it,  was  done.  The  earlier  items,  it  is  true,  are 
not  for  business  done  in  any  cause.  But,  in  Hilary  Term,  1886, 
the  name  of  a  cause  is  introduced ;  and,  construing  it  according  to 
ordinary  intelligence  and  common  sense,  it  would  seem  to  me  that 
all  the  subsequent  proceedings  must  be  taken  to  have  been  in  the 
same  suit.  Several  particulars  have  been  pointed  out  by  the  Lord 
Chief  Justice,  which  tend  to  show  to  any  person  who  is  competent 
to  read  and  to  understand  the  natural  meaning  of  words,  that  the 
business  was  done  in  Chancery.  By  taking  isolated  instances,  no 
doubt,  an  ambiguity  may  be  raised:  but,  looking  at  the  whole 
together,  it  seems  to  me  to  be  intelligible  enough.  In  Trinity  Term, 
1840,  *there  are  charges  for  ''attending  Court  on  exceptions," 
immediately  following  charges  for  ''instructions  for  exceptions," 
and  "  copy  exceptions,  for  Master  of  Bolls  ;  "  and  in  the  following 
Term  is  an  item,  "Attending  Mr.  Bull,  explaining  to  him  the 
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(1)  Proceedings  before  the  Master 
of  the  Bolls  might  relate  to  the  amend- 
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situation  the  parties  were  placed  in  by  the  decision  of  the  Master 
of  the  Bolls."  Any  person  reading  that  must  conclude  that  these 
were  charges  for  business  done  in  the  Bolls  Court.  Upon  the 
whole,  therefore,  I  think  the  information  required  by  the  statute 
is  given  with  sufficient  particularity,  and  therefore  that  the  rule  for 
entering  a  verdict  for  the  defendants  should  be  discharged. 

Eblb,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
statute  requires  that  a  signed  bill  be  delivered ;  and  the  Courts, 
looking  at  the  intention  of  the  Legislature,  have  superadded  a 
requisition  that  it  shall  be  shown,  on  the  face  of  the  bill,  in  what 
Court  the  business  is  done,  as  well  as  the  name  of  the  cause. 
Here,  the  bill  is  not  headed  in  any  Court ;  and  there  is  no  mention 
of  the  name  of  a  cause  until  the  third  page.  It  seems  to  be  agreed, 
that,  if  enough  appears  to  convey  to  a  person  of  ordinary  under- 
standing in  what  Court  the  business  has  been  done,  and  in  what 
cause,  the  requisitions  of  the  statute  have  been  complied  with.  I 
agree  with  the  Lobd  Chief  Justigb  and  my  brother  Cbbsswbll  that 
this  bill  does  in  these  respects  convey  a  reasonably  sufficient  amount 
of  information.  There  is  the  title  of  a  cause ;  and  the  subsequent 
items  disclose  the  history  of  the  proceedings,  through  the  Masters' 
office,  and  the  Bolls  Court,  down  to  the  obtaining  a  judgment 
in  the  suit.  I  think  the  plaintiff  has  done  all  the  law  requires 
of  him. 

Rtde  discharged. 
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SOUCH  V.   STEAWBEIDGE  (1). 

(2  C.  B.  808—816;  S.  0.  15  L.  J.  C.  P.  170;  10  Jur.  357.) 

A  contract  for  the  maintenance  of  a  child  at  the  defendant's  request,  to 
enure  "so  long  as  the  defendant  shall  think  proper,"  is  a  contract  upon  a 
contingency,  the  performance  of  which  is  not  necessarily  to  take  place 
beyond  the  space  of  a  year,  and  therefore  not  within  the  4th  section  of  the 
Statute  of  Frauds. 

Sembky  per  TiNDAL,  Ch.  J.,  that  the  statute  does  not  apply  where  the 
action  is  brought  upon  an  executed  consideration. 

Assumpsit  for  board,  lodgings,  &c.,  supplied  by  the  plaintiff  to  a 
child  at  the  request  of  the  defendant.     Plea,  non  assumpsit. 

The  cause  was  tried  before  Erie,  J.,  at  the  last  Summer  Assizes  at 
Bristol.  It  appeared  that  the  child,  of  which  it  was  suggested  that 
the  defendant  was  the  father,  was  placed  by  him  under  the  care  of 
the  plaintiff  shortly  after  its  birth,  in  1842,  and  that  the  defendant 
agreed  to  pay  for  its  maintenance  5^.  per  week,  or  one  guinea  per 
month.  At  first  it  was  proposed  that  the  plaintiff  should  keep 
the  child  for  one  year ;  but  the  defendant  objected  to  that,  on  the 
ground  that  5s.  per  week  was  too  much  for  so  young  a  child ;  and 
ultimately  it  was  settled  that  the  child  should  remain  with  the 
plaintiff  "  until  Strawbridge  gave  notice,"  or,  in  the  language  of 
another  witness,  *'  as  long  as  Strawbridge  should  think  proper." 
The  chDd  remained  with  the  plaintiff  until  February,  1845,  The 
defendant  paid  for  one  month  himself,  and  afterwards  gave  or  sent 
the  money  to  the  child's  mother,  that  she  might  pay  it.  The  action 
was  brought  to  recover  a  balance  of  152. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract, 
not  being  in  writing,  nor  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  was  void  by  the  Statute  of  Frauds. 
The  learned  Judge  nonsuited  the  plaintiff,  reserving  to  him  leave 
to  move  to  enter  a  verdict  for  15L,  if  the  Court  should  be  of  opinion 
that  the  contract  was  not  within  the  statute. 

(1)  This  case  has  been  frequently  (1875)  L.  E.  10  Ex.  234,  238,  44  L.  J. 

cited  with  approval :  see  Knowlman  v.  Ex.  210 ;  Pulhrook  v.  Lawes  (1876)  1 

5Z«e«(1873)L.B.9Ex.l.43L.J.Ex.  Q.   B.  D.  284,  45  L.  J.  Q.  B.   178; 

29;  McGregor  v.  McGregor  (1888)  21  McGregor    v.     McGregor    (1888)     20 

Q.  B.  Div.  424,  57  L.  J.  Q.  B.  591.   As  Q.  B.  D.  529,  67  L.  J.  Q.  B.  268,  and 

to  whether  the  statute  applies  when  Knowlman  y.  Bluett  {1814)  L.  B.  9  Ex. 

the  action  is  brought  on  an  executed  307, 43  L.  J.  Ex.  151.  See  also  Giraud 

consideration,  see  tiandenoti  y.  Graves  v.  liichmond,  jpoet,  p.  620.— J.  G.  P. 
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Sir  T.  Wilde i  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  accordingly. 

Manning^  Berjt.,  now  showed  cause : 

The  fourth  section  of  the  statute  29  Gar.  U.  c.  8,  enacts  that  no 
action  shall  be  brought  whereby  to  charge  the  defendant  **  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized." 
And  the  cases  have  decided  that  the  statute  requires  a  complete 
performance  within  the  year. 

(TiNDAL,  Gh.  J. :  The  child  might  have  died  within  a  year.) 

So  might  an  apprentice. 

(Maule,  J. :  An  agreement  to  leave  money  by  will  need  not  be 
in  writing,  though  uncertain  as  to  the  time  of  performance: 
Fenton  v.  Emblers  (i).) 

The  parties  clearly  contemplated  that  this  contract  should  not  be 
completed  within  a  year  :  [Snelling  v.  Lord  Huntingfield  (2),  Burch 
v.  The  Earl  of  Liverpool  (3),  Peter  v.  Compton  (4),  BoydeU  v. 
Di^mmond  (6).] 

(Grbsswell,  J. :  For  how  long  a  period  beyond  a  year  did  the 
plaintiff  contract  to  keep  this  child,  and  the  defendant  to  pay  for 
its  maintenance  ?) 

For  no  specific  period. 

(Gresswell,  J. :  How,  then,  can  it  be  said  to  be  a  contract  that 
is  not  to  be  performed  within  one  year  ?) 

In  BoydeU  v.  Drummond,  no  specific  time  beyond  the  year  wafi 
agreed  upon  for  the  performance  of  the  contract. 

(Gresswell,  J. :  The  work  was  *to  be  supplied  annually.) 

*  *  In  Wells  V.  Norton  (6),  it  was  held,  that,  where  an  agreement 
is  to  be  performed  on  a  contingency  which  may  happen  within  the 


(1)  3  Burr.  1278;  1  W.  Bl.  353. 

(2)  1  Or.  M.  &  R.  20 ;  4  Tyr.  606. 

(3)  9  B.  &  C.  398 ;  4  Man.  &  By.  380. 


(4)  Skinner,  353. 

(6)  10  R.  R.  450  (11  East,  142). 

(6)  4  Bing.  40 ;  12  J.  B.  Moore,  176. 
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year  after  it  is  made,  and  it  does  not  appear  on  the  face  of  the  Souoh 
agreement  that  it  is  to  be  performed  after  the  year,  it  does  not  straw- 
f aU  within  the  statute.  "'^*- 

(TiNDAL,  Ch.  J. :  That  comes  very  near  to  this  case.) 

There  was  nothing  in  that  case  to  show  that  the  parties  contem- 
plated a  performance  of  the  contract  after  the  year.  In  the  present 
case,  however,  the  probability  of  the  child  being  supported  beyond 
the  year,  was  clearly  in  the  minds  of  the  parties  at  the  time  of 
making  the  agreement. 

(TiNDAL,  Ch.  J. :  You  must  bear  in  mind  that  this  action  is 
brought  upon  an  executed  contract.) 

The  defendant  is  charged  upon  an  express  contract.  If  that  be 
rejected,  what  remains  ?  The  action  is  then  an  action  against  a 
stranger  in  respect  of  the  maintenance  of  the  child  of  a  married 
woman,  not  living  separate  from  her  husband,  of  which  he  is  the 
supposed  father. 

(Cbesswell,  J. :  The  child  being  supported  by  the  plaintijff  at 
the  defendant's  request.) 

There  was  no  request,  apart  from  the  express  contract,  proved. 

(TiNDAL,  Ch.  J. :  If  a  man  enters  into  a  contract  to  serve  another 
for  two  years,  no  action  will  lie  for  a  non -performance  of  that 
contract,  unless  it  be  ^reduced  into  writing.    But,  if  the  service  has      [  *812  ] 
been  performed  under  it,  an  action  for  work  and  labour  will  lie.) 

The  acceptance  of  the  service  is  an  acknowledgment  of  the  contract 
binding  the  master.  Here,  there  was  no  acquiescence  in  the  service 
performed  either  during  its  continuance  or  after  its  close,  no 
evidence  whatever  to  affect  the  defendant,  beyond  the  express 
contract  entered  into  at  the  time  the  child  was  first  placed  under 
the  plaintiff's  care. 

Sir  T.  WUde,  Serjt.,  in  support  of  the  rule  : 

The  defendant,  being  under  a  moral  obligation  to  support  his 
illegitimate  child,  engaged  the  plaintiff  to  take  charge  of  it  at  a 
certain  price,  upon  an  understanding  that  it  was  to  continue  under 
the  plaintiff's  care  as  long  as  the  defendant  should  think  proper. 
Something  was  said  about  continuing  beyond  a  year;  but  there 
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was  nothing  binding;  either  party  might  have  given  up  the 
engagement  at  the  end  of  a  month.  Suppose  the  contract  had 
been  for  the  keep  of  a  horse  for  so  long  time  as  the  defendant 
might  choose  to  keep  it  at  the  plaintiff's  stables,  would  that  have 
been  within  the  statute  ?  The  contract  having  been  performed  by 
the  plaintiff  at  the  continued  request  of  the  defendant,  the  case  is 
wholly  beside  the  authorities  that  have  been  cited.  To  bring  the 
case  within  the  statute,  it  must  appear  that  the  contract  is  not  to 
be  performed  within  the  year,  as  in  BoydeU  v.  Drummond.  [He 
referred  to  Well^  v.  Horton  (i)  and  Burch  v.  The  Earl  of  Liverpool  (2).] 
Here,  inasmuch  as  there  was  nothing  to  show  that  the  contract 
was  not  to  be  performed  within  a  year,  and  as  the  defendant  had 
the  option  of  determining  it  at  any  time,  the  case  is  not  within  the 
statute.  Besides,  as  the  consideration  is  executed,  and  the  defendant 
has  had  the  benefit  of,  and  has  acquiesced  in  the  performance  of  the 
contract  on  the  plaintiff's  part,  he  is  liable  in  this  form  of  action. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  the  rule  for  entering  a  verdict  for  the 
plaintiff  in  this  case,  must  be  made  absolute.  In  the  first  place, 
it  appears  to  me  that  this  is  not  an  action  which  is  within  the  pro- 
hibition of  the  ^statute.  It  is  brought  for  a  by-gone  or  executed 
consideration,  viz.  the  support  and  maintenance  of  a  child  at  the 
request  of  the  defendant.  There  was  evidence  enough  to  show 
that  the  child  was  placed  under  the  care  of  the  plaintiff  at  the 
charge  of  the  defendant,  with  his  assent,  and  that  he  had  made 
payments  on  account  of  its  maintenance.  That  is  equivalent  to 
the  proof  that  is  ordinarily  given  in  an  action  for  goods  sold  and 
delivered,  whence  the  law  implies  a  promise  on  the  defendanVs 
part  to  pay  for  them.  The  fourth  section  of  the  Statute  of  Frauds 
enacts,  that  no  action  shall  be  brought  whereby  to  charge  the 
defendant ''  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him^lawfuUy  authorized."  The  meaning  of  that  is,  that  no 
action  shall  be  brought  to  recover  damages  in  respect  of  the  non- 
performance of  such  contracts  as  are  therein  referred  to.  The 
statute  was  directed  to  a  totally  different  object  than  the  prevention 

(1)  4  Bing.  40;  12  J.  B.  Mooro  176.      (2)  33  B.  B,  212  (4  Man.  &  By.  382). 
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of  an  action  like  the  present :  its  design  was,  to  prevent  the  setting 
np,  by  means  of  fraud  and  perjury,  of  contracts  or  promises  by 
parol,  upon  which  parties  might  otherwise  have  been  charged  for 
their  whole  lives;  and  for  that  purpose  it  requires  that  certain 
contracts  shall  be  evidenced  only  by  the  solemnity  of  writing.    It 
has  no  application  to  an  action  in  the  present  form,  founded  upon 
an  executed  consideration.    But,  assuming  that  the  fourth  section 
of  the  Statute  of  Frauds  does  apply  to  actions  upon  considerations 
that  are  executed,  it  seems  to  me  that  the  contract  in  the  present 
case  is  not  within  its  terms.    It  speaks  of  *'  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof ;  "  ^pointing  to  contracts  the  complete  performance 
of  which  is  of  necessity  extended  beyond  the  space  of  a  year.    That 
appears  clearly  from  the  case  of  Boydell  v.  Drumniond,  the  rule 
to  be  extracted  from  which  is,  that,  where  the  agreement  distinctly 
shows,  upon  the  face  of  it,  that  the  parties  contemplated  its  per- 
formance to  extend  over  a  greater  space  of  time  than  one  year,  the 
case  is  within  the  statute;  but  that,  where  the  contract  is  such 
that  the  whole  may  be  performed  within  a  year,  and  there  is  no 
express  stipulation  to  the  contrary,  the  statute  does  not  apply. 
Looking  at  the  terms  of  the  agreement  here,  I  see  nothing  to  show 
that  its  performance  was  necessarily  to  extend  beyond  a  year.    A 
contract  to  serve  another  for  two  years,  would  be  within  the 
statute ;  but  a  contract  to  serve  for  an  indefinite  period,  subject  to 
be  put  &Ln  end  to  at  any  time  upon  a  reasonable  notice,  is  not 
within  the  statute,  though  it  may  extend  beyond  the  year.    Here, 
there  was  no  certain  time  stipulated  for  the  duration  of  the  con- 
tract.   It  seems  to  me,  therefore,  that,  supposing  the  Statute  of 
Frauds  to  apply  to  executed  contracts,  the  evidence  excludes  the 
present  case  from  its  operation. 


SOUCH 

r. 
Straw- 
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COLTMAN,  J.  : 

I  also  think  this  case  is  not  within  the  fourth  section  of  the 
Statute  of  Frauds.  The  contract  was,  that  the  child  should  be 
maintained  by  the  plaintiff  at  a  charge  of  one  guinea  per  month, 
subject  to  be  put  an  end  to  at  any  time  at  the  option  of  the 
defendant.  That  brings  the  case  exactly  within  Peter  v.  Compton. 
There,  the  defendant  contracted,  in  consideration  of  one  guinea, 
to  give  the  plaintiff  a  certain  sum  of  money  at  his  day  of  marriage  : 
the  marriage  did  not  happen  until  more  than  a  year  had  expired ; 
but  the  Court  was  of  opinion,  that,  as  the  contract  was  subject  to 
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a  contingency  that  might  happen  within  a  year,  and  there  was 
no  express  agreement  extending  the  performance  beyond  *the 
year,  a  note  in  writing  was  not  necessary.  So,  here,  there  was  an 
express  contingency  that  might  defeat  the  contract  within  a  year, 
namely,  the  determination  of  the  defendant's  will.  If  it  had  been 
necessary  to  decide  this  case  apon  the  other  point,  I  shoold  hare 
wished  to  consider  it ;  because,  I  feel  some  difficulty  in  saying  that 
the  plaintiff  may  rely  on  an  executed  consideration,  where  he  is 
obliged  to  resort  to  the  executory  contract  in  order  to  make  oat  his 
case.  The  case  not  being  within  the  statute,  however,  we  need 
not  embarrass  ourselves  with  the  discussion  of  that  point. 

Gresswell,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  made  absolute. 
Upon  the  evidence  reported  to  us,  it  is  quite  clear  that  this  was  not 
a  contract  within  the  fourth  section  of  the  Statute  of  Frauds,  inas- 
much as  there  was  no  stipulation  or  understanding  that  it  was  not  to 
be  performed  within  a  year.  In  reality  it  was  a  contract  at  so  much 
per  month,  determinable  at  any  time  at  the  defendant's  pleasure. 

Eblb,  J. : 

I  also  am  of  opinion  that  the  rule  should  be  absolute  to  enter  a 
verdict  for  the  plaintiff  for  161,  The  treaty  certainly  did  con- 
template the  endurance  of  the  contract  for  the  child's  maintenance 
beyond  a  year:  but  the  ultimate  contract  was  that  the  plaintiff 
should  receive  a  guinea  per  month,  and  that  the  period  should  be, 
so  long  as  the  defendant  should  think  proper.  According  to  the 
case  of  Peter  v.  Compton^  that  is  a  contingency  that  prevents  the 
application  of  the  statute.  Upon  reconsideration,  therefore,  I  am 
of  opinion  that  I  ought  to  have  directed  the  jury  to  find  for  the 

,  Rule  absolute. 


1846. 
Ayril  23. 

[836] 


GIEAXJD  V.  RICHMOND. 

(2  0.  B.  836—842  ;  S.  C.  15  L.  J.  C.  P.  180 ;  10  Jur.  360.) 

A.  enters  the  service  of  B.  under  a  written  agreement,  as  follows :  '*  I 
agree  to  receive  you  as  clerk  in  my  establishment,  in  consideration  of  your 
paying  me  a  premium  of  3002.,  and  to  pay  you  a  salary  at  the  following 
rates,  viz.  for  the  first  year,  lOL  ;  for  the  second,  90/. ;  for  the  third,  110/. ; 
for  the  fourth,  130/. ;  and  150/.  for  the  fifth  and  following  years  that  yon 
may  remain  in  my  employment : '' 

Held,  that  the  agreement  was  one  that  by  the  Statute  of  Frauds  was 
required  to  be  in  writing ;  that,  there  being  a  precise  stipulation  for  yearly 
payments,  evidence  was  not  admissible  to  show  that  at  or  after  the  time 
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tlie  letter  containing  it  was  sent  by  B.  to  A.,  it  was  verbally  agreed  that  Gibaud 

the  salary  sbould  be  paid  quarterly ;  and  that  the  fact  of  the  payments  v. 

Having  usually  been  made  quarterly,  did  not  vary  the  rights  of  the  parties  Ri^^hmond. 
under  the  agreement. 

Assumpsit  for  wages  and  salary  due  to  the  plaintiff  as  clerk  to 
the  defendant.  Flea,  non  asBumpsit.  At  the  trial  before  Goltman,  J., 
at  the  sittings  in  Middlesex  after  Michaelmas  Term  last,  it  appeared 
that  the  plaintiff  entered  into  the  service  of  the  defendant  as  clerk 
or  hook-keeper,  under  a  memorandum  of  agreement  bearing  date 
the  2nd  of  May,  1842,  signed  by  the  defendant,  and  addressed  to 
the  plaintiff,  of  which  the  following  is  a  copy : 

*'  I  agree  to  receive  you  as  clerk  or  book-keeper  in  my  establish- 
ment, in  consideration  of  your  paying  me  a  premium  of  SOOZ.,  and 
to  pay  you  a  salary  at  the  following  rates,  viz.  for  the  first  year, 
lOl. ;  for  the  second,  90Z. ;  for  the  third,  llOZ. ;  for  the  fourth,  180Z. ; 
and  150L  for  the  fifth  and  following  years  that  you  may  remain  in 
my  employment ;  and  I  also  agree,  in  case  of  the  death  of  either 
of  us,  to  return  150Z." 

The  action  was  brought  to  recover  half  a  year's  salary  at  the 
rate  of  180Z.  per  annum. 

On  the  part  of  the  plaintiff,  it  was  proposed,  upon  the  authority 
of  Ridgway  v.  The  Hungerfard  Market  Company  (i),  to  call  a  witness 
to  prove,  that,  at  or  about  the  time  the  agreement  was  entered  into, 
it  was  verbally  ^arranged  between  the  plaintiff  and  defendant  that  [  *836  ] 
the  salary  should  be  paid  quarterly,  and  that,  in  consequence,  the 
payments  had  in  fact  usually  been  quarterly  payments. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  under  this 
agreement,  the  salary  was  payable  yearly,  and  not  otherwise,  and 
consequently  that  this  action  was  not  maintainable. 

The  learned  Judge  thereupon  nonsuited  the  plaintiff,  reserving 
to  him  leave  to  move  to  enter  a  verdict  for  462.,  the  amount  of  half 
a  year's  salary,  after  allowing  for  certain  payments  made  by  the 
defendant  on  the  plaintiff's  account,  if  the  Court  should  be  of 
opinion  that  parol  evidence,  or  the  acts  of  the  defendant,  were 
admissible  to  explain  the  written  contract. 

Talfourd,  Serjt.,  in  Hilary  Term  last,  obtained  a  rule  nisi 
accordingly.  He  cited  Thomas  v.  Williams  {2),  and  Ridgway  v. 
The  Hwngerford  Market  Company. 

(1)  42  B.  R  352  (3  Ad.  &  El.  171 ;  (2)  1  Ad.  &  El.  685;  3  Nev.  &  M. 

4  Nev.  &  M.  797).  546. 
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OiBAUD  Byles,  Serjt.,  now  showed  cause: 

f. 
Etchmokd.        Parol  evidence  of  what  took  place  before,  or  at  the  time,  or  after 

the  execution  of  the  written  contract,  was  altogether  inadmissible 
for  the  purpose  of  varying  its  express  terms.    Where  the  agree- 
ment is,  to  pay  so  much  a  year,  whether  it 'be  for  rent  or  for 
services,  nothing  becomes  due  until  the  end  of  the  year.    lu 
Bacon's  Abridgment,  Bent  (F),  it  is  said :  ''  A  lease  reserving  rent 
pro  qtwlibet  anno^  is  all  one  as  if  it  had  been  made  payable  annually, 
and  then  it  is  paid  at  the  end  of  every  year  (i).    A  rent,  generally 
reserved,  is  payable  at  the  end  of  the  year  (2) ;   but,  if  rent  be 
reserved  anmcatim  durante  termino  pradicto^  the  first  payment  to 
[  •837  ]      begin  two  years  *after,  this  controls  the  words  of  reservation  (3). 
So,  if  a  rent  is  made  payable  yearly  during  the  time  the  lessee 
shall  enjoy  the  land,  the  lessor  cannot  demand  this  rent  half- 
yearly,  but  must  wait  to  the  end  of  the  year"  (4).     So,  in  Spain 
V.  Arnott (5),  Lord  Ellenbobouoh  says :   ''If  the  contract  be  for 
a  year's  service,  the  year  must  be  completed,  before  the  servant  is 
entitled  to  be  paid."     [He  cited  Turner  v.  Robinson  (6),  SnelUng  v. 
Lord  Hunting  field  {1),  and  Souchv.  Strawbridge  (8).]    Parol  evidence 
clearly  was  not  admissible  to  control  or  vary  the  terms  of  the 
written  contract :  Ooss  v.  Lord  Nugent  (9) ;  Marshall  v.  Lynn  (lo). 
[  838  ]       *     *    And  the  same  rule  obtains  whether  the  contract  is  under  seal 
[  839  ]        or  not :  Clifton  v.  Walmesley  (ii).     *     *     This  question  did  not  dis- 
tinctly present  itself  for  decision  in  Ridgway  v.  The  Hungerford 
Market  Company:  the  rule  for  a  nonsuit  was  made  absolute,  on 
the  ground  that  the  plaintiff  was  properly  dismissed  from  the 
service  of  the  Company. 

Talfourd,  Serjt.  (with  whom  was  O.  Atkinson),  in  support  of  the 
rule: 

There  is  nothing  in  the  language  of  the  contract  that  necessarily 
leads  to  the  inference  that  the  plaintiff  was  to  receive  the  stipulated 
salary  only  once  a  year. 

(Cresswell,  J. :   Taking  the  agreement  per  se,  when  had  the 

(1)  Citing  1  Lutw.  231.  (7)  40  E.  E.  484  (1  Cr.  M.  &  B.  20; 

(2)  Citing  Latch,  264.  4  Tyr.  606). 

(3)  Citing  3  Bulstr.  329.  (8)  Ante,  p.  615. 

(4)  Citing  Litt.  Rep.  61 ;  Hetley,  53.  (9)  39  E,  E.  392  (5  B.  &  Ad.  58 ;  2 
(o)  19  B.  R.  715  (2  Stark.  256).  Nev.  &  M.  28). 

(6)  39  E.  E.  650  (5  B.  &  Ad.  789 ;  (10)  6  M.  &  W.  109, 

2  Nev.  &  M.  829).  (11)  5  T.  E.  564. 
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plaintiff  a  right  to  demand  salary  ?    Gould  he  claim  to  be  paid  at      Gibaud 
tlie  end  of  each  day  or  week  ?)  richm  ovd. 

The  argument  certainly  must  go  that  length ;  otherwise,  nothing 
would  become  due  until  the  end  of  the  five  years.  If  the  times  of 
payment  be  left  uncertain,  it  is  clearly  competent  to  the  parties  to 
make  a  collateral  agreement  by  parol  to  ascertain  them. 

(GoLTMAN,  J. :  Then  the  difficulty  arising  from  the  Statute  of 
Frauds  presents  itself :  there  is  a  material  part  of  the  contract  that 
is  not  evidenced  by  writing.) 

The  case  of  Ridgway  v.  The  Hungerford  Market  Company  is  strictly 
analogous.  *  *  It  is  true  there  was  no  absolute  decision  upon  [  84o  ] 
the  point  in  this  case ;  but  the  inclination  of  the  Court  was  very 
distinctly  expressed.  Here,  the  parol  evidence  was  not  offered  for 
the  purpose  of  adding  to,  or  varying,  the  terms  of  the  written 
contract.  The  cases  as  to  rent  can  have  no  application  to  a  contract 
for  personal  services. 

(Cresswell,  J. :  If  the  time  of  payment  be  a  material  part  of  the 
contract,  then,  inasmuch  as  the  contract  was  one  that  was  required 
by  the  Statute  of  Frauds  to  be  in  writing,  and  the  whole  agreement 
is  not  in  writing,  the  plaintiff  cannot  sue  upon  it.) 

If  there  is  no  binding  contract,  the  plaintiff  is  entitled  to  recover 
upon  a  quantum  meruit. 

TiNDAL,  Ch.  J. : 

This  appears  to  me  to  be  a  contract  within  the  Statute  of  Frauds: 
it  was  not  to  be  performed  within  a  year.  The  services  were 
rendered  by  the  plaintiff  under  this  contract,  and  no  other.  Looking 
at  its  terms,  it  appears  to  me  that  the  salary  thereby  agreed  to  be 
paid,  was  payable  at  the  end  of  every  year,  and  not  otherwise. 
This  agreement  must  receive  the  same  construction  as  would  be  put 
npon  a  lease  reserving  rent  payable  yearly.  The  question,  there- 
fore, is,  whether  we  can  supply  an  alleged  defect  in  the  contract  by 
parol  evidence  of  a  contemporaneous  or  subsequent  agreement  for 
the  payment  of  the  salary  quarterly.  I  think  that  would  be  a  direct 
violation  of  the  statute.  The  plaintiff  then  desires  it  to  be  inferred 
from  the  subsequent  acts  of  the  parties,  that  the  agreement  was  for 
quarterly  payments.     *Oo88  v.  Lord  Nugent  is  a  distinct  authority      [  *84l  ] 


624  1846.     C.  P.     2  C.  B.  841—842.  [r.b. 

GiBAUD      to  show  that  a  written  contract  cannot  be  so  varied.    Ridgtcay  v. 
RiOHMoin).     The  Hungerford  Market  Company  was  decided  upon  a  totally  different 
ground. 

COLTMAN,  J. : 

It  is  clear  that  parol  evidence  was  not  admissible  in  this  case  to 
vary  the  terms  of  the  written  contract :  and  the  subsequent  acts  of 
the  parties  stand  upon  the  same  footing.  An  agreement  of  this 
nature  must  be  wholly  in  writing. 

Grbsswell,  J. : 

I  am  of  the  same  opinion.  This  is  a  case  in  which  the  Statute 
of  Frauds  requires  the  contract  to  be  in  writing :  and  I  think  all 
the  material  parts  of  this  contract  were  in  writing:  it  contained 
quite  enough  to  show  what  the  parties  respectively  bound  themselves 
to  do.  The  defendant  engaged  to  pay  the  plaintiff  the  stipulated 
amount  of  salary  at  the  end  of  each  year,  and  not  at  any  intervening 
periods.  And  I  am  clearly  of  opinion  that  no  parol  evidence  was 
admissible  to  vary  the  contract 

Erle,  J.: 

I  am  of  the  same  opinion,  on  the  ground  that  the  contract  was 
one  which,  by  the  Statute  of  Frauds,  is  required  to  be  in  writing. 
The  defendant  was  bound  to  keep  the  plaintiff  in  his  service  for  the 
space  of  five  years  at  the  least.  If  parol  evidence  was  not  admis- 
sible to  explain,  or  vary,  the  terms  of  the  written  contract,  the 
salary  clearly  was  payable  yearly.  The  plaintiff,  however,  insisted 
that  he  was  at  liberty  to  show  a  collateral  parol  agreement  for 
quarterly  payments  ;  or,  at  all  events,  that  he  might  rely  upon  the 
fact  of  the  salary  having  always  been  paid  quarterly.  The  terms  of 
the  agreement  being  free  from  ambiguity,  I  think  it  was  not  com- 
petent to  the  plaintiff  to  give  such  evidence.  The  distinction 
[  ♦842  ]  between  the  present  case  and  Ridgway  *v.  The  Hungerford  Market 
Company  appears  to  me  to  be  this:  the  contract  there  was  not 
necessarily  one,  the  complete  performance  of  which  would  extend 
beyond  one  year;  and  therefore  it  might  perhaps  be  varied  bj 
subsequent  acts  or  conversations. 

Rule  discharged. 
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A  written  authority  in  the  following  terms,  *'  I  authorize  you  to  indorse        ^  850  J 
my  name  to  three  several  bills  of  exchange  now  in  your  possession" 
(describing  them),  was  held  to  be  a  letter  or  power  of  attorney,  requiring  a 
30tf.  stamp  under  55  Geo.  HI.  c.  184  (1). 

So,  although  it  goes  on  to  say  ''and  which  indorsement  I  undertake 
shall  be  binding  upon  me ;  and  I  undertake  to  pay  you  the  amount  of  the 
several  bills  as  they  respectively  become  due,  should  they  not  be  duly 
honoured  when  mature.*' 

Assumpsit  on  a  bill  of  exchange,  by  indorsee  against  acceptor. 
The  declaration  stated,  that  one  Newman  drew  the  bill  upon  the 
defendant,  who  accepted  the  same,  and  that  Newman  indorsed  to 
one  Harrison,  Harrison  to  one  Herbert,  and  Herbert  to  the  plaintiff. 

Flea,  amongst  others,  that  Harrison  did  not  indorse  the  bill  nwdo 
et  forma  ;  whereupon  issue  was  joined. 

At  the  trial,  before  Goltman,  J.,  at  the  sittings  in  Middlesex  after 
last  Michaelmas  Term,  it  appeared  that  the  bill  had  been  indorsed 
by  Herbert,  in  the  name  of  Harrison,  onder  the  following  aathority 
signed  by  Harrison,  and  which  at  the  time  it  was  offered  in  evidence 
was  stamped  with  a  2«.  6(2.  agreement  stamp : 

"  I  do  hereby  authorize  you  to  indorse,  or  cause  to  be  indorsed, 
my  name  to  three  several  bills  of  exchange  now  in  your  possession 
—Mr.  Patten's  account,  85i.  16«.  9d.,  Mr.  Edwards's  do.  180i.,  and 
Mr.  Bemmett's  do.  250L — and  which  indorsements  I  do  hereby 
undertake  shall  be  binding  upon  me ;  and  I  do  further  undertake  to 
pay  you  the  amount  of  the  several  bills  as  they  respectively  become 
due,  should  they  not  be  duly  honoured  when  mature." 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  a 
'Matter,  or  power,  of  attorney,"  within  the  general  Stamp  Act, 
55  Geo.  in.c.  184,  sched.  part  I.(i),  or  a  '*  deed  or  other  instrument 
of  procuration,"  and  liable,  in  either  case,  to  a  duty  of  IZ.  10^. 

The  learned  Judge  took  a  note  of  the  objection,  and  received  the 
document.    The  jury  having  returned  a  verdict  for  the  plaintiff, 

Dowling,  Serjt.,  in  Hilary  Term,  obtained  a  rule  nisi  for       [  851  ] 
a  new  trial,  on  the  ground  that  this  evidence  was  improperly 
received.    ♦    *    * 

(1)  See  now  the  Stamp  Act,  1891      kind     whatsoever    not    hereinbefore 
(54  &  55  Vict.  c.  39,  sched.) :  "  Letter      described."— J.  Q.  P. 
or  Power  of  Attorney   ...   of  any 
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Walkbe  Byles,  Serjt.  (with  whom  was  F.  V.  Lee),  now  showed  cange: 

r. 

Rkmmbtt.        *     ♦    If  this  letter  requires  either  a  power  of  attorney  or  a 

'-       -'       procuration  stamp,  every  letter  authorizing  one  man  to  act  in  any 

way  for  another,  will  be  liable  to  be  stamped  with  a  90$.  stanip. 

This  is,  in  truth,  a  mere  agreement ;  the  authority  to  indorse  the 

bills  being  only  ancillary  to  it. 

(TiNDAL,  Ch.  J. :  The  plaintiff  is  using  it  for  the  power  contained 
in  it,  and  not  for  the  other  purpose.) 

If  the  Legislature  had  intended  the  charge  to  be  so  general,  they 
would  have  added,  "  or  written  authority  of  any  other  kind/'  or 
words  to  that  effect.  Neither  is  this  a  *'  deed,  or  other  instrument, 
[  •854  ]  of  procuration,"  within  the  *Act.  "  Procuration  "  is  a  term  well 
known  to  the  Scottish  law.  See  Bell's  Commercial  Index,  vol.  iL 
title  ''Procuration; "  Bell's  Principles  of  the  Law  of  Scotland, 
pp.  479 — 488;  but  it  is  unknown  to  the  law  of  England,  unless  in 
the  Ecclesiastical  Court. 

(TiNDAL,  Ch.  J.:  The  term  "  procuration  "  can  hardly  have  been 
intended  to  be  confined  to  Scotch  law ;  for,  that  makes  no  distinction 
between  deeds  and  other  instruments  in  writing. 

Cbesswell,  J. :  Procuration  is  a  well  known  term :  we  often  hear 
of  procuration  (i)  money.) 

Bowling,  Serjt.  (with  whom  was  Temple),  in  support  of  the 
rule.    *    ♦    ♦ 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  instrument  offered  in  evidence  in  this 

case  falls  within  the  words  of  the  65  Geo.  III.  c.  184,  sched.  part  L, 

•     [  'sss  ]      "  Letter  or  power  *of  attorney  of  any  other  kind,"  which  follow  the 

mention  of  letters  or  powers  of  attorney  of  specific  kinds ;  for,  I 

cannot  consider  it  in  any  other  light  than  a  delegation  of  authority 

or  power  in  writing,  to  perform  an  act.    The  definition  of  an 

attorney  given  in  Com.  Dig.,  Attorney  (A),  is  as  follows:  "An 

attorney  is  he  who  is  appointed  to  do  any  thing  in  the  place  of 

another :  and  he  has  a  general  authority,  or  a  special  one  for  some 

particular  purpose ;  as,  to  make  livery,  to  deliver  a  deed,"  &c.    So, 

in  Co.  Litt.  51  b,  it  is  said  that  ''attorney  is  an  ancient  English 

(1)  There  **  procuration"  seems  to  for  another."  The  term  is  used  in  the 
be  used  in  the  sense  of  "obtaining"  latter  sense,  where  instrumenta  are 
not  in  the  sense  of  '*  acting  vicariously      said  to  be  executed  "  by  i>rocuiatioii." 
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word,  and  signifieth  one  that  is  set  in  the  tarn(i),  stead,  or  place  of     Walkbb 
another."    And  he  may  be  appointed  either  by  deed  or  by  letter(2).     rbmmktt. 
Here,  the  appointment  is  by  letter  (8).    It  has  been  contended  that 
this  may  be  considered  as  an  agreement  only,  because  it  contains  an 
undertaking  to  pay  the  amoant  of  the  several  bills  indorsed  under 
the  authority  or  power,  should  they  not  be  duly  honoured.    To  that 
it  has  very  properly  been  answered,  that  the  letter  contains  no 
agreement  to  do  anything  more  than  the  law  would  imply  from  the 
indorsement  itself.     Again,  Harrison's  undertaking  that  the  indorse- 
ments shall  be  binding  upon  him,  imports  no  greater  obligation 
than  the  law  would  have  imposed  upon  him  without  it.    Another 
answer  to  the  argument,  that  this  is  an  agreement  only,  is,  that  no 
consideration  is  expressed  in  it :  all  is  *to  be  done  on  one  side(4).       [  *856  ] 
It  seems  to  me  that  this  letter  falls  within  the  description  of  instru- 
ments already  adverted  to,  and  that  a  80«.  stamp  was  necessary. 

CoiiTUAN,  J. : 

I  am  of  the  same  opinion.  This  case  is  governed  by  the  decision 
of  the  Court  of  Queen's  Bench  in  Reg.  v.  Kelk.  It  is  true, 
that  the  Court  there  rely  on  the  fact  of  the  attorneys  having  a 
discretion  as  to  the  parties  they  would  vote  for.  I  do  not,  however, 
accede  to  the  doctrine,  that,  in  order  to  a  valid  appointment  of  an 
attorney,  he  should  have  a  discretion  vested  in  him.  The  examples 
given  by  Chief  Baron  Comyns,  of  an  appointment  of  au  attorney  to 
make  livery,  or  to  deliver  a  deed,  show  that  it  is  not  of  the  essence 
of  such  an  appointment  that  the  attorney  should  have  a  discretion. 
Where  one  is  authorized  in  writing,  on  behalf  of  another,  and  in 
his  name,  to  do  an  act,  that  is  an  appointment  of  an  attorney 
within  the  meaning  of  the  Stamp  Act 

(1)  *<Atoamer"  is  "  to  substitute,"  under  seal,  a  deed,  as  explained  by 
and  an  attorney  is  a  person  substituted,      Coke  himself. 

*'atoum6,'*  for  his  principal.      The  (3)  But  the  word  "letter"  is  used 

appropriate  form    of   appointing   an  in  one  sense  here  (as  epistola),  and  in 

attorney  in  a  suit  is  therefore  *' A.  B.  another   by    Lord    Coke    (as     litercn 

pufUt  loco  8UO  C.  D.  (orC.  D.  attoniatum  siyillatoi).     Vide  poat,  628,  u.  (1). 

8uum)  ad  lucrandum  ad  perdeiidum.  (4)  The  contract  would  be  unilateral, 

So,  the  operation  by  which  one  lord  is  the  consideration,  contingent.    It  is 

substituted  for  another,  is  properly  not  unusual  to  g^uarantee  the  repay- 

**  an   attornment,'*  though  tiie  term  ment  of  advances  which  the  banker 

has  been  latterly  confined  to  the  con-  does  not  engage  to  make,  or  the  price 

eluding  act  by  which  the  substitution  of  goods  which  the  dealer  does  not 

is  ratified  and  made  complete,  that  by  imdertake  to  sell.     Here,  the  contract 

which  the  vassal  or  tenant  expresses  seems  to  be,  to  be  responsible  for  the 

his  assent  to  such  substitution.  bills,  in  case  Harrison  shoidd  raise  a 

(2)  Co.  Litt.  52  a,  b,  i.e,  a  letter  consideration  by  indorsing  them. 

40— a 
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Walesb      Crb8SWBLL»  J. : 

Bbmmett.  I  am  of  the  same  opinion.  I  quite  agree  with  my  brother  Byle^ 
as  to  the  principles  on  which  the  Stamp  Acts  are  to  be  constmed ; 
and  if  I  could  have  brought  myself  to  think  that  it  was  fairly  a 
matter  of  doubt,  whether  the  instrument  in  question  was  within  the 
words  and  meaning  of  the  55  Geo.  III.  c.  184,  or  not,  I  should  have 
held  that  it  was  properly  received  in  evidence  without  a  stamp. 
But  I  entertain  no  doubt.  It  certainly  is  no  part  of  the  definition 
of  an  attorney,  either  in  Comyns's  Digest  or  in  Go.  Litt,  that  the 
party  must  be  authorized  to  exercise  a  discretion.  It  is  enough, 
[  •So?  ]  *that  he  is  authorized  to  do  an  act  for,  and  in  the  name  of,  his 
principal.  In  the  present  case,  the  party  is  expressly  authorized  to 
do  an  act,  viz.  to  indorse  bills  in  the  name  of  Harrison.  And,  lest 
there  should  be  any  doubt  whether  they  were  to  be  considered  as 
indorsed  for  value,  the  principal  goes  on  to  say  that  he  will  be 
responsible  to  his  agent  or  attorney  for  the  due  payment  of  the 
bills  so  indorsed.  This  stipulation  cannot  affect  the  construction  of 
the  former  part  of  the  instrument.  I  think  we  are  bound  to  decide 
this  case  in  accordance  with  Reg.  v.  Kelk,  which  appears  to  me  to 
be  directly  in  point. 

Erle,  J. : 

I  feel  compelled  to  concur  with  the  rest  of  the  Court,  so  far  as 
saying  that  an  authority  in  writing  to  indorse  bills  of  exchange, 
is  a  letter  or  power  of  attorney  within  the  55  Geo.  III.  c.  184. 
The  only  difficulty  I  feel  is,  that  the  words  of  the  schedule  are  so 
very  wide,  that  our  decision  may  be  thought  to  extend  beyond  the 
particular  case.  But,  limiting  our  judgment  to  the  specific 
authority  here  given,  I  think  the  rule  for  a  new  trial  should  be 
made  absolute. 

Rule  ahsohite  (l). 

(1)  Lord  Coke  speaks  of  a  '*  letter  many  other  instruments  under  seal, 

of  attorney "  as  an  instrument  neces-  If  it  had  been  objected  that  the 

sarily  under  seal,  **for  letter  iV attorney  authority  was  void,  not  being  by  deed, 

is  as  much  as  a  warrant  of  attorney  the  answer  probably  would  have  been, 

by  deed,   as    literoi   aajutetancitK  doe  that,  by  the  custom  of  merchants,  a 

signifie  a  deed  of  acquittance,"  Co.  written    authority   without    deed    is 

Litt.   52  a.    The  Legislature,   using  sufficient;    in    other   words,    that   a 

the  same  term,  impose  upon  ''letters  ''letter  of  attorney"  in  the  proper 

of  attorney"  an  amount  of  stamp-duty,  sense  of  the  term,  was  not  necessary, 

corresponding  with    that   laid    upon  And  see  Statute  of  Merton,  c.  10. 
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April  29. 
(2  C.  B.  861^877 ;  S.  C.  3  DowL  &  L.  823 ;  15  L.  J.  C.  P.  187;  10  Jur.  666.)  . , 

An  omission  to  state  in  the  plaint  in  a  court-baron  the  nature  of  the         ^        ^ 
action,  is  a  mere  irregularity,  which  may  he  waived. 

In  a  suit  in  a  court-baron,  the  proceedings  were  alleged  to  have  been 
taken  at  a  court  held  ** before  A.,  the  steward  of  the  said  court,  a  free 
suitor  thereof,  and  B.  and  C.  and  others,  free  suitors  of  the  said  court : " 

Held,  that  the  court  was  properly  constituted,  it  being  alleged  that  A. 
was  a  free  suitor. 

Held,  also  that  A.  was  properly  described  as  steward  of  the  court,  though 
it  was  not  alleged  that  he  was  steward  of  the  manor. 

Held,  also,  that  the  court  was  properly  described;  and  that  it  was 
sufficient  to  set  forth  the  names  of  two  only  of  the  free  suitors  who 
attended. 

Upon  a  writ  of  false  jadgment,  directed  to  the  Sheriff  of  Somerset- 
shire, commanding  him  to  cause  to  be  recorded  a  certain  plaint 
between  James  Gill  and  John  Brown,  in  the  court  of  the  manor  (i) 
of  Taunton  and  Taunton-Deane  (2),  in  that  county,  a  record  was 
returned  as  follows : 

"  Taunton-Deane»  Somersetshire,  to  wit.  The  court-baron  of 
Bobert  Mattock,  Esq.,  lord  of  the  manor  of  Taunton-Deane,  in  the 
county  of  Somerset,  held  on  the  8th  of  November,  1848,  at  the 
Castle  Hall,  in  and  for  the  said  manor,  and  within  the  jurisdiction 
of  the  said  court,  according  to  the  custom  of  the  said  court  and  of 
the  said  manor,  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary  there  used  and  approved  of  in  the  same  court 
and  manor,  before  William  Kinglake,  Esq.,  the  steward  of  the  said 
court,  a  free  suitor  thereof,  and  W.  Upham,  and  W.  H.  Mulford 
and  others,  free  suitors  of  the  said  court. 

'*  Be  it  remembered,  that,  at  this  court,  comes  James  Oill,  in  his 
proper  person,  and  now  here,  in  the  same  court,  levies  his  plaint 
against  John  Brown,  in  a  plea  of  89«.  lid.  in  the  same  court ;  and 
he  finds  pledges  for  ^prosecuting  his  said  plaint,  to  wit,  John  Doe  [  *8<**2  ] 
and  Richard  Boe,  and  now  in  the  same  court  here  prays  process  of 
the  same  court  here  to  be  made  to  him  thereon  against  the  said 
John  Brown  in  the  plea  of  the  said  plaint :  and  it  is  granted  to 
him,  &c.    And  hereupon  it  is  commanded  to  the  bailiffs  of  the  said 

(1)  Le,  the  court-baron,  the  only  the  suitors  are  the  judges:  En  temps 

court  necessarily  incident  to  a  manor;  Edw.  I. ;  Fitz.  Abr.  tit  Dette,  pi.  177. 

as    a    manor    may  exist   without    a  (2)  Formerly  called  the  manor  of 

customary  court,  and  the  connection  Tawnton   and    Tawndeane,    i.e.    the 

of  a   coiurt-leet    with    it   is   merely  manor  of  the  town  and  of  the  dene  (or 

accidental.    The  lord  may  sue  for  his  valley)  of  the  river  Tawn  or  Tone, 
own  debt  in  his  oourt-baron,  for  that 
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15B0WM  manor,  and  ministere  of  the  same  court  here,  that  they  sammou 
Gill.  the  said  John  Brown,  within  the  jurisdiction  of  the  said  court,  so 
that  he  be  at  the  next  court,  to  be  held  at  the  Castle  Hall,  in  and 
for  the  said  manor,  and  within  the  jurisdiction  of  the  said  court,  on 
Wednesday,  the  29th  of  November  instant,  at  eleven  o'clock  in  the 
forenoon,  to  answer  the  said  James  Oil!  in  his  said  plea  of  his  said 
plaint ;  and  what  the  said  bailiffs  and  ministers  shall  do  thereon, 
that  they  certify  to  the  same  next  court.  The  same  day  is  given  to 
the  said  James  Oill,  in  and  by  the  same  court,  to  be  there,  4&c. 
At  which  same  next  court,  to  wit,  at  the  court  of  the  said  manor, 
held  at  the  Castle  Hall  aforesaid,  in  and  for  the  said  manor,  and 
within  the  jurisdiction  of  the  said  court,  on  the  29th  of  November, 
1848,  before  William  Einglake,  Esq.,  steward  of  the  said  court, 
W.  Upham,  and  W.  H.  Mulford,  and  others,  free  suitors  of  the  same 
court,  comes  the  said  James  Gill  in  his  proper  person,  and  offers 
himself  against  the  said  John  Brown  in  the  plea  of  his  said  plaint ; 
upon  which  J.  Hare,  bailiff  of  the  said  manor,  and  minister  of  the 
said  court,  now  delivers  to  the  same  court  the  aforesaid  precept  to 
him  in  form  aforesaid  directed,  in  all  things  served  and  executed, 
to  wit,  that  he,  by  virtue  of  that  precept,  to  him  in  form  aforesaid 
directed  by  William  Einglake,  clerk  of  the  castle  of  Taunton,  has 
summoned  the  said  John  Brown,  within  the  jurisdiction  of  the  said 
court,  that  he  be  and  appear  in  the  same  next  court,  to  answer  the 
said  James  Gill  in  the  plea  of  the  said  plaint,  as  he  was  commanded : 
Upon  which,  the  said  John  Brown,  being  solemnly  called,  comes 
[  *863  ]  into  this  *court  here  in  his  proper  person  to  answer  the  said  James 
Gill  in  the  plea  of  his  plaint  aforesaid :  And  thereupon  the  said 
James  Gill,  in  this  same  court,  puts  in  his  place  J.  D.  Penny,  his 
attorney,  against  the  said  John  Brown,  in  the  plea  of  his  said 
plaint;  and  the  said  John  Brown,  in  the  same  court  here,  puts  in 
his  place  J.  Oxenham,  his  attorney,  at  the  suit  of  the  said  James 
Gill,  in  the  plea  of  the  said  plaint :  And  thereupon,  in  the  same 
court  here,  the  said  James  Gill  prays  a  day  to  declare  against  the 
said  John  Brown,  in  the  said  plea  of  the  said  plaint  here,  until  the 
next  court  of  the  said  manor,  to  be  held,  at  the  place  aforesaid,  on 
the  20th  of  December,  1848 ;  and  it  is  granted  to  him,  &c. ;  and 
the  same  day  is  given  to  the  said  John  Brown,  to  be  there  &c. : 
And  at  which  same  next  court  of  the  said  manor,  held  at  the  place 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  on  the  20th 
of  December,  1848,  before  William  Kinglake,  Esq.,  steward  of  the 
said  court,  and  W.  Upham  and  W.  H.  Mulford,  and  others,  free 
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suitors  of  the  said  court,  come  as  well  the  said  James  Gill  as  the       brown 
said  John  Brown,  by  their  attorneys  aforesaid  ;  and  thereupon  the        gill. 
said  James  Gill,  by  his  said  attorney,  now  declares  here  in  the  same 
court  against  the  said  John  Brown  in  the  said  plea  of  the  said 
plaint,  in  form  following,  that  is  to  say : 

"  At  the  manor  court  of  Taunton-Deane,  in  the  county  of 
Somerset,  held  at  the  castle  of  Taunton,  on  Wednesday,  the  20th  of 
December,  1848.  Somersetshire,  to  wit,  James  Gill,  the  plaintiff 
in  this  suit,  by  J.  D.  Penny,  his  attorney,  complains  of  John  Brown, 
the  defendant  in  this  suit,  who  has  been  summoned  to  answer  the 
plaintiff  in  an  action  of  debt :  for  that  whereas,  &c.  (The  record 
then  set  out  the  declaration,  the  defendant's  pleas,  the  replications 
thereto,  a  prayer  of  amendment  by  the  plaintiff,  a  rule  to  declare, 
an  amended  declaration,  an  imparlance,  pleas  to  the  amended 
declaration,  replications  ^thereto,  a  demurrer  to  the  replications  to  [  ^864  ] 
certain  of  the  pleas,  a  judgment  for  the  plaintiff  thereon,  an  award 
of  unica  taxatio,  and  a  venire  to  try  the  issues  in  fact — the  whole 
proceedings  being  alleged  to  have  taken  place  at  courts  respectively 
held  *'  before  William  Kinglake,  Esq.,  steward  of  the  said  court,  and 
W.  Upham  and  W.  H.  Mulford,  and  others,  free  suitors  of  the  said 
court."  The  record  then  stated  a  trial,  on  the  ISth  of  October, 
1844,  ''  before  the  said  William  Kinglake,  Esq.,  steward  of  the  said 
court,  and  W.  Upham  and  G.  Matthews,  and  others,  free  suitors  of 
the  said  court,"  a  verdict  for  the  plaintiff  with  one  farthing  damages 
and  12d.  costs,  and  a  prayer  of  judgment,  the  judgment  being 
entered  as  follows :) 

"  It  is  considered  by  the  said  court  here,  that  the  said  James 
Gill  do  recover  against  the  said  John  Brown  the  said  debt  of 
89«.  lid.,  and  his  damages,  costs,  and  charges  aforesaid,  by  the 
jurors  (i)  aforesaid  in  form  aforesaid  assessed,  and  also  lOZ.  for  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  by 
the  court  here  adjudged  of  increase  to  the  said  James  Gill,  and 
with  his  assent ;  which  said  debt,  damages,  and  costs  amount  in 
the  whole  to  111.  Ids.  lid.'' 
The  assignment  of  errors  was  as  follows : 

*'  And  hereupon,  on  the  10th  of  November,  1845,  comes  the  said 
John  Brown  here,  and  says  that  the  record  aforesaid  is  vicious  and 
in  many  respects  defective,  and  that  false  judgment  is  given  against 
him  in  and  upon  the  plaint  aforesaid,  in  this,  to  wit — that  it  does 
not  appear  by  the  record  aforesaid  that  the  said  court  of  the  said 
(1)  No  error  assigned  hereon. 
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Browk      manor  of  Taunton-Deane,  held  on  the  8th  of  November,  1843,  or 

Gill.        the  several  other  courts  of  the  said  manor  held  on  the  several  other 
days  and  times  subsequent  to  the  said  8th  of  November,  1843,  in 

[  •866  ]      the  said  record  mentioned,  or  any  or  either  of  them,  was  or  *were 
held  before  any  bailiff  or  steward  of  the  said  manor :  and  in  this 
also,  to  wit,  that,  although  it  appears  by  the  said  record  that  the 
said  court  so  held  on  the  said  8th  of  November,  1843,  and  the  said 
several  other  courts  held  on  the  several  other  days  and  times  sub- 
sequent to  the  said  8th  of  November,  1843,  in  the  said  record 
mentioned,  was  and  were  the  court-baron  and  courts-baron  of  the 
lord  of  the  said  manor  of  Taunton-Deane ;  yet  it  appears  by  the 
said  record  that  the  said  court  and  courts  were  held  before  one 
William  Einglake,  Esq.,  the  steward  of  the  said  court  and  courts, 
as  well  as  before  the  free  suitors  of  the  said  court  and  courts,  and 
not  before  the  said  free  suitors  alone,  who  are  by  the  law  of  the 
land  the  only  judges  of  courts-baron ;  nor  does  it  appear  by  the 
said  record  that  the  said  William  Einglake,  at  the  times  of  holding 
any  of  the  said  courts  after  the  holding  of  the  said  court  on  the  said 
8th  of  November,  1843,  was  even  a  free  suitor  of  the  said  court,  or 
a  freeholder  within  (i)  the  said  manor :  and  also  in  this,  to  wit, 
that  it  appears  by  the  said  record  that  the  said  court  so  held  on  the 
said  8th  of  November,  1843,  was  a  customary  court  held  according 
to  the  custom  of  the  said  manor  of  Taunton-Deane ;  yet  the  said 
court  assumes  to  hold  pleas  of  actions  personal ;  and  it  does  not 
appear  by  the  said  record  that  either  the  said  James  Gill  or  the 
said  John  Brown  held  any  lands  at  the  will  of  the  lord,  and  accord- 
ing to  the  customs  of  the  said  manor :  and  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid  that  the  said  James  Gill 
levied  any  plaint  in  a  plea  of  debt  against  the  said  John  Brown : 
and  in  this,  to  wit,  that  it  does  not  appear  by  the  said  record  that 
it  was,  at  the  said  court  held  on  the  said  8th  of  November,  1843, 

[  •see  ]  commanded  by  the  free  suitors  of  the  *said  court,  or  freeholders 
within  the  said  manor,  to  the  bailiffs  and  ministers  of  the  said 
manor,  that  they  should  summon  the  said  John  Brown  as  in  the 
said  record  mentioned ;  nor  does  it  appear  by  the  said  record  by 

(1)  /.e.  of  the  manor,  the  lands  of  Assizes,  3rd  April,  1847,  it  was  proved 
the  freeholders  being  within  the  fee  by  the  steward  of  the  manor  and  derk 
and  seigniory  of  the  lord  but  not  of  the  castle  of  Taunton,  that  no  free- 
within  or  parcel  of  the  manor,  though  holders  ever  attended  these  courts. 
their  services  are  parcel  of  the  manor.  The  parties  here  described  as  free 
On  the  trial  of  a  case  of  Knight  y,  suitors  were  copyholders,  and  the  court 
Hardwill  in  Q,  B.,  at  the  Taunton  a  customary  court. 
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whom  it  was  bo  commanded :  and  also  in  this,  to  wit,  that  the  Bbown 
declaration  set  forth  in  that  behalf  in  the  said  record,  and  the  qj^l. 
matters  therein  contained,  in  manner  and  form  as  the  same  are 
therein  above  stated  and  set  forth,  are  not  snfEcient  in  law  for  the 
said  James  Gill  to  have  or  maintain  his  aforesaid  plea  against  the 
said  John  Brown :  and  also  in  this,  to  wit,  that  it  does  not  appear 
by  the  said  record,  that,  at  the  court  of  the  said  manor  held  on  the 
9th  of  October,  1844,  it  was  considered  by  the  free  suitors  of  the 
said  court  that  the  said  replications  of  the  said  James  Gill  to  the 
said  third  and  last  pleas  (i)  were  sufEcient  in  law  :  and  also  in  this, 
to  wit,  that  it  does  not  appear  by  the  said  record,  that,  at  the  court 
of  the  said  manor  held  on  the  said  9th  of  October,  1844,  it  was 
commanded  by  the  free  suitors  of  the  said  court,  to  the  said  J.  Hare, 
in  the  said  record  mentioned,  in  manner  in  the  said  record  men- 
tioned ;  nor  does  it  appear  by  the  said  record  by  whom  it  was  so 
commanded :  and  also  in  this,  to  wit,  that  it  appears  by  the  said 
record  that  the  judgment  on  the  demurrer  of  the  said  John  Brown, 
in  form  aforesaid  given,  was  given  for  the  said  James  Gill  against 
the  said  John  Brown ;  whereas,  by  the  law  of  the  land,  the  said 
judgment  ought  to  have  been  given  for  the  said  John  Brown  against 
the  said  James  Gill :  and  also  in  this,  that  it  does  not  appear  by 
the  said  record,  that  at  the  court  of  the  said  manor,  held  on  the 
30th  of  October,  1844,  it  was  considered  by  the  free  suitors  of  the 
said  court,  that  the  said  James  Gill  should  recover  against  the  said 
John  Brown  in  manner  and  form  as  in  the  said  record  mentioned : 
and  also  in  this,  to  wit,  that,  although  it  appears  by  the  said 
^record  that  the  several  courts  therein  mentioned  to  be  holden  were  [  •867  ] 
holden  before  certain  free  suitors  of  the  said  court  particularly 
named  in  the  said  record,  and  also  before  other  free  suitors  of  the 
said  court,  yet  that  the  names  or  number  of  such  other  free  suitors 
before  whom  the  said  several  courts  were  so  holden,  are  nowhere 
mentioned  in  the  said  record :  and  also  in  this,  to  wit,  that  it 
appears  by  the  said  record  that  the  judgment  on  the  trial  of  the 
plea  aforesaid,  in  form  aforesaid  given,  was  given  for  the  said 
James  Gill  against  the  said  John  Brown ;  whereas,  by  the  law  of 
the  land,  the  said  last-mentioned  judgment  ought  to  have  been 
given  for  the  said  John  Brown  against  the  said  James  Gill :  and  so 
the  said  John  Brown  says,  that,  in  the  said  court  of  the  manor  of 
Taunton-Deane  aforesaid,  false  judgment  hath  in  divers  instances 
been  given  against  him  in  the  plaint  aforesaid.  And  he  prays  that 
(1)  The  replications  that  were  demurred  tOt, 
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BitowN      the  Baid  judgment,  for  the  above  and  other  defects  in  the  record 

Gill.        aforesaid,   may  be  reversed,   annulled,   and  altogether  held  for 

nothing,  as  being  f^lse  and  of  no  effect ;  and  that  he  the  said  John 

Brown  may  be  restored  to  all  things  which  he  has  lost  by  occasion 

of  the  said  judgment  &c.*'    Joinder  in  error. 

The  case  now  came  on  for  argument. 

Kinglake,  Serjt.,  for  the  plaintiff  in  error  (i) : 

The  proceedings  in  the  court-baron  are  throughout  described  as 
having  taken  place  before  W.  Einglake,  ''  steward  of  the  said 
court,"  Upham,  Mulford,  and  other  free  suitors  of  the  same  court. 
If  Einglake  had  a  right  to  take  any  part  in  the  proceedings,  it 
could  only  be  as  steward  of  the  manor  of  Taunton-Deane,  which  he 
is  not  alleged  to  be. 

[  *868  ]  (Eblb,  J. :  He  is  also  ^described  as  ''  a  free  suitor  thereof."    If 

qualified  as  a  free  suitor,  he  is  not  disqualified  because  he  is 
steward  also.) 

The  steward  of  the  manor  is  a  constituent  part  of  the  court. 

(TiNDAL,  Gh.  J. :  The  phrase  used  is  common  in  these  proceed- 
ings. Gomyns  speaks  of  a  ''  grant  of  a  stewardship  of  a  court- 
baron  "  (2).) 

Assuming,  then,  that  the  steward  is  correctly  described,  the 
judgment  is  the  judgment  of  a  court  wrongly  constituted.  This 
is  a  common  law  court-baron,  of  which  the  suitors  alone  are  the 
judges :  it  differs  from  the  customary  court-baron  (3),  of  which  the 
steward  is  the  judge. 

(GoLTMAN,  J.:  Does  not  the  averment  that  the  judgment  was 
pronounced  by  the  court,  amount  to  an  averment  that  it  was  done 
by  the  persons  who  are  properly  the  judges  of  the  court  ? 

(1)  The  points  marked  for  argument  court-leet,  the  stewardship  of  tlie 
on  the  part  of  the  plaintiff  in  error,  latter  being  a  judicial  office.  It  has 
were  substantially  those  stated  in  the  been  suggested  that,  as  to  matters  in 
assignment  of  errors.  law,  the  steward  is  the  judge  of  the 

(2)  Title  Copyhold  (E.  5),  citing  court-baron.  Eitchen*s  Jurisdiction 
Howard  Y.    Wood,  T.  Jones,   126;   2  of  Courts,  81.     Tamenqucert. 

Ley.  245,  where  the  Court  held  the  (3)  The  customary  court  is  not  a 

grant  of  a  stewardship,  of  the  honour  court-baron,  though  usually  held  with 

of  Pomfret,  in  reversion,  to  be  good  as  the  oourt-baron. 
to  the  court-baron,  but  not  as  to  the 
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TiNDAL,  Ch.  J. :  How  does  Kinglake  lose  his  character  of  free       Brown 
suitor  by  being  steward  also  ?)  qi^^. 

He  is  alleged  to  have  been  a  free  suitor  in  November,  1843  :  there 
is  no  allegation  in  any  of  the  subsequent  proceedings  that  he  still 
continued  to  be  a  free  suitor. 

(TiNDAL,  Ch.  J. :   Is  not  the   presumption  of  law  that  things 
remain  as  they  were,  unless  the  contrary  be  alleged  ?) 

In  these  inferior  jurisdictions,  the  Court  will  infer  nothing  in  their 
favour :  every  step  must  appear  to  have  been  properly  taken.  In 
Jone»  V.  Jones  (i),  a  declaration  on  a  judgment  in  a  county  court, 
stating  the  court  to  have  been  held  before  the  sheriff  and  suitors, 
was  held  bad  on  special  demurrer.  Lord  Abinger  there  said  : 
**  The  words  '  before  such  and  such  persons,'  I  think,  necessarily 
imply  that  the  cause  was  heard  before  the  persons  who  were  the 
lawfully  constituted  *judges  of  the  court :  the  words  '  before  the  [  •869  ] 
sheriff  and  suitors,'  therefore,  imply  that  the  sheriff  is  a  judge 
of  the  county  court,  which  certainly  is  not  the  case.  If  the  suitors 
were  to  differ  in  opinion,  and  the  sheriff  were  to  give  a  casting 
vote,  and  thereby  decide  the  question,  the  judgment  would  be  bad. 
Suppose  a  judgment  recovered  before  the  Court  of  Common  Pleas 
were  pleaded  as  a  judgment  recovered  '  before  the  justices  of  our 
lady  the  Queen  of  the  Bench,  and  the  Lord  High  Chancellor,'  it 
would  be  error,  and  the  latter  part  of  the  allegation  could  not  be 
rejected  as  surplusage."  And  Parke,  B.,  said :  ''  The  old  prece- 
dents all  describe  the  court  as  the  county  court  of  the  sheriff,  held 
before  the  suitors,  and  set  out  the  names  of  the  suitors."  That  the 
sheriff  is  a  constituent  part  of  the  county  court,  and  the  steward,  of 
the  court-baron,  is  clear ;  but  it  is  the  suitors  alone  that  are  the 
judges :  Tinsley  v.  Nassau  (2) ;  Tunno  v.  Morris  (a) ;  Holroyd  v. 
Breare  (4)  ;  Jones  v.  Jones  (i) ;  Bradley  v.  Carr  (5). 

(Tn^DAL,  Ch.  J. :  The  style  of  the  county  court  is  stated  by 
Comyns  different  from  that  of  the  court-baron  (6). 

Cresswbll,  J. :  How  can  we  say  that  the  court  is  wrongly 
described  when  we  find  an  authority  so  old  as  the  4th  Inst.  p.  268, 
which  shows  that  it  has  been  used  for  centuries  ?) 

(1)  5  M.  &  W.  523.  (5)  3  Man.  &  G.  221 ;  3  Scott,  N.  R. 

(2)  Moo.  &  Mai.  52.  521. 

(3)  2  Or.  M.  &  B.  29a  (6)  Com.  Dig.,  tit.  County  (C.  1); 

(4)  21  B.  B.  361  (2  B.  &  Aid.  473).  tit.  Copyhold  (B.  8). 
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Brown  The  record  states  that  the  plaintiff  below  levied  his  plaint  against 
OiLL.  the  defendant  below  ''  in  a  plea  of  Sds.  11(2.*'  It  is  the  plaiot 
alone  that  gives  the  court  jurisdiction;  and,  as  the  jnrisdiction 
of  the  court  is  limited  to  particular  descriptions  of  actions,  the 
nature  of  the  action  should  distinctly  appear  on  the  face  of  the 
plaint. 

(Gresswell,  J. :  That  defect  is  cured  by  the  declaration,  and  the 
[  •870  ]  defendant's  plea.  Suppose  a  writ  *of  summons  were  to  omit  to 
state  the  nature  of  the  action,  and  the  defendant  were  afterwards 
to  appear  and  accept  a  declaration,  plead  thereto,  and  allow  the 
cause  to  proceed  to  judgment ;  could  he  then  be  allowed  to  take 
advantage  of  the  omission?) 

The  names  of  all  the  free  suitors  present  on  each  occasion, 
though,  perhaps,  two  would  have  sufficed,  should  appear  in 
the  proceedings  :  Lewis  v.  Weeks  (i) ;  Rex  v.  Mein  (2).  It  might 
be  that  the  judgment  was  pronounced  by  those  who  are  not 
named. 

Channellf  Serjt.,  contra  : 

The  case  of  Jones  v.  Jones  does  not  warrant  the  inference  that  is 
sought  to  be  drawn  from  it.  There,  the  declaration  was  held  bad 
because  the  proper  style  of  the  court  was  not  adopted.  The  style 
of  the  county  court  is  thus  given  in  4  Inst.  c.  55  :  "  Buck,  curia 
prima  comitatus  E.  G.  militis  vicecomitis  com'  prsedict'  tent'  apad 
B.  &c. :"  and  that  of  the  court-baron  in  c.  57  :  "  Guria  baronis  (3) 
E.  G.  militis  manerii  sui  prssdicti  (having  the  manor's  name 
written  in  the  margin)  tent'  tali  die,  &c.  Goram  A.  B.  seneschallo 
ibidem."  That  of  the  hundred  court  is  given  in  similar  terms  in 
c.  56.  And  of  both  these  last-mentioned  courts,  the  suitors  are 
stated  to  be  the  judges.  Holroyd  v.  Breare  is  a  distinct  authority 
that  the  steward  of  a  court-baron  is  a  member  of  the  court. 
Abbott,  Gh.  J.,  there  says :  *'  It  was  contended,  in  argument, 
that  the  defendant,  Breare,  being  the  steward  of  a  court-baron, 
was  merely  the  minister  of  that  court,  to  execute  its  process,  and 

(1)  Garth.  85.  service  as  the  judges  raiione  tenurat, 

(2)  4  T.  B.  480.  And  see  M.  6  Edw.  IV.  fo.  3,  pi.  9; 

(3)  Or  rather  curia    baronum^  the  Gilbert's  Tenures,  by   Watkins,  269 
baronee  being  the  free  tenants  holding  (210) ;  Law  Be  view,  vol.  v.  p.  169. 

of  the  manor.  It  is  the  sheriff's  curia  [There  is  no  foundation  for  this : 
comitatiis,  the  lord's  curia  baronum,  in  Maitland,  Introd.  to  Select  Pleas  in 
which  the  comitatus  and  the  barones  do      Manorial  Gonrts,  at  p.  zx. — ^F.  P.] 
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was  not  clothed  with  any  judicial  character ;  and  it  was  said  that      Bbown 

his  warrant  to  the  other  defendant  ^was  analogous  to  that  of  the        qi][,i^ 

sheriff  to  his  bailiff,  and  rendered  him,  like  the  sheriff,  civilly      [  *87i  ] 

responsible  for  the  mis-execution  of  it.    This  was  contended,  on 

the   ground,  that,  in  the  court-baron,  the  free  suitors  are  the 

judges ;  and  certainly  they  are  so,  for  the  purposes  stated  in  the 

authorities  which  have  been  cited.    We  are,  however,  of  opinion 

that  the  steward  is  not  merely  a  minister  of  that  court,  but  a 

constituent  and  essential  part  of  it.    The  court  cannot  be  holden 

without  him."    The  case  of  Tunno  v.  Morris  (i)  seems  to  put  the 

sheriff  in  the  same  position  with  respect  to  the  county  court,  though 

he  clearly  is  not  a  constituent  part  of  the  court  in  the  same  sense 

that  the  steward  of  the  court-baron  or  hundred  court  is.    In  Bacon's 

Abridgment,  title  Courts,  there  is  a  case  precisely  in  point  (2): 

*'  In  an  hundred  court,  the  plea  was  laid  to  be  coram  seneschaUo  et 

sectatoribus :  Serjt.  Newdigaie  took  an  exception  to  it,  that  it  should 

be  laid  to  be  held  coram  seneschaUo  per  sectatores :  but  Wyndham, 

Atkins,  and  Scroggs,  thought  it  well  enough ;  the  Chief  Justice 

contra"    With  respect  to  the  omission  of  the  names  of  some  of 

the  suitors,  it  is  enough  if  the  names  of  two  free  suitors  present 

be  mentioned,  two  freeholders  only  being  necessary  to  preserve 

the  manor (8).     Rex  v.  Mein  is  wholly  inapplicable:  there  the 

election  appeared  to  have  been  made  by  unqualified  persons. 

Kinglake,  Serjt.,  in  reply  : 

It  is  quite  clear  from  the  case  of  Jones  v.  Jones,  that  it  is 
improper  to  allege  a  county  court  to  have  been  held  before  the 
sheriff  and  suitors ;  and  it  is  equally  clear,  according  to  Tunno  v. 
*Morris,  that  the  steward  of  a  court-baron  stands  precisely  upon  [  *872  ] 
the  same  footing  in  this  respect.  No  inference  is  to  be  drawn  in 
favour  of  the  proceedings  in  these  courts,  which  are  not  courts  of 
record.  It  must  be  shown  that  all  has  been  done  that  is  essential 
to  give  them  legal  authority. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  judgment  of  the  court  below  in  this 
case  ought  to  be  affirmed.    Four  objections  have  been  taken  to  the 

(1)2  Cr.  M.  &  E.   298 ;   4  Dowl.  alien  or  enfranchise  all  the  demesnes, 

P.  G.  224.  although  the  manor  is  destroyed,  the 

(2)  Clever    y.    Curteis,  30  Car.  II.  oourt-baron  remains,    and    must  be 

[sub,  no7n,  "Of  the  Hundred  Courts.**  held  by  the  lord  in  respect  of  that 

— J.  O.  P.]  which  has  now  become  a  seigniory  in 

(4}  On  the  other  hand,  if  the  lord  gross, — unfie/tn  Vair. 
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BBowir  regularity  of  the  proceedings.  The  first  was,  that  Mr.  Kinglake, 
QiLL.  ^ho  is  alleged  to  be  the  steward  of  the  court,  does  not  also  appear 
to  be  the  steward  of  the  manor :  and  it  was  said  (but  for  this  no 
authority  was  cited)  that  it  was  not  competent  to  him  to  preside  in 
the  court  unless  he  was  steward  of  the  manor.  In  Comyns's  Digest,  tit. 
Copyhold  (B.  8),  it  is  said  (i) :  "  The  style  of  the  court  contains  the 
time  and  place,  and  before  what  steward  it  is  held."  And  then  the 
style  is  given  as  follows:  "  Visus  franc*  pleg'  (2)  cum  curia  baron'  J.  B., 
militis,  domini  manerii  praedict',  ibidem  tent'  die  Jovis,  videlicet 
12^  die  Octobris,  anno  regni,  &c.,  fidei  defensoris,  &c.,  19^,  coram 
A.  B.,  arm.,  seneschallo  ibidem ;  "  not  calling  him  steward  of  the 
manor.  In  Go.  Litt.  61  b,  it  is  said  :  *'  Every  steward  of  courts  is 
either  by  deed  or  without  deed;  for,  a  man  may  be  retained  a 
steward  to  keep  his  court-baron  and  leet  also  belonging  to  the 
manor,  without  deed,  and  that  retainer  shall  continue  until  he  be 
discharged."  And  it  is  matter  of  daily  experience  that  persons 
hold  these  courts  by  deputation,  who  are  not  stewards  of  the 
manor  (a).  This  objection,  therefore,  fails. 
[  873  ]  The  next  objection,  and  that  upon  which  the  principal  reliance 

was  placed,  was,  that  the  proceedings  appear  to  have  taken  place 
before  an  improperly  constituted  court.  If  that  be  so,  ihen 
undoubtedly  the  jurisdiction  fails.  The  style  of  the  court,  as  set 
out  in  the  return,  is,  "  The  court-baron  of  Bobert  Mattock,  Esq., 
lord  of  the  manor  of  Taunton  and  Taunton-Deane,  in  the  county  of 
Somerset,  held  on  the  8th  day  of  November,  1843,  at  the  Castle 
Hall,  in  and  for  the  said  manor,  and  within  the  jurisdiction  of  ihe 
said  court,  according  to  the  custom  of  the  said  court,  and  of  the 
said  manor,  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  there  used  and  approved  of  in  the  same  court 
and  manor,  before  William  Einglake,  Esq.,  the  steward  of  the  said 
court,  a  free  suitor  thereof,  and  W.  Upham  and  W.  H.  Mulford, 
and  others,  free  suitors  of  the  said  court."  If  that  be  incorrect, 
then  all  the  subsequent  proceedings  are  tainted  with  the  same 
irregularity.  Upon  reading  this  allegation,  however,  I  do  not  con- 
ceive that  it  necessarily  implies  that  Einglake  was  present  as  judge 
of  the  court.  I  think  it  would  be  putting  an  erroneous  interpreta- 
tion upon  the  language  employed,  to  say  that  he  thereby  places 

(1)  Citing  Kitchen,  6  b,  53  b.  civil  jurisdiction  of  the  latter,  and  the 

(2)  This  style   is    applicable    only  criminal  jurisdiction  of  the  former, 
when  the  lord  has  a  view  of  frank-  being  frequently  coeztenaiTe. 
pledge  or  leet,  which  he  holds  at  the  (3)  Or  stewards  at  all. 

same  time  with  his  oourt-baron,  the 
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hiniBelf  on  the  footing  of  a  judge.  The  steward  has  a  known  Bbown 
definite  duty  to  perform,  viz.  to  collect  and  declare  the  opinions  of  qu^l. 
the  suitors.  The  suitors,  also,  have  a  known  definite  duty,  viz.  to 
adjudicate  upon  the  matters  presented  to  them.  The  case  of  Jones 
V.  Jones  (1),  which  has  been  mainly  relied  upon  in  support  of  this 
objection,  came  before  the  court  on  a  special  demurrer.  That,  too, 
was  the  case  of  a  county  court.  There  is  a  material  difference 
between  the  style  of  the  county  court  and  that  of  the  court-baron: 
and  the  decision  in  that  case  may  be  perfectly  sound  as  to  a  county 
court,  and  yet  not  be  applicable  *to  a  court-baron.  The  style  of  [  *874  ] 
the  county  court,  as  given  in  Gomyns's  Digest,  County  (G.  1),  is: 
"  Essex,  to  wit.  Curia  prima  comiV  A.  B.,  vie.  coin,  prced.  tent, 
apud.  D.  &c."  It  may,  therefore,  be  usurpation  on  the  part  of  the 
sheriff,  to  call  it  his  (2)  court,  or  to  say  that  it  was  held  before  him. 
In  the  Tear  Book,  21  Hen.  YI.  fo.  34  (3),  it  seems  to  have  been 
thought  suf&cient  to  describe  the  county  court  as  held  before  the 
sheriff.  This  second  objection,  therefore,  for  the  reasons  before 
given,  in  my  opinion  discloses  no  ground  of  error. 

The  third  objection  was,  that  the  plaint  does  not  specify  the  form 
of  action.  That  only  goes  to  the  formality  of  the  plaint :  and  the 
defendant  having  chosen  to  appear  and  plead,  the  time  for  taking 
advantage  of  the  irregularity  has  gone  by.  It  has  been  observed, 
that  no  intendment  will  be  made  in  favour  of  the  regularity  of  pro- 
ceedings in  a  court  not  of  record.  But  I  believe  the  general  rule 
is,  that  every  intendment  is  to  be  made  in  favour  of  the  regularity 
of  the  proceedings  of  an  inferior  court,  where  the  matter  appears  to 
have  been  within  its  jurisdiction. 

The  last  objection  was,  that  the  names  of  all  the  suitors  present 
on  the  various  occasions  should  have  appeared.  The  first  answer 
to  that  is,  that  no  authority  has  been  cited  to  show  that  it  is  neces- 
sary to  name  all.  Gertainly  it  must  be  shown  that  there  were  two 
free  suitors  present,  otherwise  there  could  be  no  court :  Chetwode  v. 
Crew  (4).  But,  in  the  absence  of  any  express  ^authority  to  show  [  *876  ] 
that  more  must  be  named,  and  seeing  that  the  mention  of  an 

(1)  5  M.  &  W.  523.  plea   upon  a  Jugticies,  or  whether  it 

(2)  The  form  does  state  the  court  to  must  be  held  by  the  sheriff  himself : 
be  the  court  of  the  sheriff ;  whereas  the  nothing  was  said  as  to  before  whom  it 
court  baron  is  not  the  court  of  the  was  to  be  held,  except  that  the  plaintiff 
steward,  but  of  the  lord ;  see  F.  N.  B.  3.  in  false  judgment  complained  that  he 

(3)  In  that  case  {The  AhM  of  was  brought  to  answer  [meane  en 
Taveatocke  v.  StourUm,  P.  21  Hen.  VI.  respons)^  coram  nonjudice. 

fo.  34,  pi.  22),  the  only  question  was,  (4)  Willes,  614. 

whether  the  under-sheriff  might  hold 
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Bbowk      indefinite  number  coold  only  lead  to  mistake,  I  think  we  mast  hold 
Gill.        that  two  alone  will  saffice,  notwithstanding  others  may  have  been 

present. 
Upon  the  whole,  therefore,  I  am  of  opinion  that  our  jadgment 

mast  be  for  the  plaintiff  below. 

COLTMAN,  J. : 

I  am  quite  of  the  same  opinion.  The  first  objection  rests  on  no 
solid  foundation.  The  passage  cited  from  Co.  Litt.  61  b,  which  is 
also  noticed  in  Gomyns's  Digest,  title  Copyhold  (B.  5),  and  in  Dyer, 
248  a,  shows  that  there  is  no  objection  to  the  officer  being  described 
as  steward  of  the  court.  The  next,  which  was  the  main  objection, 
derives  some  colour  from  the  case  of  Jones  v.  Jones.  That,  how- 
ever, was  the  case  of  a  county  court ;  and  it  was  decided  upon  a 
special  demurrer  for  not  using,  in  describing  the  court,  the  style 
consecrated  by  antient  usage.  The  case  cited  from  Bacon's  Abridg- 
ment is  a  much  closer  authority.  It  was  there  held,  by  three  Judges 
against  one,  that  the  hundred  court  was  well  described  to  have  been 
held  before  ''  the  steward  and  suitors."  As  to  the  third  point,  it 
sufficiently  appears  that  the  court  had  jurisdiction,  and  that  the 
irregularity  was  waived.  And  as  to  the  fourth  point,  the  objection 
rests  on  no  authority.  I  agree  with  the  Lobd  Chief  Justice,  that, 
the  names  of  two  suitors,  which  are  required  to  constitute  a  court, 
being  set  out,  it  was  not  necessary  to  mention  the  nsmcies  of  any  more. 

Cbesswell,  J. : 

I  also  am  of  opinion  that  our  judgment  must  be  for  the  defendant. 
I  do  not  think  it  necessary  to  add  any  thing  upon  the  first  two 
objections.  As  to  the  third,  I  believe  it  is  not  necessary  in  the 
[  *876  ]  inferior  courts  to  enter  the  plaint  at  length.  *That  appears  from 
Bishop  V.  Kaye  (1).  All  that  the  record  there  showed  was,  that,  on 
the  22nd  of  October,  1817,  Kaye  levied  a  certain  plaint  against 
Bishop,  whereupon  a  summons  issued,  returnable  on  the  5th  of 
November,  and  a  capias  afterwards  issued  to  arrest  the  defendant, 
returnable  on  the  19th  November.  If,  however,  it  had  been  neces- 
sary to  specify  in  the  plaint  the  nature  of  the  action,  the  omission 
so  to  do  clearly  could  not  be  taken  advantage  of  in  this  stage  of 
the  proceedings.  The  fourth  objection  was  rested  entirely  upon 
the  authority  of  Rex  v.  Mein.  That  was  an  information  in  the 
nature  of  a  quo  warranto^  calling  on  the  defendant  to  show  cause 

(1)  3  B.  &  Aid.  60d. 
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by  what  authority  he  claimed  and  exercised  the  office  of  port-reeve  Bkown 
of  the  borough  and  manor  of  Fowey,  in  Cornwall :  the  defendant  q^^^,, 
pleaded  an  immemorial  custom  for  the  homage  of  the  free  tenants 
of  the  borough  and  manor  to  elect  and  present  one  of  the  free 
tenants  as  a  fit  person  to  be  port-reeve,  &;c.,  and  that,  at  a  certain 
court,  the  homage  of  the  free  tenants,  to  wit,  A.  B.,  G.  D.,  and 
others  elected  and  presented  him,  &c. :  the  replication,  amongst 
other  things,  denied  that  certain  persons,  twenty-three  in  number 
(two  of  them  being  the  persons  named  in  the  plea),  were,  at  the 
time  of  holding  the  court,  free  tenants  of  the  borough  and  manor : 
and  the  jury  found  that  two  only  of  the  twenty-three  persons 
named  in  the  replication  were  free  tenants  of  the  borough  and 
manor.  Ashhubst,  J.  said:  ''When  a  defendant  makes  it  a  part 
of  his  title,  that  a  court  at  which  he  was  elected  was  held  before 
twenty-three  homagers,  he  cannot  afterwards  rely  on  this,  that  two 
of  them  were  of  that  description."  I  am  at  a  loss  to  perceive  what 
bearing  that  case  has  upon  the  present.  Upon  the  whole,  I  think 
the  judgment  of  the  court  below  must  be  sustained. 

Erlb,  J. :  [  877  ] 

I  concur  with  the  rest  of  the  Court,  for  the  reasons  already  given 
at  sufficient  length. 

Jvdgment  for  the  defendant. 


B.B. — ^VOL.  LXIX.  41 
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IN  THE  COURT  OF  EXCHEQUER. 


»«•  HUMPHREYS  v.  JONES. 

April  17. 
(14  Meeson  &  Welsby,  1—4 ;  S.  C.  14  L.  J.  Ex.  254 ;  9  Jur.  333.) 

A.  having  signed,  as  surety  for  B.,  a  joint  and  seyeral  promisBOiT  note 
made  by  A.  and  B.,  and  being  called  upon  after  B.'s  death  for  payment  of 
the  money  due  upon  it,  requested  the  holder  to  apply  to  B.'s  executrix, 
stating  (in  writing),  that  "  what  she  should  be  short  he  would  aasist  to 
make  up.'*  The  executrix  having  been  applied  to,  but  not  paying  any- 
thing :  Held,  that  A.*8  conditional  promise  of  payment  became  thereby 
absolute,  and  rendered  him  liable  in  an  action  brought  against  him  on  tiie 
note  more  than  six  years  after  its  date,  and  after  a  reasonable  time  for 
payment  by  the  executrix  had  elapsed. 

Assumpsit  on  a  joint  and  several  promissory  note  for  400L  and 
interest,  made  by  the  defendant  and  one  Robert  Jones,  since 
deceased,  dated  6th  June,  183S,  payable  to  the  plaintiff's  intestate. 
Plea  {inter  alia)  the  Statute  of  Limitations.  At  the  trial  before 
Wightman,  J.,  at  the  last  Assizes  at  Liverpool,  it  appeared  that  the 
defendant  signed  the  note  as  surety  for  his  brother,  Robert  Jones, 
who  had  paid  the  interest  up  to  the  time  of  his  death  in  1885,  and 
[  *2  1  whose  widow  had  also  afterwards  paid  interest  *on  the  note  till 
18S9.  The  evidence  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, as  against  the  defendant,  consisted  of  certain  letters  written 
by  him  in  the  years  1840  and  1841,  in  answer  to  applications  from 
the  plaintiff's  attorney.  On  the  6th  of  December,  1840,  the  attorney 
applied  to  the  defendant  for  payment  of  the  note ;  and  on  the  8th 
the  defendant  wrote  in  answer,  stating,  that  he  had  written  to  the 
executrix  to  come  and  arrange  about  it,  and  he  would  write  again 
after  he  had  seen  her.  On  the  6th  March,  1841,  the  plaintiff's 
attorney  again  wrote  to  the  defendant  as  follows:  ''I  beg  to  call 
your  attention  to  my  letter  of  the  6th  December  last,  respecting  the 
4001.  due  on  your  note  to  Mr.  Edward  Humphreys.  The  money  is 
wanted  immediately,  and  I  will  therefore  thank  you  to  fix  an  early 
day  for  the  payment  thereof,  in  order  that  I  may  arrange  with  the 
parties."  To  this  letter,  on  the  8th  March,  the  defendant  replied 
as  follows :  ''  I  am  in  receipt  of  yours  of  the  6th,  handed  me  this 
morning.  I  have  forwarded  it  to  Mrs.  Jones,  with  a  request  that 
she  will  come  over  without  delay  to  settle  the  business.  May  I  beg 
you  will  write  to  her  by  the  first  post  to  press  payment,  and  what 
she  may  be  short,  I  will  assist  to  make  up.  I  send  you  her  address." 
Application  was  accordingly  made  on  the  part  of  the  plaintiff  to 
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Mrs.  Jones  for  payment,  but  without  effect;    and  in  1844,  this   Humphrbyb 
action  was  brought  against  the  defendant.  jonbs. 

Upon  this  evidence  the  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit  or  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  these  letters 
did  not  constitute  a  sufficient  acknowledgment  to  take  the  case  out 
of  the  Statute  of  Limitations. 

Knowles  now  moved  accordingly  : 

There  is  nothing  in  either  of  the  defendant's  letters  which 
amounts  to  such  an  ^unconditional  acknowledgment  of  the  debt  [  *^  ] 
as  that  a  promise  to  pay  it  can  be  implied  therefrom.  There  is  no 
admission  of  liability  in  himself,  but  merely  an  engagement  to 
assist  the  executrix  of  his  co-maker,  who  was  the  person  primarily 
liable. 

(Pabke,  B.  :  That  engagement  was  made  with  reference  to  a  note 
on  which  the  defendant  was  originally  liable;  and  it  is  such  an 
acknowledgment  as  imports  a  promise  to  pay  the  debt  due  upon 
that  note,  in  case  the  other  party  does  not.  When  she  does 
not  pay,  his  promise  becomes  an  absolute  one,  and  admits  the 
declaration.) 

The  true  construction  of  the  letter  is  rather  this :  "  She  is  the 
party  liable  to  pay ;  but  if  she  do  not,  I  will ; "  and  there  is  no 
authority  that  a  promise  by  a  party  to  pay  the  debt  of  another  can 
take  a  debt  of  his  own,  although  upon  the  same  security,  out  of  the 
Statute  of  Limitations.  The  principle  is  thus  stated  by  Parke,  B., 
in  Morrell  v.  Frith  (i) :  **  According  to  the  recent  cases,  the  docu- 
ment, to  take  the  case  out  of  the  statute,  must  either  contain  a 
promise  to  pay  the  debt  on  request,  or  an  acknowledgment  from 
which  such  promise  is  to  be  inferred.  Now  the  utmost  that  can  be 
made  of  the  letter  in  this  case  is,  that  it  acknowledges  the  existence 
of  the  debt  mentioned  in  the  previous  letters,  but  that  the  defendant 
does  not  mean  to  express  any  promise  to  pay,  but  reserves  it  for 
future  consideration." 

(Pabke,  B.  :  There  must,  no  doubt,  be  something  proved  which 
fits  the  promise  stated  in  the  declaration,  which  is  a  promise  to  pay 
on  request.  But  if  the  evidence  be  of  a  promise  to  pay  upon  a 
condition,  and  the  condition  be  performed,  it  becomes  absolute,  and 

(1)  49  E.  E.  659  (3  M.  &  W.  402). 

41—2 
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HuMPHRGTs  iB  a  promise  to  pay  on  request.    If  the  action  had  been  brought 
joMiEB.       immediately  after  the  letter  was  written,  so  that  there  had  been  no 
time  for  the  executrix  to  pay,  the  case  might  be  different. 

[  *i  ]  Pollock,  G.  B.  :  The  letter  of  the  8th  of  March  must  be  *read 

with  reference  to  all  the  previous  letters.  Now  in  that  letter  the 
defendant  says  in  effect,  '*  I  am  only  a  surety — Mrs.  Jones  is  the 
person  who  ought  to  pay— and  I  renew  my  engagement  as  surety: 
apply  to  her,  the  principal,  who  ought  to  pay,  and  if  she  does  not, 
I  will  pay.'* 

Parke,  B.  :  It  amounts  to  this  :  **  I  will  pay  whatever  she  does 
not,  on  application  being  made  to  her.") 

Then  should  not  that  have  been  an  application  to  her  by  means  of 
legal  process  ? 

(Pabke,  B.  :  No ;  the  defendant  promises  to  pay  on  non-payment 
by  her  when  applied  to  for  payment.  It  is  not  necessary  io  sue 
her,  in  order  to  make  it  an  absolute  promise  by  the  defendant ; 
when  she  fails  to  pay,  it  is  absolute,  and  admits  the  declaration. 

Aldbrson,  B.  :  I  doubt  whether  it  even  is  a  conditional  promise 
at  all.) 


Per  Curiam  (i) 


Ride  refiued. 


1846.         TANNER  AND  Others  v.  SCOVELL  and  Others  (2). 

AprOn.  (14  Meeson  &  Welsby,  28—38 ;  S.  0.  14  L.  J.  Ex.  821.) 

[-  ^^  J  Goods  were  forwarded  in  bales  by  ship  to  London,   deliverable    to 

B.  &  Co.,  who  were  factors  for  sale,  or  their  assigns ;  and  were  landed  at 
the  defendants'  wharf.  B.  &  Co.  gave  the  defendants  orders  to  **  weigh 
and  deliver"  the  goods  to  M.,  who  had  contracted  with  B.  &  Co.  for  the 
purchase  of  them.  They  were  accordingly  weighed,  and  an  account  of  the 
weights  sent  to  B.  &  Co.,  who  made  out  invoices  to  M.  accordingly.  M. 
re-sold  several  bales  of  the  goods,  which  were  delivered  by  the  defendants, 
upon  his  oiHler,  to  his  buyers :  the  rest  remained  on  the  defendants*  wharf 
until  they  were  stopped  by  B.  &  Co.  as  unpaid  sellers.  They  were  never 
transferred  in  the  defendants'  books  from  the  names  of  B.  &  Co.  to  that  of 
M.,  nor  was  any  wai'ehouse  rent  paid  by  him :  Held,  first,  that,  upon 

(1)  Pollock,  C.   B.,  Parke,     B.,      McLaren  (1879)  11  Qh.  Div.  68.  48 
Alderson,  B.,  and  Bolfb,  B.  L.  J.  Bk.  49,  and  56  &  57  Vict.  o.  71, 

(2)  See  Ex  parte    Cooper,     In    re      s.  45  (7).— J.  G.  P. 
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these  facts,  the  defendants  never  stood  in  the  relation  of  wharfingers  to  M.,       Tavvvr 
so  as  to  be  liable  to  an  action  on  the  case  by  him  for  the  non-deliyery  of  «. 

the  goods  to  his  order.  Scovkll. 

Secondly,  that,  under  these  droumstances,  B.  &  Co.'s  right  of  stoppage 
in  transitu  was  not  determined  by  the  part  deliTcry  to  M.'s  buyers. 

Ga8b.  The  first  count  of  the  declaration  stated,  that  the  said 
E.  M'Laughlin,  before  he  became  bankrupt,  to  wit,  on  the  Ist 
January,  1844,  and  on  divers  days  and  times  between  that  day  and 
the  Ist  August,  1844,  at  the  special  instance  and  request  of  the 
defendants,  left  and  continued  in  the  care,  custody,  and  keeping  of 
the  defendants,  and  the  defendants,  before  the  said  E.  McLaughlin 
became  bankrupt,  to  wit,  on  the  1st  August,  1844,  at  their  special 
instance  and  request,  had  in  their  care,  custody,  and  keeping, 
divers  goods  and  chattels  of  the  said  E.  McLaughlin  by  his  per- 
mission, to  wit,  glue  pieces,  weighing  a  certain  great  weight,  to 
wit,  twenty  tons,  of  great  value  &c.,  to  be  taken  care  of  and  safely 
and  securely  kept  by  the  defendants,  for  certain  reward  and  at 
certain  charges,  for  the  said  E.  McLaughlin,  and  to  be  delivered  by 
the  defendants  to  the  said  E.  M'Laughlin  when  the  defendants 
should  be  thereunto  requested,  upon  payment  of  such  reward  and 
charge  as  might  be  due  to  the  defendants  in  respect  of  the  said 
goods  and  chattels.  The  count  then  set  forth  the  bankruptcy  of 
M'Laughlin,  the  issuing  of  the  Jiat,  the  adjudication,  and  the 
appointment  of  the  plaintiffs  as  assignees ;  and  averred  a  request 
by  the  plaintiffs  for  the  delivery  of  the  said  goods  by  the  defendants 
to  them  as  such  assignees,  and  that  they  were  ready  and  willing 
and  tendered  and  offered  to  pay  to  the  defendants  such  reward  and 
charges,  and  whatever  might  be  or  was  due  to  the  defendants  in 
respect  of  the  said  goods  and  chattels.  Breach,  in  non-delivery 
of  the  said  goods  to  the  plaintiffs.  There  *were  also  counts  in  [  '29  ] 
trover,  respectively  alleging  a  property  in  the  bankrupt  before  his 
bankruptcy,  and  in  the  plaintiffs  as  assignees  since  the  bankruptcy. 

The  defendants  pleaded,  first,  Not  guilty.  Secondly,  to  the  first 
count,  that  the  said  E.  M'Laughlin  became  bankrupt  after  the 
passing  of  the  2  &  8  Vict.  c.  29,  and  that,  after  he  had  so  left  the 
said  goods  and  chattels,  and  whilst  the  same  were  and  continued, 
in  the  care,  custody,  and  keeping  of  the  defendants,  and  before  the 
date  or  issuing  of  the^^,  to  wit,  on  the  16th  August,  1844,  he  the 
said  E.  M'Laughlin  really  and  bond  fide  sold  and  transferred  the 
said  goods  and  chattels,  and  every  part  thereof,  to  certain  persons, 
to  wit,  one  John  Walton  and  one  James  Walton,  who  then  really 
and  hoTud  fide  bought  the  said  goods  and  chattels  of  and  from 
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Taknrb  the  said  E.  M'Laughlin;  and  that  afterwards,  and  before  the  date 
ScovELL.  ^^  issuing  of  the  said  fiat,  the  defendants  really  and  honA  fidt 
delivered  the  said  goods  and  chattels  to  the  said  John  Walton  and 
James  Walton,  by  the  direction  and  with  the  consent  of  the  said 
E.  McLaughlin.  Averments,  that,  at  the  time  of  the  said  sale  and 
purchase  of  the  said  goods,  the  said  John  Walton  and  James 
Walton  had  not  nor  had  either  of  them  notice  of  any  prior  act 
of  bankruptcy  by  the  said  E.  M'Laughlin  committed;  and  that,  at 
the  time  of  the  delivery  of  the  said  goods  and  chattels  to  the  said 
John  Walton  and  James  Walton,  the  defendants  had  not  nor  had 
either  of  them  notice  of  any  prior  act  of  bankruptcy  by  the  said 
E.  M'Laughlin  committed.  Wherefore,  and  not  otherwise,  they 
refused  and  could  not  deliver  the  same  or  any  part  thereof  to  the 
plaintiffs.    Verification. 

Third  plea,  to  the  first  count,  that  the  said  E.  M'Laaghlin 
became  bankrupt  after  the  passing  of  the  2  &  8  Vict.  c.  29 ;  and 
that,  after  he  had  so  left  the  said  goods  and  chattels,  and  whilst 
the  same  were  and  continued,  in  the  care,  custody,  and  keeping  of 
the  defendants  as  in  the  declaration  mentioned,  they  the  defendants, 
[  *30  ]  by  the  license,  direction,  '''and  authority  of  the  said  E.  M'Laughlin, 
and  before  the  date  or  issuing  of  the^t,  and  before  the  defendants 
or  either  of  them  had  notice  of  any  prior  act  of  bankruptcy  by  him 
committed,  to  wit,  on  &c.,  the  said  E.  McLaughlin  ordered  and 
directed  the  defendants  to  deliver  the  said  goods  and  chattels  to 
certain  persons,  to  wit,  to  William  Boutcher,  William  Mortimore, 
and  Bobert  Yicary ;  and  the  defendants  then,  in  pursuance  of  and 
obedience  to  such  order  and  direction  as  aforesaid,  and  by  the  leave 
and  license  of  the  said  E.  M'Laughlin  to  them  for  that  purpose 
then  given,  before  the  date  or  issuing  of  the  said  fiat,  and  before 
they  the  defendants  or  either  of  them  had  notice  of  any  act  of 
bankruptcy  by  the  said  E.  M'Laughlin  committed,  really  and  bono, 
fide  delivered  the  said  goods  and  chattels,  and  every  part  thereof,  to 
the  said  William  Boutcher,  William  Mortimore,  and  Bobert  Vicary, 
and  have  never  since  had  the  same  or  any  part  thereof  in  their 
custody,  care,  or  keeping.  Wherefore,  and  not  otherwise,  the 
defendants,  at  the  said  time  when  &c.,  omitted  and  refused  to 
deliver  the  same  to  the  plaintiffs,  &c.    Verification. 

There  were  also  two  other  pleas  to  the  first  count :  the  fourth 
plea  denying  the  allegation  that  M'Laughlin  left  the  goods  in  the 
care,  &c.  of  the  defendants  as  therein  mentioned;  and  the  fifth, 
the  allegation  that  the  plaintiffs  tendered  and  offered  to  pay  to  the 
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defendants  modo  etfomid :  and  pleas  to  the  second  count,  the  sixth      Tanneb 
denying  the  property  of  the  bankrupt,  the  seventh  setting  up  leave      soovkll. 
and  license;  and  lastly,  a  plea  to  the  third  count,  denying  the 
property  of  the  plaintiffs  as  assignees. 

The  plaintiffs  joined  issue  on  the  first,  fourth,  fifth,  sixth,  and 
last  pleas ;  and  to  the  second,  third,  and  seventh  replied  de  injuria, 
and  issues  were  joined  thereon. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  sittings  in  London  after 
Hilary  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiffs  as  the  assignees  of  E.  M'Laughlin,  who,  before  his  bank- 
ruptcy, carried  on  the  business  of  a  *hair  and  glue  merchant  in  [  *3i  ] 
Ivy  Lane,  Bermondsey,  to  recover  from  the  defendants,  who  are 
wharfingers  at  Topping's  Wharf,  damages  for  the  non-delivery  to 
the  plaintiffs  of  a  quantity  of  glue  pieces,  in  value  about  1,5002., 
under  the  following  circumstances  : 

The  bankrupt  had  been  in  the  habit  of  dealing  largely  for  many 
years  with  Messrs.  Boutcher,  Mortimore,  and  Vicary,  who  are  leather 
factors  in  Bermondsey,  for  glue  pieces,  which  are  portions  of  the 
hides  of  oxen,  dressed  by  tanners  and  fellmongers  in  a  particular  way, 
and  prepared  for  the  purpose  of  being  converted  into  glue.  The 
glue  pieces  were  sent  up  from  the  country  tanners  who  manufactured 
them,  to  some  of  the  river-side  wharves  in  London,  and  on  their 
arrival  orders  were  issued  by  Boutcher  &  Go.  to  the  wharfingers  to 
weigh  and  deliver  the  goods  to  M'Laughlin,  in  the  form  hereinafter 
stated.  The  weights  were  communicated  to  Boutcher  &  Go.,  who 
made  out  invoices  to  M'Laughlin  calculated  thereon.  M'Laughlin 
used  to  allow  the  glue  pieces  to  remain  at  the  respective  wharves 
where  they  were  landed  until  he  required  them,  or  until  he  sold 
them  to  other  parties,  and  they  were  then  delivered  to  him  or 
his  vendees  upon  his  order,  without  any  further  authority  from 
Boutcher  &  Go. 

In  March,  1844,  M'Laughlin  entered  into  the  following  contract 
with  Boutcher  &  Go. : 

'*  Bbrmondsby,  March  15,  1844. 

"  I  have  this  day  bought  of  Messrs.  Boutcher,  Mortimore,  &  Go. 
about  20  tons  of  hide  pieces,  at  84Z.  per  ton,  delivered  alongside  'a 
wharf  in  London;  payment  in  cash  on  arrival,  allowing  two 
months'  discount,  or  by  approved  bill  at  two  months'  date,  without 
discount. 

"  Edwabd  McLaughlin." 
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Taknkb  The  pieces  sold  under  this  contract  belonged  to  a  Mr.  Bucknell, 

ScovBLL.  0*  Bridgewater,  for  whom  Boutcher  &  Co.  were  factors ;  and  48 
[  *S2  ]  bales  of  them  were  shipped  thence  *for  London,  under  a  bill  of 
lading  dated  28rd  March,  1844,  whereby  they  were  made  deliverable 
to  Boutcher  &  Co.,  their  assigns.  The  vessel  arrived  off  Topping's 
Wharf  on  the  15th  of  April.  On  the  16th,  Boutcher  &  Co.  gave 
M'Laughlin  the  following  order : 

''  To  the  Superintendent  of  Cotton's  (i)  Wharf. 

**  Bbrmondsby,  April  16,  1844. 
"Please  weigh  and  deliver  to  Mr.  M'Laughlin  48  bales  glue 
pieces. 

"  For  Boutcher,  Mortimore,  &  Co., 

"RicHABD  Welch." 
"  Ship  William  the  Fourth,  Capt.  Bees, 
from  Bridgewater." 

The  defendants,  on  receipt  of  this  order,  weighed  the  48  bales, 
and  found  the  weight  to  be  98  cwt.  8  qrs.  13  lb.,  which  was  com- 
municated to  Boutcher  &  Co.,  who  thereupon  sent  to  M'Laughlin 
an  invoice  stating  the  weight  and  price,  viz.  168Z.  1<.  M.  On  the 
81st  of  May,  five  of  these  48  bales,  weighing  9  cwt.  2  qrs.  16  lb., 
were  delivered  by  the  defendants,  on  the  order  of  M'Laughlin,  to  a 
Mr.  Flatt,  to  whom  he  had  sold  them.  The  other  48  remained  at 
the  wharf  until  they  were  stopped  by  Boutcher  &  Co.  as  hereinafter 
mentioned. 

On  the  11th  of  April,  64  more  bales  of  the  glue  pieces  were 
shipped  from  Taunton  by  the  Taunton  packet,  and  88  by  the 
Benjamin,  consigned  to  Boutcher  <fe  Co.  under  similar  bills  of 
lading.  The  former  arrived  at  Tbpping's  Wharf  on  the  26th 
April,  and  on  the  27th  were  weighed  by  the  defendants  at 
127  cwt.  8  qrs.  10  lb.  On  the  2nd  May,  Boutcher  &  Co.  sent  a 
[  *33  ]  delivery  order,  in  the  same  terms  *as  before,  except  that  it  did  not 
specify  the  number  of  bales ;  and  on  the  4th  of  May  they  delivered 
to  McLaughlin  an  invoice  thereof,  stating  the  weight  and  price 
accordingly,  viz.  2172.  6<.  6d.  On  the  80th  of  April  10  more  bales 
(in  addition  to  the  88  before  shipped)  were  forwarded  from  Taunton 
by  the  Benjamin,  and  35  by  another  vessel,  the  Shamrock.    These 

(1)  Topping's  Wharf   having  been  of  Cotton's  Wharf .    The  glue  pieces  in 

destroyed   by   fire,    the   defendants,  question  were  the  first  goods  landed 

during  its  rebuilding,  carried  on  the  at  Topping's  Wharf  after  its  being 

business  at  their  other  establishment  rebuilt. 
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vessels  arrived  in  London  on  the  18th  and  27th  of  May  respectively,      Tankbb 
and  similar  orders  were  given  by  Boutcher  <&  Go.  to  the  defendants,      boovbll. 
on  the  15th  of  May  and  12th  of  June,  for  the  delivery  of  the  bales 
brought  by  them  to  M'Laughlin,  and  similar  invoices  were  made 
oat,  according  to  the  weights  taken  at  the  wharf. 

No  transfer  of  any  of  these  goods  was  made  in  the  defendants* 
books  from  Boutcher  &  Co.  to  McLaughlin,  nor  was  any  wharfage 
rent  charged  to  him.  There  was  evidence  also  that  McLaughlin 
claimed  an  allowance  from  the  weights,  in  consequence  of  a  portion 
of  the  goods  being  wet,  and  requested  that  they  might  be  marked, 
in  order  that  the  question  might  remain  open  until  they  could  be 
re-weighed ;  but  M'Laughlin  stated  that  he  had  afterwards  given 
up  this  objection. 

On  the  27th  of  May,  McLaughlin  sold  to  Mr.  Piatt  40  of  the  48 
bales  which  arrived  by  the  Benjamin,  and  they  were  delivered  to 
him  by  the  defendants,  on  McLaughlin's  order,  at  various  times 
between  the  29th  of  May  and  9th  of  July.  The  other  8  bales,  and 
those  also  which  came  by  the  Shamrock,  remained  at  the  wharf 
until  they  were  stopped  by  Boutcher  &  Co.  as  hereinafter  mentioned. 

On  the  19th  of  July,  Boutcher  &  Co.,  to  whom  M'Laughlin  was 
then  indebted  on  the  balance  of  his  account  in  upwards  of  7002.,  in 
consequence  of  his  failure  in  making  a  payment  to  them  according 
to  his  engagement,  wrote  a  letter  to  the  defendants,  directing  them 
not  to  deliver  any  more  glue  pieces  to  McLaughlin.  On  the  18th 
of  August,  McLaughlin  committed  an  act  of  bankruptcy,  on  which 
^Jiat  issued  on  the  26th  of  September.  On  the  20th  of  December, 
the  plaintiffs,  as  assignees,  demanded  from  the  ^defendants  the  [  ^34  ] 
delivery  of  all  the  glue  pieces  at  the  wharf,  (150  in  all),  offering  to 
pay  all  rent,  wharfage,  and  other  charges  which  might  be  due  to 
them  in  respect  thereof.  The  defendants  refused  to  deliver  them, 
under  an  indemnity  from  Boutcher  &  Co.,  whereupon  this  action 
was  brought.    No  evidence  was  given  in  support  of  the  second  plea. 

The  Lord  Chibf  Babon,  in  summing  up,  left  it  to  the  jury  to  say, 
first,  whether  there  was  any  difference  between  an  order  "  to  weigh 
and  deliver,"  and  an  order  to  '*  weigh  and  transfer,"  and  whether 
the  former  implied  a  complete  delivery  of  the  goods  to  the  bankrupt ; 
stating  to  them  also,  that,  if  the  bankrupt  never  took  the  weights, 
objected  to  them,  and  desired  that  the  goods  might  be  marked  that 
he  might  keep  his  objection  open,  in  point  of  law  he  never  acquiesced 
in  that  which  was  necessary  to  constitute  it  a  perfect  delivery ;  and 
that,  if  there  was  no  complete  delivery,  inasmuch  as  the  order  to 
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TAvirKB      stop  the  goods  was  before  the  act  of  bankruptcy,  the  plaintifiis  were 
scovjBLL.     Qot  entitled  to  recover. 

The  jury  found  that  the  delivery  was  not  complete,  and  the 
verdict  was  therefore  entered  for  the  defendants  on  the  fourth,  sixth, 
and  eighth  issues,  and  for  the  plaintiffs  on  the  other  issues. 
In  this  Term  (April  17) 

Jervis  moved  for  a  new  trial,  on  the  ground  of  misdirection  : 

First,  the  plaintiffs  were  entitled  to  recover  on  the  fourth  issue, 
which  raises  the  question,  whether  the  goods  were  left  and  continued 
by  the  bankrupt  in  the  custody  of  the  defendants  on  the  terms 
stated  in  the  first  count  of  the  declaration.  The  order  to  ''  weigh 
and  deliver  "  to  the  bankrupt  implied  a  perfect  delivery :  Hanson  y. 
Meyer  (i),  Hammond  v.  Anderson  (2),  Lucas  v.  Dorrien  (s). 

[  *35  ]  (Parke,  B.  :  It  may  be  that  the  property  ^passed  to  him ;  but  to 

sustain  this  issue,  the  plaintiffs  must  show  that  the  defendants  held 
the  goods  for  him:  there  must  be  some  evidence  of  a  contract 
between  the  bankrupt  and  the  defendants.  Where  is  there  any 
evidence  of  employment  of  them  by  him,  they  having  been  originally 
employed  by  Boutcher  &  Co.  ?) 

At  all  events,  the  plaintiffs  are  entitled  to  recover  on  the  pleas  of 
not  possessed  to  the  counts  in  trover.  Those  pleas  put  in  issue  the 
right  of  Boutcher  &  Go.  to  stop  the  goods ;  and  here  there  was 
no  right  of  stoppage,  for  as  against  the  vendors  there  was  a  perfect 
delivery  to  the  bankrupt.  With  reference  to  the  counts  in  trover, 
the  delivery  of  part  of  the  bulk  was  a  delivery  of  the  whole. 

(Pabke,  B.  :  That  depends  on  the  intention :  if  the  intention  was 
to  separate  the  portion  delivered  from  the  bulk,  it  is  not  necessarily 
a  delivery  of  the  remainder.) 

But  here  the  separation  is  not  by  the  deliverer,  but  by  the  receiver. 
There  is  certainly  no  intention  on  his  part — who  has  bought  the 
whole,  and  may  take  the  whole  if  he  pleases — to  sever  a  portion 
from  the  remainder,  and  receive  that  portion  only.  His  intention 
clearly  is  to  take  the  whole,  and  at  once  to  dispose  of  part,  the  rest 
remaining  at  his  risk. 

(1)  8  B.   B.    572  (6  East,  614  ;   2      69). 

Smith,  670).  (3)  18  R.  B,  480  (7  Taunt   278;  1 

(2)  8  B.  B.  763  (1  Bos.  &  P.  (N.  B.)      Moore,  29). 
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(Pabkb, B., referred  to  e7on««v.e7o7ie«  (i),  Wentworthv,Outhwaite(2)j      Taknkb 
and  Whitehead  v.  Anderson  (3).)  Soovbll. 

None  of  those  were  cases  in  which  it  was  held  that  where  the 
purchaser  takes  a  portion  of  the  goods,  the  transitm  is  not 
determined. 

Again,  it  was  wrongly  put  to  the  jury,  that  there  was  evidence 
of  a  dispute  about  the  weight  of  the  goods.  There  was  no  dispute 
about  their  weight,  but  merely  a  claim  for  an  allowance  because 
they  were  wet;  and  the  bankrupt  sells  a  part  without  any 
adjustment  of  that  claim. 

(Parke,  B.  :  It  is  a  dispute  about  the  real  weight.) 

Per  Curiam: 

There  will  be  no  rule  as  to  the  failure  on  ^the  first  count,  because       [  *36  ] 
it  is  not  made  out  that  there  was  any  relation  of  wharfingers  to  the 
bankrupt.    As  to  the  other  point,  we  will  take  time  to  look  into 
the  authorities. 

Cur,  adv.  vult. 

The  judgment  was  now  delivered  by 

Pollock,  C.  B.  : 

In  this  case,  upon  looking  into  the  authorities,  we  are  all  agreed 
that  the  delivery  of  part  of  the  goods  was  not  intended  to  be,  and 
did  not  operate  as,  a  simple  delivery  of  the  whole,  but  was  a 
separation  for  the  purpose  of  that  part  only,  leaving  all  the  rest 
in  statu  quo ;  and  therefore,  the  only  remaining  point  on  which  the 
Court  had  any  doubt  being  cleared  up  to  the  satisfaction  of  my 
learned  brothers,  there  will  be  no  rule. 

The  first  and  leading  case  on  this  subject  is  that  of  Slubey  v. 
Hey  ward  (4),  in  which  a  part  delivery  was  considered  as  putting  an 
end  to  the  right  of  stoppage  in  transitu.  That  was  nothing  else,  in 
truth,  th&n  the  delivery  of  the  whole  cargo :  each  part  was  taken 
away  with  the  intention  to  take  possession  of  the  whole,  not  to 
separate  the  part  that  was  delivered  from  the  remainder.  Lord 
Tenterden  says,  in  the  case  of  Bunney  v.  Poyntz  (6),  that  that  was 
''  the  delivery  of  part  of  the  cargo,  made  in  the  progress  of  and 
with  a  view  to  the  delivery  of  the  whole  ;  "  because  you  could  not 

(1)  58  R.  K.  765  (8  M.  &  W.  431).      (4)  3K.  B.  486  (2  H.  Bl.  504). 

(2)  62  R.  B.  664  (10  M.  &  W.  436).     (5)  38  R.  R.  309  (4  B.  &  Ad.  57J  ;  1 

(3)  60  R  R  619  (9  M.  &  W.  518).    Nev.  &  M.  229). 
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Tannkb  take  the  whole  of  the  cargo  at  one  time,  but  mnst  take  hogshead 
ScoYBLL.  by  hogshead,  or  sack  by  sack,  as  the  case  may  be.  If  there  was 
no  intention  to  separate  the  particular  part  delivered  from  the 
remainder,  that  incipient  delivery,  so  to  speak, — that  inchoate 
delivery, — will  amount  to  a  determination  of  the  right  to  stop  in 
[  *^^  ]  transitu.  Before  the  time  of  the  decision  in  *Sluhey  v.  Heyward  (i), 
the  subject  of  stoppage  in  transitu  had  not  undergone  the  great 
consideration  it  has  of  late  years :  and  hardly  anything  was  held 
sufiQcient  to  determine  the  right,  unless  there  was  an  actual  taking 
possession  by  the  purchaser  himself,  by  going  and  weighing  the 
commodity  or  otherwise,  and  so  taking  manual  possession  of  it. 
In  all  the  subsequent  cases  in  which  part  deliveries  have  been  held 
not  to  be  sufficient  to  prevent  the  right  of  stoppage,  (there  are 
several  of  them),  the  vendee  meant  to  separate  the  part  delivered 
from  the  remainder,  and  to  take  possession  of  that  part  only,  and 
in  most  of  them  the  vendor  concurred  in  that  act.  I  may  observe, 
that  Taunton,  J.,  in  the  case  of  Betts  v.  Gihhins{^y  made  an 
observation  which  is  very  justly  questioned  by  Mr.  Smith,  in  his 
book  on  Mercantile  Law,  viz.  that  "  a  partial  delivery  is  a  delivery 
of  the  whole,  unless  circumstances  show  that  it  is  not  so  meant." 
Mr.  Smith  appends  a  quare  to  that  dictum^  and  with  very  great 
reason.  It  will  be  found  that  the  only  two  cases,  so  far  as  I  have 
looked  at  them,  which  bear  the  semblance  of  an  authority  that  a 
mere  part  delivery  is  sufficient  to  put  an  end  to  the  right  to 
stoppage  in  transitu,  are  these,  Slvbey  v.  Heyivard  and  Hammond  v. 
Anderson  (3).  In  the  case  of  Bunney  v.  Poyntz,  part  delivery  of 
a  portion  of  a  haystack,  with  intent  to  separate  that  from  the 
remainder,  was  held  not  to  be  sufficient.  In  Jones  v.  Jones  (4),  on 
the  other  hand,  this  Court  held,  that  the  vendee  (who  was  assignee 
under  a  trust  deed)  took  possession  of  part  of  the  cargo,  with  the 
intention  of  obtaining  possession  of  the  whole,  for  the  purposes  of 
the  trust,  and  therefore  that  such  taking  possession  of  part  did  put 
an  end  to  the  transit :  but  it  was  fully  admitted  in  that  case,  that 
the  mere  delivery  of  part  to  the  vendee,  when  he  meant  to  separate 
[  *S8  ]  that  part  from  the  remainder,  did  not  put  an  end  to  the  ^right  to 
stop  in  transitu.  The  same  doctrine  is  laid  down  in  Miles  v. 
Oorton  (6)  and  in  Dixon  v.  Yates  (6).    There  the  vendee  took  samples, 

(1)  3  B.  E.  486  (2  H.  Bl.  504).  (4)  58  E.  E.  765  (8  M.  &  W.  431). 

(2)  41  E.  B.  381  (2  Ad.  &  El.  57 ;  4  (5)  39  E.  E.  820  (2  Cr.  &  M.  504). 
Nev.  &  M.  64).  (6)  39  E.  E.  489  (5  B.  &  Ad.  313 ;  2 

(3)  8  E.  B.  763  (1  Bos.  &  P.  (N.  E.)  Nev.  &  M.  177). 
69). 
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coopered  and  marked  the  casks  in  which  the  goods  were,  and  sold  Tanner 
them  to  different  purchasers,  one  of  whom  obtained  possession  of  a  scovkll. 
part ;  and  yet  it  was  held  that  the  lien  of  the  unpaid  vendor  still 
subsisted.  Here,  it  is  true,  there  is  a  general  order  to  deliver  to 
the  vendee's  order  the  whole  commodity,  which  means,  either  the 
whole,  or  any  part,  if  the  vendee  chooses  to  select  a  part,  intending 
to  select  that  part  only ;  and  in  such  case,  the  delivery  of  that  part 
only  does  not  operate  as  a  delivery  of  the  whole.  If  the  vendee 
takes  possession  of  part,  not  meaning  thereby  to  take  possession  of 
the  whole,  but  to  separate  that  part,  and  to  take  possession  of  that 
part  only,  it  puts  an  end  to  the  transitus  only  with  respect  to  that 
part,  and  no  more :  the  right  of  lien  and  the  right  of  stoppage  in 
transitu  on  the  remainder  still  continue.  Besides  the  cases  I  have 
referred  to,  I  have  no  doubt  others  may  be  found  in  which  this 
doctrine  is  clearly  established.  The  whole,  in  truth,  depends  on 
the  intention  of  the  vendee.  We  are  of  opinion,  therefore,  that 
the  verdict  in  this  case  is  right,  and  that  no  rule  should  be 

granted. 

,  Rule  refused. 

DOE  D.   JTJEIIS  V.   SUMNER.  i»«- 

AprU  19. 
(14  Meeson  &  Welaby,  39—42 ;  S.  0.  14  L.  J.  Ex.  337.)  

r  39  1 

Section  8  of  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27)         ^       ' 
applies  to  tenancies  from  year  to  year  created  before  and  existing  at  the 
passing  of  the  Act. 

This  was  an  ejectment  to  recover  possession  of  a  house  and 
premises  in  the  parish  of  Walsall,  in  the  county  of  Stafford.  The 
demise  was  laid  on  the  80th  of  July,  1844.  At  the  trial,  before 
Pollock,  G.  B.,  at  the  last  Staffordshire  Assizes,  the  following  fact« 
appeared : 

By  a  settlement,  made  on  the  marriage  of  Gilbert  Fownes  and 
Ann  his  intended  wife,  in  the  year  1788,  and  a  recovery  duly 
suffered  in  pursuance  thereof,  the  premises  in  question  were  limited 
and  settled  (after  the  marriage)  to  such  uses  as  the  said  Ann  should 
by  deed  appoint.  The  marriage  took  effect,  and  by  a  deed  made  on 
the  27th  of  March,  1790,  Ann  Fownes  appointed  the  property  to  the 
use  of  John  Finch  and  Joseph  Jukes,  and  their  heirs,  upon  trust, 
after  her  decease,  to  sell  the  same,  and  apply  the  purchase-money 
in  such  manner  and  for  such  purposes  as  she  should  by  her  will 
direct  and  appoint ;  and  in  default  of  appointment,  she  directed 
that  it  should  form  part  of  the  remainder  of  her  personal  estate. 
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DoBd.       Ann  Fownes  survived  her  husband,  and  by  her  will,  dated  6th  of 
V,  October,  1808,  disposed  of  her  real  and  personal  estate  generally, 

SuMNKR.  ^J^^  made  no  appointment  as  to  the  property  in  question,  or  the 
purchase-money  to  arise  from  the  sale  of  it;  and  she  appointed 
Peter  Eempson  and  two  other  persons  her  executors,  and  died  in 
1811.  Eempson  survived  his  co-executors,  and,  in  the  year  1814, 
let  the  defendant's  father  into  possession  as  tenant  from  year  to  year, 
without  any  lease  or  other  writing  of  the  premises  in  qoestion, 
which  (the  deed  of  1790  having  been  overlooked)  were  supposed  to 
have  passed  under  the  general  devise  of  real  estate  in  the  will. 
He  continued  in  possession  and  paid  rent  to  Eempson  until  the 
25th  of  March,  1824,  since  which  time  no  demand  or  payment  of 

[  *40  ]  rent  appeared  to  have  been  made,  ^Eempson  having  died  in  the 
month  of  May  in  the  same  year.  The  defendant's  father  died  a 
few  years  ago,  leaving  the  defendant  in  possession  of  the  premises. 
Bent  was  demanded  of  him  by  the  parties  beneficially  interested 
under  the  deed  of  1790,  and  payment  being  refused,  this  ejectment 
was  brought  in  the  name  of  the  heir-at-law  of  Joseph  Jukes,  who 
was  the  survivor  of  the  trustees  named  in  the  deed  of  1790. 

It  was  objected  for  the  defendant,  that  the  right  of  action  was 
barred  by  the  stat.  S  &  4  Will.  lY.  c.  27,  s.  8 :  and  the  Lord 
Chief  Baron,  being  of  that  opinion,  nonsuited  the  plaintiff, 
reserving  him  leave  to  move  to  enter  a  verdict. 

Talfourd,  Serjt.,  now  moved  accordingly : 

The  question  in  this  case  depends  upon  what  is  the  true  con- 
struction of  the  8th  section  of  the  stat.  3  &  4  Will.  IV.  c.  27.  *  * 
The  question  is,  whether  that  section  is  retrospective,  and  operates 
in  cases  where,  at  the  time  of  its  passing,  there  was  a  subsisting 
tenancy.  If  it  does  not,  the  lessor  of  the  plaintiff  was  not  barred 
[  41  ]  in  this  action.  *  *  In  Doe  d.  Evans  v.  Page  (i)  it  appears  to 
have  been  taken  for  granted  that  the  seventh  section  of  the  statute, 
which  applies  to  tenancies  at  will,  had  not  a  retrospective  effect ; 
and  the  terms  of  the  two  clauses  are  identical  in  effect.  In  Dae  d. 
Bennett  v.  Turner  {2)  the  point  was  not  raised.  Lord  Denman, 
Gh.  J.,  says,  in  Doe  v.  Page,  that ''  the  section  (the  seventh)  is  in 
terms  only  applicable  to  the  case  of  a  future,  or  at  the  most  of  an 
existing  tenancy  at  will,  and  not  to  the  case  of  a  tenancy  at  will 
which  had  been  determined,   and  not    existing   when   the   Act 


(1)  13  L.  J.  Q.  B.  153.  (2)  56  E.  E.  692  (7  M.  &  W.  226). 
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(Pabke,  B.  :  Here  the  defendant  was  in  possession,  as  tenant  from       Dob  d. 

year  to  year,  after  the  passing  of  the  Act.  «. 

Sumner. 

Aldsrson,  B.:  Your  argument  would  exclude  three-fourths  of 
^England  from  the  operation  of  the  Act. 

Pollock,  G.  B.  :  There  are  many  cases  in  which  lands  have  been 
held  under  an  existing  tenancy  from  year  to  year  for  fifty  or  a 
hundred  years.  According  to  your  argument,  the  statute  is  not  to 
apply  to  any  of  them,  but  only  to  tenancies  which  begin  and  last 
for  twenty  years  after  the  passing  of  the  Act. 

Aldbrson,  B.  :  If  a  man  allows  his  rent  to  remain  unpaid  for 
twenty  years,  the  Act  says  he  shall  lose  his  land. 

BoLFE,  B. :  It  was  necessary  to  draw  an  arbitrary  line  somewhere, 
and  the  Legislature  fixed  upon  that.) 

Pabkb,  B.  : 

I  think  no  rule  ought  to  be  granted.  This  case  is  clearly  within 
the  words  of  the  8th  section,  which  are  not  the  same  as  those 
of  the  7th  section,  upon  which  Doe  v.  Page  was  decided.  The 
8th  section  says,  that  **  when  any  person  shall  be  in  possession  or 
in  receipt  of  the  rents  and  profits  of  any  land,  or  in  the  receipt  of 
any  rent,  *as  tenant  from  year  to  year,  or  other  period,  without  [  ^42  ] 
any  lease  in  writing,  the  right  of  the  person  entitled  subject  thereto, 
&c.  shall  be  deemed  to  have  accrued  at  the  determination  of  the 
first  of  such  years  or  other  periods,  or  at  the  last  time  when  any 
rent  payable  in  respect  of  such  tenancy  shall  have  been  received, 
which  shall  last  happen."  Here  the  defendant's  father  was  in 
possession  of  the  land  as  tenant  from  year  to  year  after  the  passing 
of  the  Act ;  therefore  the  period  of  limitation  is  twenty  years  from 
the  last  receipt  of  rent  from  him,  in  April,  1824 ;  it  expired,  there- 
fore, in  April,  1844,  and  this  ejectment  was  consequently  brought 
too  late.  The  effect  of  the  Act  is  to  make  a  Parliamentary  convey- 
ance of  the  land  to  the  person  in  possession  after  that  period  of 
twenty  years  has  elapsed. 

The  other  Barons  concurred. 

Rule  refuged. 
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1845.  BAILEY  AND   Others  v.   PORTER 

^^'  (14  Meeson  &  Welaby,  44—46 ;   8.  C.  14  L.  J.  Ex.  244.) 

t  **  ]  Where  a  bill  of  exchange  drawn  by  W.  C.  upon  one  J.  0.  was  accepted 

by  the  latter,  payable  at  the  plaintiffs'  Bank,  and  the  bill  was  anhsequently 
indorsed  by  W.  0.  to  the  plaintiffs,  and  on  the  day  when  it  became  dae 
there  were  no  assets  of  J.  C.*8  in  the  Bank :  Held,  in  an  action  by  the 
plaintiffs  as  the  indorsees  against  the  indorser,  that  it  was  not  necessaiy  to 
show  a  presentment  of  the  bill  to  the  acceptor  (1). 

It  was  proved  at  the  trial  by  the  clerk  of  the  plaintiffs,  notice  to  produce 
haying  been  given,  that  on  the  day  when  the  bill  became  due  he  wrote  a 
letter  to  the  defendant  informing  him  that  *' J.G.'s  acceptance  due  that 
day  was  unpaid,  and  requesting  his  immediate  attention  to  it : "  Held,  a 
sufficient  notice  of  dishonour  (2). 

This  was  an  action  by  the  indorsees  against  the  indorser  of  a 
bill  of  exchange,  dated  the  14th  of  March,  1842,  drawn  by  one 
W.  Coart  upon  one  James  Goart,  payable  three  months  after  date 
to  the  order  of  the  said  W.  Goart,  and  indorsed  by  the  said 
W.  Court  to  the  defendant,  and  by  him  to  the  plaintiffs. 

The  defendant  pleaded,  first,  that  the  bill  was  not  presented  to 
James  Court  on  the  day  when  it  became  due ;  secondly,  that  the 
defendant  had  not  due  notice  of  presentment  and  dishonour,  on 
which  issues  were  joined.  At  the  trial,  before  Flatt,  B.,  at  the 
last  Spring  Assizes  for  the  county  of  Monmouth,  it  appeared  that 
the  plaintiffs  were  bankers ;  that  the  bill  was  accepted  payable  at 
their  Bank,  and  on  the  day  it  became  due  they  were  holders  of  the 
bill ;  and  their  clerk  on  that  day  examined  their  books,  and  ascer- 
tained that  there  were  no  assets  of  James  Court's  in  their  hands  to 
meet  the  bill.  No  written  notice  of  dishonour  was  produced,  but 
[  ^45  ]  (notice  to  produce  having  been  *giyen)  a  clerk  of  the  plaintiffs 
proved,  that,  on  the  day  the  bill  became  due,  he  wrote  a  letter  to 
the  defendant,  informing  him  that  "  James  Court's  acceptance  due 
that  day  was  unpaid,  and  requested  his  immediate  attention  to  it." 
For  the  defendant  it  was  contended,  first,  that  there  was  no 
sufficient  presentment  proved;  and,  secondly,  that  the  notice  of 
dishonour  was  insufficient ;  and  the  case  of  Onigeon  y.  Smith  (3)  was 
cited.  The  learned  Judge  overruled  the  objections,  and  directed 
a  verdict  to  be  entered  for  the  plaintiffs,  but  gave  liberty  to  move 
to  enter  a  verdict  for  the  defendant  on  both  or  either  of  the  issues. 

Oreaves  moved  accordingly,  (April  21) : 
First,  there  was  no  sufficient  evidence  of  presentment.    Under 

(1)  See  45  &  46  Yiot.  c.  6] ,  s.  45  (5).  (2)  See  id.  s.  49  (5}.--J.  G.  P. 

—J.  a.  P.  (3)  6  Ad.  A  El.  499;  2  Nev.  &P.  803. 
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the  first  issue,  presentment  to  the  acceptor  ought  to  have  been  Bailkt 
shown.  It  is  true  that  Sanderson  v.  Jvdge  (i)  may  appear  to  the  Pobtbb. 
contrary,  but  that  decision  may  be  doubted. 

(Pollock,  C.  B.  :  We  think  the  case  cited  an  express  authority  on 
this  point,  and  we  are  not  disposed  to  question  it.) 

Secondly,  the  notice  of  dishonour  was  not  suflScient.     In  Furze  v. 

Sharwood  (2),  it  was  held  that  a  notice  of  dishonour  is  insufficient,  if 

it  merely  state  that  the  bill  has  not  been  paid  when  due.     This  letter 

amounts  to  no  more  than  what  was  stated  in  the  second  and  third 

letters  in  that  case,  which  were  held  not  to  be  sufficient  notices  of 

dishonour.     It  is  by  no  means  clear  here  that  the  debt  is  demanded. 

And  in  Hartley  v.  Case  (a)  it  was  held,  that  the  notice  must  contain 

an  intimation  that  the  payment  of  the  bill  has  been  refused  by  the 

acceptor ;  but  the  utmost  that  can  be  said  here  is  that  it  is  matter 

of  inference.     In  Messenger  v.  Southey  (4),  the  following  letter  from 

the  plaintiff  to  the  defendant  was  held  not  to  be  a  sufficient  notice 

of  dishonour :  "  This  is  *to  inform  you,  that  the  bill  I  took  of  you,       [  ♦48  ] 

16Z.  2s.  6d.,  is  not  took  up,  and  is.  6d.,  expenses,  and  the  money  I 

must  pay  immediately.     My  son  will  be  in   London   on  Friday 

morning."     That  is  a  stronger  case  than  the  present. 

(Aldebson,  B.  :  The  plaintiff  does  not  say  there  that  he  looks  to 
the  defendant  for  payment. 

Pollock,  G.  B.  :  In  this  case  the  writer  ''  requests  his  immediate 
attention  to  it.") 

The  nearest  case  to  the  present  is  that  of  Strange  v.  Price  (6).  That 
was  an  action  by  the  indorsee  against  the  indorser,  and  the  letter 
was  as  follows  :  "  Messrs.  Strange  &  Co.  inform  Mr.  James  Price, 
that  Mr.  John  Betterton's  acceptance,  871.  5s.,  is  not  paid.  As 
indorser,  Mr.  Price  is  called  upon  to  pay  the  money,  which  will  be 
expected  immediately."  That  was  held  not  to  be  a  sufficient  notice 
to  Price  of  the  dishonour  of  the  bill.  If  any  inference  is  to  be 
drawn  from  the  circumstance  of  the  letter  calling  upon  the  defen- 
dant for  the  money,  the  words  in  that  case  are  stronger  than  those 

(1)  2  H.  BL  509.  180. 

(2)  2  Q.  B.  388;  2  G.  &  D.  115.  (5)  10  Ad.  &  El.  125;   2  P.  A  D. 

(3)  4  B.  &  0.  339.  287. 

(4)  1  Man.  &  G.  70 ;  1  Scott,  N.  B. 
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Bailkt      in  the  present.    He  also  cited  Solarte  v.  Palmer  (i),  PhUUps  y. 

PoBTXB.      Gould  (2),  and  BauUon  v.  Welch  (s). 

Cur,  adv.  vuit. 

Pollock,  G.  B.,  now  said  : 

In  the  case  of  Bailey  v.  Porter,  we  are  of  opinion  that  there 
ought  to  be  no  role.  The  notice  in  this  case  appears  to  as  to  be  a 
distinct  notice  that  the  bill  had  been  dishonoured ;  and  the  expres- 
sion in  it,  requesting  his  "  immediate  attention  to  it,*'  mast  be 
understood  by  any  person  acquainted  with  business  as  directing 
the  indorser's  attention  to  the  bill,  and  calling  upon  him  to  pay 
the  amount  of  it.  The  terms  of  the  notice  were,  I  think,  in 
compliance  with  the  rules  laid  down  in  the  various  cases  upon  this 

»^t>J^*-  Rule  refused. 


J«*^-  MILLS  V.  GOFF. 

Feb,  15. 

Afuf  23.  (14  Mee8on  &  Welsby,  72—75 ;  S.  C.  14  L.  J.  Ex.  249.) 

r  72  1  A  notice  to  quit  a  house  held  by  the  plaintiff  as  tenant  from  year  to  year, 

was  given  to  him  on  the  17th  June,  1840,  which  required  him  to  quit  the 
prenuBee  "on  the  11th  October  now  next  ensuing,  or  such  other  day  or 
time  as  his  said  tenancy  might  expire  on."  The  tenancy  had  commenced 
on  the  11th  October  in  a  former  year:  Held,  that  this  was  not  a  good 
notice  for  the  year  ending  on  the  11th  October,  1841. 

Trespass  for  breaking  and  entering  the  dwelling-house  and 
premises  of  the  plaintiff,  and  expelling  him  from  the  possession 
thereof.  Plea,  justifying  the  trespasses  under  the  Small  Tenements 
Act,  1  &  2  Vict.  c.  74.  The  plea  alleged,  that  the  plaintiff  was 
tenant  of  the  premises  from  year  to  year,  at  a  rent  not  exceeding 
201. ;  and  that  "  afterwards,  and  before  the  said  time  when  &c.,  to 
wit,  on  the  11th  October,  1841,  all  the  term  and  interest  of  the 
plaintiff  of  and  in  the  same  premises  ended  and  became  duly 
determined  by  a  legal  notice  to  quit  the  same."  The  replication 
traversed  this  allegation  in  its  terms,  and  issue  was  joined  thereon. 
At  the  trial,  before  Williams,  J.,  at  the  Summer  Assizes  for  Suffolk, 
1844,  the  defendant  put  in  evidence  a  notice,  dated  and  served  upon 
the  plaintiff  on  the  17th  June,  1840,  requiring  him  to  quit  the 
premises  in  question  "  on  the  11th  October  now  next  ensuing,  or 
such  other  day  or  time  as  your  said  tenancy  may  expire  on."  It 
appeared  that  the  tenancy  had  commenced  on  the  11th  of  October 
in  a  previous  year.     It  was  objected,  for  the  defendant,  that  this 

(1)  37  R.   B.   34  (7  Bing.  530;    1  (2)  8  Oar.  &  P.  365. 

Bing.  N.  C.  194).  (3)  3  Bing.  N.  C.  688 ;  4  Soott,  425. 
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notice,  which  clearly  was  insufficiennor  the  11th  of  the  month  of        Mills 
October  next  ensuing  its  date,  was  bad  also  as  a  notice  to  quit  in        goff. 
any  subsequent  year,  and  that  the  issue  ought  therefore  to  be  found 
for  the  plaintiff.    The  learned  Judge  thought  that  it  was  a  good 
notice  to  quit  in  October,  1841,  and  the  jury  accordingly,  under  his 
direction,  found  for  the  ^defendant.    A  rule  having  been  obtained       [  "^^  ] 
for  a  new  trial,  on  the  ground  of  misdirection, 

Byles,  Serjt.,  showed  cause  in  Hilary  vacation,  (Feb.  15) : 

[He  cited  Doe  d.  The  Duke  of  Bedford  v.   Kightley  (l).  Doe   d. 
Lord  Huntingtoiver  v.  Cidliford  (2),  and  Leech  v.  Bailey  (3).] 

In  this  Term,  (May  8),  L  74  ] 

Prendergast  {Palmer  with  him)  was  heard  in  support  of  the 
rule.     *     ♦     ♦ 

Pollock,  C.  B.  : 

The  single  question  is,  whether  this  is  a  good  notice  to  quit  for 
Michaelmas,  Old  or  New,  in  the  year  1841.  I  think  it  is  not.  The 
notice  was  served  in  June,  1840,  and  required  the  plaintiff  to  quit  on 
the  11th  October  then  next  ensuing,  or  such  other  day  or  time  as  his 
tenancy  might  expire  on.  The  natural  meaning  of  such  a  notice, 
and  that  which  every  person  reading  it  would  understand  it  to 
convey,  is  this :  "  You  are  to  quit  my  premises  on  the  11th  October 
next ;  but,  as  I  am  not  certain  whether  that  is  the  proper  day  or 
not,  I  do  not  confine  myself  to  that  particular  day,  but  add  the 
words  '  or  such  other  day  or  time  as  your  tenancy  may  expire  on.' " 
If  a  three  months'  notice  had  been  sufficient,  this  notice  would  have 
been  good.  It  is  argued  for  the  defendant,  that  the  notice  is  meant 
to  embrace  the  double  alternative,  of  that  not  being  the  very  day, 
or  that  year  not  being  the  very  year.  I  think  nothing  in  the  notice 
sufficiently  appears  to  point  to  that  conclusion,  and  that  the  tenant, 
when  reading  it,  could  not  so  construe  it,  but  might  more  ^reason-  [  *75  ] 
ably  infer  that  his  landlord  was  in  error  as  to  the  length  of  notice 
necessary,  and  therefore  that  the  notice  was  bad.  In  the  case  of 
Doe  d.  Lord  Huntingtower  v.  Cidliford,  which  has  been  referred  to, 
the  notice  was  dated  on  the  27th,  and  served  on  the  28th  September, 
and  required  the  tenant  to  quit  **  at  Lady  Day  next,  or  at  the  end 
of  his  current  year.''     The  tenancy  expired  at  Michaelmas ;  and  the 

(1)  4  B.  E.  375  (7  T.  R.  63).  248). 

(2)  44  E.  B.  878  ^4  Dowl.  &  By.  (^i)  G  Price,  504. 
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Mills  Court  held,  that  it  must  reasonably  be  construed  to  mean  a  six 
GoFF.  months*  notice,  and  not  a  two  days'  notice.  Baylby,  J.,  says,  "  We 
are  to  look  to  the  intention  of  the  landlord,  when  general  language 
is  used,  which  is  open  to  doubt ;  the  rule  is  to  make  it  sensible, 
not  insensible.  The  state  of  the  defendant's  holding  shows  it  to  be 
quite  clear  that  the  landlord  did  not  mean  the  year  ending  Michael- 
mas Day.  He  could  not  intend  to  give  a  notice  to  quit  in  two 
days,  because  that  would  be  no  notice  whatever."  But  here  the 
notice  is  sensible  and  pertinent  as  a  three  months'  notice,  with 
reference  to  the  subsequent  Michaelmas ;  and  if  the  landlord  had 
intended  it  to  operate  as  a  notice  for  a  subsequent  year,  he  should 
have  given  the  tenant  more  distinct  information.  The  notice  is 
therefore  bad,  and  the  rule  for  a  new  trial  must  be  absolute. 

Aldebson,  B.,  concurred. 

BoLFB,  B. : 

I  am  of  the  same  opinion.     If  it  had  been  in  these  terms,  ''I 

give  you  notice  to  quit  on  the  11th   October  now  next  ensuing, 

or,  if  that  be  not  long  enough  to  make  this  notice  good,  then  at 

the  end  of  the  next  year  of  your  tenancy,"  that  would  have  been 

sufficient. 

^  Rule  absolute. 

1845.  The    CALDER    and    HEBBLE    NAVIGATION 

AprU2S.  COMPANY     V.    PILLING    and     OTHEKs(i). 

[  ^^  ]         (14  Meeeou  &  Welsby,  76—91 ;  S.  C.  14  L.  J.  Ex.  223 ;  9  Jur.  377 ;  3  EaiL  Cas.  73d.) 

By  a  local  Act,  6  Geo.  IV.  c.  Ixxi.  the  Company  of  Proprietors  ol  a  public 
navigation  were  empowered  to  make  bye- laws  for  (inter  alia)  the  good 
government  of  the  Company,  and  the  good  and  orderly  using  the  navigation. 
The  Company  made  a  bye-law  that  the  navigation  should  be  closed  on 
every  Sunday  throughout  the  year,  and  that  no  business  should  be 
transacted  thereon  during  such  time,  (works  of  necessity  only  excepted), 
nor  should  any  person  during  such  time  navigate  any  boat,  &c.,  nor  should 
any  boat,  &c.  pass  along  any  part  of  the  said  navigation  on  any  Sunday, 
except  for  a  reasonable  distance  for  the  purpose  of  mooring  the  same,  and 
except  on  some  extraordinary  necessit}^  or  for  the  purpose  of  going  to,  or 
returning  from,  any  place  of  Divine  worship :  Held,  that  the  Act  did  not 
authoiize  the  Company  to  make  the  above  bye-law,  and  that  it  was  illegal 
and  void. 

Tbespass  for  breaking  and  entering  a  close  of  the  plaintiffs,  being 
part  of  a  certain  canal  called  the  Calder  and  Hebble  Navigation, 

(1)  Distinguished    in     Thomas     v.   SuUer$  [1900]  1  Ch.  10,  69  L.  J.  Oh. 
27,  a  A.— J.  G.  P. 
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in  the  county  of  York,  and  then  forcing  and  breaking  a  chain  of  the      Caldeb 
plaintiffs,  then  fastened  across  the  said  canal.  Navigation 

Plea,  that,  before  and  at  the  said  time  when  &c.,  the  said  close  Company 
was  part  of  a  public  or  common  canal  or  navigation,  that  is  to  say,  Pilling, 
the  Calder  and  Hebble  Navigation,  navigable  for  boats,  barges, 
lighters,  and  other  vessels,  under  certain  Acts  of  Parliament,  to  wit, 
the  9  Geo.  lY.  c.  Ixxi.  (and  others,  setting  out  the  titles) ;  and 
because  the  said  chain,  at  the  said  time  when  &c.,  had  been  and 
was  unlawfully  and  wrongfully  placed,  suspended,  and  fastened 
across  the  said  canal,  and  obstructing  the  same,  and  the  navigation 
thereof,  at  the  said  close  in  which  &c.,  so  that  without  removing 
the  said  obstruction,  the  liege  subjects  of  our  lady  the  Queen  then 
could  not  navigate  or  pass  upon  and  along  the  canal  at  the  said 
dose,  &c.,  with  their  barges,  &c.,  carrying  therein  goods,  &c.,  as 
under  and  by  virtue  of  the  said  statutes  they  otherwise  ought  to 
have  done,  and. would  have  done;  and  because  one  John  Wood, 
then  being  a  liege  subject  of  our  lady  the  Queen,  having,  at  the 
said  time  when  &c.,  occasion  to  navigate  on  the  said  canal,  at  the 
said  close,  &c.,  with  certain  boats  and  other  vessels  of  him  the  said 
John  Wood,  fit  and  proper  &c.,  and  not  exceeding  &c.,  for  the 
purpose  of  carrying  therein  divers  goods,  wares,  and  merchandise, 
then  loaded  and  being  in  and  upon  the  said  boats,  &c.,  and  being 
then  so  obstructed  as  ^aforesaid,  therefore  the  defendants,  as  [  *n  ] 
servants  of  the  said  John  Wood,  and  by  his  command,  at  the  said 
time  when  &c.,  in  order  to  remove  the  said  obstruction,  and  that 
the  said  John  Wood  might  be  able  to  navigate  on  the  said 
canal,  &c.,  entered  on  the  said  close,  and  struck,  forced,  and  broke 
the  said  chain,  then  being  suspended  and  fastened,  and  obstructing 
as  aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid  &c. 

Replication,  that,  after  the  passing  of  the  said  several  statutes, « 
and  after  the  executing  and  completing  of  the  several  works 
thereby  respectively  authorized,  and  before  the  said  time  when 
&c.,  to  wit,  &c.,  at  a  general  meeting  of  the  Company  of  Proprietors 
of  the  said  Galder  and  Hebble  Navigation,  held  at  &c.,  pursuant  to 
the  statute  in  such  case  made  and  provided,  the  said  Company  of 
Proprietors,  in  pursuance  and  by  virtue  of  the  powers  and  authorities 
to  them  given  and  granted  by  the  said  several  statutes,  &c.,  did 
make,  constitute,  and  publish  the  following  rule,  bye-law,  and 
constitution,  in  writing,  under  the  common  seal  of  the  said 
Company,  for  the  good  government  of  the  said  Company,  and  for 
the  good  and  orderly  using  the   said  navigation,  and  all  such 
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Calokr      warehouses,  wharfs,  passages,  locks,  and  other  things  that  were  or 
Navigation   should  be  made  for  the  same,   and  of  and  concerning  all  such 
Company     yeggels,   goods,   and    commodities  as   should    be    navigated  and 
Pilling,     conveyed  thereon,  and  also  for  the  well-governing  of  the  bargemen, 
watermen,  and  boatmen  who  should  carry  any  goods,  wares,  or 
merchandises  upon  any  part  of  the  said  navigation,  (that  is  to  say), 
"We,   the  Company  of  Proprietors  of    the  Galder  and   Hebble 
Navigation,    in  pursuance  and    by   virtue    of    the    powers    and 
authorities  to  us  given  and  granted  in  and  by  the  several  statutes 
in  such  case  made  and  provided,  some  or  one  of  them,  do  hereby 
make  and  constitute  the  following  rule,  bye-law,  and  constitution, 
for  the  good  governing  of  the  said  Company,  and  for  the  good  and 
[  *78  ]       orderly  *using  the  said  navigation,  and  all  warehouses,  wharfs, 
and  passages,  locks,  and  other  things  that  are  or  shall  be  made  for 
the  same,  and  of  and  concerning  all  such  vessels,  goods,  and 
merchandise  as  shall  be  navigating  and  conveyed  thereon,  and  also 
for  the  well  governing  of  the  bargemen,  watermen,  and  boatmen 
who  shall  carry  any  goods,  wares,  or  merchandise,  upon  any  part 
of  the  said  navigation,  (that  is  to  say) ;  that  the  said  navigation, 
and  all  such  warehouses,  &c.,  be  closed  on  every  Sunday  throughout 
the  year,  that  is  to  say,  from  twelve  o'clock  each  Saturday  night 
until  twelve  o'clock  each  Sunday  night,  and  that  no  business  shall 
be  transacted  thereon  or  thereat  during  such   time,  (works  of 
necessity  only  excepted),  nor  shall  any  person  during  such  time 
navigate  any  boat,  barge,  or  other  vessel,  wliether  empty  or  laden 
with  any  goods,  wares,  or  merchandise,  nor  shall  any  such  boat, 
barge,  or  other  vessel  be  allowed  to  pass  along  any  part  of  the  said 
navigation  on  any  Sunday,  on  any  pretence  whatever,  after  twelve 
o'clock  on  each   Saturday  night,  except  for  such  distance,  not 
exceeding  500  yards,  as  may  be  reasonable  and  necessary  for  the 
safe  mooring  of  such  boat,  &c.,  and  except  it  be  on  some  extra- 
ordinary necessity,  or  for  the  purpose  of  going  to  or  returning  from 
any  place  of  Divine  worship ;  and  if  any  bargeman,  waterman,  or 
boatman,  or  other  person  having  the  charge  of  any  boat,  barge,  or 
other  vessel  navigating  on  any  part  of  the  said  navigation,  or  any 
person  employed  on  the  said  navigation,  or  at  any  of  the  ware- 
houses, wharfs,  passages,  locks,  and  other  things  that  are  or  shall 
be  made  for  the  same,  belonging  to  the  said  Company,  shall  offend 
in  any  of  the  premises,  he,  she,  or  they  shall  forfeit  and  pay  for 
every  such  offence  the  sum  of  6Z.,  to  be  recovered  and  employed  as 
directed  by  the  said  Acts."     Of  which  said  bye-law  and  constitution 
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the  said  John  Wood  and  the  defendants  afterwards,  and  before  the      caldbr 
said  time  when  &c.,  viz.  on  the  same  day  &c.,  year  &c.,  had  notice,  kavioation 
*The  replication  then  went  on  to  aver,  that,  after  the  making  of     Company 
the  bye-law,  the  Company,  in  pursuance  thereof,  and  before  the      Pilling. 
said  time  when  &c.,  suspended  and  fastened  the  said  chain  across       ^  *^^  ^ 
the  cut  in  question,  for  the  purpose  of  enforcing  obedience  to  the 
bye-law,  &c.,  and  for  the  good  and  orderly  using  the  navigation, 
but  so  as  to  afford  the  free  use  of  the  navigation  on  due  compliance 
with  the  rules  and  regulations  thereof,  such  suspension  and  fastening 
of  the  said  chain,  &c.,  being  reasonable  and  necessary  for  that 
purpose ;  and  that  the  said  chain  &c.  remained  and  was  so  fastened 
and  suspended  &c.,  until  the  defendants,  well  knowing  the  premises, 
at  the  said  time  when  &c.,  being  on  a  Sunday,  to  wit,  &c.,  of  their 
own  wrong,  entered  on  the  said  close  in  which  &c.,  and  struck, 
forced,  and  broke  the  said  chain,  in  manner  and  form  as  in  the 
declaration  mentioned,  for  the  purpose  of  enabling  the  said  John 
Wood  to  navigate  upon  and  pass  along  the  said  canal,  at  the  said 
place  &c.,  with  his  said  boats  &c.,  at  the  said  time  &c.,  and  for  a 
distance  exceeding  500  yards,  and  for  purposes  other  than  for  going 
to  or  returning  from  any  place  of  Divine  worship,  and  not  on  any 
business  of  necessity,  nor  for  any  work  of  necessity,  and  there  being 
no  extraordinary  necessity  for  navigating  upon  or  passing  along 
the  said  canal  with  the  said  boats  &c.  on  that  occasion,  in  violation 
of  and  against  the  said  bye-law  and  constitution,  &c. 

Demurrer,  assigning  for  causes,  amongst  others,  that  the  said 
replication  does  not  show  with  sufficient  certainty,  how  the  said 
bye-law  mentioned  could  be  for  the  good  government  of  the  said 
Company,  and  for  the  good  or  orderly  using  the  said  navigation, 
and  the  warehouses,  &c.,  and  for  the  well  governing  of  the  barge- 
men, watermen,  &c.,  or  how  the  said  Company  were  authorized,  by 
reason  of  the  said  statute  or  otherwise,  to  make  the  said  bye-law. 

The  defendants'  points  were,  that  the  replication  did  not  ♦show,       L  '^^  ] 
with  sufficient  certainty,  how  the  bye-law  was  made  in  pursuance 
of  the  alleged  Acts  of  Parliament,  and  that  it  did  not  disclose  a 
valid  bye-law,  or  such  as  rendered  the  defendants  trespassers. 

The  plaintiffs*  point  was,  that  the  bye-law  was  good  and  valid. 

Cowling,  in  support  of  the  demurrer : 
The  question  in  this  case  is,  whether  this  bye-law,  made  under 
the  power  given  by  the  S7th  section  of  the  Act  9  Geo.  III.  c.  Ixxi. 
(local  and  personal),  is  valid  or  not.     The  defendants  contend  that 
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caldkb      it  ia  bad,  for  several  reasons.     By  that  section  it  is  enacted,  ''that 

NAvioATioy   the  Company  of  Proprietors,  their  successors  and  assigns  for  the 

^^^'J.^'^^     time  being,  shall  have  power  and  authority,  at  any  general  meeting 

PiLLiNo.      to  be  held  &c.,  to  make  such  new  rules,  bye-laws,  and  constitutions 

for  the  good  government  of  the  Company,  and  for  the  good  and 

orderly  using  the  said  navigation,  and  all  warehouses,  wharfs, 

passages,  locks,  and  other  things  that  shall  be  made  for  the  same, 

and  all  such  vessels,  goods,  and  commodities,  as  shall  be  navigated 

and  conveyed  thereon,  and  also  for  the  well  governing  of  the 

bargemen,   watermen,  and  boatmen  who  shall  carry  any  goods, 

wares,  or  merchandise  upon  any  part  of  the  said  navigation,  and 

from   time  to  time  to  alter  or    repeal    the  said    bye-laws  and 

constitutions,  and  to  impose  and  inflict  such  reasonable  fines  or 

forfeitures  upon  all  persons  offending  against  the  same  as  io  the 

major  part  of  the  said  general  meeting  shall  seem   meet,  not 

exceeding  the  sum  of  5Z.  for  any  one  offence,"  &c.    And  the  50th 

section  makes  it  a  public  navigation,  and  gives  the  public  liberty  to 

use  the  navigation,  subject  to  the  bye-laws.    The  power  of  making 

bye-laws  is  an  extraordinary  one,  and  such  a  power  ought  to  be 

construed  strictly.    First,  this  bye-law  is  in  restraint  of  trade,  and 

it  is  laid  down  as  a  principle  that  all  bye-laws  in  restraint  of  trade 

[  *8i  ]       must  be  reasonable  and  beneficial  *to  the  public,  or  else   they 

cannot  be  supported:  The  Masters  dtc,  of  Ounmakers  v.  F«H(i), 

Bosworth  V.   Heme  (2).     [Secondly,   the  Act  only  gives  power  to 

inflict  fines  upon  persons  offending :  it  gives  no  power  to  stop  the 

canal  by  a  chain  :  Adley  v.  Reeves  (3) ;  Com.  Dig.,  tit.  "  Bye-law," 

(E.  1)  and  (E.  2).] 

[  82  ]  (Pollock,  C.  B.  :  Put  this  on  the  footing  of  a  public  road, — a 

canal  is  a  public  highway, — what  right  have  they  to  put  a  chain 
across  it  ? 

Aldebson,  B.  :  The  extent  of  the  general  law  is  limited  by  the 
penalty,  and,  if  so,  so  must  this  private  Act. 

This    bye-law    is    altogether    bad.     [He    cited    The    Tailors    of 
[83]        Ipswich  (4)    and   Dodwell   v.    The    Univei-sity  of   Oxford  (5). 1     If 
persons  offend  by  travelling  on  Sunday,  they  are  punishable  in  the 
Ecclesiastical  Court. 

(1)  Willes,  389.  (4)  11  Co.  Rep.  53.  54  a. 

2)  Cas.  temp.  Hardw.  409.  (5)  2  Vent.  33,  34. 

(3)  14  B.  K.  582  (2  M.  &  8.  53). 
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(Pollock,  C.  B.  :  What  do  you  say  to  the  stat.  29  Car.  II.  c.  7,       Caldbr 
8.  2,  which  enacts,  "  that  no  person  shall  use,  employ,  or  travel  naviqatkJjT 
upon  the  Lord's  Day  with  any  boat,  wherry,  lighter,   or  barge.      Company 
except  it  be  on  some  extraordinary  occasion,  to  be  allowed  by  some      Pilliko. 
justice  of  the  peace  of  the  county,  or  head  officer,  or  some  justice  of 
the  peace  of  the  city,  borough,  or  town  corporate,  where  the  fact 
shall  be  committed,  upon  pain  that  every  person  so  offending  shall 
forfeit  the  sum  of  5a.  for  every  such  offence  ?  ") 

That  Act  has  been  repealed  by  the  Thames  Act,  7  &  8  Geo.  lY. 
c.  Ixxv.  s.  1,  which,  although  enacted  for  a  local  object,  viz.  the 
regulation  of  the  watermen  on  the  Thames,  has  a  clause  which 
declares  that  it  shall  be  deemed  and  taken  to  be  a  public  Act. 
Besides,  the  29  Gar.  II.  c.  7,  even  if  not  repealed,  does  not  apply 
to  the  case  of  canals,  or  other  modes  of  travelling  unknown  at  the 
time  it  was  passed :  Sandiman  v.  Breach  (i).  But  even  if  it  were 
applicable,  this  bye-law  does  not  conform  to  that  statute. 

(BoLFE,  B. :  If  the  doing  of  the  act  be  not  prohibited  by  any 
public  statute,  can  any  private  bye-law  go  further,  and  impose  a 
penalty  for  doing  it?  Suppose,  for  instance,  a  bye-law  were  to 
impose  a  penalty  for  an  assault,  would  not  that  be  bad  ?) 

Yes;  that  is  borne  out  by  the  case  of  The  Tailors  of  Ipswich  {2) ; 
and  Rex  v.  Lord  Oro8venar(s)  seems  an  authority  to  the  same 
effect.  All  restraints  imposed  by  bye-laws,  until  a  satisfactory 
reason  is  shown  for  them,  are  invalid.  (He  cited  also  Reg.  v.  The 
Oovemors  0/  Darlington  Free  Grammar  School  (4,).) 

Addison^  contra  : 

This  is  a  reasonable  bye-law,  and  in  *every  respect  pursuant  to  [*84  ] 
the  Act.  It  professes  to  be  made  for  '^  the  good  governing  of  the 
Gompany,  and  for  the  good  and  orderly  using  of  the  navigation." 
The  putting  the  chain  across  has  nothing  to  do  with  the  bye-law 
itself;  but  it  is  averred  in  the  replication,  that  the  chain  was 
placed  there  for  the  purpose  of  enforcing  obedience  to  the  bye-law, 
and  for  the  good  and  orderly  using  of  the  navigation ;  and  it  is 
averred  that  the  suspension  and  affixing  of  the  chain  was  reason- 
able and  necessary  for  that  purpose,  and  that  is  admitted  by  the 
demurrer. 

(1)  31  E.  B.  169  (7  B.  &  0  96 ;  9  (3)  20  B.  B.  732  (2  Stark.  N.  P.  C. 
Dowl.  &  By.  659).  512). 

(2)  11  Co.  Bep.  51  a.  (4)  66  B.  B.  521  (6  Q.  B.  682.) 
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Caldbb  (Pollock,  C.  B.  :  The  defendant,  by  demurring  to  the  replica- 

Navioation  tion,  does  not  admit  that.     If  it  be  a  mere  question  of  fact,  then  it 

Company  jg  conceded  that  the  fact  is  admitted ;  but  if  in  point  of  law  it  be 

Pilling,  not  justifiable,  it  is  not  admitted. 

Aldbrson,  B.  :  If  a  bye-law  to  prohibit  navigation  on  the  canal 
on  Sunday  be  justifiable,  then  you  had  a  right  to  put  up  the  chain.) 

The  sole  question,  therefore,  is,  whether  the  bye-law  is  a  good  and 
reasonable  one  or  not.  [The  stat.  29  Car.  II.  c.  7,  s.  2,  is  still  in 
[  86  J  force.]  It  has  been  said  it  has  been  repealed  by  the  Thames  Act, 
7  &  8  Geo.  lY.  c.  Ixxv. ;  but  that  Act  was  passed  for  purposes 
purely  local,  and  the  general  words  of  the  first  section  are  qualified 
by  subsequent  sections,  which  show  that  the  Legislature  only 
intended  to  repeal  the  29  Gar.  II.  c.  7,  as  to  those  limits  within 
which  the  Thames  Act  was  to  be  in  force. 

(Pollock,  G.  B.  :  It  is  rather  an  anomaly  to  find  the  general 
repeal  of  a  public  Act  contained  in  a  private  one.) 

*  *  Then,  if  the  stat.  29  Gar.  II.  c.  7,  s.  2,  be  not  repealed,  it 
is  still  penal  to  travel  in  barges  on  Sunday,  and  if  so,  it  would 
be  impossible  to  call  a  bye-law  unreasonable,  which  is  in  exact 
accordance  with  the  spirit  of  a  public  statute.     *    *    * 

[  86  ]  (Pollock,  C,  B.  :  Suppose  the  29  Gar.  II.  c.  7,  to  be  still  in 

force,  the  using  a  boat  on  Sunday  is  prohibited  under  a  penalty 
of  58.  How  can  it  be  said  that  51.  is  a  reasonable  sum,  when  the 
general  statute  says  5s.  is  enough  ?  it  is  twenty  times  the  amount) 

The  plaintiffs  have  a  right  to  use  the  Thames  Act  so  far  as  to  show 
that  there  is  a  penalty  of  51.  given  by  it,  which  shows  that  the 
penalty  imposed  by  the  stat.  29  Car.  II.  c.  7,  is  not  to  govern  the 
case,  and  that  the  former  is  a  reasonable  penalty  in  the  contempla- 
tion of  the  Legislature.  By  the  87th  section  of  this  Act,  9  Geo.  III. 
c.  Ixxi.  the  Company  are  empowered  to  make  such  new  rules,  bye- 
laws,  and  constitutions  for  the  good  of  the  Company,  and  for  the 
good  and  orderly  using  the  navigation,  and  to  impose  such  reason- 
able fines  upon  all  persons  offending  against  the  same,  as  to  the 
major  part  of  the  general  meeting  should  seem  meet,  not  exceeding 
the  sum  of  5{. 

(Alderson,  B.  :  This  is  for  not  using  it.    An  ''  orderly  using  "  of 
it  must  be  when  the  person  uses  it.) 
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A  good  and  orderly  use  of  the  navigation  may  mean  the  not  using      caldbr 
it  on  a  Sunday.     It  is  also  "for  the  well  governing  of  the  barge-  navigation 
men,  &c.,  who  shall  carry  goods,  wares,  or  merchandise  upon  any     Company 
part  of  the  said  navigation."     Surely  that  may  apply  to  the  well      Pillino. 
governing  them  in  their  general  conduct. 

(Aldbrson,  B.  :  The  well  governing  the  bargemen,  &c.  must 
mean  in  the  carriage  of  goods  upon  the  navigation.  The  Act 
means  to  provide  for  the  management  of  the  canal ;  why  not  leave 
the  management  of  other  matters  to  the  higher  law  ?  Would  the 
corporation  of  London  be  justified  in  putting  a  chain  across  the 
Thames  to  prevent  steamers  going  up  it  on  a  Sunday  ?) 

*  *  *  ♦  « 

r  87 1 
Cowling,  in  reply,  was  stopped  by  the  Court. 

Aldbrson,  B.  (i) : 

The  only  question  in  this  case  is,  whether  this  bye-law  be  good 
or  not.    For  the  purpose  of  determining  that,  we  must  look  to  the 
powers  to  make  bye-laws  given  by  the  Legislature  to  this  Company, 
in  order  to  see  whether  this  bye-law  is  within  the  scope  of  their 
authority,  or  whether  it  does  not  relate  to  matters  which  ought  to 
be  left  to  the  general  law  of  the  land,  by  which  the  general  conduct 
of  the  Queen's  subjects  is  regulated.     The  power  of  making  bye- 
laws  is  conferred  upon  the  Company  of  Proprietors  of  this  navigation 
by  a  local  Act,  9  Geo.  IIL  c.  Ixxi.,  s.  37,  by  which  it  is  enacted, 
that  *'  the  Company  of  Proprietors,  their  successors  and  assigns, 
for  the  time  being,  shall  have  power  and  authority  to  make  such 
new  rules,  bye-laws,  and  constitutions  for  the  good  government  of 
the  said  Company,  and  for  the  good  and  orderly  using  the  said 
navigation,  and  all  warehouses,  wharfs,  passages,  locks,  and  other 
things  that  shall  be  made  for  the  same,  and  of  and  concerning  all 
such  vessels,  goods,  *and  commodities  as  shall  be  navigated  and       [  *^^  ] 
conveyed  thereon,  and  also  for  the  well  governing  of  the  bargemen, 
watermen,  and  boatmen  who  shall  carry  any  goods,  wares,  or 
merchandise  upon  any  part  of  the  said  navigation."     Now,  looking 
at  these  words,  it  appears  to  me  that  all  the  power  which  the 
Legislature  intended  to  give  this  company  with  respect  to  making 
laws  for  the  government  of  this  navigation,  was  solely  for  the 
orderly  use  of  the  navigation ;  that  is  to  say,  to  regulate  in  what 
manner  and  order  the  navigation  should  be  used,  so  as  to  secure 
to  the  public  the  greatest  convenience  in  the  use  of  it.     The  rules 
(1)  Pollock,  G.  B.,  liad  left  the  Court. 
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Cat.der      which  they  are  empowered  to  make  have  nothing  to  do  witli  the 

NAviGATK)ir  regulation  of  moral  or  religious  conduct,  which   are  left  to  the 

CoMPAMY     general  law  of  the  land,  and  to  the  laws  of  God.     The  rules  of  the 

PiLLiNo.  Company  are  to  be  solely  for  the  purpose  of  convenience,  and  to 
advance  the  orderly  use  of  the  navigation ;  such,  for  instance,  as 
that  A.  shall  not  go  before  B. ;  that  vessels  shall  not  pass  during 
particular  periods,  and  such  like,  in  order  that  the  greatest  number 
of  barges  and  other  vessels  may,  with  the  greatest  convenience, 
be  able  to  pass  along  the  navigation.  That,  it  appears  to  me,  is 
the  power  conferred  on  the  Company  relative  to  making  rules  "  for 
the  good  and  orderly  using  of  the  navigation."  Then  we  come  to 
the  next  clause,  which  empowers  them  also  to  make  rules  "  con- 
cerning vessels,  goods,  and  commodities  which  shall  be  navigated 
and  conveyed  thereon."  Under  this  the  Company  may,  for  aught 
I  know,  have  power  to  regulate  the  shape  of  the  vessels  to  be  used 
on  the  navigation,  so  as  to  render  it  most  convenient  for  the  greatest 
number ;  as,  for  instance,  that  no  boats  shall  be  employed  except 
such  as  are  of  a  certain  width  or  length,  &c.,  all  which  are  matters 
very  fit  and  proper  to  be  regulated  by  the  Company.  So,  again, 
they  are  empowered  by  this  section  to  make  bye-laws  "  for  the  well 

[  *89  ]  governing  of  the  bargemen,  watermen,  and  boatmen  who  ^shall 
carry  any  goods,  wares,  and  merchandise  upon  any  part  of  the 
navigation."  I  do  not  apprehend  that  these  words  mean  the 
government  of  those  persons  with  the  view  of  regulating  their  good 
'  conduct  and  character,  but  only  of  their  conduct  in  their  character 
of  "bargemen,  watermen,  and  boatmen  who  shall  carry  goods, 
wares,  or  merchandise  along  the  navigation,"  that  is  to  say,  in 
their  capacity  of  bargemen,  watermen,  and  boatmen  in  so  far  as 
they  carry  goods  on  the  navigation.  The  Company  are  to  regulate 
the  manner  of  carrying  goods  there ;  but  as  to  the  moral  and 
religious  conduct  of  those  who  carry  them,  that  is  a  matter  not  left 
to  the  Company.  If  this  be  so,  I  have  now  gone  through  all  the 
words  of  the  section,  and  none  of  them  say  that  these  persons  are 
to  have  any  power  to  enforce  the  proper  observance  of  religions 
duties.  I  am  far  from  saying  that  the  object  which  the  framers 
of  this  rule  had  in  view  was  not  a  proper  one ;  but  the  course  they 
have  taken  is  not  the  proper  one  for  carrying  that  object  into  effect, 
as  I  think  they  had  no  power  under  the  statute  to  make  such  a 
bye-law.  In  doing  so,  they  have  exceeded  their  powers ;  and  I  am 
therefore  of  opinion,  that  the  bye-law  they  have  made  is  an  illegal 
one,  and  that  the  demurrer  must  be  allowed. 


COMPAMT 

V, 
PILLING. 
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BoLFB,  B. :  Caldbb 

AND  HebBLK 

I  am  of  the  same  opinion.  It  has  been  contended  by  the  Navigation 
defendants'  counsel,  that,  by  the  Thames  Act  of  7  &  8  Geo.  lY. 
c.  75,  the  stat.  29  Gar.  II.  c.  7,  s.  2,  which  prohibits  all  persons 
from  using  boats  or  barges  on  a  Sunday,  has  been  repealed.  That 
I  think  is  rather  doubtful,  but,  in  considering  the  subject  before  us, 
I  do  not  think  it  is  in  the  smallest  degree  material  to  determine 
that  question.  Supposing  the  29  Gar.  II.  c.  7,  s.  2,  is  repealed, 
and  that  it  is  in  general  lawful  to  use  barges  or  boats  on  a  Sunday, 
then  this  bye-law  is  monstrous ;  for,  if  it  be  generally  lawful  to 
use  barges  on  a  Sunday,  what  *right  have  the  proprietors  of  a  [  •so  ] 
particular  navigation  to  prevent  that,  and  say,  that  ''We,  acting 
pro  salute  anunaruni  of  the  Queen's  subjects,  will  not  allow  them  to 
do  what  the  law  allows."  But  suppose,  on  the  other  hand,  that 
the  argument  of  the  plaintiffs'  counsel  is  right,  and  that  the  stat. 
29  Gar.  II.  c.  7,  is  still  in  force,  then  the  Legislature  by  that  Act 
have  said,  that  it  is  not  decorous  and  proper  to  use  barges  on  a 
Sunday,  and  whoever  does  so  shall  pay  a  penalty  of  5«. ;  «nd  if  so, 
what  right  has  a  Gompany  to  say  there  shall  be  a  cumulative 
penalty,  and  the  offender  shall  forfeit  5L  ?  It  is  perfectly  clear,  as 
pointed  out  by  my  brother  Alderson,  that  the  Gompany  have  done 
something  quite  beyond  the  power  which  the  Legislature  meant  to 
repose  in  them.  The  Legislature  says  to  the  Gompany,  "  You  may 
make  bye-laws  for  the  good  and  orderly  navigation  of  the  canal, 
and  for  the  government  of  the  boatmen  and  bargemen  connected 
with  it ;  "  that  is  to  say,  in  order  that  the  navigation  may  be  used 
with  the  utmost  degree  of  convenience  to  every  one.  Now,  the 
only  point  that  occurred  to  me  was  this :  whether,  on  a  state  of 
facts  properly  alleged,  a  bye-law  like  this  might  not,  under  peculiar 
circumstances,  be  held  good.  Suppose,  for  instance,  the  Gompany 
were  to  come  to  the  conclusion  that,  in  order  to  secure  a  due  supply 
of  water  in  the  canal,  it  was  necessary  to  have  no  navigation  on  it 
during  one  day  out  of  seven,  perhaps  they  would  have  power  to 
close  the  canal  for  one  day  out  of  seven,  in  order  to  make  the 
navigation  good  during  the  other  six,  and  in  that  case  to  say,  **  If 
this  must  be  done,  we  will  take  Sunday  as  the  fittest  day."  But 
it  is  not  contended  that  that  was  the  object  of  the  plaintiffs  in  this 
case ;  they  only  say  that  it  was  decorous  that  the  canal  should  not 
be  used  on  Sundays.  That,  I  think,  is  a  matter  out  of  the  cognisance 
of  the  Gompany,  and  consequently  that  their  bye-law  founded  on 
that  principle  is  void. 
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Caldkb  Aldbbsom,   B.,   afterwards   added,  that    Pollock,   C.   B.,  and 

Navigation  Platt,  B.,  had,  before  they  left  the  Court,  expressed  their  full 

OoMPANT  concurrence  in  the  judgment  given. 

iLLiKo.  Judgment  for  the  defendants, 
[  91  J 


1843. 


TURNER  V.  MASON. 


vatf  b. 

-l-  (14  Meeson  &  Welsby,  112—118 ;  S.  0.  2  Dowl.  &  L.  898 ;  14  L.  J.  Ex.  311.) 


[112] 


Assumpsit  for  the  wrongful  dismissal  of  a  domestic  servant,  without  a 
month's  notice  or  payment  of  a  month's  wages.  Plea,  that  the  plaintiff 
requested  the  defendant  to  give  her  leave  to  absent  herself  from  his  service 
during  the  night,  that  he  refused  such  leave,  and  forbade  her  from  so 
absenting  herself,  and  that  against  his  will  she  nevertheless  abeented 
herself  for  the  night,  and  until  the  following  day,  whereupon  he  diadmrged 
her.  Beplication,  that  when  the  plaintiff  requested  the  defendant  to  give 
her  leave  to  absent  herself  from  his  service,  her  mother  had  been  seised 
with  sudden  and  violent  sickness,  and  was  in  imminent  danger  of  death, 
and  believing  herself  likely  to  die,  requested  the  plaintiff  to  visit  her  to  see 
her  before  her  death,  whereupon  the  plaintiff  requested  the  defendant  to 
give  her  leave  to  absent  herself  for  that  purpose,  she  not  being  likely 
thereby  to  cause  any  injury  or  hindrance  to  his  domestic  affairs,  and  not 
intending  to  be  thereby  guilty  of  any  improper  omission  or  unreasonable 
delay  of  her  duties ;  and  because  the  defendant  wrongfully  and  unjustly 
forbade  her  from  so  absenting  herself  for  the  purpose  of  visiting  her 
mother,  &c.,  she  left  his  house  and  service,  and  absented  herself  for  that 
purpose  for  the  time  mentioned  in  the  plea,  the  same  being  a  reasonable 
time  in  that  behalf,  and  she  not  causing  thereby  any  hindrance  to  his 
domestic  affairs,  nor  being  thereby  guilty  of  any  improper  omission  or 
unreasonable  delay  of  her  duties,  as  she  lawfully  might,  &c. :  Held,  on 
demurrer,  that  the  plea  was  good,  as  showing  a  dismissal  for  disobedienoe 
to  a  lawful  order  of  the  master,  and  that  the  replication  was  bad,  as 
showing  no  sufficient  excuse  for  such  disobedience. 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  become  the 
servant  of  the  defendant,  to  wit,  in  the  capacity  of  housemaid,  for 
certain  wages,  to  wit,  the  wages  of  11.  for  the  year,  the  defendant 
promised  the  plaintiff  to  employ  her  in  that  capacity,  and  for  the 
wages  aforesaid,  and  to  continue  her  in  such  situation  until  the 
expiration  of  a  month  after  notice  or  warning  given  by  the  plaintiff 
or  defendant,  or  either  of  them,  to  put  an  end  to  such  service ;  and 
that,  in  case  the  defendant  should  put  an  end  to  such  service 
without  such  notice  or  warning,  he  should  pay  to  the  plaintiff  the 
said  wages  for  a  month.  It  then  alleged  that  the  plaintiff  became 
the  servant  of  the  defendant  upon  the  terms  aforesaid,  and  that, 
although  she  was  ready  and  willing  to  continue  in  such  service,  yet 
the  defendant  discharged  her  without  such  notice  or  warning  as 
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aforesaid.   Plea,  that  before  the  defendant  discharged  the  plaintiff,  as      Thrkeb 
in  the  declaration  mentioned,  to  wit,  on  &c.,  the  plaintiff  requested       mason. 
the  defendant  to  give  her  leave  to  absent  herself  from  his  dwelling- 
house,  and  from  his  said  service  and  employ,  during  the  then 
ensuing  night,  and  until  the  following  day,  and  thereupon  the 
defendant  then  refused  the  said  plaintiff  such  leave  as  aforesaid, 
and  forbade  her  from  absenting  herself  from  the  said  dwelling- 
house,  or  from  his  said  service  or  employ ;  and  the  said  plaintiff 
then,  without  the  leave  and  license  and  against  *the  will  of  the      [  *113  ] 
defendant,  and  disregarding  her  having  been  so  forbidden  as  afore- 
said, left  the  said  defendant's  dwelling-house,  and  his  said  service 
and  employ,  and  absented  herself  therefrom,  from  the  day  and  year 
last  aforesaid,  during  the  following  night,  and  until  the  following 
day,  and  therefore  the  defendant  did  then  discharge  the  plaintiff 
from  his  said  service  and  employ.    Verification. 

Replication,  that  just  before  the  said  time  when  the  plaintiff  so 
requested  the  defendant  to  give  her  leave  to  absent  herself  from  his 
said  dwelling-house,  and  from  his  said  service  and  employ,  to  wit, 
on  &c.,  one  Hannah  Turner,  the  mother  of  the  plaintiff,  had  been 
seized  with  sudden  and  violent  sickness,  and  was  then  in  imminent 
peril  of  death,  and  by  reason  thereof  the  said  H.  Turner  believed 
herself  likely  to  die,  and  being  anxious  to  see  the  plaintiff  before 
her  death,  had  then  requested  the  plaintiff  to  visit  her,  whereupon 
the  plaintiff,  at  the  said  time  when  &c.,  requested  the  defendant  to 
give  her  leave  to  absent  herself  from  his  said  dwelling-house,  and 
from  his  said  service  and  employ,  during  the  then  ensuing  night 
and  until  the  following  day,  (the  same  being  a  reasonable  time  in 
that  behalf),  for  the  purpose  of  enabling  the  said  plaintiff  to  visit 
her  said  mother  in  her  said  sickness,  and  to  see  her  before  her 
death ;  she  the  plaintiff  not  being  thereby  likely  to  cause  any  injury 
or  hindrance  to  the  said  defendant  in  his  domestic  affairs  and 
business,  and  not  intending  to  be  thereby  guilty  of  any  improper 
omission,  or  of  any  unreasonable  delay  of  her  duties  as  such 
servant ;  and  because  the  defendant  then  wrongfully  and  unjustly 
forbade  her  from  so  absenting  herself  from  his  said  dwelling-house, 
and  from  his  said  service  and  employ,  she  the  plaintiff,  for  the 
purpose  of  visiting  her  said  mother  in  her  said  sickness,  and  seeing 
her  before  her  death,  at  the  said  time  when,  &c.,  left  the  defen- 
dant's said  dwelling-house,  and  his  said  service  and  employ,  and 
^absented  herself  therefrom  from  the  day  and  year,  and  for  the  [  *1H  1 
time  in  the  said  plea  mentioned,  (the  same  being  a  reasonable  time 
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TuBNEB  in  that  behalf),  and  for  no  other  or  longer  period,  or  for  no  other 
MA80K.  or  different  purpose,  she  the  said  plaintiff  not  thereby  causing  any 
injury  or  hindrance  to  the  defendant  in  his  said  domestic  affairs  or 
business,  nor  being  thereby  guilty  of  any  improper  omission  or 
unreasonable  delay  of  her  duties  as  such  servant  of  the  said 
defendant  as  aforesaid,  as  she  lawfully  might  for  the  cause  aforesaid. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replication  was 
a  departure  from  the  declaration,  which  alleges  that  the  plaintiff 
was  ready  and  willing  to  continue  in  the  service  of  the  defendant 
until  a  month  after  notice  or  warning ;  and  that  the  replication 
admits  a  breach  of  contract,  which  justified  the  defendant  in 
discharging  the  plaintiff.    Joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer,  was  stopped  by  the  Coubt, 
who  called  upon 

Badeley,  contra  : 

The  plea  is  bad  in  substance.  The  defendant  thereby  claims, 
under  all  circumstances,  and  without  any  limitation,  to  retain  the 
plaintiff  in  his  service,  and  not  to  permit  her  absence  during  the 
term  of  it.  There  is  no  allegation  that  he  had  any  need  of  her 
services,  or  that  her  request  to  absent  herself  was  unreasonable  in 
itself,  or  for  an  unreasonable  time  or  purpose.  It  is  setting  ap  a 
claim  to  slavery,  instead  of  service.  The  contract  of  hiring  and 
service  must  be  construed,  like  all  other  contracts,  reasonably. 
Suppose  the  plaintiff  herself  had  been  in  peril  of  death,  and  had 
requested  a  day's  absence  for  medical  advice,  would  the  defendant 
have  been  entitled  to  refuse  that  ?  Again,  is  she  to  forego  in  his 
service  all  moral  claims  and  obligations  ?  He  does  not  allege  that 
r  *ii5  ]      her  excuse  was  false,  or  that  her  absence  was  ^inconvenient. 

(Parke,  B.  :  This  is  wilful  disobedience  of  orders.) 

There  may  be  a  good  reason  for  that. 

(Pollock,  C.  B.  :  Then  it  should  come  by  way  of  replication.) 

But  the  master  must  show  it  to  be  a  wilful  disobedience  of  lawful 
orders. 

(Aldebbon,  B.  :  Surely  it  is  a  lawful  order  not  to  stay  out  all 
night.) 
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FUlieul  V.  Armstrong  (i)  is  an  authority  for  the  plaintiff.  Tubwbb 

tr. 

(Pollock,  C.  B.  :  That  was  not  the  case  of  a  domestic  servant.) 

In  Jaequet  v.  Bower  (2),  a  plea,  to  an  action  for  wrongfully  dis- 
charging the  plaintiff  and  his  wife  from  the  defendant's  service, 
that  the  wife  obstinately  refused  to  work  for  the  defendant,  where- 
fore he  discharged  them,  was  held  bad  on  general  demurrer. 

(Aldebson,  B.  :  That  case  only  shows  that  obstinately  does  not 
necessarily  mean  unlawfully. 

Pabke,  B.  :  The  obligation  of  a  domestic  servant  is  to  obey  all 
lawful  commands.  This  plea  sets  out  that  which  prima  facie  is  a 
lawful  command,  which  you  must  answer  by  the  replication.  Now 
here  the  replication  alleges  the  extreme  illness  of  the  plaintiff's 
mother,  but  does  not  say  the  plaintiff  gave  the  defendant  notice  of 
that  fact ;  it  only  says  that  was  the  ground  on  which  she  applied 
for  his  permission,  but  not  that  she  communicated  it. 

Alderson,  B.  :  If  the  mother  be  very  poor,  is  the  daughter  to 
absent  herself  from  her  service  to  work  for  her,  to  prevent  her 
starving  ? 

Pollock,  G.  B.  :  Or,  if  she  has  a  right  to  go  to  the  death-bed 
of  her  mother  or  father,  why  not  of  any  other  near  friend  ?) 

The  replication  alleges  expressly  that  the  defendant  had  no  need  of 
her  services. 

(Pabke,  B.  :  The  master  is  to  be  the  judge  of  the  circumstances 
under  which  the  servant's  services  are  required,  subject  to  this, 
that  he  is  to  give  only  lawful  commands.) 

Badeley  cited  also  Leviaon  v.  Bush  (3),  and  CdUo  v.  Brouncker  (4). 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  plea  is  perfectly  *good.    It  discloses      [  *116  ] 
an  order,  in  itself  perfectly  lawful,  by  the  master  of  a  servant,  that 
she  shall  not  leave  his  house  for  the  night;  and  alleges,  that, 
notwithstanding  that  order,  she  did  leave  his  house  and  his  service, 
and  stayed  out  all  night.     She  had  no  right,  against  his  will,  to 

(1)  7  Ad.  &  El.  557.  (8)  Lane,  65. 

(2)  7  Dowl.  P.  0.  331.  (4)  4  Car.  &  P.  518. 
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Turner  leave  his  service  at  all.  The  plea  is  therefore  a  good  plea.  Then 
Ma^'on  the  replication  states,  that  the  mother  of  the  plaintiff  was  ill,  and 
in  peril  of  death,  and  that,  believing  herself  likely  to  die,  and  being 
anxious  to  see  the  plaintiff  before  her  death,  she  had  requested  the 
plaintiff  to  visit  her,  whereupon  the  plaintiff  requested  the  defendant 
to  give  her  leave  to  absent  herself  for  that  purpose ;  and  because 
he  wrongfully  refused  it,  she  did  absent  herself  for  that  purpose, 
for  the  time  mentioned  in  the  plea.  It  does  not  state  that  she 
gave  the  defendant  any  notice  of  the  purpose  for  which  she  desired 
to  absent  herself,  or  that  her  doing  so  was  of  advantage  or  use  to 
her  mother,  but  merely  that  it  was  to  visit  her  that  she  might  see 
her  before  her  death.  It  is  very  questionable  whether  any  service 
to  be  rendered  to  any  other  person  than  the  master  would  suffice  as 
an  excuse  :  she  might  go,  but  it  would  be  at  the  peril  of  being  told 
that  she  could  not  return.  The  plea  being  therefore  good,  and  the 
replication  bad  in  form,  our  judgment  must  be  for  the  defendant. 

Fabke,  B.  : 

I  am  of  the  same  opinion.  The  contract  between  the  master  and 
a  domestic  servant  is  a  contract  to  serve  for  a  year,  the  service  to 
be  determined  by  a  month's  warning,  or  by  payment  of  a  month's 
wages ;  subject  to  the  implied  condition,  that  the  servant  will  obey 
all  lawful  orders  of  the  master.  It  was  laid  down  by  Lord 
Ellbnborouoh  in  Spain  v.  Arnott(i),  and  by  me  in  CaUo  v 
Brouncker,  and  confirmed  by  the  Court  of  Queen's  Bench  in  Amor 
[  •117  ]  V.  Fearon  (2),  that  the  wilful  disobedience  of  any  *lawful  order  of 
the  master  is  a  good  cause  of  discharge.  Here  the  plea  discloses 
a  perfectly  lawful  order,  namely,  that  the  [plaintiff  (3)]  should  not 
absent  herself  from  the  service  during  a  night,  and  the  plaintiff's 
disobedience  thereto.  Then  the  question  is,  whether  the  replication 
discloses  sufficient  ground  of  excuse  for  such  disobedience.  Prima 
facie,  the  master  is  to  regulate  the  times  when  his  servant  is  to  go 
out  from  and  return  to  his  house.  Even  if  the  replication  showed 
that  he  had  notice  of  the  cause  of  her  request  to  absent  herself,  I 
do  not  think  it  would  be  sufficient  to  justify  her  in  disobedience  to 
his  order ;  there  is  not  any  imperative  obligation  on  a  daughter 
to  visit  her  mother  under  such  circumstances,  although  it  may  be 
unkind  and  uncharitable  not  to  permit  her.    But  the  replication 

(1)  19  E.  E.  715  (2  stark.  256).  (3)  14  M.  &  W.  has  "defendant," 

(2)  48  E.  E.  584  (9  Ad.  &  EL  548 ;  1      which  iB  obviously  a  slip  for  plaintiff. 
P.  &  D.  398).  --J.  G.  P. 
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states  nothing  to  show  that  the  defendant  had  any  notice  or  Turner 
knowledge  of  the  mother's  illness.  It  is  therefore  clearly  bad,  and  mason. 
oar  judgment  mast  be  for  the  defendant. 

Au>BR80N,  B. : 

I  am  of  the  same  opinion.  The  plea  is  a  good  answer  to  the 
action,  because  it  shows  the  discharge  of  the  plaintiff  to  have  been 
for  wilful  disobedience  of  the  defendant's  order  to  stay  in  his  house 
all  night.  Then,  is  the  replication  a  good  answer  to  the  plea?  It 
is  informal,  because  it  does  not  show  that  the  mother  was  likely  to 
die  that  night,  or  that  it  was  necessary  to  go  that  night  to  see  her, 
or  to  stay  all  night.  But  if  this  were  otherwise,  these  circumstances 
would  amount  only  to  a  mere  moral  duty,  and  do  not  show  any 
legal  right.  We  are  to  decide  according  to  the  legal  obligations  of 
parties.  Where  is  a  decision  founded  upon  mere  moral  obligation 
to  stop  ?  What  degree  of  sickness,  what  nearness  of  relationship, 
is  to  be  sufficient  ?  It  is  the  safest  way,  therefore,  to  adhere  to  the 
legal  obligations  arising  out  of  the  contract  between  the  parties. 
There  may,  undoubtedly,  be  cases  justifying  *a  wilful  disobedience  [  *h8  ] 
of  such  an  order ;  as  where  the  servant  apprehends  danger  to  her 
life,  or  violence  to  her  person,  from  the  master ;  or  where,  from  an 
infectious  disorder  raging  in  the  house,  she  must  go  out  for  the 
preservation  of  her  life.  But  the  general  rule  is  obedience,  and 
wilful  disobedience  is  a  sufficient  ground  of  dismissal. 

BoLFB,  B. : 

In  truth,  the  cases  suggested  by  my  brother  Alderson  are  cases 

in  which  there  is  not  legally  any  disobedience,  because  they  are  cases 

not  of  lawful  orders.     It  is  an  unlawful  order  to  direct  a  servant  to 

continue  where  she  is  in  danger  of  violence  to  her  person,  or  of 

infectious  disease. 

Judgment  for  the  defendant. 


HINTON  V.  HEATHER.  i845. 

(14  Meeson  &  Welsby,  131—135;  S.  C.  15  L.  J.  Ex.  39.)  ^"^^  ^' 

On  the  trial  of  an  action  for  maliciously  indicting  the  plaintifP  for  an  [  1^^  ] 
assault,  the  facts  proved  were  as  follows:  Ilie  defendant  came  to  the  bouse 
of  the  plaintiff  (which  was  let  out  in  sets  of  chambers)  to  inquire  for  a 
person  who  he  said  lived  there,  but  being  informed  that  no  such  person 
lived  there,  used  abusive  language,  and  on  being  required  by  the  plaintiff 
to  go  away,  laid  hands  upon  him,  upon  which  the  plaintiff  forced  him  out. 
There  was  contradictory  evidence  as  to  the  degree  of  force  used  by  the 

43—2 
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HiNTOV  plaintiff  in  doing  so.    The  defendant  indioted  the  plaintiff  for  an  aaaanlt ; 

r.  the  bill  was  found,  and  the  indictment  tried,  and  the  plaintiff  was  acquitted. 

HsATBSB.  Qn  ^Q  |j^  Qf  ^Q  action,  the  learned  Judge  directed  the  jury,  that  if  the 

defendant  preferred  the  indictment  with  a  consoiousneaB  that  he  waa  in  the 

wrong  in  the  transaction,  there  was  no  reasonable  or  probable  cause  for 

the  indictment :  Held,  that  this  direction  was  substantially  correct  (1). 

Case  for  maliciouBly  and  without  reasonable  or  probable  cause 
indicting  the  plaintiff  for  an  assault  on  the  defendant.  Plea,  Not 
guilty.  At  the  trial,  before  Pollock,  G.  B.,  at  the  sittings  in  Middle- 
sex after  Hilary  Term,  it  appeared  that  the  indictment  which  was 
the  subject  of  this  action  arose  out  of  the  following  circumstances : 
The  defendant,  in  the  afternoon  of  the  2nd  November,  1844, 
came  up  the  staircase  of  a  house  in  Leicester  Square,  which  is  let 
out  in  chambers,  and  being  met  on  the  staircase  by  the  house- 
keeper, who  asked  him  whom  he  wanted,  replied  that  he  wanted 
Mr.  Smith.  She  told  him  that  no  person  of  that  name  Hved  in  the 
house  :  the  defendant  replied  that  he  did  ;  and  on  the  housekeeper's 
repeating  that  no  one  of  that  name  lived  there,  the  defendant 
(according  to  the  housekeeper's  evidence)  called  her  a  liar,  and  said 
that  a  person  down  stairs  had  told  him  Mr.  Smith  occupied  offices 
at  the  top  of  the  house,  and  therefore  he  should  go  and  see.  Some 
further  altercation  took  place  between  them,  and  at  that  moment 
the  plaintiff,  who  was  the  proprietor  of  the  house,  and  had  over- 
heard the  latter  part  of  the  conversation,  came  up  stairs,  and  asked 
the  defendant  whom  he  wanted.  The  defendant  replied  in  an 
abusive  manner,  and  upon  the  plaintiff's  requiring  him  to  go  down 
stairs  and  leave  the  premises,  seized  the  plaintiff  with  both  hands, 
as  if  to  pull  him  down  stairs ;  upon  which  the  plaintiff  took  him  by 
the  collar  and  forced  him  out  of  the  premises.  According  to  the 
plaintiff's  evidence,  this  was  done  without  any  unnecessary  violence; 
but  the  defendant  called  witnesses  who  stated  that  he  complained 
[  *132  ]  of  having  been  called  a  thief,  and  that  his  clothes  were  *torn,  and 
his  hand  and  thumb  bruised.  The  defendant  indicted  the  plaintiff 
and  the  housekeeper  at  the  next  Middlesex  Sessions  for  an  assault, 
and  upon  the  bill  being  found,  a  Bench  warrant  was,  at  the  defen- 
dant's instance,  issued  for  the  apprehension  of  the  plaintiff,  upon 
which  he  was  taken  into  custody  by  a  policeman  and  conveyed  to  a 
police  station,  where  he  gave  bail  for  his  appearance  at  the  following 
Sessions.  At  those  Sessions  the  indictment  was  tried,  and  after  an 
examination  of  witnesses  on  both  sides,  the  plaintiff  was  acquitted. 
It  was  objected  for  the  defendant,  at  the  close  of  the  plaintiff's 
(1)  See  HickB  ▼.  Faulkner,  8  Q.  B.  D.  167,  51  L.  J.  a  B.  268 J.  G.  P. 
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case,  that  there  was  no  evidence  of  want  of  reasonable  and  pro- 
bable cause  for  the  indictment,  inasmuch  as  the  plaintiff  had 
in  fact  committed  an  assault  on  the  defendant;  for  which  Fish 
V.  Scott  (I)  was  cited  as  an  authority.  The  Lord  Chief  Baron  ruled 
that  the  case  must  go  to  the  jury,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  a  contrary 
opinion ;  and  in  summing  up,  his  Lordship  stated  to  the  jury,  that 
if  they  thought  the  indictment  was  preferred  by  the  defendant  with 
a  consciousness  that  he  was  in  the  wrong  in  the  transaction,  it  was, 
in  his  opinion,  without  reasonable  or  probable  cause ;  but  that  if 
more  violence  was  used  by  the  plaintiff  on  the  occasion  than  was 
necessary  to  remove  the  defendant  from  the  premises,  there  was 
reasonable  and  probable  cause  for  the  prosecution.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  202.  In  a  former  part  of  this 
Term,  (April  17  and  May  8), 

Crmoder  moved  to  enter  a  nonsuit,  pursuant  to  the  leave 
reserved,  or  for  a  new  trial,  on  the  ground  of  misdirection,  [relying 
on  Fish  v.  Scott  {!)'],  and  he  cited   Sutton  v.  Johnstone  (2)^  and       [133] 
Blachford  v.  Dod  (3). 

The  Court  took  time  to  consider  whether  a  rule  should  be  granted, 
and  now  delivered  their  judgment. 

Pollock,  C.  B.  : 

Li  the  case  of  Hinton  v.  Heather^  which  was  moved  by  Mr, 
Crowder,  we  are  all  of  opinion,  upon  considering  the  evidence  given 
by  the  plaintiff,  (who  was  the  defendant  in  the  indictment),  that  the 
mere  fact  of  an  assault  having  been  committed  by  the  plaintiff  was 
not  sufficient  to  constitute  reasonable  and  probable  cause  for  the 
indictment,  without  reference  to  the  other  circumstances  of  the  case. 
Undoubtedly  an  assault  may  be  committed  under  such  circum- 
stances as  to  afford  no  reasonable  or  probable  cause  whatever  for  an 
indictment.  There  is,  therefore,  no  ground  for  a  nonsuit  in  this 
case,  on  the  authority  of  the  case  referred  to,  of  Fish  v.  Scott  (1), 
which  (although  probably  very  correctly  decided,  and  perhaps  not 
very  correctly  reported)  is  apparently  an  authority  for  an  indictment 
whenever  an  assault  has  been  committed  of  any  kind.  The  point  1 
left  to  the  jury  was,  that  if  the  indictment  was  preferred  by  the 
defendant  with  the  consciousness  *that  he  was  in  the  wrong,  it  was,      [  *134  j 

(1]  Feake,  135.  (3)  30  B.  R  532  (2  B.  &  Ad,  179). 

(2)  1  B.  B.  257  (1  T.  B.  493). 
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in  my  opinion,  without  reasonable  or  probable  cause ;  and  the  Court 
concur  in  the  correctness  of  that  mode  of  presenting  it  to  the  jury. 
Then,  if  the  matter  was  for  the  jury,  I  am  not  dissatisfied  with  the 
conclusion  they  came  to,  and  therefore  there  will  be  no  rule. 

Alderson,  B.  : 

Without  doubt,  reasonable  and  probable  cause  is  a  question  for 
the  Judge,  the  moment  the  facts  are  determined ;  but  if  the  facts 
remain  in  dispute,  the  jury  must  ascertain  them,  and  then  the 
Judge  is  to  direct  them  whether,  in  point  of  law,  the  facts  bo  ascer- 
tained do  or  do  not  amount  to  want  of  reasonable  or  probable  cause. 
In  this  case  there  are  two  contradictory  statements,  one  of  which 
seems  sufficient  to  give  the  defendant  a  defence,  on  the  ground  that 
there  was  no  want  of  reasonable  and  probable  cause.  On  the  other 
hand,  the  evidence  on  the  part  of  the  plaintiff  is  directly  the  reverse. 
The  Lord  Chief  Baron  then  asks  the  jury,  in  substance,  whether 
or  not  the  assault  upon  the  defendant,  who  first  assaulted  the 
plaintiff,  was  committed  under  such  circumstances  as  that  no 
reasonable  man  could  have  supposed  that  there  was  any  excess  in 
it.  No  doubt  the  plaintiff  would  be  indictable  for  the  assault  com- 
mitted by  him  in  return,  if  it  were  excessive ;  and  without  doubt, 
also,  the  assault  might  not  be  excessive,  and  yet  the  defendant 
might  have  reasonable  and  probable  cause  for  the  indictment, 
because  he  may  reasonably  have  supposed  it  to  be  excessive.  The 
jury,  therefore,  are  called  upon  to  inquire  whether  or  not  the  facts 
are  such  as  that  no  reasonable  man  could  have  supposed  the  assault 
to  be  excessive.  If  that  be  the  result  of  the  facts,  then  it  is  clear 
there  was  no  reasonable  and  probable  cause  for  indicting  the  plain- 
tiff. The  question  is,  whether  the  defendant  has  been  assaulted  in 
such  a  manner  as  that  the  plaintiff  is  indictable  for  it.  The  sub- 
L  •iss  ]  stance  of  what  the  Chief  Baron  left  to  the  jury  was  this, — ^whether 
the  defendant  must  have  been  conscious  that  he  was  in  the  wrong 
at  the  time  of  preferring  the  indictment ;  and  the  jury  found  for  the 
plaintiff,  because  they  thought  that  neither  the  defendant,  nor  any 
other  reasonable  man  in  his  situation,  could  have  believed  that  he 
had  any  reasonable  or  probable  cause  for  indicting  the  plaintiff. 

BoLFE,  B. : 

I  entirely  concur,  and  I  think  we  should  not  have  had  much 
difficulty  in  the  case,  if  we  had  directed  our  attention  specifically  to 
the  exact  point  left  by  the  Chief  Baron  to  the  jury.    Our  doubt 
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arose  from  thinking  it  had  been  merely  left  to  the  jury  to  say  which  Hihton 
side  was  right — whether  there  was  excess  or  no  excess :  if  that  had  heather. 
been  the  only  point  left  to  the  jury,  I  should  have  thought,  although 
they  found  there  was  no  excess,  that  that  did  not  necessarily  show 
that  there  was  not  probable  cause ;  but  it  appears  that  the  jury  were 
not  merely  directed  to  say  which  side  was  right,  but  whether  the 
defendant  instituted  the  prosecution  with  a  consciousness  that  he 
was  in  the  wrong.  Now,  when  that  direction  comes  to  be  con- 
sidered, it  necessarily  implies  that  there  was  no  excess,  and  that  the 
defendant  knew  that  there  was  no  excess.  The  direction  was 
therefore  right,  and  consequently  there  can  be  no  rule. 

Rule  refused. 

WEIGHTSON  V.  MACAULAY(l),  "w. 

June  4* 
(14  Meeson  &  Welsby,  214—232 ;  S.  0.  15  L.  J.  Ex.  121.)  


A  testator  devised  real  estates  to  his  son  and  heir-at-law,  Eeginald  H., 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder  to  his 
daughters  in  fee;  and  for  default  of  such  issue,  to  his  nephew  Reginald  H., 
for  life,  remainder  to  Bichard  H.,  son  of  his  said  nephew,  for  life, 
remainder  to  his  first  and  other  sons  in  tail ;  and  in  default  of  Kichard's 
being  alive  at  his  father's  death,  or  in  case  of  his  being  alive  and  taking  an 
estate  under  the  will,  and  dying  without  issue  male,  then  to  the  use  of  the 
male  heir  who  should  be  in  possession  of  the  ancient  estate  at  M.,  belonging 
to  the  H.  family,  for  life,  and  to  his  first  and  other  sons  in  tail ;  and,  for 
default  of  a  male  heir  being  in  possession  of  the  ancient  estate  at  M.,  or  in 
default  of  issue  male  of  such  male  heir,  then  to  the  use  of  the  testator's 
own  right  heirs,  being  of  the  name  of  Heber,  in  fee. 

Eeginald H.,  the  son,  enjoyed  the  estate  for  life,  and  died  without  issue; 
then  Eeginald  the  nephew,  and  Eichard,  successively  enjoyed  it  for  life, 
and  the  latter  died  without  issue  ;  and  at  his  death  there  was  no  heir  of  the 
testator  existing  of  the  name  of  Heber :  Held,  that  the  ultimate  limitation 
in  fee  vested  on  the  death  of  the  testator,  in  his  son  and  heir-at-law, 
Eeginald  H. 

By  an  order  of  his  Honour  the  Yice-Chancellor,  Sir  James 
WioRAM,  bearing  date  the  Srd  day  of  August,  1844,  the  following 
case  was  directed  to  be  submitted  for  the  opinion  of  the  Barons  of 
her  Majesty's  Court  of  Exchequer : 

The  Bev.  John  Heber  was,  at  the  times  of  making  his  will  and 
of  his  decease,  seised  in  fee  simple  of  certain  freehold  estates  of 
inheritance,  situate  in  the  parish  of  Buckden,  in  the  county  of 
York. 

At  the  date  of  the  will  of  the  said  John  Heber,  the  manors 
of  East  and  West  Marton,  and  divers  estates  in  the  parish  of 

(1)  The  subsequent  proceedings  Wigram  are  reported  in  9  Hare,  487 ; 
before    Vioe-Chancellor     Sir    James      17  L.  J.  Ch.  54. — J.  G.  P. 


[214] 
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WBIGHT80K  Marton,  which  for  a  great  number  of  years  had  been  in  the 
Magaulat.  possession  of  the  elder  branch  of  the  Heber  family,  were  then 
vested  in  Elizabeth  Heber  for  life,  with  remainder  to  the  testators 
nephew,  Beginald  Heber,  (the  father  of  the  defendant,  Mary 
Macaulay),  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  divers  remainders  over;  and  this 
property  is  described  by  the  Rev.  John  Heber,  in  his  will,  as 
the  ancient  estate  at  Marton,  belonging  to  the  Heber  family. 

The  Bev.  John  Heber  duly  signed  and  published  his  last  will 
and  testament  in  writing,  bearing  date  the  26th  day  of  June,  1775, 
which  was  executed  and  attested  in  the  manner  then  required  by 
law  for  rendering  valid  devises  of  freehold  estates;  and  thereby 
(amongst  other  things)  he  gave  and  devised  all  his  freehold 
messuages,  lands,  tenements,  and  hereditaments,  with  their  appnr- 
l  *216  ]  tenances,  situate  *and  being  at  Marton,  Buckden,  and  elsewhere, 
which  he  then  was  or  thereafter  should  or  might  be  seised  of,  with 
their  appurtenances,  to  the  Honourable  Sir  George  Cayley,  Bart., 
Beginald  Heber,  his  nephew,  and  Cuthbert  AUanson,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor,  to 
the  use  of  his  son  Beginald  Heber,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste;  and  from  and  after  the  determination  of  that 
estate,  to  the  use  of  them  the  said  Sir  George  Cayley,  Beginald 
Heber  his  nephew,  and  Cuthbert  AUanson,  their  heirs  and  assigns, 
for  and  during  the  natural  life  of  his  said  son  Beginald,  (upon  tmst 
to  support  contingent  remainders) ;  and  from  and  after  the  decease 
of  his  said  son  Beginald  Heber,  then  to  the  use  and  behoof  of  the 
first  son  of  the  body  of  the  said  Beginald  Heber  his  son,  on  the 
body  of  Mary  his  then  wife,  or  any  thereafter  taken  wife,  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing ;  and  for  default  of  such  issue,  to  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  all  and  every  other  son  and  sons  of  the 
body  of  his  said  son  Beginald,  on  the  body  of  his  then  present,  or 
any  other  after-taken  wife,  to  be  begotten  severally,  successively, 
and  in  remainder,  (in  tail  male) ;  and  for  default  of  such  issue,  to 
the  use  and  behoof  of  such  of  the  daughter  and  daughters,  if  more 
than  one,  of  the  body  of  the  said  Beginald  Heber  on  the  body  of 
the  said  Mary  his  then  wife,  or  of  any  thereafter  taken  wife,  to  be 
begotten,  as  should  be  living  at  the  time  of  his  decease,  or  should 
be  born  in  due  time  afterwards,  and  the  heirs  and  assigns  of  such 
daughter  and  daughters  respectively,  if  more  than  one,  as  tenants 
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in  common ;  and  in  default  of  each  issue,  male  and  female,  of  the    Wbi»ut8on 

body  of  his  said  son  on  the  body  of  his  then  present  or  any  there-    macaitlat. 

after  taken  wife,  begotten  or  to  be  begotten,  then  to  the  use  and 

behoof  of  his  said  *nephew  Eeginald  Heber,  and  his  assigns,  for       [  *216  ] 

and  during  the  term  of  his  natural  life,  without  impeachment  of 

or  for  any  manner  of  waste ;  and  from  and  after  the  determination 

of  that  estate,  to  the  use  of  them  the  said  Sir  George  Cayley, 

Beginald  Heber  his  nephew,  and  Cuthbert  AUanson,  their  heirs 

and  assigns,  for  and  during  the  natural  life  of  his  said  nephew 

Eeginald  Heber,  (upon  trust  to  support  contingent  remainders); 

and  after  the  decease  of  his  said  nephew  Reginald  Heber,  then  to 

the  use  and  behoof  of  Bichard  Heber,  son  of  the  said  Reginald 

Heber,  his  nephew,  if  he  should  be  living  at  his  father's  decease, 

for  and  during  the  term  of  his  natural  life,  without  impeachment 

of  waste ;  and  after  the  determination  of  that  estate,  to  the  use  of 

them  the  said  Sir  George  Gayley,  Reginald  Heber  his  nephew,  and 

Cuthbert  Allanson,  their  heirs  and  assigns,  for  and  during  the 

natural  life  of  the  said  Richard  Heber,  son  of  his  said  nephew^ 

(upon  trust  to  support  contingent  remainders) ;  and  from  and  after 

the  decease  of  the  said  Richard  Heber,  the  son  of  his  said  nephew 

Reginald  Heber,  then  to  and  for  the  use  of  the  first  son  of  the  body 

of  the  said  Richard  Heber  lawfully  to  be  begotten,  and  the  heirs 

male  of  the  body  of  such  first  son  lawfully  issuing ;  and  for  default 

of  such  issue,  to  the  second,  third,  fourth,  fifth,  sixth,  seventh,  and 

all  and  every  son  and  sons  of  the  body  of  the  said  Richard  Heber, 

to  be  lawfully  begotten  (successively  in  tail  male) ;  and  in  default 

of  the  said  Richard  Heber  being  alive  at  the  time  of  his  father's 

decease,  or  in  case  of  his  being  alive,  and  taking  an  estate  for  life 

by  virtue  of  his  said  will,  and  dying  without  issue  male  of  his  body 

as  aforesaid,  then  to  the  use  and  behoof  of  the  male  heir  of  who 

should  be  in  possession  of,  and  lawfully  entitled  for  the  time  being 

unto  the  ancient  estate  at  Marton,  belonging  to  the  Heber  family, 

and  the  assigns  of  such  male  heir  as  last  aforesaid,  for  and  during 

the  term  of  his  natural  life,  without  impeachment  of  waste ;  and 

from  and  after  the  "^determination  of  that  estate,  to  the  use  of  them       [  *217  ] 

the  said   Sir  George  Cayley,  Reginald  Heber  his  nephew,  and 

Cuthbert  Allanson,  and  their  heirs,  and  the  survivor  of  them  and 

his  heirs,  for  and  during  the  natural  life  of  such  male  heir  as  last 

aforesaid,  (upon  trust  to  support  contingent  remainders) ;  and  from 

and  after  his  decease,  then  to  the  use  and  behoof  of  the  first  son  of 

the  body  of  such  male  heir  as  aforesaid  lawfully  begotten,  and  the 
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WBIGHT80N  heirs  male  of  the  body  of  such  first  son  lawfully  issuing,  (with 
Macaulat.  siniilar  limitations  as  before,  to  the  other  sons  successively  in  tail 
male) ;  and  for  default  of  a  male  heir  being  in  possession  of  and 
entitled  unto  the  said  ancient  estate  at  Marton,  at  the  times  there- 
inbefore for  that  purpose  respectively  mentioned,  or  in  default  of 
issue  male  of  such  male  heir  as  aforesaid,  then  to  the  use  of  his 
own  right  heirs,  being  of  the  name  of  Heber,  and  his,  her,  and 
their  heirs  and  assigns  for  ever. 

The  Rev.  John  Heber  died  in  the  year  1775,  without  having 
revoked  or  altered  his  will,  having  had  issue  two  children,  and  no 
more ;  namely,  Reginald  Heber,  the  first  devisee  for  life,  his  eldest 
son  and  heir-at-law,  and  John  Heber,  who  died  intestate  and  vdth- 
out  issue,  in  the  lifetime  of  his  father.  Reginald  Heber  entered 
into  possession  or  the  receipt  of  the  rents  and  profits  of  the  estates 
in  Buckden  devised  to  him  for  his  life,  and  continued  in  such 
possession  or  receipt  up  to  the  time  of  his  death. 

Reginald  Heber,  the  son  of  the  testator  John  Heber,  made  his 
will,  dated  the  19th  January,  1799,  duly  executed  and  attested  to 
pass  freehold  estates  by  devise ;  but  his  will  did  not  contain  any 
effectual  devise  of  the  estates  in  Buckden,  mentioned  in  the  will  of 
his  father,  as  against  his  (the  said  Reginald  Heber's)  heir-at-law. 
He  died  in  the  year  1799,  without  ever  having  had  any  issue ;  and 
Reginald  Heber,  the  nephew  of  the  Rev.  John  Heber,  and  the 
second  devisee  for  life  mentioned  in  his  will,  and  also  the  tenant 
[  *218  ]  for  life  of  the  ancient  family  estates  at  Marton,  *then  entered  into 
the  possession  or  the  receipt  of  the  rents  and  profits  of  the  said 
devised  estates,  and  continued  in  such  possession  up  to  the  time  of 
his  death,  which  took  place  in  the  year  1804 ;  and  thereupon  his 
eldest  son,  Richard  Heber,  the  third  devisee  for  life  mentioned  in 
the  said  will,  and  also  the  tenant  in  tail  of  the  ancient  family 
estates  at  Marton,  entered  into  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  said  devised  estates,  and  continued  in  such 
possession  or  receipt  up  to  the  time  of  his  death,  which  took  place 
on  the  14th  day  of  October,  1888.  The  said  Richard  Heber  never 
had  any  issue. 

The  said  Richard  Heber,  in  the  year  1827,  suffered  a  recovery  of 
the  ancient  family  estate  at  Marton,  and,  by  force  of  the  recovery^ 
and  the  deed  to  declare  the  uses  thereof,  he  became  entitled  thereto 
as  tenant  in  fee  simple  in  possession,  thereby  barring  the  estate  tail 
which  had  existed  in  such  estates  in  favour  of  his  younger  brother 
Reginald  Heber,  the  late  Bishop  of  Calcutta.    Richard  Heber  made 
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his  ^ill,  dated  tfae  Ist  day  of  September,  1827,  execated  and  attested  Wbiohtson 
in  the  manner  then  required  by  law  for  rendering  valid  devises  of  macaulay. 
freehold  estates,  whereby  he  gave  and  devised  all  his  real  estate, 
inclnding,  among  other  things,  the  ancient  estate  at  Marton,  to  the 
defendant  (his half-sister),  a  daughter  of  his  father,  Reginald  Heber, 
by  his  second  wife,  then  Mary  Cholmondeley,  widow,  but  now  the 
wife  of  the  defendant,  Samuel  Herrick  Macaulay,  who,  upon  his 
death  in  the  year  1838,  entered  into  and  has  ever  since  continued 
and  is  now  in  possession  of  that  estate. 

The  eldest  brother  of  the  testator  John  Heber  was  Thomas  Heber, 
who  was  tenant  for  life  of  the  estate  called  by  the  testator  John  Heber, 
in  his  will,  the  ancient  estate  at  Marton,  belonging  to  the  Heber  family, 
with  remainder  to  his  first  and  other  sons  successively  in  tail  male. 

Thomas  Heber  died  in  1752,  in  the  life-time  of  John  *Heber,  [  •2i»  ] 
leaving  only  two  sons  him  surviving,  namely,  Richard  Heber,  his 
eldest  son,  and  Reginald  Heber,  the  second  devisee  for  life  mentioned 
in  the  will.  Richard  Heber,  the  eldest  son  of  Thomas  Heber,  died 
in  the  year  1766,  leaving  his  two  children  him  surviving,  namely, 
Mary  Heber  and  Henrietta  Heber. 

Henrietta  intermarried  with  William  Wrightson,  and  had  by  him 
William  Battie  Wrightson,  her  eldest  son  and  heir-at-law,  and  a 
daughter,  Harriet  Wrightson,  who  afterwards  intermarried  with 
and  is  now  the  wife  of  the  Honourable  Henry  Hely  Hutchinson. 
Mary  Heber  died  in  1809,  having  by  her  will  devised  certain  specific 
estates,  not  including  any  estate  or  interest  she  had  or  ought  to 
have  in  the  estates  devised  by  will  of  the  Rev.  John  Heber,  to  certain 
persons  therein  named  ;  and  she  devised  all  the  rest  and  residue  of 
her  real  estate  to  her  niece  Harriet  Hutchinson,  and  her  heirs. 

Henrietta  Wrightson  died  in  1820,  and  her  husband  William 
Wrightson  died  in  1827,  and,  upon  her  death,  William  Battie 
Wrightson  became,  and  is  now,  the  heir-at-law  of  the  Rev.  John 
Heber,  and  of  his  son  Reginald  Heber. 

Reginald  Heber  (the  nephew  of  the  Rev.  John  Heber,  and  tenant 
for  life  of  the  ancient  family  estate,  with  remainder  to  his  first 
and  other  sons  in  tail  male)  had  issue  by  his  first  marriage  one 
son,  namely,  Richard  Heber,  the  third  devisee  for  life,  and  he 
had  by  a  second  marriage  three  children,  and  no  more,  namely, 
Reginald  Heber,  Thomas  Cuthbert  Heber,  and  Mary  Heber,  now 
the  defendant  Mary  Macaulay,  the  devisee  of  the  said  ancient  estate 
at  Marton,  under  the  will  of  Richard  Heber. 
The  last-named  Reginald  Heber,  afterwards  Lord  Bishop  of 
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Wbiohtbok    Calcutta,  died  in  the  year  1826,  leaving  two  daughters,  namely, 
Macaulat.    Emily  Heber  and  Harriet  Sarah  Heber,  him  surviving. 
[  •220  ]  At  the  death  of  Richard  Heber,  the  third  devisee  for  life  *nnder 

the  will  of  the  Bev.  John  Heber,  and  the  then  owner  in  fee  of  the 
ancient  family  estate  at  Marton,  there  was  no  male  heir  in  posses- 
sion of  and  lawfully  entitled  for  the  time  being  unto  the  said 
ancient  estate  at  Marton  ;  but  the  defendant  Mary  Macanlay 
(formerly  Mary  Heber)  became  entitled  to  such  estate.  At  that 
time,  Emily  Heber  and  Harriet  Sarah  Heber  were  the  nearest 
relations  of  the  Bev.  John  Heber  then  bearing  the  name  of  Heber, 
and  would  have  been  the  co-heiresses-at-law  of  the  Bev.  John  Heber, 
and  of  his  son  Reginald  Heber,  if  the  female  line  of  Richard,  the 
eldest  son  of  Thomas  Heber,  had  failed. 

William  Battle  Wrightson,  as  the  eldest  son  and  heir-at-law  of 
his  mother,  formerly  Henrietta  Heber,  and  the  Honourable  Henry 
Hely  Hutchinson  and  Harriet  his  wife,  in  right  of  the  said  Harriet, 
as  the  devisee  of  Mary  Heber,  claim  to  be  entitled  to  the  said  free- 
hold estates  at  Buckden,  in  right  of  the  said  Mary  and  Henrietta 
Heber  respectively,  who  were  the  co-heiresses  of  Reginald  Heber, 
and  also  of  the  testator  John  Heber. 

There  being  various  equitable  claims  affecting  the  estates  so 
devised  by  the  Rev.  John  Heber,  a  suit  has  been  instituted,  among 
other  purposes,  to  ascertain  the  rights  and  interests  of  the  differwit 
parties  in  these  estates. 

The  questions  for  the  opinion  of  the  Court  are :  Ist,  Whether 
the  ultimate  limitation  in  the  will  of  the  Rev.  John  Heber,  to  the 
right  heirs  of  the  testator,  being  of  the  name  of  Heber,  vested,  at 
the  testator's  death,  in  his  son  Reginald  Heber.  2nd,  If  it  did  not 
so  vest,  whether  that  ultimate  limitation  took  effect  at  the  death  of 
Richard  Heber,  the  third  devisee  for  life.  Srd,  Whether,  at  the 
death  of  the  said  Richard  Heber,  the  said  William  Battie  Wright- 
son,  and  the  Honourable  Henry  Hely  Hutchinson  and  Harriet 
his  wife,  or  what  other  person  or  persons,  became  entitled  to  the 
possession  of  the  estates  and  hereditaments  so  devised  by  the  said 
Rev.  John  Heber. 

[  222  ]  Malins,  for  the  plaintiff  : 

The  plaintiff  contends,  either,  1st,  that  the  ultimate  limitation  to 
the  right  heirs  of  John  Heber,  being  of  the  name  of  Heber,  vested  at 
the  testator's  death  in  his  son  Reginald ;  or,  2nd,  that  it  was  kept  in 
suspense  as  a  contingent  reversion,  until  the  determination  of  the 
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Wbightbon   particular  estates  by  the  death  of  Bichard  Heber  in  1888,  and  if  so, 
Maoaulat.    ^hft^  it*  failed  altogether,  because  at  that  time  there  was  no  heir  general 
who  bore  the  name  of  Heber;  and  that  the  estate  then  vested  in  the 
person  who  then  bore  the  character  of  heir-at-law  of  the  testator. 

1.  It  is  an  established  rule  of  construction,  that  the  Courts  favour 
the  vesting  of  estates  at  the  earliest  possible  moment.  And  in  this 
case  there  is  nothing  to  show  a  contrary  intention,  to  keep  the 
estate  in  suspense,  except  in  order  that  it  might  vest  from  time 
to  time  in  the  heir  bearing  a  particular  name.  But  the  law  of 
England  knows  of  no  such  descent.  In  the  case  of  an  estate  in 
fee  simple,  it  is  contrary  to  law  that  there  should  be  a  descent  to  a 
particular  sex,  still  less  to  a  particular  name.  It  will  be  said, 
however,  that  the  right  heirs  of  the  name  of  Heber  take  as  pur- 
chasers. If  these  be  words  of  purchase,  the  case  is  still  stronger 
in  favour  of  the  plaintiff ;  because,  in  order  to  take  as  purchaser, 
the  party  must  answer  the  whole  description. 

[He  cited  Goodright  v.  Serle{i),  Doe  d.  Andrew  v.  Hutton(2), 
Ooodtitle  V.  White  (8),  Cownden  v.   Clerk  (4),  Co.  Litt.  27  a,  Doe  v. 
Maxey  (5),  Doe  d.  Pilkington  v.  Spratt  (6),  Stert  v-  Platel  (7),  Doe  d. 
Gamer  v.  Laicson  (s),  and  BoydeU  v.  Golightly  (9).] 
[  225  ]  But,  secondly,  assuming  that  this  was  a  contingent  remainder, 

kept  in  suspense  until  the  determination  of  the  particular  estates, 
it  was  a  limitation  to  take  effect  by  purchase,  and  has  failed, 
because,  upon  the  death  of  Bichard  Heber,  there  was  nobody  in 
existence  who  fulfilled  the  whole  description,  of  right  heir  and 
being  of  the  name  of  Heber.  This  rule  of  law  has  been  relaxed 
in  one  instance  only — as  to  the  taking  an  estate  tail  by  purchase, 
where  the  party  is  male  or  female,  but  not  also  heir,  in  order  to 
effectuate  the  intention  of  the  Statute  de  Donis ;  namely,  that  the 
estate  tail  may  vest  in  the  heir  of  a  particular  sex,  although  he 
be  not  heir  general ;  that  is,  where  he  would  take  the  estate  tail 
by  descent,  he  may  also  take  by  purchase:  WiUk  v.  Palmer  (lo), 
Ooodtitle  V.  Burtenshato  (11). 

On  one  or  other  of  these  grounds,  then,  the  plaintiff  contends,  that 
the  first  question  submitted  to  the  Court  by  the  Yice-Chancellob 

(1)  13  R  E.  441,  n.  (2  Wils.  29).  (8)  7  E.  B.  454  (3  East,  278). 

(2)  3  Bos.  &  P.  643.  (9)  7  Jur.  53  ^S.  C,  upon  further 

(3)  13  E.  E.  429  (15  East,  174).  directions,  65  E.  B.  597  (9  Jur.  2; 

(4)  Moore,  860 ;  Hob.  39.  14  Sim.  32).] 

(5)  12  East.  589.  (10)  5  Burr.  2615  ;  1  W.  Bl.  687. 

(6)  39  E.  E.  641  (5  B.  &  Ad.  731).  (11)  Feame,  Cont.  Eem.,  App.,  670. 

(7)  50  E,  E.  738  (5  Bing.  N.  C.  434). 


vol..  LXix.]     1845.     EX.     14  MEE.  &  W.  225—229.  687 


is  to  be  answered  in  the  affirmative,  the  second  in  the  negative,  and    Wbiohtbok 
the  third  in  the  affirmative.  Maca^ulay. 


James  Parker,  contra :  [  226  ] 

First,  this  estate  did  not  vest  on  the  death  of  the  testator,  but 
was  suspended  until  the  ultimate  limitation  took  effect  on  the  death 
of  Richard  Heber.  Secondly,  upon  his  death,  the  parties  who 
became  entitled  were  the  persorue  designata,  the  right  heirs  of  the 
name  of  Heber ;  not  construing  the  will  technically,  but  accord- 
ing to  the  intention  of  the  testator.  All  the  rules  quoted  on  the 
other  side  are  rules  of  construction,  not  of  law;  by  which  the 
(Courts  are  not  so  strictly  bound,  as  to  be  compelled  to  defeat  a 
clear  intention  to  the  contrary  expressed  in  the  will. 

[He  cited  Minter  v.  Wraith  (i),  Loddington  v.  Kime  (2),  Periinan 
V.  Pierce  (8),  Jones  v.  Colbeck  (4),  and  Butler  v.  BushneU  (5).] 

Secondly,  assuming  that  this  estate  remained  in  suspense  until  [  ^^^  ] 
it  vested  on  the  death  of  Bichard  Heber,  it  then  vested  in  the 
person  who  filled,  in  the  contemplation  of  the  testator,  the  character 
of  his  "right  heir  being  of  the  name  of  Heber;"  that  is,  in  the 
persons  who  came  nearest  to  the  stock  of  the  Heber  family,  viz. 
the  daughters  of  Bishop  Heber.  The  word  "  heir"  is  not  used  in 
its  strict  technical  sense. 

(Aldbrson,  B.  :  You  would  say,  if  Bishop  Heber  had  survived,  and 
succeeded  to  the  Marton  estate,  he  would  have  taken  as  male  heir.) 

Yes ;  the  testator  meant,  not  the  strict  male  heir,  but  the  male 
representative  of  the  family.  It  is  a  designatio  persona.  The  rule, 
that  the  heir  taking  by  purchase  must  be  very  heir,  is  subject  to 
great  exceptions.  In  the  previous  limitation  this  testator  uses  the 
word  in  its  more  popular  sense,  as  being  the  person  who,  by  pur- 
chase or  descent,  had  inherited  the  family  property,  although  not 
very  heir.  In  the  ultimate  limitation,  he  means  to  make  the 
individual  there  designated  a  new  stirps,  to  take  the  fee  simple  by 
purchase,  and  not  by  descent.  If  there  had  been  two  co-heirs, 
they  would  have  taken  in  joint  tenancy,  not  as  coparceners :  Anon., 
Gro.  Eliz.  481.  In  Counden  v.  Gierke,  the  party  was  excluded,  not 
because  he  was  not  very  heir,  but  because  he  did  not  fill  the  full 
character  designated  by  the  testator. 

(1)  13  Sim.  52.  (4)  6  E.  E.  207  (8  Ves.  38). 

(2)  1  Salk.  224 ;  1  Ld.  Eay.  203.  (6)  41  E.  E.  54  (3  My.  &  K.  232). 

(3)  Bridgman,  14 ;  Co.  Litt.  116,  n. 
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Wriohtbov        (Pollock,  G.  B.  :  If  these  ladies  had  been  married,  would  yon 
Macaulat.    flay  tliey  would  have  taken  ?) 

Probably  they  would ;  although  it  is  not  necessary  to  contend  for  that. 
Ooodtitle  V.  Burtenshaw,  Wills  v.  Palmer ,  and  Browfi  v.  Barkham  (i), 
are  all  authorities  to  show  that  the  special  heir  designated  in  the 
will  may  take,  though  he  be  not  very  heir ;  and  if  the  rule  is  to  be 
broken  in  upon  thus  far,  why  may  it  not  as  to  the  name,  which  has 
no  more  to  do  with  the  character  of  the  heir  than  the  sex.  No 
[  *230  ]  absolute  rule  of  law  stands  *in  the  way  of  carrying  the  intention  of 
the  testator  into  effect,  if  you  can  ascertain  it.  Here  he  has  pointed 
out  a  particular  character  to  be  filled  by  the  objects  of  his  bounty  at 
a  remote  period :  the  daughters  of  Bishop  Heber  fill  that  character, 
and  thus  the  devise  has  not,  as  is  contended,  failed  altogether. 

(Alderson,  B.  :  The  testator's  intention  certainly  was  that  both 
the  estates  should  go  together.  By  the  events  which  have  happened, 
they  will  do  so  if  Mr.  Malins'  construction  be  right :  we  might, 
therefore,  by  adopting  your  view,  be  breaking  his  intention.) 

If  he  had  meant  this  estate  to  go  along  with  the  settlement,  and 
according  to  the  same  limitations,  he  might  have  said  so  in  very 
few  words. 

Malina,  in  reply,  was  desired  to  confine  himself  to  the  first 
question,  as  to  the  period  when  the  estate  vested : 

The  intention  of  the  testator  is  no  doubt  to  be  regarded,  but  so  far 
only  as  is  consistent  with  the  rules  of  law,  and  the  established 
principles  of  construction :  and  here,  even  if  his  intention  were  clearly 
shown  to  carry  this  estate  down  to  the  remotest  posterity  in  the  name 
of  Heber,  it  cannot  be  carried  into  effect  consistently  with  the  rules 
of  law.  You  are  to  ascertain  at  the  death  of  the  testator,  if 
possible,  when  the  fee  simple  is  vested,  in  order  that  the  rights  of 
families  may  be  ascertained,  and  property  securely  dealt  with : 
per  Dampieb,  J.,  in  Driver  v.  Frank  (2).  Look  at  the  consequences 
of  the  opposite  construction.  In  this  case,  in  consequence  of  the 
speedy  failure  of  issue,  the  particular  estates  expired  at  the  end  of 
sixty  years;  but  during  that  time  the  property  would  be  useless 
for  the  purpose  of  sale,  settlement,  or  devise.  And  there  are  no 
stronger  words  here  than  in  every  one  of  the  cases,  viz.  that  it  is 
a  limitation  after  the  failure  of  certain  issue. 

(1)  Free,  in  Chan.  442,  461.  (2)  15  E.  B.  385  (3  M.  &  S.  25). 
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(Pabee,  B.  :  There  is  nothing  more,  except  the  words  "his,  her,    Wbiohtsow 
or  *their  heirs,"  showing  that  the  person  to  take  might  be  female.)    magaulat 

[  •231  ] 

The  testator  could  not  tell,  when  he  made  his  will,  that  his  son 
would  survive  him ;  he  might  have  died  first,  leaving  a  daughter  or 
daughters. 

(He  was  then  stopped  by  the  Coubt.) 

Pollock,  C.  B.  : 

There  is  no  doubt  as  to  the  rule  of  construction  which  is  applic- 
able to  this  case ;  and  we  are  all  of  opinion  that  this  estate  vested  at 
the  death  of  the  testator  in  his  son  Reginald  Heber,  and  not  at  the 
death  of  Bichard  Heber,  the  third  devisee  for  life.  The  rule  of 
construction  being  as  is  laid  down  by  Lord  Coke  (i),  we  shall  not 
break  in  upon  it  further  than  has  been  already  done.  We  shall 
certify  our  opinion  to  the  Vice-Chancellor  accordingly,  and  shall 
therefore  answer  the  first  question  in  the  affirmative,  the  second  in 
the  negative,  and  the  third  in  favour  of  the  plaintiff. 

Pabke,  B.  : 

I  am  of  the  same  opinion,  that  the  first  question  submitted  to  us 
ought  to  be  answered  in  the  affirmative,  in  accordance  with  the  rule 
of  law  (which  is  a  wise  and  beneficial  rule),  that  we  should  construe 
estates  to  vest  at  the  earliest  possible  period ;  and  there  is  nothing 
in  this  case  to  show  a  clear  intention  to  control  that  rule  of  law. 
To  the  second  contingent  question  the  answer  will  be,  that  the 
ultimate  limitation  did  not  take  effect  at  the  death  of  Bichard 
Heber;  because  then  there  was  no  person  to  fill  the  double 
character  of  heir  and  being  of  the  name  of  Heber :  and  we  must 
construe  this  limitation  in  its  strict  sense.  The  rule  laid  down  by 
Lord  Coke  has  been  broken  in  upon  only  with  respect  to  estates 
tail ;  and  there  are  no  clear  words  in  this  will  showing  that  the 
word  "  heir  '*  is  to  be  construed  in  any  other  than  its  strict  legal 
sense.  The  established  rule  of  construction  can  only  be  defeated 
by  *that  kind  of  evidence  of  intention  which  is  said  to  amount  to  [  •233  ] 
''  demonstration  plain."  That  is  not  so  here,  and  therefore  the 
rule  of  law  prevails. 

Aldebson,  B.  : 

I  am  of  the  same  opinion,  that  the  first  question  ought  to  be 

(1)  Co.Litt.  27  a. 
B.B. — VOL.  LXIX.  4i 
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Wbiohtson  answered  in  the  affirmative,  and  that  we  should  proceed  upon  the 
Macaulat.  general  rule  of  law,  that  the  party  to  take  should  be  determined,  if 
possible,  at  the  death  of  the  testator,  and  that  the  estate  should 
then  vest  in  interest.  That  is  a  sound  and  wise  riile :  the  incon- 
veniences of  departing  from  it  have  been  properly  pointed  out  by 
Mr.  Malim,  The  rule,  therefore,  is  to  be  observed,  unless  there  be 
clear  evidence  of  an  intention  to  the  contrary ;  and  there  is  none 
such  here:  therefore  we  ought  to  abide  by  the  rule.  As  to  the 
second  question,  we  answer  that  this  limitation  did  not  take  effect 
at  the  death  of  Bichard  Heber,  because  there  was  at  that  time  no 
person  who  filled  the  double  description  in  the  will ;  and  if  so,  the 
estate  was  undisposed  of.  and  descended  to  the  heir-at-law  of  the 
testator,  and  from  him  to  the  plaintiff  and  Mrs.  Hutchinson. 

Platt,  B.,  concurred. 

A  certificate  was    afterwards    sent  to  the  Vice- Chancellor  in 
accordance  with  this  judgment. 


i8«.  PLAYFAIR  V.   MUSGROVE  and  Another. 

May  27. 
-1-  (14  Meeson  &  Welsby,  239—249 ;  8.  C.  3  Dowl.  &  L.  72 ;  15  L.  J.  Ex.  26 ; 

[  289  ]  9  Jut.  783.) 

When  a  sheriff  seizes  and  takes  in  execution  a  lease,  the  term  doee  not 
vest  in  the  sheriff,  but  remains  in  the  debtor  till  the  sheriff  execates  an 
assignment  to  the  purchaser,  and  if,  after  selling  the  term,  whether  or  not 
an  assignment  be  executed,  the  sheriff  remains  in  possession  an  unreason- 
able time,  he  is  a  trespasser. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
and  continuing  therein  for  a  long  space  of  time,  to  wit,  three  months. 

Pleas,  1st,  Not  guilty ;  2ndly,  that  the  dwelling-house  in  which 
&c.  was  not  the  dwelling-house  of  the  plaintiff  modo  et  forma  ^ 
Srdly,  a  justification  under  a  writ  ot  fieri  facias  directed  to  the 
defendants  as  Sheriff  of  Middlesex,  under  which  they  entered  the 
said  dwelling-house,  and  seized  and  took  in  execution  a  certain 
lease  or  instrument  of  demise  in  writing  of  the  plaintiff  of  the  said 
dwelling-house  in  which  &c.,  and  then  being  therein,  and  of  and 
by  which  the  plaintiff  held  and  was  then  possessed,  as  in  the 
[  *240  ]  declaration  mentioned,  for  a  certain  *term  of  years  therein,  that  is 
to  say,  of  ten  years  and  three-quarters  wanting  seven  days,  then 
and  at  and  after  the  time  of  the  committing  the  said  trespasses, 
unexpired  therein ;  and  afterwards,  and  before  the  return  of  the 
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said  writ,  sold  the  same,  and  the  plaintiff's  interest  in  the  said     Platfaib 
term,  and  continued  in  possession  of  the  said  dwelling-house,  as  in    musobovb. 
the  declaration  mentioned,  in  and  for  the  further  execution  of  the 
said  writ,  and  so  committed  the  said  supposed  trespasses  in  the 
declaration  mentioned. 

The  plaintiff  joined  issue  on  the  1st  and  2nd  pleas,  and  to  the 
8rd  new  assigned,  that,  after  the  defendants  had  seized  and  taken 
in  execution  and  sold  the  said  lease  in  the  plea  mentioned,  and 
after  the  expiration  of  a  reasonable  time  for  such  seizing,  taking  in 
execution,  and  selling,  and  for  the  completion  of  the  purpose  for 
which  the  defendants  broke  and  entered  the  said  dwelling-house  of 
the  said  plaintiff,  the  defendants  did  not  depart  from  and  quit  the 
dwelling-house  of  the  plaintiff ;  but,  on  the  contrary  thereof,  the 
defendants,  on  the  several  days  and  times  in  the  declaration 
mentioned,  the  same  being  after  the  defendants  had  seized  and 
taken  in  execution  and  sold  as  aforesaid,  and  after  the  expiration 
of  such  reasonable  time  as  aforesaid,  broke  and  entered  the  said 
dwelling-house,  and  stayed  and  continued  therein  for  a  long  space 
of  time,  to  wit,  three  months. 

To  this  new  assignment  the  defendants  pleaded,  1st,  Not  guilty ; 
2ndly,  that  the  dwelling-house  in  the  new  assignment  mentioned 
was  not,  at  the  said  times  of  the  committing  of  the  several  alleged 
trespasses  above  newly  assigned,  or  any  of  them,  or  any  part 
thereof,  the  dwelling-house  of  the  plaintiff,  niodo  et  fonm:  upon 
which  issue  was  joined. 

At  the  trial  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
last  Michaelmas  Term,  it  appeared  that  the  defendants  had  entered 
the  plaintiff's  dwelling-house  under  a  writ  of  Jieri  fac'uu  for  the 
purpose  of  executing  the  same,  and  seized,  amongst  other  things,  a 
lease  for  years  of  the  ^dwelling-house  in  question,  and  sold  the  [  *24i  ] 
plaintiff's  interest  therein  by  auction ;  but  no  assignment  to  the 
purchaser  was  made  and  executed  by  them.  The  jury  found  all  the 
issues  in  favour  of  the  plaintiff,  except  that  on  the  second  plea  to 
the  new  assignment,  on  which,  under  the  direction  of  the  learned 
Judge,  they  found  a  verdict  for  the  defendants,  leave  being  reserved, 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him  on  that  issue. 
Uumfrey  having,  in  Hilary  Term  last,  obtained  a  rule  accordingly, 

Jerms  and  Kennedy  now  showed  cause : 

The  question  here  is,  whether  a  party  who  has  ceased  to  have  any 
legal  interest  in  the  house  can  be  said  to  have  possession  so  as  to 

44—2 
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Playfaib  be  entitled  to  maintain  trespass,  and  whether  he  can  treat  the  sheriff 
MusGKovE.  as  a  trespasser  for  continuing  in  the  house  afterwards.  The  seizure 
and  sale  of  a  term  of  years  by  the  sheriff,  under  a  writ  ol  fieri  ftieitu, 
devests  the  right  of  the  debtor  and  vests  it  in  the  sheriff,  until  he 
has  executed  an  assignment  to  the  purchaser  and  completed  his 
title  to  the  property,  or  until  the  execution  is  set  aside,  in  which 
case  the  right  of  the  execution  debtor  is  revived.  [He  cited  Tayhr 
V.  CoZ«(l),  Oiles  V.  Orov€r(2),  Taunton  v.  (7o«tor(3),  Butcher  v. 
[243]  Butcher  (4),  and  Doe  d.  Stevens  v.  Don»ton  (5).]  In  whom,  from 
the  time  of  the  seizure  and  sale,  is  the  property  vested  ?  It  is  not 
in  the  execution  debtor,  because  it  is  taken  from  him.  It  is  in  the 
custody  of  the  law — in  the  hands  of  the  sheriff,  until  he  executes 
the  assignment. 

(Aldbbson,  B.  :  If,  by  the  assignment  of  the  sheriff,  the  property 
passes  from  the  execution  debtor  to  the  vendee,  it  shows  that  the 
sheriff  is  a  mere  instrument  to  convey  the  property,  and  in  that 
case  the  house  remains  the  house  of  the  execution  debtor  until  it 
becomes  the  house  of  the  sheriff's  vendee,  by  virtue  of  the  assign- 
ment. That  was  the  opinion  of  Patteson,  J.,  as  well  as  my  own,  in 
Oiles  V.  Grover.  If  so,  the  issue  on  the  second  plea  to  the  new 
assignment  ought  to  be  found  for  the  plaintiff. 

Pollock,  G.  B.  :  If  the  argument  of  the  defendants'  counsel  be 
right,  the  new  assignment  was  demurrable,  and  the  defendants 
should  have  demurred  instead  of  traversing  it.) 

In  the  allegation  that  the  sheriff  continued  in  possession  an 
unreasonable  time,  there  is  involved  a  mixed  question  of  law  and 
fact,  and  it  is  by  no  means  clear  that  the  defendants  could  have 
demurred.  The  defendants  had  a  right  to  show  that  the  assign- 
ment had  not  been  made,  and  the  sheriff  had  a  right  to  continue  in 
possession  until  it  was  made. 

(Pollock,  C.  B.  :  If  that  were  so,  a  sheriff  might  continue  in 
possession  for  any  length  of  time,  on  the  ground  that  he  had  not 
yet  executed  an  assignment.) 

He  would  be  liable  in  an  action  on  the  case  for  remaining  there 
improperly,  and  beyond  a  reasonable  time  for  that  purpose,  or  for 

(1)  1  B.  R.  706  (3  T.  R,  292).         (3)  4  B.  B.  481  (7  T.  B,  431). 

(2)  36  R.  R.  27  (9  Ring.  128 ;  2  Moo.    (4)  31  R.  R.  237  (7  B.  &  C.  399). 

&  Sc.  197).  (5)  19  R.  B.  300  (I  B.  &  Aid.  230). 
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any  abase  of  the  power  which  the  law  vests  in  him ;  bat  trespass     Plat^air 

is  not  maintainable.    Where  the  party  is  a  mere  wrong-doer,  the    siusoBons. 

plaintiff  is  entitled  to  maintain  trespass  ;  bat  that  cannot  be  so  in 

the  case  of  a  sheriff,  who  is  justified  ander  the  execution.    He  is 

obliged  to  enter  the  house,  and  to  sell  the  property  he  finds  there. 

It  is  clear  he  is  not  functus  ^officio  at  the  end  of  the  sale,  as  he  has       [  *^^^  J 

a  farther  duty  to  perform,  viz.  to  assign  the  property. 

(Aldbrson,  B.  :  Where  is  the  necessity  for  his  remaining  in  the 
house  to  sell  the  term  ? 

Platt,  B.  :  In  Rex  v.  Deane  (i),  it  was  held  that  if  a  sheriff,  on  a 
fi.fa.^  sell  a  lease  or  term  of  a  house,  he  cannot  and  must  not  put 
the  person  out  of  possession,  and  the  vendee  in ;  but  the  vendee 
must  bring  his  ejectment.) 

It  has  been  held  that  that  applies  only  to  a  forcible  expulsion. 
That  case  decided  no  more  than  Newton  v.  Harland  (2),  in  which  it 
was  held,  that  where  a  tenant  remains  in  possession  after  the  expira- 
tion of  his  term,  a  landlord  is  not  justified  in  expelling  him  by  force, 
in  order  to  regain  possession.  And  even  there  Bosanquet,  J.,  says, 
"  If  a  tenant  hold  over  the  land  after  the  expiration  of  his  term,  he 
cannot  treat  the  lessor,  who  enters  peaceably,  as  a  trespasser." 

Humfrey  and  Peacock^  contra^  were  stopped  by  the  Court. 

PoLLOOX,  G.  B. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute,  and 
that  the  plaintiff  is  entitled  to  the  verdict  on  the  second  plea  to  the 
new  assignment.  The  declaration  is,  in  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling  house,  and  continuing  therein  for 
the  space  of  three  months ;  and  the  third  plea  to  that  was,  a  justifi- 
cation by  the  defendants  as  Sheriff  of  Middlesex  under  a  fi.  fa.y 
under  which  the  defendants  entered  the  dwelling-house,  and  seized 
and  took  in  execution  a  lease  under  which  the  plaintiff  held  and 
possessed  the  house  for  a  term  of  years  ;  and  it  alleged,  that  after- 
wards, and  before  the  return  of  the  writ,  the  defendants  sold  the 
term,  and  the  plaintiff's  interest  in  it,  and  continued  in  possession 
of  the  dwelling-house,  as  in  the  declaration  mentioned,  for  the 
^further  execution  of  the  writ.  To  that  plea  there  was  a  new  [  *246  ] 
assignment,  that  the  defendants  stayed  in  the  house  an  unreasonable 

(1)  2  Show.  85.  (2)  66  B.  B.  488  (t  Man.  &  G.  644; 

1  Soott,  N.  K.  474). 
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Playvaib  time  after  they  had  seized  and  taken  in  execution  and  sold  the  said 
MuBOBovB.  lease.  The  second  plea  to  that  new  assignment  is,  that,  at  the 
time  of  the  committing  of  the  trespasses  newly  assigned,  the  said 
dwelling-house  was  not  the  dwelling-house  of  the  plaintiff.  The 
question  now  is,  whether  the  plaintiff  or  the  defendants  be  entitled 
to  the  verdict  on  that  plea ;  the  fact  being,  that  the  lease  was  seized 
under  the  execution  and  sold  by  auction,  but  no  assignment  executed 
to  the  purchaser.  Now  it  appears  to  me  that  the  verdict  ought  to 
be  entered  for  the  plaintiff,  whether  the  word  "  sold  '*  means  an 
actual  assignment  to  the  purchaser,  or  a  mere  inchoate  act  towards 
a  transfer,  to  be  afterwards  perfected  by  an  assignment.  If  it  means 
an  actual  assignment,  the  sheriff  was  functus  officio  as  soon  as  the 
assignment  was  made,  and  had  no  right  on  the  premises  afterwards, 
and  by  continuing  there  became  a  trespasser ;  and  if,  on  the  other 
hand,  it  is  not  to  be  understood  as  meaning  an  assignment,  but  as 
a  mere  inchoate  act  towards  one,  then  beyond  doubt  the  house  was 
the  house  of  the  plaintiff,  for  the  property  remained  in  him.  I 
think  it  is  quite  clear,  that  the  term  remains  in  the  original  lessee 
until  an  actual  assignment  by  the  sheriff ;  and  I  cannot  at  all  accede 
to  the  suggestion  in  argument,  that,  on  the  seizure  of  a  term  of 
years,  the  term  becomes  vested  in  the  sheriff  until  he  executes  an 
assignment  of  it  to  the  purchaser.  It  may  be,  that  things  which 
pass  by  delivery  are,  for  some  purposes,  vested  in  the  sheriff  by  the 
act  of  seizure  ;  but  in  the  case  of  chattels  real  it  is  not  so.  I  think, 
therefore,  the  rule  ought  to  be  made  absolute. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff's  complaint  against  the 
sheriff  is,  that  having  entered  his  dwelling-house  under  a  writ 
[  *246  ]  of  Jieri  facias,  and  seized  *and  sold  the  lease,  he  remained  an 
unreasonable  time  afterwards  in  the  house.  The  sheriff  says, 
"  The  house  the  plaintiff  speaks  of  is  not  the  house  of  the  plaintiff." 
The  question,  therefore,  comes  to  this :  was  it,  as  against  the 
sheriff,  who,  having  remained  an  unreasonable  time,  had  no  right 
to  be  there,  the  plaintiff's  house  ?  If  the  sheriff  had  any  property 
in  the  house,  why  did  he  say  he  did  not  remain  an  unreasonable 
time :  why  raise  that  question  ?  The  sheriff  has  a  right  to  enter 
the  house  for  the  purpose  of  executing  the  writ,  but  he  has  no 
business  there  beyond  a  reasonable  time  for  the  execution  of  it. 
He  has  a  right  to  seize  the  debtor's  property,  and  to  sell  and  assign 
it,  but  he  is  only  the  conduit-pipe  to  transfer  the  right  of  the  debtor 
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to  the  purchaser ;  and  if  so,  the  house  remained  the  house  of  the     Plattaib 
plaintiff  until  it  was  legally  transferred.    And  that  is  so  in  the  case    musq'bovb, 
of    goods;   for  in  Giles  v.  Grover,  my  brother  Pattebon    says: 
'*  That  the  general  property  in  goods,  even  after  seizure,  remains  in 
the  debtor,  is  clear  from  this,  that  the  debtor  may,  after  seizure, 
by  payment  suspend  the  sale  and  execution."    Perhaps  the  sheriff 
mighty  in  this  case,  have  justified  remaining  in  possession  as 
against  the  purchaser ;  but,  supposing  that  by  the  word  ''  sold  "  it 
is  meant  that  he  assigned  the  term,  and  that  he  had  no  right  to 
remain  as  against  the  purchaser,  it  is  clear  he  had  no  right  to 
remain  as  against  the  plaintiff,  who  was  in  actual  possession.    I 
am    disposed,  however,  to  think  that  the  word  ''  sold  "  does  not 
mean  an  actual  assignment,  and  that  the  possession  was  still  in  the 
plaintiff.     I  therefore  agree,  that  this  issue  should  have  been  found 
for  the  plaintiff,  and  that  the  rule  must  be  absolute. 

BoLFE,  B. : 

The  sheriff  has  pleaded  that  he  was  justified  in  entering  the 
plaintiff's  dwelling-house  by  the  writ  ot  fieri  facias ;  and  that,  before 
the  return,  he  sold  the  lease,  and  the  plaintiff's  interest  in  the 
term,  and  continued  *in  possession  of  the  dwelling-house  for  the       [  *247  ] 
further  execution  of  the  writ.    Now,  the  word  ''  sold  "  seems  to  me 
to  mean  ''  bargained  and  sold ;  "  for  the  law  knows  nothing  of  the 
sale  of  a  chattel  real,  except  by  an  instrument  under  seal ;  and  the 
mere  knocking  it  down  at  an  auction  is  nothing  more  than  making 
a  contract  to  sell  it.    To  that  extent  I  go  with  the  defendants* 
counsel.    The  plea  is  open  to  the  objection  that  it  does  not  show  to 
whom  the  premises  were  sold,  and  a  special  demurrer  might  have 
been  had  on  that  ground ;  but  it  is  unnecessary  to  consider  that 
point  now.     The  sheriff,  therefore,  having  sold  and  assigned  the 
term  (for  that  seems  to  me  to  be  the  meaning  of  the  plea),  the 
plaintiff  says,  that,  after  he  had  so  done,  he  remained  on  the 
premises  an  unreasonable  time.    The  sheriff  then  says,  in  answer, 
that  the  house  was  not  the  house  of  the  plaintiff.    That,  however, 
is  not  at  all  made  out ;  for  it  is  admitted  on  the  pleadings,  that  the 
house  was  the  plaintiff's  until  the  sheriff  commenced  the  execution 
of  the  writ.    If  there  had  been  no  goods  in  the  house,  the  sheriff 
had  only  to  sell  the  debtor's  interest  in  the  lease,  and  had  no  right 
to  continue  in  the  house  beyond  a  reasonable  time.    The  dictum  of 
BuLLBR,  J.,  in  Taylor  v.  CoU^  was  unnecessary  to  the  decision  of 
that  case ;  and  it  is  not  stated  with  much  confidence.    It  is  said  it 
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Platpaib  has  never  been  overruled ;  but  has  it  ever  been  acted  on  ?  It 
MusoBOYB.  Beeins  strange  that,  under  2k  fieri  facias,  a  sheriff  should  be  able  to 
execute  bxl  habere  facias  possessionem.  I  think  the  word  ".sold" 
must  be  understood  to  mean  "bargained  and  sold  ;  "  that  is»  such 
an  act  as  gives  the  purchaser  a  right  to  come  into  possession,  and 
to  enforce  his  right  by  ejectment. 

Platt,  B.  : 

I  concur  in  thinking  that  the  plaintiff  was  entitled  to  the  verdict 
on  this  issue,  and  that  the  rule  should  be  absolute. 

RtiU  absolute, 
w«.  UDAL  AND  Others  v.  WALTON  and  Others  (1). 

June  9,  ^  ' 
(14  Meeson  &  Welsby,  264—260 ;  S.  C.  14  L.  J.  Ex.  262;  9  Jur.  615.) 

^        -'  A  notice  by  a  bankrupt   to  an   execution  creditor,  that    '*lie   had 

committed  several  acts  of  bankruptcy,"  is  a  saffident  notice  of  a  prior  act 
of  bankruptcy,  within  the  2  &  3  Vict  c.  29  (2) :  the  notice  need  not  state 
the  nature  or  particulars  of  any  act  of  bankruptcy. 

This  was  an  interpleader  issue,  directed  to  try  the  question 
whether  certain  goods  belonged  to  the  plaintiffs  as  assignees,  as 
against  and  free  from  the  defendants'  execution.  The  declaration 
averred  that  they  were  the  goods  of  the  plaintiffs  as  assignees, 
which  averment  was  traversed  by  the  plea :  and  thereupon  issue 
was  joined.  At  the  trial,  before  Pollock,  C.  B.,  at  the  last 
[  266  ]  Gloucester  Assizes,  *  "^  it  appeared  that  the  defendants'  execu- 
tion had  gone  in  just  before  the  issuing  of  the^e,  and  the  question 
arose  whether,  at  the  time  of  the  execution,  they  had  notice  of  a 
prior  act  of  bankruptcy  committed  by  the  bankrupt  Innes,  within 
the  meaning  of  the  statute  2  &  8  Vict.  c.  29.  A  copy  of  a  letter  was 
proved  by  the  bankrupt,  which  had  been  written  by  him  to  the 
defendants  before  the  levying  of  the  execution,  and  in  which  he 
informed  them  that ''  he  had  committed  several  acts  of  bank- 
ruptcy." The  act  of  bankruptcy  and  the  petitioning  creditor's  debt 
were  subsequently  proved  by  other  evidence.  The  defendants' 
counsel  contended  that  the  bankrupt's  letter  was  not  a  notice 
sufficiently  specific  to  satisfy  the  statute,  and  that  some  particular 
act  of  bankruptcy  ought  to  have  been  specified.  The  Lord  Chief 
Babon  thought  the  notice  sufficient,  and  imder  his  direction  the 

(1)  Cited  and  followed  by  Linbley,  (2)  Repealed  by  12  &  13  Vict  c  106, 

J.,  in  LucM  y.  Dickw  (1880)  5  C.  P.  D.      s.  31.    See  now  46  &  47  Vict.  c.  52, 
130.— J.  a.  P.  8.  45.-^.  G.  P. 
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plaintiffs  had  a  verdict,  leave  being  reserved  to  the  defendants  to        udal 
move  to  enter  a  nonsuit.  Walton. 

Talfourdy  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  pursuant 
to  the  leave  reserved.     *     *     ♦ 

Keating  and  Dowdeswell  now  showed  cause  : 

*  *     The  letter  was  a  suflScient  notice  of  the  act  of  bankruptcy.       [  267  ] 

(PoLLOOK,  G.  B. :  If  that  be  not  sufficient,  it  is  difficult  to  see 
where  we  are  to  stop.  If  a  general  notice  be  not  sufficient,  what 
is?  Must  it  state  all  the  circumstances,  as  where  the  bankrupt 
was  denied,  and  to  whom  ?) 

If  so,  a  pleader  must  be  employed  to  draw  it.  [He  cited  Hawkins 
v.  Wkitten  (i),  Spratt  v.  Hobhouse  (2),  Ramsey  v.  Eaton  (3)  Rothwell 
V.  Timbrell  (4),  Arthur  v.  Whitworth  (5),  and  Hocking  v.  Acraman  (e).] 

Talfourdy  Serjt.,  and  Lw«A,  contra :  [  258  ] 

*  *  The  notice  of  the  act  of  bankruptcy  was  not  sufficiently 
specific  to  satisfy  the  statute.  This  question  was  considered  in  a 
very  recent  case,  of  Conway  v.  Nall{7),  in  the  Court  of  Common 
Pleas.    *    *    * 

(Pollock,  C.  B.  :  That  case  was  decided  on  the  ground  that  the 
particulars  communicated  only  amounted  to  an  act  of  bankruptcy 
in  fieri.  It  was  merely  a  statement  of  facts,  out  of  which  an  act 
of  bankruptcy  might  perhaps  grow.) 

The  words  of  the  statute,  "  any  prior  act  of  bankruptcy,"  appear  to 
point  to  the  communication  of  some  definite  specified  act.    *    *    * 

Pollock,  C.  B.  :  r  ^59  -. 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  «  *  I 
think  the  notice  of  the  act  of  bankruptcy  was  sufficient.  In  the 
case  of  Conway  v.  NaU,  which  has  been  referred  to,  there  was 
merely  a  statement  of  circumstances,  which  in  themselves  did  not 
amount  to  an  act  of  bankruptcy ;  it  was  not  a  mere  general  notice 
that  the  party  had  actually  committed  an  act  of  bankruptcy.  The 
case  of  Hocking  v.  Acrainan  is  not  at  all  opposed  to  this  view  of 
the  case.     Notice  of  a  docket  having  been  struck  merely  informs 

(1)  10  B.  &  C.  217.  (5)  6  Jur.  323. 

(2)  4  Bing.  173;  12  Moore,  395.  (6)  12  M.  &  W.  170. 

(3)  10  M.  &  W.  22.  (7)  14  L.  J.  0.  P.  165;    {8.  C.  1 

(4)  1  Dowl.  P.  C.  N.  S.  778.  C.  B.  643). 
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(Jdal  the  party  that  another  person  has  taken  a  certain  step  which  is 
Waltok.  adverse  to  the  debtor ;  the  commercial  world  gather  nothing  from 
that  fact,  except  that  some  person  has  made  a  certain  affidavit. 
But  here  there  is  direct  notice  that  acts  of  bankruptcy  have  been 
committed,  and  such  a  notice  is,  on  general  principles,  sufficient 
to  satisfy  the  Act  of  Parliament.  There  would  be  great  incon- 
venience in  putting  any  other  construction  upon  it,  for  there  are 
twenty  different  kinds  of  acts  of  bankruptcy,  and  it  would  be  almost 
impossible  to  state  with  accuracy  what  ought  to  be  the  form  of 
notice  adapted  to  each  act  of  bankruptcy.  Some  light  is  thrown 
upon  this  point  by  the  former  statute,  of  the  48  Geo.  III.  c.  185, 
s.  8,  which  makes  the  issuing  of  a  commission  and  the  striking  of 
a  docket  notice  of  an  act  of  bankruptcy.  Now,  when  a  docket  is 
struck,  the  act  of  bankruptcy  is  not  stated ;  it  is  merely  stated 
that  the  party  is  a  bankrupt ;  and  the  commission  itself  gives  no 
more  information  on  that  subject :  nor  is  the  specific  act  of  bank- 
[  *260  ]  ruptcy  made  known  until  the  examination  takes  *place.  I  think, 
therefore,  on  principle,  that  there  has  been  in  this  case  sufficient 
notice  of  an  act  of  bankruptcy. 

Aldbbson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

-  Rtde  discharged. 

1845.  CHAPPELL  V.  PIIEDAY(l). 

J%nel2.  jj^  Meeaon  &  Welsby,  303—322;  S.  0.  14  L.  J.  Ex.  258 ;  9  Jur.  495.) 

[  ^^  ]  A  foreign  author,  residing  abroad,  who  composes  and  piiblishes  his  work 

abroad,  has  not,  at  common  law,  or  under  the  stats.  8  Anne,  c.  19,  and 
54  Geo.  UI.  c.  156  (2),  any  copyright  in  this  country. 

Therefore,  a  person  to  whom  he  transfers  abroad,  by  an  instrument,  not 
under  seal,  hut  which  is  valid  according  to  the  law  of  that  country,  the 
copyright  of  the  work  in  England  has  no  right  of  action  against  a  British 
Buhject  who  afterwards  publishes  the  work  in  England. 

Where  depositions  in  a  suit  in  equity  are  given  in  evidence  at  law,  and 
the  bill  and  answer  are  also  put  in  to  show  that  the  depositions  are 
admissible  in  evidence,  the  opposite  counsel  has  no  right  to  refer  to  the 
bill  and  answer  in  his  address  to  the  jury. 

Casb  for  the  infringement  of  the  plaintiff's  copyright  in  a  musical 

composition,  being  the  overture  to  an  opera  called  **  Fra  Diavolo." 

(1)  Other  proceedings  in  connection  cp.  RoxUltdgey,  Zou;  (1868)  L.  R.  3  H.  L. 

with  this  case  are  reported  as  follows :  100,  a  decision  on  5  &  6  Vict,  c  45. — 

Chappdl  V.  Purday  (1841)  4  Y.  &  C.  J.  G.  P. 

485;  ChappeUY.Furday(lH^3)6TBLB.  (2)  Eepealed  by  5  &  6  Vict.  c.  45, 

357  (12  M.  &  W.  303);  and  Chappdl  v.  s.  1,   and  see  now  the  International 

Purday  (1847)  2  Ph.  227.    See  Jefferya  Copyright  Act,  1886  (49  &  50  Yict 

V.  Boosty  (1854)  4  H.  L.  C.  815 ;  and  c.  33).-. J.  G.  P. 
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There  were  pleas  denying  the  existence  of  the  copyright  claimed,    chappell 
and  that  the  plaintiff  was  the  proprietor  thereof.  Pubdat. 

At  the  trial,  before  Pollock,  C.B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1844,  the  following  facts  were  proved : 

In  the  year  1829,  M.  Auber,  being  a  subject  of  France,  and 
residing  at  Paris,  composed  there  the  overture  to  "  Fra  Diavolo," 
and  shortly  afterwards  assigned  it  to  a  M.  Troupenas,  who,  by  an 
instrument  in  writing,  dated  the  28th  of  January,  1880,  assigned 
it  to  M.  Latour,  a  denizen  in  England.  The  opera  was  represented 
and  the  overture  played,  at  the  Opera  Comique  in  Paris,  before 
such  assignment  to  Latour.  On  or  about  the  9th  of  February, 
1880,  the  overture  was  entered  at  Stationers'  Hall,  in  the  name  of 
Messrs.  D'Almaine  &  Co.,  who  were  in  correspondence  with 
Troupenas.  On  the  18th  of  February,  1880,  Latour,  in  Paris, 
sold  the  copyright  of  the  overture  in  England  to  the  plaintiff,  Mrs. 
Chappell,  by  a  memorandum  in  writing,  not  under  seal,  but  which 
was  by  the  French  law  a  valid  and  perfect  assignment.  On  the 
5th  of  March,  1880,  the  overture  was  printed  and  published  in 
Paris.  On  the  2nd  of  June,  1886,  Latour,  Auber,  and  Troupenas, 
joined  in  an  indenture  whereby  they  assigned  to  the  plaintiff  the 
copyright  in  England ;  and  on  the  14th  May,  1840,  the  plaintiff 
published  the  music  in  England.  The  defendant  afterwards,  with- 
out the  license  of  the  plaintiff,  published  copies  of  the  overture  in 
England,  for  which  publication  this  action  was  brought. 

The  plaintiff  tendered  in  evidence  certain  depositions  *taken  in  [  •304  ] 
a  suit  in  equity  relating  to  the  same  matter.  The  reading  of  these 
depositions  was  objected  to,  unless  the  bill  and  answer,  which  also 
were  put  in  by  the  plaintiff,  were  allowed  to  be  read  by  the  defen- 
dant's counsel,  and  to  be  referred  to  by  him  in  his  address  to  the 
jury.  The  learned  Judge  received  the  depositions  in  evidence,  but 
would  not  allow  the  defendant's  counsel  to  make  use  of  the  bill  and 
answer  in  his  address  to  the  jury. 

It  was  contended  on  behalf  of  the  defendant,  that  the  plaintiff 
had  no  right  of  action  ;  for  that  a  foreign  author,  residing  abroad, 
composing  a  work  there,  and  first  publishing  it  there,  could  not 
communicate  to  another  person  any  exclusive  copyright  in  such 
work  in  England ;  and  that  even  if  he  could,  the  assignment  of 
the  18th  of  February,  1880,  to  the  plaintiff  was  invalid,  not  being 
by  deed,  nor  being  attested  by  two  witnesses,  pursuant  to  the 
8  Ann.  c.  19.  The  Lobd  Ghibf  Babon  reserved  these  points  for 
the  ^consideration  of  the  Court,  and  the  plaintiff  had  a  verdict, 
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Chapprll     leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
PuBDAT.      or  a  verdict  for  him  on  the  issues  denying  the  copjnright  and  the 
proprietorship.    In  last  Michaelmas  Term, 

Jervis  moved  for  a  rule  upon  the  points  reserved,  and  also  for 
a  new  trial,  on  the  alleged  ground  of  the  improper  reception  of  the 
depositions  in  evidence.  He  contended,  with  respect  to  the  latter 
point,  that  he  ought  to  have  been  permitted  to  refer  to  the  bill  and 
answer  in  his  address  to  the  jury  at  the  trial,  and  cited  Edwards  v. 
The  Earl  of  GlengaU  (l). 

Per  GuBiAM : 

There  will  be  no  rule  on  this  point.    The  learned  counsel  was 

not  entitled  to  read  and  make  use  of  the  bill  and  answer  in  his 

[  *805  ]      address  to  the  jury ;  the  Judge  *only  is  to  look  at  them,  for  the 

purpose  of  determining  whether  the  depositions  are  evidence,  by 

seeing  what  was  in  issue  in  the  suit. 

On  the  other  points  a  rule  was  granted,  against  which,  in  the 
same  Term  (Nov.  15  and  16), 

Martin,  Byles,  Serjt.,  and  E.  James  showed  cause : 

The  question  is,  whether,  under  the  circumstances  of  this  case, 
the  plaintiff  had  any  title  to  this  copyright  as  against  a  person  who 
has  pirated  the  composition  and  published  it  in  England :  and  it 
is  contended  that  she  clearly  has.  It  was  proved  that,  by  the  law 
of  France,  this  copyright  exists ;  and  it  was  also  proved  that  the 
assignment  made  by  Latour  to  the  plaintiff  was  a  valid  assignment 
[  306  ]  according  to  the  law  of  that  country.  *  *  On  this  case  coming 
before  the  Lord  Chief  Baron,  sitting  in  equity  (2),  this  question 
arose,  whether,  after  a  foreigner  has  published  his  work  in  a  foreign 
country,  he  can,  at  common  law,  assign  his  copyright,  limited  to 
Great  Britain,  to  a  British  subject,  so  as  to  give  the  assignee  the 
benefit  of  the  statute  relating  to  copyright;  and  his  Lordship 
came  to  the  conclusion  that  Mrs.  Ghappell  had  that  right.  It  is 
quite  indifferent  to  the  plaintiff,  whether  she  takes  the  right  under 
the  statute  of  Anne  or  at  common  law.  There  is,  at  all  events, 
[  807  J  nothing,  *in  that  statute  which  takes  away  her  right.  The  true 
view  of  this  subject  appears  to  be,  that  a  British  subject  has  a 
complete  and  perfect  copyright  in  his  own  production;  that  a 
(1)  9  L.  J.  (N.  S.)  Ex.  65.  (2)  4  Y.  &  C.  465. 
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foreigner  has  an  imperfect  right,  defeasible  by  prior  publication  in  Ohappell 
this  coimtry  by  another  person  ;  and  that  a  pirate  has  no  right  at  furday. 
all.  All,  therefore,  that  M.  Auber  had  to  do,  in  order  to  secure 
his  right,  was  to  take  care  that  he  was  not  anticipated  by  a  prior 
publication  here.  Then,  Beniley  v.  Foster  (i),  and  the  former 
decision  in  Chappell  v.  Purday,  are  direct  authorities  to  show  that 
he  may  assign  his  right  to  a  British  subject.  Did  he  then  assign 
it  to  the  plaintiff  by  a  valid  instrument  of  assignment?  It  is 
said  that  this  instrument  amounts,  not  to  an  assignment,  but  to  a 
mere  license. 

(Pollock,  G.  B.  :  They  say,  because  it  professes  to  be  an  assign- 
ment of  a  limited  interest  only  in  the  copyright,  namely,  in  the 
United  Kingdom,  it  therefore  can  operate  only  as  a  license  to 
publish  the  work  within  those  limits.) 

The  answer  is,  that  wherever  the  common-law  right  exists,  the 
statute  fastens  on  and  applies  to  it ;  and  therefore,  where  there 
is  the  common-law  right  abroad,  the  statutable  right  may  be 
created  here.     *    *    * 

Then  as  to  the  supposed  necessity  for  two  witnesses  to  the  [309] 
assignment,  it  is  sufficient  to  say  that  there  are  no  words  in  the 
Acts  of  Parliament  requiring  it.  [They  cited  Donaldson  v. 
Beckett  (2),  Delandre  v.  Shaic  (3),  D'Alniaine  v.  Boosey  (4),  Page  v. 
Tawnsend{5),  Clementi  v.  Walker  {e)^  Millar  v.  Taylor  (7),  and 
Potcer  V.  Walker  (8).] 

In  the  same  Term  (Nov.  16  and  17),  and  in  Hilary  Term 
(Jan.  23), 

Jervis,  Godson,  and  Crompton  were  heard  in  support  of  the 
rule.  [They  discussed  the  cases  cited  for  the  plaintiff  and 
cited  Guichard  v.  Mori  (9),  and  continued  :] 

The  authorities,  therefore,  being  thus  meagre  on  the  subject,  it        [  3ii  j 
becomes  necessary  to  consider  the  question  how  far  there  can  exist, 
in  a  foreigner  residing  abroad,  any  common-law  right  such  as  is 
now  claimed.    In  considering  it,  the  distinction  between  patents 

(1)  10  Sim.  320.  (6)  26  E,  E.  569  (2  B.  &  C.  861). 

(2)  4  Burr.  2408.  (7)  4  Burr.  2325. 

.  (3)  2  Sim.  237.  (8)  15  E.  E.  378  (3  M.  &  S.  9). 

(4)  41  E.  E.  273  (1  Y.  &  C.  288).      (9)  9  L.  J.  (0.  S.)  Oh.  227. 

(5)  35  E.  E.  174  (5  Sim.  395). 
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Chappsll  and  copyrights  mast  not  be  forgotten.  The  statate  of  Anne  has 
PuuDAT.  been  said  to  apply  to  a  person  who  brings  from  abroad  the  froita 
of  his  study  and  invention:  Edgeherry  v.  Stephen9{i);  because, 
quoad  this  country,  he  is  deemed  the  first  and  true  inventor. 
[  *3i2  ]  *Gan,  then,  a  foreigner  restrain  a  British  subject  from  publiahing 
here  a  work  which  he  brings  from  France  ?  Could  Auber,  who 
composed  and  published  abroad,  have  sued  a  person  who  bought 
the  composition  in  France,  and  published  it  here  ?  No ;  because 
the  municipal  law  of  this  country  recognises  this  country  only. 

(Pollock,  G.  B.  :  They  say  it  was  originally  published  in  this 
country  by  Auber.) 

It  was  not  so,  but  by  the  plaintiff  as  the  mere  agent  of  Latour. 
But  can  the  foreign  composer  do  indirectly  that  which  he  cannot 
do  directly?  If  he  cannot  restrain  the  free  publication  of  the 
work  here,  can  his  assignee  ?  He  cannot  stand  higher  than  the 
original  composer  who  assigned  to  him.  The  conmion  law  of 
England  affixes,  as  incident  to  the  composition,  a  perpetual  right 
of  copy ;  the  law  of  France  affixes  to  it  a  different  right :  how  can 
the  composer  clothe  a  publisher  in  England  with  that  foreign 
right  ?  The  French  law,  with  all  its  incidents,  can  be  in  force 
only  in  that  country.  The  incident  exists  only  by  the  application 
of  the  common  law  of  the  country,  which  can  avail  only  in  that 
country,  and  within  the  ambit  of  the  jurisdiction  of  that  law. 

(Pabke,  B.  :  The  French  law  of  copyright  surely  cannot  give  a 
Frenchman  any  copyright  here,  or  any  right  of  action  for  its 
infringement  here ;  whether  it  be  by  common  law  or  statute,  it 
cannot  have  any  extraterritorial  power.  Then  does  the  English 
law  give  him  any  such  right  ?) 

In  truth,  the  question  comes  to  this,  whether,  by  the  English  law, 
a  foreigner,  publishing  abroad,  has  any  copyright  here ;  and  upon 
general  principles,  it  would  seem  to  be  clear  that  he  has  not.  It 
is  a  mere  municipal  right,  which  the  law  of  the  country  attaches 
to  the  composition,  namely,  the  right  of  multiplying  it;  which 
may  vary  in  every  country.  The  obvious  argument  to  be  drawn 
from  the  International  Copyright  Act,  1  &  2  Vict.  c.  69,  is  that, 
independently  of  it,  the  foreign  author  had  no  copyright.  It  is 
admitted,  that,  if  there  had  been  a  previous  publication  in  France^ 

(1)  2  Salk.  447. 
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the  composer  *of  this  work  would  have  no  copyright  in  England.    Ohappbll 
£at  how  can  he  have  a  common-law  English  right,  which  an  act     furdat. 
done  abroad  can  destroy  ?    M.  Auber  publishes  his  MS.  in  France ;       [  *313  ] 
a  British  subject  brings  a  copy  to  England,  and  multiplies  it, 
^which  it  is  admitted  he  may  do ;  then  Auber  makes  an  assignment 
to  another  British  subject,  out  of  what  is  called  his  British  right : 
so  that,  according  to  the  plaintiff's  argument,  there  may  be  two 
sets  of  copies  running  together,  both  legal,  in  altogether  different 
rights.    Again,  suppose  Auber  never  printed  the  MS.,  but  only 
played  the  music  at  the  theatre  ;  and  an  Englishman  present  took 
down  the  notes,  and  brought  the  music  to  England :  he  has  a 
right  to  multiply  copies  for  his  own  use ;  can  he  then  afterwards 
be  made  liable  as  for  an  infringement,  by  a  subsequent  assignment 
by  Auber  to  an  Englishman  ? 

(Parks,  B.  :  How  can  the  common  law  of  France — which  is  only 
like  an  old  statute — give  a  Frenchman  a  right  of  publishing  a 
book  in  England,  and  excluding  all  Englishmen  from  publishing 
it  in  England?  How  can  the  French  municipal  law  have  an 
extraterritorial  power  ?) 

Nor  can  the  plaintiff  assert  any  right  under  the  statute  of  Anne, 
which  is  expressly  confined  to  authors  of  books  printed  or  to  be 
printed  in  this  country,  and  accordingly  makes  provision  for  the 
deposit  of  copies  in  certain  English  libraries.  And  the  7th  section 
expressly  enacts,  that  nothing  in  the  Act  contained  shall  extend  to 
prohibit  the  importation,  vending,  or  selling  of  any  books,  in  any 
foreign  language,  printed  Jbeyond  the  seas.  Yet  it  is  now  said  this 
very  statute  gives  to  a  foreigner  the  exclusive  right  of  selling  such 
a  book  in  England.  Thus  the  same  law  expressly  allows  the 
importation  of  works  from  abroad,  by  which  it  is  now  said  in  effect 
to  be  prohibited. 

(Faskb,  B.  :  It  would  seem  that,  to  bring  himself  within  the 
statute  of  Anne,  it  must  be  the  author  who  first  publishes  in 
England,  or  the  assignee  of  that  author.) 

Clementi  v.  Walker  *\r  an  express  decision,  that  a  publication  by  a       [  *314  ] 
third  party  prevents  the  right  of  the  foreigner  here. 

Next,  as  to  the  validity  of  the  assignment  of  1880.  This  is  a 
right  which,  at  common  law,  could  pass  only  by  deed.     *    *    Lastly,       l^^^] 
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Crappkll  in  order  to  transfer  tbe  right,  there  must  be  an  actual  sale, — ^the 
PuBDAY.  property  must  pass  ;  whereas  this  is  a  mere  contract  to  sell,  giving 
merely  an  equitable  right  to  a  specific  performance  ;  and  before  it 
was  carried  into  effect  by  the  legal  assignment  in  1886,  there  was  a 
publication  in  France,  and  by  the  plaintiff  (who  was  then  legally 
unauthorized)  in  England ;  and  in  this  state  of  circumstances,  the 
doctrine  of  dementi  v.  Walker  strictly  applies,  and  is  decisive  of  the 
present  case. 

Cur.  odr.  vult. 

The  judgment  of  the  Coubt  was  now  pronounced  by 

Pollock,  C.  B.  : 

This  was  an  action  for  the  infringement  of  the  copyright  of  the 
music  of  the  opera  of  "Fra  Diavolo,"  claimed  by  the  plaintiff. 
The  pleas  denied  the  copyright  claimed,  and  denied  that  the 
plaintiff  was  proprietor  of  it.  The  material  facts,  as  they  appeared 
in  evidence  at  the  trial,  are,  that  in  1829,  Auber,  a  Frenchman, 
composed  at  Paris  the  overture  to  ''Fra  Diavolo,"  which  is  the 
subject  of  the  present  action.  Soon  after,  Auber  assigned  it  to 
Troupenas ;  and  Troupenas,  on  the  12th  of  January,  1880,  sold  it 
to  Latour,  a  denizen  of  England,  by  an  instrument  in  writing, 
dated  the  28th  of  January,  1880.  There  was  a  representation  of 
the  piece,  and  the  overture  was  played,  at  the  Opera  Comique  in 
Paris.  About  the  9th  of  February,  1880,  there  was  an  entry  at 
Stationers'  Hall,  in  the  name  of  D'Almaine  &  Co.,  who  were  in 
connexion  with  Troupenas.  On  the  10th  of  February,  1880, 
Latour,  in  Paris,  sold  to  the  plaintiff,  by  memorandum  in  writing, 
hot  under  seal  (which  was  proved  at  the  trial  to  be  good  and  valid 
by  the  French  law),  the  copyright  in  England.  On  the  5th  of 
March,  the  overture  was  printed  and  published  at  Paris.  On  the 
[  'sie  ]  *2nd  of  June,  1886,  Latour,  Auber,  and  Troupenas,  by  indenture, 
assigned  to  the  plaintiff  the  copyright  in  England,  and  on  the  14th 
of  May,  1840,  the  plaintiff  published  the  music  in  England  ;  subse- 
quently to  which  the  defendant  published  copies  in  England,  for 
which  this  action  was  brought. 

Two  questions  of  importance  were  raised  in  the  course  of  the 
argument.  The  first  is,  whether,  at  common  law,  a  foreigner, 
residing  abroad,  and  composing  a  work,  has  a  copyright  in  England. 
The  second  is,  whether  such  foreign  author,  or  his  assignee,  has 
such  a  right  by  virtue  of  the  English  statutes. 
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Upon  the  first  question  we  do  not  feel  any  difficulty  ;  and  we  are    Chappbll 
of  opinion  that  a  foreign  author,  residing  abroad,  and  publishing  a      puboat, 
work  there,  has  not  by  the  common  law  of  England  any  copyright 
here. 

A  copyright  is  the  exclusive  right  of  multiplying  copies  of  an 
original  work  or  composition,  and  consequently  preventing  others 
from  so  doing.  The  general  question,  whether  there  was  such  a 
right  at  common  law,  was  elaborately  discussed  in  the  great  cases 
of  Millar  v.  Taylor  (i)  and  Donaldson  v.  Beckett  (2).  In  Millar  v. 
Taylor,  it  was  decided  by  Lord  Mansfield,  Mr.  Justice  Aston,  and 
Mr.  Justice  Willbs,  that  at  common  law  such  a  copyright  existed, 
and  the  judgment  was  given  for  the  plaintiff;  and  in  Donaldson  v. 
Beckett,  which  was  an  injunction  founded  upon  the  judgment  in 
Millar  v.  Taylor,  the  majority  of  the  Judges  held  that  such  a 
common-law  right  existed ;  but  the  majority  also  held  that  it  was 
taken  away  by  the  statute  of  Anne.  We  are,  however,  all  of 
opinion  that  no  such  right  exists  in  a  foreigner  at  the  common  law, 
but  that  it  is  the  creature  of  the  municipal  law  of  each  country, 
and  that  in  England  it  is  altogether  governed  by  the  statutes  which 
have  been  passed  to  create  and  regulate  it,  as  in  France  it  must  be 
♦governed  by  the  law  of  that  country,  but  such  a  law  has  no  [•317] 
extraterritorial  power,  and  cannot  be  enforced  beyond  the  limits  of 
the  State.  Admitting,  therefore,  that  by  the  law  of  France  no  one 
can,  against  or  without  the  consent  of  the  author,  make  or  print 
any  copy  of  his  work,  at  any  time  or  in  any  place,  no  right  can  be 
claimed  in  this  country  as  founded  upon  such  a  law,  nor  can  any 
right  be  claimed  here,  except  what  can  be  supported  by  the  law  of 
this  country.  The  subjects  of  this  country  are  not  bound  to  obey 
such  a  law  of  France,  nor  the  Courts  of  this  country  to  enforce  it. 
It  follows,  that  a  British  subject  may,  at  the  common  law,  freely 
print  and  publish  in  Great  Britain  any  number  of  copies  of  a 
French  work,  without  being  exposed  to  an  action  at  the  suit  of  the 
French  author,  whose  exclusive  privilege,  founded  upon  the  French 
law,  is  limited  by  the  French  territory:  and  indeed,  if  this  were  not 
80,  the  attempt  to  establish  international  copyright  by  treaty  would 
have  been  altogether  unnecessary. 

A  foreign  author  having,  therefore,  by  the  common  law,  no 

exclusive  right  in  this  country,  the  only  remaining  question  is, 

whether  he  has  such  a  right  by  the  statute  law :  and  this  depends 

on  the  construction  of  the  statutes  relating  to  literary  copyright 

(1)  4  Burr.  2303  (2)  Id,  2408 ;  2  Br.  P.  C.  129. 
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Ghappbll  which  were  in  force  at  the  time  of  the  transaction  in  question, 
Pdroat.      namely,  the  8  Anne,  c.  19,  and  54  Geo.  III.  c.  136  (i). 

If  a  judicial  construction  had  been  put  upon  these  statutes  by  a 
direct  and  deliberate  decision  of  any  Court,  we  should  feel  bound 
by  it ;  but  supposing  for  the  present  that  there  is  no  such  decision, 
and  that  the  question  comes  now  to  be  considered  for  the  first  time, 
we  should  feel  no  difficulty  as  to  the  proper  construction  to  be  put 
upon  these  statutes.  They  were  passed  for  the  encouragement  of 
learning  and  the  arts,  by  ensuring  to  authors,  artists,  and  inventors, 
the  reward  of  their  labours.  In  their  language  the  Acts  are  general ; 
but  privid  facie  it  must  be  intended  that  a  British  Legislature 
[  *3]8  ]  means  only  ''^to  protect  British  subjects,  and  to  foster  and  encourage 
British  industry  and  talent ;  and  therefore,  when  statutes  of  the 
United  Kingdom  speak  of  authors  and  inventors,  they  mean  authors 
and  inventors,  being  subjects  of  and  residents  in  the  United  King- 
dom, or  at  least  subjects  by  birth  or  residence,  and  do  not  apply 
to  foreigners  resident  abroad :  and,  adverting  principally  to  the 
statutes  of  the  6  Anne,  and  64  Geo.  III.,  their  provisions  clearly 
refer  to  such  works  as  are  first  published  in  Great  Britain  or  the 
United  Kingdom,  from  which  first  publication  the  time  begins  to 
run  within  which  an  entry  is  (under  the  2nd  section  of  the  former 
statute,  and  under  the  5th  section  of  the  latter)  to  be  made  at 
Stationers'  Hall,  in  order  to  the  recovery  of  penalties,  and  within 
twelve  months  after  which  publication  copies  are  to  be  delivered  by 
the  publisher  to  the  British  Museum  and  other  libraries.  We 
should  therefore  conclude,  upon  the  construction  of  the  statutes 
alone,  that  a  foreign  author,  or  the  assignee  of  a  foreign  author, 
whether  a  British  subject  or  not,  had  no  copyright  in  England, 
and  no  right  of  action  on  the  ground  of  any  piracy  of  his  work 
committed  in  the  British  territories. 

It  remains  to  consider  what  have  been  the  decisions  of  our 
Courts  upon  the  construction  of  these  and  other  similar  Acts  of 
Parliament. 

Under  the  stai  21  Jac.  I.  c.  8,  against  monopolies,  the  6th 
section,  which  leaves  as  they  stood  at  common  law  all  the  letters- 
patent,  for  fourteen  years,  of  new  manufactures  granted  to  the 
first  inventors,  it  has  been  decided  that  an  importer  is  within  the 
clause,  and  if  the  manufacture  be  new  in  the  realm,  he  is  an 
inventor,  and  may  have  a  patent,  though  he  is  not  the  assignee  of 
he  foreign  inventor,  and  though  he  may  be  a  foreigner  himself,  if 
(1)  This  should  be  54  Geo.  III.  c.  156.— J.  G.  P. 
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the  Crown  chooses  to  grant  him  a  patent.  The  aathority  for  this 
is  to  be  found  in  Edgeberry  v.  Stephens  (i).  The  principle  of  this 
decision  is,  *that  the  common  law  authorizes  the  part  of  a  monopoly  [  *si9  ] 
in  this  case,  it  being  for  the  public  benefit  to  introduce  new  inven- 
tions from  abroad.  Under  the  Copyright  Acts  there  is,  we  believe, 
no  decision  precisely  in  point,  but  the  result  of  the  dicta  and  the 
authorities  is,  that  a  foreign  author,  or  his  assignee,  may  have  the 
benefit  of  the  statute,  if  his  publication  be  in  England,  but  other- 
wise not;  and  that  the  mere  importer,  without  title,  is  not  the 
author  within  the  meaning  of  these  Acts. 

The  first  case  on  the  subject  is  dementi  v.  Walker  (2)^  which 
occurred  in  1824;  in  which  the  opinion  of  the  Court  was  strongly 
expressed  in  favour  of  what  I  have  stated  to  be  primd  facie  the 
construction  of  these  Acts.  The  points  actually  decided  in  that 
case  were,  first,  that  the  plaintiff,  who  was  not  the  author,  nor  then 
the  assignee  of  the  author,  gained  no  right  by  a  mere  first  publica- 
tion in  England ;  and,  secondly,  that  the  assignee  had  no  right  here, 
if  another  had  first  published  in  this  country.  Whether,  if  the 
foreigner  had  first  published  in  this  country,  he  would  have  had 
the  right  under  the  statutes,  or  would  have  been  deprived  of  it  if  he 
had  first  published  abroad,  are  points  undecided  by  that  case ;  but 
there  is  a  strong  opinion  expressed,  that  if  the  foreign  author  does 
not  publish  here  promptly,  he  loses  any  right  he  might  otherwise 
have.  The  next  case  on  the  subject  was  in  1828,  of  Delandre  v. 
Shaw  (8),  before  the  Vice-Chancellor  of  England.  It  certainly  does 
not  decide  the  question  now  before  us ;  but  there  is  a  dictum,  that 
the  Court  does  not  protect  the  copyright  of  a  foreigner,  which  is 
quite  true,  if  there  be  nothing  more  than  a  foreign  work,  not 
published  here  on  account  of  the  author  pr  his  assignee.  In 
1881,  there  was  the  case  of  Ouichard  v.  Mori  (4),  in  which  Lord 
Chancellor  Bbouoham  decided,  that  if  a  book  were  written  by  a 
foreigner,  and  published  in  a  foreign  country,  the  person  *who  [  •820  ] 
purchased  the  right  to  publish  it  here  could  not  support  any  claim 
to  the  copyright  in  this  country,  either  at  law  or  in  equity.  This 
case  was  followed  by  one  on  a  similar  subject,  the  copyright  of  an 
engraving.  Page  v.  Toumsend  (5),  in  which  the  Viob-Chanobllob  of 
EnoiiAND  expressed  an  opinion,  that  the  object  of  the  Legislature, 
in  the  statutes  as  to  engravings,  was  to  protect  those  works  which 

(1)  2  Salk.  447.  (4)  9  L.  J.  (0.  S.)  Oh.  227. 

(2)  26  R  E.  669  (2  B.  &  C.  861).  (5)  36  B.  E.  174  (5  Sim.  395). 

(3)  2  Sim.  237. 
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were  designed,  engraved,  etched,  or  worked,  in  Great  Britain,  and 
not  those  which  were  designed,  engraved,  etched,  or  worked  abroad, 
and  only  published  in  Great  Britain.  In  1839,  another  case  came 
before  the  Vice-Chaneellor  of  England,  Bentley  v.  Foster  (i),  in  which 
the  learned  Judge  decided,  that  the  stats.  8  Anne,  and  54  Geo.  UL, 
did  not  extend  to  a  foreign  author  and  his  assignees,  if  be  or  they 
first  published  in  England.  There  is  an  ambiguity  in  the  judgment, 
as  reported,  for  it  may  mean,  if  he  is  the  first  who  published  in 
England,  or  if  the  first  publication  anywhere  be  in  England ;  and 
the  context  does  not  enable  us  to  determine  with  certainty  in  which 
sense  the  words  were  used,  though  more  probably  the  latter.  An 
action  was  directed  to  be  brought,  but  the  defendants  submitted, 
and  no  further  investigation  took  place.  In  the  meantime,  in  1885, 
the  case  of  UAlmaine  v.  Booaey  (2)  was  decided  by  Lord  Abikoeb. 
His  Lordship  granted  an  injunction  to  restrain  the  piracy  of  music 
composed  by  Auber  at  Paris,  but  not  published  there,  and  first 
published  in  England,  not  by  the  composer,  but  by  his  assignee,  a 
native  British  subject.  The  decision  puts  the  assignee  on  the  footing 
of  the  author  or  composer,  and  holds  him  entitled  to  the  copyright 
by  virtue  of  such  first  publication,  whether  at  common  law  or  under 
the  statutes. 

These  are  the  cases  on  the  subject :  and  the  result  seems  to  be, 
[  *32i  ]  that  if  a  foreign  author,  not  having  published  ^abroad,  first  publishes 
in  England,  he  may  have  the  benefit  of  the  statutes ;  but  that  no 
case  has  decided,  that  if  the  author  first  published  abroad,  he  can 
afterwards  have  the  benefit  of  it  by  first  publishing  here.  The 
7th  section  of  the  4  Geo.  III.  c.  107,  favours  this  construction ; 
for  it  protects  against  piracy,  by  importation  from  abroad,  those 
works  only  which  are  first  composed,  written,  printed,  or  published 
in  **  this  kingdom ; "  probably  it  would  include  the  whole  of  the 
United  Kingdom ;  and  this  protection  would  seem  to  be  co-extensive 
with  the  right  to  be  thereby  secured.  A  further  argument  may  be 
derived,  though  perhaps  not  a  very  cogent  one,  from  the  Inter- 
national Copyright  Act,  1  &  2  Vict.  c.  89,  which  empowers  her 
Majesty,  by  Order  in  Council,  to  give  to  the  authors  of  works 
published  abroad  the  sole  power  and  liberty  of  printing  in  the 
British  dominions,  for  a  term  not  exceeding  that  which  authors, 
being  British  subjects,  were  then  by  the  law  entitled  to,  in  respect 
of  books  first  published  within  the  United  Kingdom.  This  shows 
the  opinion  of  the  Legislature,  which  may  assist  us  in  interpreting 
(1)  10  Sim.  329.  (2)  41  E.  E.  273  (1  Y.  &  C.  298). 
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the  law,  and  it  Bhows  that,  by  the  former  statates,  a  foreigner,  who 
first  published  abroad,  was  not  entitled  to  the  protection  of  the  Act, 
and  probably  was  not  entitled  under  any  circumstances.  Upon  the 
^hole,  then,  we  think  it  doubtful  whether  a  foreigner  not  resident 
here  can  have  an  English  copyright  at  all ;  and  we  think  he  cer- 
tainly cannot,  if  he  has  first  published  his  work  abroad  before  any 
publication  in  England. 

It  remains  to  be  considered  whether  the  plaintiff  is  in  the  situa- 
tion of  a  foreigner  who  has  first  published  abroad.  At  the  time  of 
the  assignment  to  her,  no  publication  had  taken  place ;  but  before 
she  published  in  England,  a  publication  had  taken  place  by  the 
assignor  in  France ;  therefore  the  work  had  been  published  abroad 
before  the  plaintiff  published  it  in  England,  and  such  publication 
was  not  by  a  wrongdoer,  but  by  a  person  who  was  lawfully  entitled 
to  ^publish.  It  seems  to  us,  therefore,  that  for  this  purpose  the 
plaintiff  and  Auber  and  Troupenas  must  be  considered  the  same 
person ;  and  we  therefore  think,  that  as  the  publication  in  Paris, 
by  the  composer  or  his  assignee  there,  prevents  a  copyright  from 
being  acquired  under  the  statutes,  and  there  being  no  right  at 
common  law,  or  under  the  statutes,  the  rule  for  a  nonsuit  must 
be  made  absolute. 

Rule  absolute. 


CHOLMELEY,  Bart.,  and  Another  v.  DARLEY. 

(14  Meeson  &  Welsby,  344—347 ;  S.  0.  14  L.  J.  Ex.  328.) 

A.,  B.,  and  C.  made  a  joint  and  several  promissory  note  for  100/., 
payable  to  the  plaintifEs,  trustees  of  a  Banking  Company,  or  their  order,  on 
demand.  A  memorandum,  indorsed  on  the  note  at  the  same  time,  signed 
by  A.,  B.,  and  C,  stated  that  the  note  was  given  to  secure  floating  advances 
made  by  the  Company  to  A.,  from  the  respective  times  when  such  advances 
had  been  or  might  be  made,  together  with  commission,  &c.,  not  exceeding 
in  the  whole,  at  any  one  time,  the  sum  of  100/.  In  an  action  by  the 
payees  of  the  note  against  C,  to  which  he  pleaded  the  Statute  of 
Limitations,  the  plaintiffs  proved  payments  by  A.,  in  reduction  of  the 
floating  balance,  within  six  years,  and  sought  to  use  the  memorandum 
indorsed  on  the  note  to  show  that  such  payments  had  reference  to  the 
note:  Held,  that  it  could  not  be  read  in  evidence  without  an  agree- 
ment stamp. 

Assumpsit  on  a  promissory  note  for  lOOL,  dated  1st  July,  1886, 
made  by  the  defendant,  payable  to  the  plaintiffs,  or  their  order,  on 
demand,  with  lawful  interest.  Pleas,  first,  that  the  defendant  did 
not  make  the  note ;  second,  the  Statute  of  Limitations :  on  which 
issue  was  joined.    At  the  trial,   before  Parke,  B.,   at  the  last 
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Choluklsy    AsBizes  at  Norwich,  the  note  was  produced,  and  was  in  the  following 

Dabley.       fonn : 

"  Market  Basrn,  July  1,  1836. 

"  Borrowed  and  received  of  the  Lincoln  and  Lindsey  Banking 
Company  the  sum  of  100^.,  which  we  jointly  and  severally 
promise  to  pay  to  Sir  Montague  Cholmeley,  Bart.,  and  William 
Wrigles worth  (trustees  of  the  said  Banking  Company),  or  their 
order,  on  demand,  with  lawful  interest  for  the  same. 

*'  Thomas  Smith,  sen. 

*'  Thomas  Smith,  jun. 

"  Thomas  Darlby." 

On  the  back  of  the  note  the  following  memorandum  was 
indorsed : 

''  The  within  note  is  given  for  securing  floating  advances  from 
the  Lincoln  and  Lindsey  Banking  Company  to  the  within-named 
Thomas  Smith,  sen.,  with  lawful  interest  for  the  same,  from  the 
respective  times  when  such  advances  have  been  or  may  be  made, 
together  with  commission,  stamps,  postages,  &c.,  and  all  usual 
charges  and  disbursements,  not  exceeding  in  the  whole,  at  any 
one  time,  the  sum  of  lOOL  within  mentioned. 

''  Thomas  Smith,  sen. 

"  Thomas  Smith,  jun. 

"  Thomas  Darlbt." 

[  345  ]  It  was  proved  that  the  note  and  indorsement  were  written  at  the 

same  time,  and  before  any  of  the  signatures  were  affixed  to  them. 
Payments  were  shown  to  have  been  made  by  Thomas  Smith,  sen., 
in  reduction  of  the  balance  due  on  the  banking  account,  within  six 
years  before  the  commencement  of  this  action.  It  was  objected,  for 
the  defendant,  that  the  whole  insti'ument  taken  together  amounted, 
not  to  a  promissory  note,  but  to  a  special  agreement,  and  ought  to 
have  been  stamped  accordingly,  and  declared  upon  as  such ;  and 
therefore  that  the  plaintiffs  must  be  nonsuited.  The  learned  Judge 
declined  to  nonsuit,  and  under  his  direction  a  verdict  passed  for  the 
plaintiffs,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  or  a  verdict  for  him.  In  last  Easter  Term,  a  rule  nUi  was 
obtained  for  that  purpose  ;  against  which 

ByleSf  Serjt.,  and  Ounning  now  showed  cause : 

This  instrument  was  rightly  received,  and  supported  the  declara- 
tion.   The  note,  and  the  indorsement  upon  it,  together  make  bat 
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one  instrament,  and  amount  to  a  promissory  note.  The  indorse- 
ment is,  in  truth,  nothing  more  than  an  amplification  and  explanation 
of  the  words  **  value  received/'  There  is  no  doubt  that  a  floating 
balance  on  a  banking  account  may  consitute  a  good  consideration 
for  a  promissory  note  or  a  bond :  Pe€ue  v.  Hirst  (i).  And  there  is 
nothing  in  the  memorandum  indorsed  to  make  the  note  payable  on 
a  contingency.  Leeds  v.  Lancashire  (2)  will  probably  be  relied  on 
for  the  defendants.  There  the  note,  which  was,  as  here,  in  the 
common  form  of  a  joint  and  several  note,  signed  by  three  persons, 
was  indorsed  with  a  memorandum  made  at  the  time  of  its  signature, 
which  stated,  that  it  was  taken  as  a  security  for  all  the  balances  to 
the  amount  of  the  sum  within  specified,  which  one  of  the  three 
might  happen  to  owe  to  the  payee ;  that  it  should  be  *in  force  for 
six  months,  and  that  no  money  should  be  liable  to  be  called  for 
sooner  in  any  case.  There  Lord  Ellbnborouoh  ruled,  that  the 
payee  could  not  declare  upon  this  instrument,  against  one  of  the 
sureties,  as  a  promissory  note,  for  that  between  those  parties  it  was 
an  agreement,  and  must  be  stamped  and  declared  on  as  such.  But 
that  case  is  distinguishable,  on  the  ground  that  the  indorsed  memo- 
randum there  introduced  a  condition  or  contingency  into  the  contract. 
Here  it  is  merely  descriptive  of  the  consideration.  Brill  v.  Crick  (3) 
is  in  point.  There  the  note  had  an  indorsement,  stating  that  it  was 
given  on  the  conditions  mentioned  in  the  memorandum  of  agree- 
ment annexed,  (which  was  an  agreement  to  postpone  the  trial  of  a 
cause  on  the  defendant's  undertaking  to  give  the  plaintiff  a  promis- 
sory note,  by  way  of  security,  in  case  the  plaintiff  should  recover  a 
verdict,  but  to  be  given  up  in  case  he  should  fail  in  the  action) :  and 
the  Court  held,  that  this  was  an  agreement  collateral  to  the  note, 
not  intended  to  alter  its  legal  effect,  but  made  only  for  the  purpose 
of  ear-marking  it,  and  to  show  that  it  was  the  note  referred  to  in 
the  agreement. 

Whitehurst  (with  whom  was  0*Malley),  contra : 

This  instrument,  taken  altogether,  is  clearly  not  a  promissory 
note,  but  an  agreement,  and  ought  to  have  been  stamped  and 
declared  upon  as  such.  This  is  not,  as  it  pretends  to  be,  a  promis- 
sory note  for  value  received,  but  is  in  the  nature  of  a  guarantee 
by  the  defendant  to  repay  the  plaintiffs  so  much  money  as  they  may 
thereafter  advance  to  Thomas  Smith,  sen.,  not  exceeding  1002.    If 

(1)  10  B.  &  C.  122.  (3)  1  M.  &  W.  232. 

(2)  2  Camp.  205. 
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Oholmblxt   nothing  had  been  proved  to  be  due  from  him,  nothing  would  have 

Darlst.      been  payable  upon  this  instrument.     In  the  case  of  BriU  v.  Crick, 

the  Court  adopted  the  distinction  taken  in  Stone  v.  Metcalfe  (i),  that 

[  *347  ]      if  an  indorsement  of  this  kind  be  contemporaneous  *with  the  note 

itself,  it  is  part  of  the  agreement  between  the  parties. 

(Alderson,  B.  :  If  this  note  were  indorsed  over,  what  would  the 
indorsee  recover  ?) 

That  is  wholly  uncertain :  he  would  recover  according  to  the  state  of 
the  banking  account.  Hartley  v.  Wilkinson  (2)  was  a  stronger  case 
than  the  present ;  and  Leeds  v.  Lancashire  is  also  precisely  in  point. 

(Parks,  B.  :  Suppose  the  indorsement  be  not  part  of  the  note, 
but  an  independent  agreement ;  it  is  nevertheless  a  material  part 
of  the  plaintiffs'  case,  in  order  to  enable  them  to  ascribe  the 
payments  to  the  note,  so  as  to  defeat  the  plea  of  the  Statute 
of  Limitations.  The  case  cannot  be  taken  out  of  the  statute, 
except  by  part  payment  of  principal  or  interest  on  the  note.  For 
that  purpose  the  plaintiffs  must  connect  the  floating  balance  with 
the  note,  to  show  that  it  was  intended  to  be  a  security  for  the 
floating  balance.  Then,  for  that  purpose,  this  is  an  agreement  the 
matter  of  which  is  above  the  value  of  201, ;  because  it  refers  to  a 
note  of  the  value  of  100{. :  it  ought,  therefore,  to  have  borne  an 
agreement  stamp. 

Aldbrson,  B.  :  My  brother  Byles  says  it  is  only  an  amplification 
of  the  *'  value  received ; "  still  it  is  an  agreed  amplification  of  it.) 

The  learned  counsel  was  then  stopped  by  the  Court,  who  made  the 

Ride  absolute  to  enter  a  nonsuit. 


1846.  CHANTER  V.  JOHNSON  and  Another. 

_  •  (14  Meeson  &  Welsby,  408—411 ;  S.  C.  14  L.  J.  Ex.  289.) 

[  ^^  1  SemhlCf  a  license,  under  seal,  to  use  a  patented  article,  does  not  require 

a  stamp  (3). 

Assumpsit.     The  declaration  stated,  that  the  defendants  were 
indebted  to  the  plaintiff  in  991.,  for  the  license,  consent,  and 

(1)  4  Camp.  217.  the  Stamp  Act,  1891,  ''Deed  of  any 

(2)  4  Camp.  127.  kind  whatsoeYer  not  described  in  this 

(3)  Under  55  Geo.  Til.  c.  189,  as  a  schedule."— J.  O.  P. 
"deed  not  otherwise  charged."     Cf. 
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permission  of  the  plaintiff,  granted  to  the  defendants,  to  nse  upon  Chavtsb 
the  defendants'  premises  a  Chanter  &  Go.'s  patent  furnace,  accord-  johksov. 
ing  to  certain  patent  inventions  whereof  the  plaintiff  was  then  the 
owner  and  proprietor.  The  defendants  pleaded  non  assumpserunt, 
and  several  other  pleas,  which  it  is  not  necessary  to  refer  to.  At 
the  trial,  before  Wightman,  J.,  at  the  last  Assizes  at  Liverpool, 
plaintiff  tendered  in  evidence  the  following  license  (given  in  the 
pursuance  of  the  defendant's  order  for  a  license  in  writing),  which 
was  under  seal,  but  not  stamped : 

"  I,  John  Chanter,  on  behalf  of  myself  and  Company,  of  Wine       [  *09 1 

Office    Court,  Fleet    Street,  in  the  city  of   London,  county  of 

Middlesex,  patentee  and  proprietor  of   the  inventions  known  as 

Chanter  and  Company's,  and  other  patents  for  improvements  in 

furnaces,  boilers,  moveable  fire-bars,  condensers,  &c.,  &c.,  by  virtue 

of  the  King's  letters  patent,  under  the  Great  Seal  of  Great  Britain, 

bearing  date,  &c.,  do  hereby,  in  consideration  of  the  sum  of  8S{., 

to  be  paid  by  Messrs.  Johnson  &  Co.  (as  by  receipt  hereunto 

annexed),  give  and  grant  to  the  said  William  Johnson  &  Co.  full 

and  free  license,  consent,  and  permission  to  erect  and  use,  upon  or 

at  the  premises  situate  at  Wood  Street  Mill,  Wigan,  but  not 

elsewhere,  say  one  patent  furnace  to  a  thirty-horse  steam  boiler, 

one  set  of  moveable  bars  of  the  same  or  similar  construction  with 

the  said  inventions  referred  to  above,  for  which  the  said  letters 

patent  have  been  granted.    As  witness  my  hand,  at  London,  this 

19th  day  of  February,  1844. 

"  John  Chanter  (l.  s.)." 
"Registered,  G.  E.  Stubbs." 

It  was  objected  for  the  defendants,  that  this  document  was  a  deed, 
and  was  inadmissible  without  a  stamp:  and  the  learned  Judge, 
being  of  that  opinion,  rejected  it.  The  defendants'  counsel  then 
contended,  that  as  the  plaintiff  was  bound  by  his  contract  to  give 
the  defendants  a  license  in  writing,  and  no  such  writing  was  in 
evidence,  he  must  be  nonsuited.  The  learned  Judge,  however, 
refused  to  nonsuit,  on  the  plaintiff's  counsel  contending  that  a 
verbal  license  was  sufficient,  and  referring  to  Chanter  y.  Dewhurst  (i), 
but  reserved  leave  to  the  defendants  to  move  to  enter  a  nonsuit ; 
and  proof  having  been  given  of  the  supply  of  the  furnace  to  and 
its  use  by  the  defendants,  the  plaintiff  had  a  verdict,  damages  881. 

In  Easter  Term,  Martin  obtained  a  rule  nisi  to  enter  a  nonsuit,       [  4io  ] 
or  for  a  new  trial,  on  the  ground  of  misdirection ;  against  which 
(1)  67  E.  E.  481  (12  M.  &  W.  823). 


714  1846.    EX.     14  MEE.  ft  W.  410—411.  [m.r. 

Chantkb  C.  Saunders  and  AspinaU   (with   whom   was  Knowlet),  now 

JoHKsoK.     appeared  to  show  cause,  but  the  Court  called  upon 

Cowling  (with  whom  was  Martin),  in  support  of  the  rule: 

The  defendant  was  entitled  to  a  nonsuit,  upon  the  evidence  given 
at  the  trial.  His  order  to  the  plaintiff  was  for  a  license  in  writing ; 
and  inasmuch  as  the  plaintiff,  by  reason  of  the  document  being 
unstamped,  and  therefore  not  receivable  in  evidence,  was  unable  to 
prove  the  giving  of  a  license  in  writing,  in  pursuance  of  the  order, 
he  was  not  entitled  to  recover. 

(Parke,  B.  :  Does  the  Stamp  Act  require  a  stamp  to  such  a 
document  as  this  ?  Can  it  be  considered  as  a  deed,  so  that,  if  the 
licensee  had  been  interrupted  in  the  enjoyment  of  the  license, 
he  could  have  sued  the  plaintiff?) 

It  is  under  seal,  and  appears  to  fall  within  the  description  of 
a  **  deed  not  otherwise  charged,'*  within  the  meaning  of  the 
55  Geo.  III.  c.  189,  sched.,  pt.  1,  title  *'  Deed."  At  all  events, 
this  document  having  been  rejected,  the  plaintiff  proved  no  written 
notice,  and  consequently  the  defendants  are  at  least  entitled  to  a 
new  trial.  He  then  contended  that  the  acts  of  the  defendants  did 
not  amount  to  an  acceptance  of  the  license,  and  also  said  that  he 
should  contend  that  the  license  should  be  a  deed,  in  order  to  be 
valid. 

The  Court  then  called  on 

C  Saunders  and  AspviaU,  contra,  who  contended,  first,  that 
there  was  evidence  to  go  to  the  jury  of  the  defendants  having 
waived  the  necessity  of  showing  a  license  in  writing,  and  of  their 
actual  enjoyment  of  such  a  license  as  stated  in  the  declaration ; 
[*4ii]  and  secondly,  that  the  document  in  question  *was  not  a  deed, 
and  did  not  require  a  stamp  as  such:  as  to  which  they  cited 
Taylor  v.  Walters  (i). 

Parke,  B.  : 

The  contract  of  the  defendants  was  to  pay  the  plaintiff  a  certain 
sum  for  a  license  in  writing,  and  I  do  not  see  any  evidence  of  that 
contract  having  been  waived  or  altered,  and  another  substituted  for 
it.  But  then  the  license  was  rejected  at  the  trial,  for  want  of  a 
stamp,  and  the  question,  therefore,  arises  whether  any  stamp  was 
(1)  18  B.  B.  499  (7  Taunt.  374). 


VOL.  unx,]       1845.    EX.    14  MBE.  4  W.  411.  715 

necessary.  The  defendants  say  the  instrument  is  a  deed,  and  Cbaktbr 
oaght  to  be  stamped  as  such :  but  that  is  not  so ;  it  does  not  johmron. 
purport  to  be  sealed  and  delivered  as  a  deed ;  it  rather  resembles 
an  award,  or  a  warrant  of  a  magistrate,  whioh,  though  under  seal, 
are  not  deeds.  There  seems  to  be  some  doubt  whether  leave  was 
reserved  to  enter  a  verdict  for  the  plaintiff,  if  the  document 
was  receivable  in  evidence.  We  will  refer  to  my  brother 
Wightman. 

On  a  subsequent  day  (June  25), 

Pabke,  B.,  said,  that  they  had  ascertained  from  the  learned  Judge 
that  he  had  not  reserved  the  point,  and  therefore  the  rule  would  be 
absolute  for  a  new  trial. 

Rtde  tibsolute  accordingly. 


PALMEE  V.  EARITH.  i845. 

(14  Meeson  &  Welsby,  428—432 ;  S.  C.  14  L.  J.  Ex.  236.)  June27. 

A  sewers'  rate,  not  being  imposed  directly  by  Act  of  Parliament,  is  not        [  ^28  J 
a  **  Parliamentary  tax." 

Tbbspasb  for  breaking  and  entering  the  plaintiff's  house  and 
shop,  and  seizing  his  goods. 

Plea,  Not  guilty,  by  statute. 

At  the  trial,  before  Bolfe,  B.,.at  the  Middlesex  sittings  in  Hilary 
Term  last,  a  verdict  was  found  for  the  plaintiff,  damages  15«., 
subject  to  a  special  case,  which  stated  the  following  facts :  The 
plaintiff,  in  1848,  became  tenant  to  the  defendant  of  a  house 
in  Goswell  Street,  situate  within  the  limits  of  the  Commissioners  of 
Sewers  for  the  Holborn  and  Finsbury  district,  under  an  agreement 
which  contained  the  following  stipulation:  "All  taxes,  parochial 
and  Parliamentary,  to  be  paid  by  the  said  tenant/'  The  plaintiff, 
during  his  tenancy,  was  assessed  to  the  sewers-rate  in  the  sum 
of  15^.,  which  he  paid  in  December,  1844;  after  which,  on  the 
defendant  demanding  his  rent,  due  at  the  previous  Michaelmas,  the 
plaintiff  tendered  the  same,  deducting  the  ISs.  for  sewers-rate. 
The  defendant  refused  the  amount  tendered,  and  distrained  upon 
the  plaintiff's  goods,  whereupon  the  present  action  was  brought. 
The  *que8tion  for  the  opinion  of  the  Court  was,  whether  the  t  **20  ] 
plaintiff  was  entitled  to  deduct  the  sewers-rate  from  the  defendant's 
rent. 
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palvsb  Peacock,  for  the  plaintiff : 

r. 

Karitu.  a  sewers-rate,  not  being  a  tax  imposed  directly  by  Act  of  Parlia- 
ment, is  not  a  Parliamentary  tax,  and  is  therefore  not  a  tax,  within 
the  stipulation  in  this  agreement,  to  be  paid  by  the  tenant.  In 
Brewster  v.  Kitcliel  (i),  it  is  stated,  that,  in  the  debate  of  that  case, 
it  was  laid  down  by  Holt,  Gh.  J., "  that  the  word  '  taxes/  general!}* 
spoken  with  reference  to  a  freehold,  or  where  the  subject-matter 
will  bear  it,  shall  be  intended  Parliamentary  taxes  propter  exceUen- 
tiam.  But  there  be  other  taxes  not  Parliamentary,  as  repair  of 
churches,  commission  of  sewers."  That  shows  that  a  tax  imposed 
by  Commissioners  of  Sewers  is  not  a  Parliamentary  tax.  It  is 
imposed  by  them  under  a  power  to  make  a  rate;  and  in  this 
respect  it  is  like  a  paving- rate.  In  Waller  \.  ^ndr«tr<(2),  where, 
by  the  agreement,  the  tenant  was  to  pay  ''  all  outgoings  whatso- 
ever, rates,  taxes,  scots,  tbc.,  whether  parochial  or  Parliamentary,*' 
it  was  held,  that  an  extraordinary  assessment,  made  by  Com- 
missioners of  Sewers  upon  the  lands,  was  within  the  agree- 
ment ;  but  that  was  on  the  ground  of  its  being  a  scot,  and  not  a 
Parliamentary  tax. 

(Parke,  B.  :  Yes ;  and  in  that  case  there  were  the  other  words  in 
the  agreement,  "  all  outgoings  whatsoever.*' 

Aldbbson,  B.  :  Is  a  poor-rate  a  Parliamentary  tax  ?) 

It  is  apprehended  not.     In  Baker  v.  GreenhiU  (s),  a  landowner, 
liable  with  others  to  repair  a  bridge,  ratione  tenura,  demised  the 
land,  and  the  lessee  covenanted  to  pay  the  rent  clear  of  the  land-tax 
and  all  other  taxes  and  deductions  whatever,  either  Parliamentery 
or  parochial,  taxed  or  imposed  upon  the  premises,  or  upon  the 
[  *480  ]      lessor  in  respect  ^thereof,  the  landlord's  property-tax  only  excepted ; 
and  by  stat.  25  Geo.  III.  c.  124,  reciting  the  liability  to  repair 
ratione  tenura,  it  was  enacted,  that  the  landowners,  liable  as  above, 
should  repair  and  keep  in  repair  the  bridge  during  the  continuance 
of  the  Act,  and  on  their  default  road  trustees  were  empowered  to 
do  the  repairs  and  recover  against  the  owners ;  and  for  raising  the 
sums  required,  power  was  given  to  the  landowners  to  call  meetings 
and  to  make  rates  according  to  the  value  of  the  chargeable  lands, 
such  rates  to  be  levied,  if  necessary,  by  distress :  it  was  held,  that 
the  original  liability  for  contributions  to  repairs  did  not,  by  these 

(1)  2  Salk.  616.  (3)  61  E.  R.   173  (3  a  B.  148 ;  2 

(2)  3  M.  &  W.  312.  G.  &  D.  435). 
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enactments,  become  a  Parliamentary  tax  or  deduction  within  the  palmbk 
lessee's  covenant,  and  that  he,  having  been  compelled  to  pay  a  rate  easith. 
made  and  charged  upon  him  as  lessee  and  occupier,  might  (in  the 
manner  pointed  out  by  the  statute)  recover  the  amount  from  the 
lessor.  There,  although  it  was  clear  the  rate  could  not  have  been 
made  except  by  virtue  of  the  Act,  yet  it  was  held  that  it  was  not  a 
Parliamentary  tax,  and  that  the  lessee  was  not  liable  to  pay  it. 

(Aldebson,  B.  :  A  county  rate  is  not  a  Parliamentary  tax,  although 
it  is,  in  one  sense,  made  by  Parliament ;  but  the  rate  is  not  fixed 
or  assessed  by  Act  of  Parliament.) 

A  sewers-rate  is  not  imposed  directly  by  Act  of  Parliament,  in  the 
same  manner  that  the  income  and  window  taxes  are  imposed ;  the 
amount  of  which  is  fixed  by  the  Act.  In  the  case  of  a  sewers-rate, 
it  is  not  a  tax  when  the  Act  is  made.  (He  was  then  stopped  by  the 
Court.) 

Barstow,  for  the  defendant : 

The  question  here  is  as  to  the  meaning  of  the  parties  to  this 
particular  agreement,  taking  into  consideration  the  local  liabilities 
of  the  parties.  If  the  landlord  be  held  chargeable,  it  will  be  in 
consequence  of  the  parties  putting  in  a  redundancy  of  words.  If 
the  parties  had  used  the  term  ''  all  taxes  "  only,  and  the  word 
"  Parliamentary  "  had  been  excluded,  it  is  clear  this  rate  would 
have  fallen  on  the  tenant.  But  the  word  ''  Parliamentary  "  ^means  [  *43i  3 
only  a  tax  imposed  by  authority  of  Parliament. 

(Aldbrson,  B.  :  According  to  that  view,  a  poor-rate  would  be  a 
Parliamentary  tax,  and  would  fall  on  the  landlord.) 

A  sewers-rate  is  by  the  Acts  made  payable  by  the  tenant ;  and  in 

Callis  on  Sewers,  a  sewers-rate  is  stated  to  be  a  tax  which,  in  the 

first  instance,  is  chargeable  on  the  tenant.     The  cases  as  to  the 

land-tax  are  applicable  to  the  present  case.    In  Amfield  v.  White  (1), 

where  a  tenant  verbally  agreed  to  pay  ''  all  taxes,'*  it  was  held, 

that,  under  that  agreement,  he  was  bound  to  pay  the  land-tax, 

although  it  was  not  specifically  mentioned.    And  in  The  Govemor$ 

of  Christ's  Hospital  v.  Harrild(2),  where  the  lessee  covenanted 

"  at  his  own  charge,  to  pay  all  Parliamentary,  parochial,  and  other 

taxes,  tithes,  and  assessments  then  or  thereafter  to  be  issuing  out 

(1)27    B.   B.    746    (By.    &    Moo.  (2)  68  B.  B.  546  (3  Scott,  N.  B.  126 ; 

246).  2  Man.  &  G.  707). 
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Palvib  of  all  or  any  of  the  thereby  demised  premises,  or  chargeable  apon 
Babith.  ^^^  landlords  or  tenants  thereof  for  the  time  being  in  respect 
thereof/'  it  was  held,  that  land-tax,  which  had  been  redeemed  or 
purchased  by  a  former  lessee  of  part  of  the  premises,  under  the 
provisions  of  42  Geo.  III.  c.  116,  was  a  Parliamentary  assessment 
within  the  meaning  of  the  covenant. 

(Parkb,  B.  :  There  is  a  provision  in  the  Land-Tax  Acts,  that  if  the 
tax  is  redeemed,  the  party  redeeming  shall  have  a  remedy  against 
the  tenant ;  so  that  the  tenant  is  to  pay  the  tax  at  all  events.) 

Parke,  B.  : 

It  is  quite  clear,  on  the  authority  of  Lord  Holt  in  Brewster  v. 
Kitchelf  that  sewers-rates  are  not  to  be  considered  as  Parliamentary 
taxes.  A  Parliamentary  tax  is  one  that  is  imposed  directly  by  Act 
of  Parliament.  The  case  of  Waller  v.  Andrews  is  distinguishable 
from  the  present,  as  there  the  tenant  agreed  to  pay  ''  all  outgoings 
whatsoever ; ''  but  here  the  words  are  much  less  extensive.  The 
[  *482  ]  tenant  was  under  no  obligation  to  pay  the  whole  rent  ^without 
deduction,  and  at  the  time  of  distress  he  tendered  enough. 

Aldbrson,  B.,  Rolfb,  B.,  and  Platt,  B.  concurred. 

Judgment  for  the  plaintiff. 


[437] 


1846,  HARVEY  V.  BRYDGES  and  OxHERa. 

June  27.       (H  Meeson  &  Welsby,  437—443 ;  S.  C.  3  Dowl.  &  L.  35 ;  14  L.  J.  Ex.  272  ; 

9Jup.  759.) 


Trespass.  The  declaration  stated,  that  the  defendants,  with  force  and 
arms,  broke  and  entered  a  certain  messuage,  cottage,  and  dwelling-house, 
situate  in  Nova  Scotia  Gardens,  in  the  parish  of  St.  Martin,  Bethnal  Green, 
and  then  expelled  the  plaintiff  from  the  possession  and  occupation  of  the 
same.  Plea,  that  the  messuage,  cottage,  &c.,  were  the  soil  and  freehold  of 
the  defendants,  wherefore  they  committed  the  said  trespasses  in  the  said 
messuage,  &c.,  as  they  lawfully  might  for  the  cause  aforesaid :  Held,  first, 
that  the  plea  of  lib,  ten.  was  a  good  plea  to  this  declaration,  although  the 
close  was  particularly  described  in  the  declaration ;  secondly,  that  it  was 
not  to  be  inferred  from  the  declaration  that  there  was  any  breach  of  the 
peace  or  forcible  entry,  the  averment  of  vi  ti  armis  being  a  mere  formal 
allegation  that  the  defendants  entered  with  some  force,  sufficient  to  enable 
them  to  get  into  possession  (1). 

Trespass.     The  declaration  stated,  that  the  defendants,  with 

force  and  arms,  &c.,  broke  and  entered  a  certain  messuage,  cottage, 

(1)  See  Low  v.    Telford  (1876)   1      Beddall  t.  Maitland  (1881)  17  Ch.  D. 
App.  Cas.  414,  426,  45  L.  J.  Ex.  613;      174,  50  L.  J.  Ch.  401. -J.  G.  P. 
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and  dwelling-house  of  the  plamtiff,  situate,  lying,  and  being  in  a      Habvet 
certain  plaee  called  or  known  as  Nova  Scotia  Gardens,  in  the  parish     bbydoes. 
of   St.  Martin,  Bethnal  Green,  in  the  county  of  Middlesex,  and 
which  were  in  the  actual  possession  and  occupation  of  the  plaintiff, 
and  then  with  force  and  arms  evicted,  ejected,  expelled,  *put  out,       [  *^^  ] 
and   amoved  the  plaintiff  and  his  family  from  the  possession, 
occupation,  and  enjoyment  of  the  same. 

Plea,  that  the  said  messuages,  cottage,  &c.,  were  the  soil  and 
freehold  of  the  defendants,  wherefore  they  committed  the  said 
alleged  trespasses  in  the  said  messuage,  cottage,  &c.,  as  they 
lawfully  might  for  the  cause  aforesaid. 

General  demurrer,  and  joinder  in  demurrer. 

The  plaintiff's  point  was,  that  the  common  bar  was  not  admissible 
in  an  action  for  a  trespass  in  the  plaintiff's  dwelling-house,  and 
that  it  afforded  no  justification  for  a  forcible  entry  into  it. 

Lush,  in  support  of  the  demurrer : 

The  question  is,  whether  the  plea  of  liberum  tenementwm  is  a  good 
answer  to  this  declaration.  That  plea  is  never  good,  when  the 
place  is  particularly  described  and  defined  in  the  declaration ;  it  is 
only  allowed  when  the  declaration  is  general,  in  order  to  compel 
the  plaintiff  to  describe  the  abuttals  of  the  property.    *    •    * 

(Parke,  B.  :  How  many  thousand  cases  have  there  been  in  which  [  439  ] 
this  plea  has  been  pleaded,  and  always  been  allowed?  Though 
considered  as  an  anomaly,  nobody  in  modem  times  has  ever 
doubted  about  its  being  a  good  plea.  All  you  can  say  is,  that, 
upwards  of  a  hundred  years  ago,  Willes,  Gh.  J.,  doubted  whether 
the  plea  was  good;  but  since  that  time  it  has  been  pleaded  a 
thousand  times  without  objection.) 

It  has  never  been  expressly  held  to  be  good,  where  the  place  has 
been  named  in  the  declaration.  It  is  not  a  good  plea  in  justifica- 
tion, and  if  the  usage  does  not  allow  it  as  such,  it  ought  not  to  be 
permitted.  The  cases  only  show  that  it  has  been  pleaded  as  a 
means  of  compelling  the  plaintiff  to  new  assign  where  the  declaration 
is  general.  (He  referred  to  Cooke  v.  Jackson  (i)  and  Whittington  v. 
BoxaU{2).) 

(Pabke,  B.  :  You  will  have  great  difficulty  in  ^persuading  us  that      [  *440  ] 
(1)  9  Dowl.  &  By.  495.  (2)  5  Q.  B.  139 ;  1  Bar.  &  M.  184. 
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Habvbt       this  is  a  bad  plea,  after  it  has  been  allowed  for  such  a  length  of 
Bbtdqbs.     time.    We  cannot  overturn  what  has  been  the  constant  practice 
80  long.) 

Then,  secondly,  if  it  be  a  good  plea  to  an  action  of  trespass  quare 
clausum /regit,  it  is  not  a  good  plea  to  this  declaration,  which  states 
a  forcible  entry,  and  expulsion  of  the  plaintiff  from  the  house.  The 
plea  justifies  it  on  the  ground  that  the  defendants  are  owners  of  the 
freehold ;  but  their  being  so  will  not  justify  a  breach  of  the  peace. 
The  plea  puts  forward  this  proposition, — that  a  party  who  can  show 
himself  to  be  the  owner  of  the  freehold,  may  enter  upon  the 
possession  of  the  occupier  of  a  house,  night  or  day,  and  violently 
turn  him  out  of  it. 

(Parke,  B.  :  You  assume  a  breach  of  the  peace,  which  is  really 
assuming  too  much.) 

This  point  arose,  but  was  not  decided,  in  Newton  v.  Harland  (i). 

(Parke,  B.  :  It  does  not  arise  here,  as  there  may  have  been  a 
legal  possession  only.  The  declaration  does  not  necessarily  mean 
that  the  plaintiff  was  actually  in  possession.  All  the  plaintiff  would 
be  bound  to  prove  would  be  an  entry  on  the  land.) 

The  defendants  justify  the  whole  of  the  trespasses  alleged,  and  they 
thereby  undertake  to  justify  all  the  force  that  the  plaintiff  can  prove 
under  his  declaration. 

(Parke,  B.  :  No.  They  undertake  to  justify,  not  all  the  force  that 
the  plaintiff  can  prove,  but  all  that  he  must  prove  to  support  the 
action.  The  plea  justifies  an  entry  with  some  force — ^as  much  as 
would  amount  to  legal  force.) 

The  defendants  ought  to  have  pleaded  that  they  used  no  more  force 
than  was  necessary,  and  then  the  plaintiff  would  have  been  at  liberty 
to  have  replied  and  put  in  issue  the  excess. 

(Parke,  B.  :  Is  there  no  force  whatever  that  a  party  may  use  to 
get  into  possession  ?) 

Not  any  amounting  to  a  breach  of  the  peace. 

(Parke,  B.  :  That  is  not  alleged  in  this  declaration.     It  in  truth 
(1)  56  £.  £.  488  (1  Man.  &  G.  644 ;  1  Soott,  N.  £.  474). 
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alleges  no  force  at  all,  and  if  issae  had  been  taken  on  tbe  allegation     Habvkt 

I* 

of  vi  et  armis,  the  plaintiff  *  would  not  be  bound  to  prove  any  force,     brydobs. 
If  you  had  replied  that  the  defendants  used  more  force  than       [  *44i  ]  ' 
necessary,  you  would  have  raised  the  question  in  Newton  v.  Harland. 
You  might  have  averred  that  the  defendants  entered  in  a  violent 
manner,  and  with  a  breach  of  the  peace ;  but  not  having  done  so» 
you  can  claim  no  advantage  from  that  illegal  act,  if  it  existed.) 

The  averment  of  vi  et  armis  is  equivalent  to  an  allegation  of  a 
breach  of  the  peace  and  forcible  expulsion:  Rex  v.  5tor}*(i),  and 
Rex  V.  Bathurst,  there  cited.  The  declaration  here  uses  words 
which  amount  to  the  statement  of  a  breach  of  the  peace,  and  the 
plea  does  not  aver  that  the  defendants  entered  using  no  more  force 
than  necessary :  Leeward  v.  Basnlee{2). 

(Pabee,  B.  :  That  is  no  objection  to  the  plea  on  general 
demurrer. 

Aldebson,  B.  :  If  the  defendants  might  lawfully  enter  with  any 
force,  you  admit  it  by  your  demurrer.  In  Rex  v.  Wilson  (3),  the 
allegation  of  vi  et  armis  is  expressly  distinguished  from  that  of 
manu  forti.) 

Hugh  HiU^  contrct,  referred  to  Beeves's  History  of  the  Common 
Law,  Vol.  2,  pp.  840 — 848,  and  was  then  stopped  by  the  Court. 

.Pabee,  B.  : 

We  think  our  judgment  must  be  for  the  defendants.  The  plea 
of  liberuni  ienementum  was  originally  invented  for  the  purpose  of 
driving  the  plaintiff  to  prove  his  title  to  the  disputed  close ;  and 
there  can  be  no  doubt,  that,  in  order  to  free  himself  from  the 
necessity  of  doing  that,  the  plea  would  have  been  demurred  to  long 
ago,  if  any  one  had  thought  such  a  demurrer  would  be  successful. 
This  is  the  use  of  that  plea ;  and  indeed,  in  one  case,  the  Court  of 
Queen's  Bench  held  that  you  cannot  go  into  evidence  of  title  under 
a  plea  of  not  possessed.  But  then  it  is  argued,  that  the  plea  of 
liberum  tenementum  *is  not  good  when  the  place  of  the  supposed  [  *442  ] 
trespass  is  described  in  the  declaration;  but  the  only  effect  of 
describing  the  close  in  the  declaration  is,  as  appears  from  the  case 
ot  Cocker  v.  Crompton  (4),  that  the  defendant  then  knows  the  precise 

(1)  3  Burr.  1698.  (3)  4  B.  B.  694  (8  T.  B.  357). 

(2)  1  Salk.  407.  (4)  1  B.  &  C.  489;  2  Dowl.  &  By.  719. 
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Habtst      spot  in  which  the  trespass  is  charged  to  have  been  committed,  and 
Bbtdqbs.     ™^s^  therefore  make  out  his  title  to  the  freehold  on  that  very  spot; 
and,  on  his  proving  a  priind  facie  right  to  enter  the  close,  becanse 
it  is  his  freehold,  it  will  be  competent  to  the  plaintiff  to  prove  that 
it  has  been  demised  to  him,  and  to  show  his  lease  if  he  have  one. 
The  next  point  was  that  raised  in  Neivtan  v.  Harland  (i) ;  and  if  it 
were  necessary  to  decide  it,  I  should  have  no  difficulty  in  saying, 
that  where  a  breach  of  the  peace  is  committed  by  a  freeholder, 
who,  in  order  to  get  into  possession  of  his  land,  assaults  a  person 
wrongfully  holding  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the  shape  of  an 
indictment  for  a  forcible  entry,  he  is  not  liable  to  the  other  party. 
I  cannot  see  how  it  is  possible .  to  doubt,  that  it  is  a  perfectly  good 
justification  to  say  that  the  plaintiff  was  in  possession  of  the  land 
against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly ;  even  though,  in  so  doing,  a  breach  of 
the  peace  was  committed  (2).    But  the  point  does  not  arise  in  this 
case ;  for  we  cannot  intend  on  these  pleadings  that  there  was  any 
breach  of  the  peace  or  forcible  entry  by  the  defendants.    The 
expression  in  the  declaration,  "that  they  entered  the  premises 
vi  et  armis,''  is  a  mere  formal  allegation,  implying  that  they  entered 
with  some  kind  of  force,  with  a  degree  of  force  sufficient  to  enable 
them  to  get  into  possession,  and  which  might  or  might  not  amount 
to  a  breach  of  the  peace.    In  Latve  v.  King  (8),  it  was  held,  that  the 
words  "  vi  et  armis  "  in  a  declaration  in  trespass  are  mere  matter 
[  •443  ]       *of  form,  the  omission  of  which  is  aided,  on  general  demurrer, 
by  the  stat  27  Eliz.  c.  5,  and  which  call  for  no  answer  from  the 
defendant.    It  is  true,  that  the  words  "  using  no  more  force  than 
necessary*'  are  usually  inserted  in  pleas  in  trespass,  but  many 
precedents  omit  them ;  and,  even  supposing  this  improper,  the 
plaintiff  could  not  take  advantage  of  the  defect  on  general  demurrer. 
Under  the  words  **vi  et  armis,''  the  plamtiff  need  not  have  proved 
anything ;  neither  was  he  bound  to  prove  the  eviction ;  proof  of  the 
trespass  would  have  been  enough  :  and  the  defendants  must  only  be 
taken  as  answering  what  the  plaintiff  would  be  bound  to  prove. 

Alderson,  B.  : 

I  agree  with  my  brother  Parke  upon  both  points.    The  plea  of 

(1)  66  B.  B.  488  (1  Man.  &  G.  644 ;      29  Ch.  B.  174.— J.  G.  P. 
1  Scott,  N.  B.  3,  474,  502).  (3)  1  Saund.  81. 

(2)  See  Beddall  y.  Maitlafid  (1881) 
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libef'um  tenementum  is  equally  applicable,  whether  the  place  is 
mentioned  in  the  declaration  or  not.  In  the  one  case,  the  defen- 
dant says,  "  I  suppose  you  are  going  for  such  a  close,  and  I  tell 
yon  it  is  mine :  "  in  the  other,  when  the  place  is  described,  he  says, 
"  I  know  you  are  going  for  such  a  close,  and  I  tell  you  it  is  mine." 
The  other  point  comes  to  this :  may  a  freeholder  lawfully  enter  on 
his  own  premises  with  any  degree  of  force — for  the  distinction  is 
very  plainly  taken  in  Rex  v.  WUsori  (i),  between  entering,  even  a 
dwelling-house,  vi  et  annis  simply,  and  entering  it  vianu  forti  ?  I 
have  still  the  misfortune  to  retain  the  opinion  that  I  expressed  in 
Newton  v.  Harland(2),  although  the  majority  of  the  Court  of 
Common  Pleas  have  held  the  contrary ;  but  as  the  plaintiff  in  this 
case  has  not  new  assigned,  so  as  to  raise  that  point,  we  need  not 
decide  it  at  present. 


Platt,  B.,  concurred. 


Hartey 

V. 

•  Brydoes. 


Judgment  far  the  defendants. 


IN  THE  EXCHEQUER   CHAMBER. 


<In  Ebbob  fbom  the  Goubt  of  Exghequbb.) 
HARVEY  V.  BRYDGES. 

[1  Exchequer,  261—263.] 

[Thb  plaintiff  having  brought  a  writ  of  error  on  the  judgment  of 
the  Court  of  Exchequer  (3)  ]  the  case  was  now  argued  by  MiUer,  for 
the  plaintiff: 

*  *  [The  plea  of  libetiim  tenementum]  ^affords  no  justification 
for  the  forcible  expulsion  of  the  plaintiff  and  his  family  from  the 
premises.  The  declaration  states,  that  the  plaintiff  was  in  the 
actual  possession  and  occupation  of  the  premises,  which  must  be 
taken  to  mean  the  legal  occupation,  and  though  the  defendant 
might  be  tenant  at  will  or  by  sufferance,  and  the  plaintiff  could 
determine  such  tenancy  by  entry,  yet  he  has  no  right  to  expel  the 
plaintiff  by  force. 

(Patteson,  J. :  It  was  formerly  the  practice  to  plead  ''  as  to  the 


(1)  4  B.  B.  694  (8  T.  B.  357). 

(2)  See  per  Fry,  J.,  in  BeddftU  v. 
MaiUand  (1881)  29  Ch.  D.  at  p.  189. 


~-j.  a  P. 

(3)  Supra,  p.  718. 


1847. 
June  18. 

[  1  Ex.  261.  ] 


[  •262  ] 
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Harvst      force  and  arms,  and  against  the  peace,  &c.''  Not  guilty,  and  as  to 
Bbtdgib,     the  other  part  of  the  declaration  a  justification  (i).) 

[He  cited  Peiry  v.  Fitzhowe  (2).] 

Martin,  for  the  defendant,  was  not  called  upon. 

Lord  Denman,  Ch.  J. : 

^  *26s  ]  We  have  no  doubt  whatever  that  *the  plea  is  good.     I  may  observe 

that  in  the  case  of  Perry  v.  Fitzhowe  great  pains  were  taken  to  dis- 
tinguish the  case  of  a  peculiar  and  articulate  justification  of  all  the 
acts  charged  to  have  been  committed,  from  a  case  like  that  of  Ta^hr 
V.  Cole  (»),  where  it  was  evident  from  the  plea  that  there  were  no 
acts  of  violence,  but  the  words  used  in  the  declaration  were  only 
those  of  the  ordinary  language  of  the  law,  stating  a  trespass 
committed  with  so  much  force  as  was  necessary  to  change  the 

possession. 

Judgment  affinned. 

♦  ■ 

IN  THE  COURT  OF  EXCHEQUER. 
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18*6.  SMITH  AND  Othbrb  v.  MAWHOOD. 

(14  Meeeon  &  Welsby,  452—464 ;  S.  C.  15  L.  J.  £z.  149.) 

^  ^*  4R2*1^'  ^®  25th  and  26th  sections  of  the  Excise  License  Act,  6  Geo.  IV.  c  81  (4), 

which  subject  to  pentdties  any  manufacturer  of  or  dealer  in  or  seller  of 
tobacco,  who  shall  not  have  his  narnc^  painted  on  his  entered  premises  in 
manner  therein  mentioned ;  or  who  shall  manufacture,  deal  in,  retail,  or 
sell  tobacco  without  taking  out  the  license  required  for  that  puipose,  do  not 
avoid  a  contract  of  sale  of  tobacco  made  by  a  manufacturer  or  dealer  who 
has  not  complied  with  the  requisites  of  these  sections ;  their  effect  is  merely 
to  impose  a  penalty  on  the  offending  party  for  the  benefit  of  the  revenue. 

But  where  it  appears  that  the  intention  of  the  Legislature  was  to  prolubit 
the  contract  itseU,  although  that  be  only  for  purposes  of  revenue,  the 
contract  is  illegal  and  void,  and  no  action  can  be  maintained  upon  it  (5). 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Second  plea,  that  the  goods  in  the  first  count  mentioned  were 
divers  quantities  of  tobacco,  and  the  same,  and  each  and  every  of 
them,  were  sold  and  delivered  by  the  plaintifiis,  as  manufacturers  of 

(1)  See  Lev.  Ent.  175,  178, 181 ;  PL      and  9.— J.  G.  P. 
Ass.  485.  (5)  Cited  by  Cotton,  L.  J.,  in  Mdlu$ 

(2)  (1846)  8  a  £.  757.  v.  Shirley  Local  Board  (1885)  16  a  B. 

(3)  1  B.  R.  706  (3  T.  E.  292).  Div.  i46;  55  L.  J.  Q.  B.  143,-^.  G.  P. 
i4)  Bee  30  &  31  Vict.  c.  90,  ss.  8 
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tobacco,  after  the  6th  Jaly,  1886,  to  wit,  on  &c.,  and  that  the  account  Smith 
in  the  last  count  mentioned  was  stated  between  the  plaintiffs  and  mawhood. 
the  defendant  of  and  concerning  the  monies  claimed  to  be  due  from 
the  defendant  to  the  plaintiffs,  in  respect  of  the  said  sale  and  delivery 
of  the  said  goods,  and  of  and  concerning  no  other  monies  or  debts, 
and  the  money  in  the  last  count  mentioned  as  found  to  be  due  upon 
the  said  account,  was  and  is  the  money  claimed  to  be  due  in  respect 
of  the  said  sale  and  delivery  of  the  said  goods,  and  no  other  money ; 
and  that  the  plaintiffs  had  not,  at  any  time  before,  or  at  the  time  of 
the  sale  and  delivery  of  the  said  goods,  or  any  or  either  of  them, 
taken  out  or  obtained  any  excise  license,  required  by  the  statute  in 
such  case  made  to  be  taken  out  by  every  manufacturer  of  tobacco  or 
snuff,  or  any  excise  license  required  to  be  taken  out  by  every  dealer 
in  or  seller  of  tobacco  or  snuff,  and  containing  or  setting  forth  the 
purpose,  trade,  or  business  of  the  plaintiffs,  and  the  true  names  and 
places  of  abode  of  the  plaintiffs,  and  the  place  at  which  their  business 
was  carried  on,  and  authorizing  them  to  sell  the  said  tobacco ;  but, 
on  the  contrary  thereof,  the  plaintiffs  sold  and  delivered  the  said 
tobacco,  and  every  part  thereof,  without  having  taken  out  any  excise 
license  authorizing  them  to  manufacture  or  sell  *the  said  tobacco,  [  *-^5S  ] 
contrary  to  the  form  of  the  statute  in  such  case  made.  Verification. 
Third  plea,  that  the  plaintiffs,  before  and  at  the  time  of  contracting 
the  several  supposed  debts  in  the  declaration  mentioned,  were  manu- 
facturers of  and  dealers  in  tobacco,  and  were  and  are,  as  such 
manufacturers  and  dealers,  required  by  the  laws  of  the  excise  to 
make  entry  of  their  premises,  in  order  to  exercise  and  carry  on 
therein  their  trade  and  business  as  such  manufacturers  and  dealers 
in  tobacco ;  and  that  the  plaintiffs,  before  and  at  the  time  of  the 
sale  and  delivery  of  all  the  goods  in  the  first  count  mentioned,  had 
taken  out  such  excise  license  as  by  the  statute  in  such  case  made  is 
required  to  be  taken  out  by  every  manufacturer  of  tobacco  or  snuff, 
and  had  duly  entered  the  premises  in  which  they  exercised  and 
carried  on  their  said  trade  and  business,  to  wit,  premises  situate  and 
being  No.  67,  Bed  Gross  Street,  Gripplegate,  in  the  city  of  London ; 
and  that  the  goods  in  the  first  count  mentioned,  and  every  of  them 
and  every  part  thereof,  were  tobacco  sold  and  delivered  at  the  said 
premises  to  the  defendant  by  the  plaintiffs,  as  such  manufacturers, 
80  exercising  and  carrying  on  business  at  and  in  the  said  premises, 
and  in  the  course  of  the  said  trade  and  business  of  manufacturers 
and  dealers  in  tobacco,  carried  on  by  them  in  and  upon  the  said 
premi^Py  mi  ^ftor  (he  filth  day  of  July  in  the  year  of  our  Lord 
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Smith  1825,  to  wit,  on  the  15th  March,  1845  ;  and  that  the  account  in  the 
Mawhood.  ^^^^  coant  mentioned  was  stated  of  and  concerning  the  price  of  such 
goods  so  sold  and  delivered  as  in  this  plea  aforesaid,  and  of  and  con- 
cerning no  other  monies  or  debts ;  and  the  money  in  the  last  count 
mentioned,  as  found  to  be  due  upon  the  said  account,  was  and  is  the 
price  of  such  goods  so  sold  and  delivered  as  in  this  plea  aforesaid, 
and  no  other  money.  And  the  defendant  further  says,  that  the 
plaintiffs  had  not,  before  or  at  the  time  of  the  said  sale,  painted, 
placed,  or  fixed,  or  caused  to  be  painted,  placed,  or  fixed,  in  letters 
[  *^^*  J  ^publicly  visible  and  legible,  and  at  least  one  inch  long,  in  or  upon 
their  said  entered  premises,  their  names  respectively,  at  full  length, 
or  the  name  or  style  of  the  firm  or  partnership  under  which  the 
plaintiffs  carried  on  the  said  trade  and  business,  and  after  each 
name  or  names  the  word  "  licensed,"  with  any  word  or  words  added 
thereto  necessary  to  express  the  purpose,  or  trade  or  business,  for 
which  such  license  had  been  and  was  granted,  in  some  conspicuous 
place  on  the  outside  of  the  front  of  the  said  premises,  over  the 
principal  outward  door  or  gate  or  entrance  door  thereto,  and  not 
more  than  three  feet  from  the  top  of  such  outward  door  or  gate  or 
entrance  door ;  but  on  the  contrary  thereof,  the  plaintiffs  wholly 
neglected  so  to  do,  and  therein  wholly  failed  and  made  default, 
contrary  to  the  form  of  the  statute  in  such  case  made :  and  the 
plaintiffs  sold  and  delivered  the  said  goods  to  the  defendant,  and 
each  and  every  of  them,  at  and  from  the  said  premises,  contrary  to 
the  form  of  the  statute  in  such  case  made.    Verification. 

The  plaintiffs  demurred  specially  to  each  of  these  pleas;  and 
assigned  {inter  alia)  the  following  causes  of  demurrer  to  the  second 
plea :  That  the  said  second  plea  confesses  the  matter  and  substance 
of  the  said  declaration,  but  does  not  avoid  the  same :  That  the  want 
of  such  license  or  licenses  as  in  the  said  second  plea  mentioned  does 
not  invalidate  the  contracts  confessed  in  and  by  the  said  plea,  or 
bar  the  plaintiffs  from  recovering  upon  the  same :  That  the  said 
second  plea  does  not  state  or  show  any  cause  or  reason  why  the 
plaintiffs  were  bound  to  take  out  a  license  to  manufacture  tobacco, 
or  a  license  as  dealers  in  or  sellers  of  tobacco :  That  it  is  not  stated 
in  or  by  the  second  plea,  that  the  plaintiffs  were  at  any  time  manu- 
facturers of  tobacco,  and  that  if  it  be  meant  by  the  allegation  in  the 
plea  contained,  to  the  effect  that  the  said  goods  were  sold  by  the 
plaintiffs  as  manufacturers  of  tobacco,  to  imply  that  the  plaintifiia 
[  *466  ]  were  such  manufacturers,  the  said  allegation  *is  indirect  and  argu- 
mentative, and  presents  and  offers  no  certain,  decisive,  or  pertinent 
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issue ;  whereas  the  defendant  ought  to  have  directly  and  positively       smith 
stated  that  the  plaintiffs  were  manufacturers  of  tobacco  at  the  time    mawhood. 
of  the  said  sale :  That  it  is  not  averred  in  or  by  the  said  second 
plea,  that  the  plaintiffs  were  at  any  time  dealers  in  or  sellers  of 
tobacco,  and  that  the  same  cannot  be  properly  inferred  from  the 
fact  in  the  said  plea  mentioned,  that  the  plaintiffs  have  sold  tobacco 
to  the  defendant ;  and  that  even  if  it  could  be  so  inferred,  the  said 
plea  is  insufficient,  uncertain,  and  informal,  in  not  directly  and 
positively  alleging  that  the  plaintiffs  were  dealers  in  or  sellers  of 
tobacco  at  the  time  of  the  said  sale  to  the  defendant :  That  it  is  not 
stated  or  shown  in  or  by  the  said  second  plea,  that  the  said  tobacco 
so  sold  and  delivered  by  the  plaintiffs  to  the  defendant  was  tobacco 
manufactured  by  the  plaintiffs,  nor  does  it  even  appear  by  the  said 
second  plea  that  the  said  tobacco  was  manufactured  and  not  raw 
tobacco :  That  for  aught  that  appears  in  or  by  the  said  second  plea, 
the  said  tobacco  might  have    been   foreign  tobacco,   remaining 
deposited  and  secured  in  the  import  warehouses,  before  payment 
of  the  import  duty  thereon,  and  legally  saleable  without  a  license, 
according  to  the  provisions  of  the  said  statute  :  That  it  is  not  stated 
in  or  by  the  said  second  plea,  that  the  plaintiffs  were  not  duly 
licensed  at  the  time  of  their  manufacturing  the  said  tobacco,  (if  it 
be  intended  to  allege  that  they  did  manufacture  the  same),  but  on 
the  contrary  thereof,  it  is  quite  consistent  with  the  said  second  plea, 
that  the  plaintiffs,  being  duly  licensed,  manufactured  the  said 
tobacco  and  sold  the  same  to  the  defendant  at  some  subsequent 
time,  when  the  plaintiffs  had  ceased  to  be  manufacturers  of  tobacco, 
and  yet  were  not  dealers  in  the  same :  That  it  does  not  appear  in  or 
by  the  said  second  plea,  that  the  said  sale  or  manufacture  of  the 
said  tobacco  was  made  or  took  place  in  the  United  Kingdom  of  Great 
^Britain  and  Ireland,  or  that  the  plaintiffs  or  the  defendant  were       [  *466  ] 
resident  in  the  said  kingdom,  or  subject  to  the  laws  thereof :  That 
it  does  not  distinctly  appear  in  or  by  the  said  second  plea,  that  the 
plaintiffs  did  not  take  out  proper  licenses  at  some  time  after  the  said 
sale  and  delivery,  but  during  the  same  year,  computed  as  in  the 
said  statute  mentioned,  authorizing  them  by  relation  to  manufacture 
and  sell  the  said  tobacco  in  the  said  plea  mentioned  :  That  it  does 
not  appear  in  or  by  the  said  second  plea  that  the  plaintiffs  were 
not  properly  licensed  at  the  time  of  the  stating  of  the  said  account 
as  in  the  said  plea  mentioned :  That  as  to  the  last  count  of  the 
declaration,  the  said  plea  amounts  to  the  general  issue,  &c. 
The  causes  of   demurrer  to  the  third  plea  werei   That  the 
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Smith  facts  in  that  plea  mentioned  do  not  constitute  a  defence  to 
Mawhood.  this  action,  the  same  being  directly  collateral  to  the  contracts 
in  the  declaration  mentioned:  That  it  does  not  appear  in  or  by 
the  said  third  plea,  that  the  tobacco  therein  mentioned  was 
tobacco  manufactured  by  the  plaintiffs,  nor  is  it  even  shown 
that  it  was  manufactured  tobacco,  and  not  raw  tobacco:  That 
if  it  can  be  implied  from  any  averments  in  the  said  third  plea  that 
the  said  tobacco  was  manufactured  by  the  plaintiffs,  such  aver- 
ments are  indirect  and  argumentative:  That  the  plea  ought  to 
have  shown,  and  does  not  show,  that  the  particular  sale  therein 
mentioned  was  one  requiring  a  manufacturer's  or  a  dealer's  license 
to  authorize  it :  That  it  is  not  directly  and  positively  stated  that 
the  names  of  the  plaintiffs,  or  the  name  or  style  of  the  firm 
or  partnership  under  which  they  carried  on  their  business,  were 
not  painted,  placed,  or  fixed  in  or  upon  the  said  premises,  but  only 
that  the  plaintiffs  had  not  painted,  placed,  or  fixed,  or  caused  to  be 
painted,  &c.,  the  said  names  as  aforesaid :  That  it  is  not  stated  or 
shown  in  or  by  the  said  third  plea  that  the  said  last-mentioned 
[  *457  ]  tobacco  was  upon  the  said  premises  at  the  time  of  *the  said  sale : 
That  so  far  as  it  relates  to  the  last  count  of  the  declaration,  the 
said  third  plea  amounts  to  the  general  issue,  &c. 
Joinder  in  demurrer. 

Fishf  in  support  of  the  demurrer : 

Both  these  pleas  are  bad  in  substance.  The  substantial  question 
in  the  case  depends  on  the  construction  to  be  put  upon  the  25th 
and  26th  sections  of  the  Excise  License  Act,  6  Geo.  lY.   c.  81. 

[  *458  ]  On  the  part  of  the  plaintiffs  it  is  contended,  "^first,  that  no  license 
is  required  on  the  sale  of  tobacco,  unless  when  sold  by  a  person 
exercising  or  carrying  on  the  trade  or  business  of  "  a  dealer  in  or 
seller  of  tobacco ; "  and  secondly,  that  even  if  such  license  be  required 
to  be  taken  out  by  a  party  not  being  "  a  dealer  in  or  seller  of 
tobacco,*'  the  omission  to  take  out  such  license  merely  exposes  the 
party  to  the  penalty  imposed  by  the  Act,  and  does  not  vitiate  the 
contract  of  sale,  so  as  to  estop  him  from  maintaining  an  action  for 
the  price  of  the  tobacco  sold.  [He  cited  Wetlieiell  v.  Jones (i)^ 
The    Gas    Light   and    Coke    Company   v.    Turner  (2),    Brown   v- 

[  460  ]        Duncan  (3),  Bensley  v.  Bignold  (4),  and  Foster  v.  Taylor  (b).]     As  to 

(1)  3B.  &  Ad.  226.  698,  707. 

(2)  5    Bing.   N.    C.   666;    S,  C.    6  (4)  24  R.  B.  401  (5  B.  &  Aid.  335). 
Bing.  N.  0.  324.  (5)  39  E.  E.  698  (5  B.  &  Ad.  887). 

(3)  10  B.  &  C.  93.     Stated  39  B.  E. 
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the  third  plea,   *     *   the  same  objection  applies  to  it  as  to  the  former       Smith 
plea,  namely,  that  the  contract  is  not  vitiated  by  non-compliance    mawhood. 
with  the  statute,  and  therefore  the  action  is  maintainable. 

Pearson,  contra : 
*     ♦    With  respect  to  the  general  question,  it  is  laid  down  by       [  46i  ] 
Lord  Holt,  in  Bartlett  v.  Finor(i),  that  "a  penalty  implies  a 
prohibition."    This  is  a  contract  with  reference  to  a  thing  pro- 
hibited, and  therefore  void.     The  case   of  Brown  v.  Duncan  is 
strongly  questioned  by  Parke,   B.,  in   Cope  v.   Rowlands.     The 
Court  ought  to  step  in  wherever  they  *8ee  that  the  disallowing       [•462] 
of  the  contract  will  aid  the  object  of  the  Legislature  in  securing 
the  revenue.    Every  subject  has  an  interest  to  assist  in  protecting 
the  revenue  from  frauds ;  and  the  Court  will  not  inquire  into  the 
amount  of  this  interest.     Tyson  v.  Thomas  (2)  is  an  authority  for 
the  defendant. 

(BoLFB,  B. :  There  the  parties  were  prohibited  from  contracting 
except  by  the  weight  mentioned  in  the  Act.) 

In  LitUe  v.  Poole  (3),  and  Law  v.  Hodson  (4),  there  was  no  express 
prohibition  of  the  contract. 

(BoLFB,  B. :  Those  were  cases  of  regulations  to  protect  one  party 
to  a  contract  from  fraud  by  the  other  party.) 

So  here  the  object  is  to  protect  that  in  which  all  the  subjects  of 
the  realm  have  an  interest — the  revenue.  What  interest  has  the 
party  for  whom  printing  is  done,  that  the  printer's  name  should  be 
at  the  bottom  of  the  page  ?  That  provision  is  not  directed  against 
fraud  between  the  parties ;  yet,  if  it  be  violated,  the  price  of  the 
work  cannot  be  recovered :  Bensley  v.  Bignold  (5),  Stephent  v. 
Robinson  (6). 

(Aldhrson,  B.  :  But  there  the  Legislature  has  prohibited  the  act 
itself.  If  you  can  show  that  the  Legislature  has  here  prohibited 
the  act  of  selling,  the  case  falls  within  those  authorities.) 

They  have  prohibited  it,  by  saying  that  the  sale  shall,  under  such 
circumstances,  be  subject  to  a  penalty. 

(1)  Carth.  262.  (4)  10  B.  B.  513  (11  East,  300). 

(2)  M'CleL  Ac  Y.  119.  (5)  24  B.  B.  401  (6  B.  &  Aid.  335). 

(3)  32  B.  B.  630  (9  B.  4  C.  192).  (6)  2  C|>.  &  J.  209, 
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Smith  (Parke,  B.  :  Toa  must  show  that  the  object  of  the  Legislature 

Mawhood.  ^^8  to  prevent  the  contract  from  being  entered  into.  The 
argument  on  the  other  side  is,  that  the  only  effect  of  its  being 
entered  into  is  that  the  party  shall  pay  a  certain  sum  by  way 
of  penalty,  in  aid  of  the  revenue.  As  to  the  third  plea,  it  is 
quite  idle  to  say  that  an  enactment,  which  requires  the  party  to  put 
his  name  of  a  certain  length  over  the  door  of  his  house,  amounts 
to  a  prohibition  of  a  contract  in  that  house  unless  this  be  done.) 

[  *^63  ]  It  is  submitted  *that  the  Act  of  Parliament  in  effect  prohibits  a 
contract  of  sale  made  by  the  manufacturer  or  dealer  in  such  a 
house,  by  the  imposition  of  the  penalty. 

Fish  was  not  called  upon  to  reply. 

Pabke,  B.  : 

With  respect  to  the  second  plea,  that  is  clearly  defective  for 
want  of  an  allegation  that  the  sale  of  this  tobacco  was  a  dealing  in 
tobacco,  so  as  to  require  a  license.  But,  even  if  it  were  good  on 
that  ground,  I  think  the  object  of  the  Legislature  was  not  to 
prohibit  a  contract  of  sale  by  dealers  who  have  not  taken  out  a 
license  pursuant  to  the  Act  of  Parliament.  If  it  was,  they  certainly 
could  not  recover,  although  the  prohibition  were  merely  for  the 
purpose  of  revenue.  But,  looking  at.  the  Act  of  Parliament,  I 
think  its  object  was  not  to  vitiate  the  contract  itself,  but  only 
to  impose  a  penalty  on  the  party  offending,  for  the  purpose  of  the 
revenue.  The  plaintiffs,  therefore,  would  be  entitled  to  recover 
upon  their  contract,  according  to  the  principle  laid  down  in  Johnson 
V.  Hudson. 

The  third  plea  is  not  bad  in  form,  because  it  alleges  that  the 
plaintiffs  are  dealers  in  and  manufacturers  of  tobacco :  but  it  is 
bad  upon  the  other  ground,  that  the  Legislature  did  not  intend 
to  vitiate  the  contract  by  reason  of  a  non-compliance  with  the 
requisites  of  the  26th  section,  but  only  to  render  the  party  carrying 
on  trade  upon  such  premises  liable  to  a  penalty.  I  quite  agree, 
that  if  it  be  shown  that  the  Legislature  intended  to  prohibit  any 
contract,  then,  whether  this  were  for  the  purpose  of  revenue  or 
not,  the  contract  is  illegal  and  void,  and  no  right  of  action  can 
arise  out  of  it. 

Aldbrson,  B.  : 

With  respect  to  the  second,  plea,  that  ia  clearly  defective,,  on  the 
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special  ground  assigned  as  cause  of  demurrer,  namely,  that  it  does       Smith 
not  show  that  the  plaintiffs  were  dealers  in  or  manufacturers  of    mawuood. 
tobacco ;    and  I   *shall  therefore   say  nothing  further   upon  it.       [  '^64  ] 
With  respect  to  the  question  arising  on  the  third  plea,  I  think 
the  true  principle  of  law  is  that  which  has  been  stated  by  my 
brother  Pabeb.     The  question  is,  does  the  Legislature  mean  to 
prohibit  the  act  done  or  not?     If  it  does,   whether  it  be  for 
the  purposes  of  revenue  or  otherwise,  then  the  doing  of  the  act 
is  a  breach  of  the  law,  and  no  right  of  action  can  arise  out  of  it. 
But  here  the  Legislature  has  merely  said,  that  where  a  party 
carries  on  the  trade  or  business  of  a  dealer  in  or  seller  of  tobacco, 
he  shall  be  liable  to  a  certain  penalty,  if  the  house  in  which  he 
carries  on  the  business  shall  not  have  his  name,  &c.  painted  on  it, 
in  letters  publicly  visible  and  legible,  and  at  least  an  inch  long,  and 
so  forth.    He  is  liable  to  the  penalty,  therefore,  by  carrying  on  the 
trade  in  a  house  in  which  these  requisites  are  not  complied  with ; 
and  there  is  no  addition  to  his  criminality  if  he  makes  fifty  con- 
tracts for  the  sale  of  tobacco  in  such  a  house.    It  seems  to  me, 
therefore,  that  there  is  nothing  in  the  Act  of  Parliament  to  prohibit 
every  act  of  sale,  but  that  its  only  effect  is  to  impose  a  penalty,  for 
the  purpose  of  the  revenue,  on  the  carrying  on  of  the  trade  without 
complying  with  its  requisites.     I  am  of  opinion,  therefore,  that 
both  the  pleas  are  bad,  and  that  our    judgment  should  be  for 
the  plaintiff. 

BoLFB,  B.,  concurred. 

Platt,  B.  : 

I  am  of  the  same  opinion,  for  the  reasons  which  have  been 
stated  by  my  learned  brothers.  The  case  of  Johnson  v.  Hudson 
appears  to  me  to  lay  down  the  correct  principle  of  law,  and  I  am 
unable  to  distinguish  that  case  from  the  present. 

Judgment  for  the  plaintiffs. 


BAKER  V.  WALKER.  i84b. 

JUHB  27 

(14  Meeson  &  Welsby,  465—468 ;  S.  C.  3  Dowl.  &  L.  46 ;  14  L.  J.  Ex.  371.)  . " 

To  an  action  against  the  maker  of  a  promissory  note  payable  three        ^     "  -^ 
months  after  date,  the  defendant  pleaded,  that  the  promissory  note  was 
made  and  delivered  by  him  to  the  plaintiff  for  and  on  account  of  a  judgment 
debt  recovered  by  the  plaintiff  against  him,  and  that  except  as  aforesaid, 
there  never  was  any  consideration  or  value  for  the  making  or  delivery  of 
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Bakbb  the  said  note  to  the  plaintiff :  Held,  that  the  plea  was  bad,  inasmuch  aa  it 

«.  showed  there  was  an  existing  debt  on  account  of  which  the  note  was  made. 

Walker.  and  the  giving  of  the  note  was  evidence  of  an  agreement  by  the  plaintiff  to 

suspend  his  remedy  upon  the  judgment,  which  was  a  sufficient  consideration 

for  the  note. 

Debt.  The  first  count  of  the  declaration  stated,  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sums  of  182.  2«.  6d. 
and  71.  18«.,  upon  a  judgment  recovered  against  the  defendant 
The  second  alleged  that,  on  the  21st  of  March,  1844,  the  defen- 
dant made  his  promissory  note,  and  thereby  promised  to  pay  the 
plaintiff  261.  5s.  three  months  after  the  date  thereof. 

Flea  to  the  second  count,  as  far  as  the  same  relates  to  the  sum 
of  201.  ISs.  6d.,  parcel  of  the  said  sum  of  26{.  Bs.,  that  the  said 
promissory  note  was  made  and  delivered  by  him  the  defendant 
to  the  plaintiff  for  and  on  account  of  a  certain  judgment  debt 
of  20^  158.  6d.  recovered  by  the  plaintiff  against  the  defendant, 
and  that,  except  as  aforesaid,  there  never  was  any  considera- 
tion or  value  for  the  making  or  delivery  of  the  said  note  to 
the  plaintiff. 

Replication,  de  mjurid. 

Special  demurrer,  assigning  for  causes,  that  the  general  replica- 
tion de  injuria  is  inapplicable  to  this  case,  inasmuch  as  the  plea  to 
which  it  is  pleaded  involves  matter  of  record,  which  is  not  triable 
by  the  country. 

Joinder  in  demurrer. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff  was, 
that  the  plea  was  bad,  as  it  showed  on  the  face  of  it  a  good  and 
sufficient  consideration  for  making  the  promissory  note. 

Hiigh  Hill,  in  support  of  the  demurrer : 

The  replication  is  clearly  bad,  as  it  puts  in  issue  the  matter  of 
record  alleged  in  the  plea. 

(Fabee,  B.  :  No  doubt  the  replication  is  bad,  but  what  do  you 
say  to  the  plea  ?) 

Secondly,  the  plea  is  good.  The  promissory  note  is  not  stated  to 
be  payable  to  order ;  and  as  it  was  given  without  consideration, 
[  *466  ]  the  party  making  it  was  not  bound  to  pay  it.  It  appears  *by  the 
plea  that  it  was  given  on  account  of  the  judgment  debt,  and 
probably  on  the  supposition  that  it  would  suspend  the  remedy 
upon  the  judgment  until  the  note  became  due  and  was  dishonoured; 
bgt  it  wpujid  not  suspend  the  judjgment  dpbt^  or  the  remedy  (q 
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recover  it,  for  a  single  moment,  more  especially  as  it  was  not  made  bakkb 
negotiable,  and  it  was  therefore  no  consideration  whatever  for  the  walkeb. 
defendant's  promise.  In  Oreen  v.  Harrington  (i),  which  was  assumpsit 
for  rent  of  a  house  and  land  upon  a  demise,  on  motion  in  arrest  of 
judgment,  it  was  urged  "  that  no  action  lay  upon  this  promise,  but 
it  is  debt  for  the  rent  of  land,  and  the  assumpsit  is  of  a  less  nature; 
as  if  one  be  indebted  upon  an  obligation,  and  that  being  forfeited 
he  promised  to  pay  it,  no  action  lies,  for  the  debt  is  due  upon  the 
obligation ;  "  which  the  Court  agreed  to. 

(Fabkb,  B.  :  That  case  is  distinguishable  from  the  present,  as 
that  is  the  case  of  a  mere  promise,  without  any  security.  Would 
not  the  plaintiff,  by  accepting  this  promissory  note,  suspend  his 
remedy  upon  the  judgment  for  three  months  ?) 

No,  not  in  the  present  case,  as  the  note  was  not  made  payable  to 
order.  It  amounts  to  nothing  more  than  a  mere  naked  promise. 
In  an  Anonymous  case  (2),  it  was  held,  that  a  promise  by 
a  defendant  to  pay  a  judgment  debt,  in  consideration  that  the 
plaintiff  would  stay  execution  thereon,  would  not  support  an  action 
of  assumpsit.  Lord  Mansfield,  Gh.  J.,  there  says:  ''If  the 
undertaking  had  been  by  a  third  person  in  consequence  of  the 
forbearance,  it  would  have  been  a  good  ground  of  assumpsit 
against  such  third  person.  But  here  the  promise  is  by  the 
defendant  himself,  to  pay  a  debt  to  which  he  was  before  liable 
upon  record ;  and  therefore  I  am  of  opinion  that  such  promise  is 
no  ground  upon  which  to  raise  an  assumpsit."  A  mere  parol 
agreement  to  give  time  to  the  principal  does  not  discharge  the 
surety  at  law. 

(Pabke,  B.  :  This  is  something  more  than  a  parol  agreement —       T  ^^^  3 
it  is  a  security.) 

In  Davis  v.  Gyde  (3),  it  was  held  that  a  promissory  note  given  by 
the  tenant  to  his  landlord  for  rent  does  not  extinguish  the  claim  for 
such  rent,  which  is  a  debt  of  a  higher  nature  than  that  arising 
upon  the  note ;  and  that  the  receipt  of  such  note  did  not  of  itself 
suspend  the  right  of  distress  until  the  note  was  due. 

(Pabke,  B.  :  There  was  no  averment  there  of  any  express 
agreement.) 

(1)  Hutton,  34,  35.  (3)  41  B.  B.  489  (2  Ad.  &  El.  623; 

(2)  1  Cowp.  128.  4  Nev.  &  M.  462). 
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Bakbb       Nor  IB  there  here ;  and  it  is  distinctly  alleged  in  the  plea  that  there 
Walkbb.     ^^s  ^^  other  consideration  for  the  making  or  delivery  of  the  note. 

(Pabkb,  B.  :  A  promissory  note  given  for  the  debt  of  a  third 
person  suspends  the  right  of  action,  although  no  new  consideration 
be  given.    His  Lordship  referred  to  Lechmere  v.  Fletcher  (i).) 

In  Davis  v.  Gyde,  Littlbdalb,  J.,  says  :  "  Mease  v.  Mease  (2),  and 
other  cases  which  are  there  cited,  serve  to  show  that  you  cannot 
plead  a  parol  agreement  to  extend  the  time  for  the  payment  of  a 
specialty  debt : "  and  a  fortiori  a  debt  of  record. 

(Parke,  B.  :  But  that  does  not  show  the  converse,  that  it  being 
a  debt  due  on  a  specialty,  it  is  an  answer  to  an  action  on  a  pro- 
missory note  given  for  it.  If  I  give  a  promissory  note  for  the  debt 
of  a  third  person,  I  am  bound  to  pay  it  when  due.  If  that  be  so,  I 
do  not  see  why  it  is  not  a  suspension  of  the  remedy  in  the  case  of 
a  specialty  debt.  The  Anonyniovs  case  cited  from  Cowper  was  that 
of  a  simple  promise,  without  any  security :  but  a  promissory  note 
is  a  security.) 

In  this  case  the  note  was  not  negotiable,  and  was  therefore  no 
suspension  of  the  action  upon  the  judgment.  In  Popplewell  v. 
Wilson  (s),  where  it  was  held  that  a  promissory  note  for  the  debt  of 
another  was  within  the  stat.  3  Anne,  c.  9,  the  note  was  evidently 
payable  to  order;  but  where  it  is  not,  it  will  not  suspend  the 
[  *468  ]  time  of  payment ;  and  therefore  *the  party  giving  the  note  gets  no 
benefit  from  it,  and  there  is  no  consideration  for  it.  The  plea  is 
therefore  a  good  answer  to  the  action. 

Hance,  contra,  was  stopped  by  the  Court. 

Parkb,  B.  : 

I  am  of  opinion  that  the  plea  is  bad,  for  it  shows  there  was  a 
debt  in  existence  on  account  of  which  the  note  was  made,  and  that 
is  sufficient  to  make  the  note  good.  It  is  like  the  case  of  a  note 
given  for  a  debt  of  a  third  party,  which  has  been  held  to  be  a 
sufficient  consideration.  It  was  so  held  in  PoppleiceU  v.  WiUon, 
and  that  principle  has  been  acted  upon  in  many  other  cases.  A 
promissory  note,  although  not  a  specialty,  resembles  a  specialty, 
and  at  all  events  it  is  a  security.    Where  a  man  who  has  a  judgment 

(1)  38  E,  E.  688  (1  Or.  &  M.  623).  (3)  1  Stra.  264. 

(2)  1  Salk.  325. 
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debt  takes  from  his  debtor  a  promissory  note  for  the  amount,  pay-       Baksb 

able  at  a  certain  time,  it  must  be  inferred  that  he  thereby  enters      walkbb. 

into  an  agreement  to  suspend  his  remedy  for  that  period,  and  if  so, 

that  is  a  good  consideration  for  the  giving  of  the  note.    Here,  there 

being  a  judgment  debt,  a  promissory  note  is  given  for  the  amount 

of  it,  and  that  is  evidence  of  an  agreement  to  suspend  the  judgment 

until  the  note  is  due,  which  is  a  sufficient  consideration  to  support 

an  action  on  the  note.    This  distinguishes  the  case  from  Serle  v. 

Waterworth  (i).    I  am  therefore  of  opinion  that  the  plea  is  bad,  and 

that  the  plaintiff  is  entitled  to  judgment. 

Aldbrson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Ex  PARTE  BUCKLEY,  In  re  CLAKKE  (2).  i846. 

July  2. 
(14  Meeson  &  Welsby,  467-474 ;  S.  C.  14  L.  J.  Ex.  341.)  JL_ 

Messrs.  J.  C,  R.  M.,  J.  P.,  and  T.  S.,  carrying  on  business  as  bankers,  a  L  ^^^  J 
promissory  note  in  the  following  form  was  signed  by  R.  M. :  *'  I  promise  to 
pay  the  bearer,  on  demand,  five  pounds,  value  received.*'  ''For  J.  C, 
R  M.,  J.  P.,  and  T.  S."  '*  R.  M."  :  Held,  that  the  holder  of  this  note  had 
not  a  separate  right  of  action  against  the  party  so  signing,  but  that  the 
firm  were  liable. 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the 
opinion  of  the  Court  of  Exchequer : 

On  the  8l8t  of  May,  1848,  Ajiat  in  bankruptcy  was  issued  against 
John  Clarke,  Bichard  Mitchell,  Joseph  Phillips,  and  Thomas  Smith, 
all  of  Leicester,  in  the  county  of  Leicester,  bankers  and  co-partners, 
carrying  on  business  at  Leicester  aforesaid,  and  also  at  Lutterworth, 
in  the  said  county  of  Leicester,  and  at  Melton  Mowbray,  in  the 
same  county,  and  at  Uppingham  and  Oakham,  both  in  the  county 
of  Rutland,  under  the  style  or  firm  of  Clarke,  Mitchell,  Phillips,  and 
Smith :  the  said  Bichard  Mitchell  also  carrying  on,  in  his  individual 
capacity,  the  business  of  a  hosier  at  Leicester  aforesaid. 

On  the  2nd  of  June,  1848,  the  said  Jiat  was  opened  in  the 
Birmingham  District  Court  of  Bankruptcy,  before  Mr.  Commis- 
sioner Balguy,  when  the  said  J.  Clarke,  B.  Mitchell,  J.  Phillips,  and 

(1)  4  M.  &  W.  9.    The  judgment  in  case  in  the  Court  below,  and  the  latter 

that  case  was  reversed  on  error,  in  Court  gave  judgment  on  the  assump- 

NeUoti  V.  SerUy  Id,  795,  but  the  allega-  tion  that  there  was  no  such  averment, 

tion  that  ''there  never  was  any  other  (2)  See  the  Bills  of  Exchange  Act, 

consideration  for  the  note,"  had  been  1882  (45  &  46  Vict.  c.  61),  s.  85.^ 

omitted  by  mistake  in  the  briefs  of  the  J.  G.  P. 
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Ez  parte  T.  Smith,  were  declared  and  adjudged  bankrupts ;  and  on  the  same 
day,  James  Christie  was  duly  appointed  official  assignee ;  and  on 
the  22nd  of  June,  1848,  Thomas  Edward  Dicey,  Esq.,  Edward 
Allen,  bookseller,  John  Sidney  Crossley,  bookseller,  Robert  Hawley, 
farmer  and  grazier,  and  Thomas  Ward,  were  duly  chosen  creditors' 
assignees  of  the  estate  and  efifects  of  the  said  bankrupts,  and  the 
EAid  fiat  is  now  in  course  of  prosecution. 

Before  and  at  the  date  and  issuing  of  the  said  fiat,  B.  Buckley, 
of  Thurlaston,  in  the  county  of  Leicester,  was  the  bona  fiit  holder 
for  value  of  ten  promissory  notes  (amounting  in  value  to  65/.),  of 
them  the  said  bankrupts,  issued  by  them  from  their  banking 
house  at  Leicester  aforesaid. 

[  *470  ]  Three  of  the  said  notes,  being  for  5Z.  each,  were  (omitting  *the 

date,  number,  and  name  of  the  entering  clerk)  in  the  following 
form: 

''Lbicbsteb  and  Lbicbstbbshirb  Bank.  Jt'5 

''  I  promise  to  pay  the  bearer,  on  demand,  five  pounds,  value 

received. 

For  John  Clarke,  Joseph  Phillips,  and 

Richard  Mitchell,  Thomas  Smith, 

Richard  MitghbiiL.*' 

The  other  seven  notes  (with  the  like  exception  of  date,  number, 
and  name  of  entering  clerk)  were  in  the  following  form  : 

''Lbicbstbr  and  Lbicbstbbshirb  Bank.  £5 

''  I  promise  to  pay  the  bearer,  on  demand,  five  pounds  here,  or  at 
Messrs.  Williams,  Deacon,  Labouchere,  Thornton  &  Co.,  bankers, 
London,  value  received. 

For  John  Clarke,  Joseph  Phillips,  and 

Richard  Mitchell,  Thomas  Smith, 

Richard  MrrcHBUi.'* 

On  the  17th  of  July,  1848,  the  said  Robert  Buckley  exhibited  a 
proof  under  the  said  ^t,  and  was  admitted  a  creditor  against  the 
joint  estate  of  the  said  bankrupt  for  the  sum  of  65/.,  the  amount  of 
the  said  notes. 

On  the  22nd  of  June,  1844,  the  said  Robert  Buckley,  presented 
a  petition  to  the  Court  of  Review,  thereby  offering  to  withdraw  his 
said  proof  against  the  joint  estate,  and  praying  to  be  at  liberty  to 
tender  a  proof  under  the  said^^  for  the  said  debt  of  651.,  against 
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the  separate  estate  of  the  said  Bichard  Mitchell,  and  an  order  was     Ex  parte 
made  on  the  said  petition,  dated  the  9th  of  July,  1844,  by  the  said 
Court  of  Beview,  that  the  said  Robert  Buckley  should  be  at  liberty 
to  withdraw  his  said  proof  against  the  said  joint  ^estate,  and  be  at      [  *47i  ] 
liberty  to  tender  such  proof  (if  any)  as  he  could  establish  against 
the  said  separate  estate  of  the  said  Bichard  Mitchell,  but  the  order  * 
was  to  be  without  prejudice  to  the  question,  whether  he  had  any 
right  of  proof  against  the  said  separate  estate  of  the  said  Bichard 
Mitchell. 

On  the  12th  of  July,  1844,  the  said  Bobert  Buckley  exhibited  a 
proof  under  the  said  Jiat,  and  was  admitted  a  creditor  for  the  said 
debt  of  651.  against  the  said  separate  estate  of  the  said  Bichard 
Mitchell. 

On  the  20th  of  July,  1844,  the  assignees  under  the  said^^  pre- 
sented their  petition  to  the  said  Court  of  Beview,  alleging  that, 
having  regard  to  the  form  of  the  notes,  the  said  bankrupts  became 
jointly  bound  to  pay  the  sums  mentioned  therein,  but  that  the  said 
Bichard  Mitchell  did  not  become  separately  bound  to  pay  the  same, 
and  praying  that  the  said  proof  against  the  said  separate  estate 
might  be  expunged :  and  by  an  order  of  the  said  Court  of  Beview, 
made  upon  the  said  petition,  on  the  80th  day  of  July,  1844,  the 
said  Court  ordered  the  said  proof  to  be  expunged  accordingly. 
The  said  Bobert  Buckley  alleging  himself  to  be  aggrieved  by  the 
last-mentioned  order,  a  special  case  was,  at  his  instance,  stated 
under  the  provision  of  the  Bankrupt  Act,  14  2  Will.  IV.  c.  56,  s.  8, 
by  way  of  appeal  to  the  Lord  High  Chancellor  against  the  said 
order,  and  on  the  hearing  of  the  said  appeal,  on  the  11th  of  April, 
1845,  the  Lord  High  Chancellor  ordered  that  a  case  be  stated  for 
the  opinion  of  the  Barons  of  her  Majesty's  Court  of  Exchequer,  upon 
the  following  questions : 

First,  whether,  if  an  action  at  law  had,  previously  to  the  said 
fiat,  been  brought  against  the  said  Bichard  Mitchell  separately, 
upon  the  three  above-mentioned  notes,  by  the  said  Bobert  Buckley, 
as  the  holder  of  the  said  notes,  the  said  B.  Mitchell  would,  upon 
the  form  of  the  said  notes,  have  had  a  valid  defence. 

Secondly,  whether,  if  an  action  at  law  had,  previously  to  the  said       [  472  ] 
fUit,  been  brought  against  the  said  Bichard  Mitchell  separately  upon 
the  seven  above-mentioned  notes,  by  the  said  Bobert  Buckley,  as 
the  holder  of  the  said  notes,  the  said  Bichard  Mitchell  would,  upon 
the  form  of  the  said  notes,  have  had  a  valid  defence. 

The  case  was  now  argued  by 
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Ex  parte  W.  T.  S.  Daniel,  on  behalf  of  Buckley : 

Buckley. 

The  two  questions  in  this  case  resolve  themselves  substantiallv 

into  one,  whether  Mitchell  is  liable  separately  upon  the  form  of 
these  notes.  That  point  has  been  in  effect  decided  by  Hall  v. 
Smith  (1) ;  in  which  case  it  was  held  that,  where  a  promissory  note, 
beginning,  "  I  promise  to  pay,"  was  signed  by  one  member  of  a 
firm  for  himself  and  his  partners,  the  party  signing  was  severally 
liable  to  be  sued  upon  the  note.  Batlbt,  J.,  there  says,  "  The 
words  used  are,  '  I  promise  to  pay ; '  and  it  is  signed  by  the  defen- 
dant What  then  is  the  import  of  those  words  ?  Surely  that  W. 
Smith  promises.  It  is  true  that  he  promises  for  himself  and  others, 
but  he  alone  promises.  Now  there  are  many  cases  where  a  party, 
entering  into  a  contract  in  his  own  name  on  behalf  of  others,  may 
be  sued,  or  those  for  whom  he  contracts  may  be  sued ;  and  e  converse, 
an  agent  may  sue,  or  the  parties  beneficially  interested  may  sue." 
[He  cited  March  v.  Ward  (2),  Clark  v.  Blackstock  (3),  Doty  v.  Smith  (4), 
and  Oalway  v.  Matthew  (6)]. 

[  ^73  ]  (Parks,  B«  :  The  question  is,  what  is  the  meaning  of  the  words, 

''I,  for  myself  and  three  others  (naming  them),  promise  to  pay?'* 
Does  it  not  mean  that  he  intends  to  bind  all  the  persons  named? 
Here  he  makes  but  one  promise,  and  you  cannot  make  two  promises 
out  of  one.  He  makes  the  promise  as  agent  for  the  others,  and  for 
himself  as  principal.  If  he  really  had  authority  to  subscribe  the 
promise  for  all,  they  all  are  liable;  but  if  not,  then  he  is  personally 
liable, — at  all  events  for  misrepresentation.  There  is  a  clear  dis- 
tinction between  this  case  and  that  of  a  person  signing  for  a  firm 
of  which  he  is  not  a  member.  The  difficulty  in  supporting  Hall  v. 
Smith  is,  that  they  there  make  one  contract  into  two.  The  meaning 
of  it  is,  I  make  this  promise  for  the  firm.) 

The  question  depends  upon  the  form  of  the  note,  and  it  must  be 
[  *474  ]  ^decided  on  the  general  law  applicable  to  contracts.  It  is  found  as 
a  fact  in  the  case  that  Mitchell  carried  on  a  separate  trade.  The 
words,  ''  I  promise  to  pay,"  constitute  a  several  liability.  A  party 
signing  a  note,  though  a  partner  in  a  firm,  may  make  himself 
personally  liable,  and  Mitchell  has  done  so  here. 


(Parke,  B.  :  I  think  the  instrument  must  either  bind  himself  or 

(1 )  1  B.  &  C.  407 ;  2  Dowl.  &  By.  604.      474). 

(2)  3  E.  B.  667  (1  Peake,  177).  (4)  11  Johnson's  American  Bep.  543. 

(3)  17  B.  E.  667  (Holt's  N.  P.  Bep.  (6)  10  B.  B.  289  (1  Camp.  403). 
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the  firm ;  not  both.  It  imports  an  agency  for  the  firm,  in  making  Ex  parte 
a  joint  contract  for  them  and  himself.  Suppose  he  had  said,  "  I, 
as  agent  for  the  firm,  make  this  contract ;  "  would  not  they  all  be 
jointly  liable?  The  partner  is  only  the  agent  of  the  firm  in  making 
the  note.  Here  the  firm  are  liable,  and  you  cannot  make  it  out 
that  they  are  liable  jointly  and  Mitchell  separately.) 

*    *    Suppose,  in  this  case,  Mitchell  had  been  the  clerk  of  the 
firm,  Leadhitter  v.  Farrow  (i)  shows  he  would  be  personally  liable. 

(Pabkb,  B.  :  I  think  you  would  be  told  not ;  because  he  states 
himself  to  be  undertaking  for  the  firm.  Tour  argument  must  go 
this  length,  that  notwithstanding  he  uses  the  name  of  the  firm,  he 
is  liable  only.) 

The  general  principle  of  law  is  *that  the  instrument  is  to  be  con-       L  ^^^^  1 
strued  most  strongly  against  the  party  subscribing  it,  and  here  he 
says,  "  I  promise  to  pay." 

(Pabkb,  B.  :  His  using  the  words,  "  For  John  Clarke,"  &c., 
shows  that  he  makes  the  act  of  signature  for  the  firm.  It  seems 
to  me  that  it  is  difficult  to  say  we  are  to  make  two  contracts  out 
of  one.  It  comes  to  this, — is  this  the  act  of  the  firm  or  the  act  of 
the  individual  ?) 

Shipton  V.  Thornton  (2)  is  important,  as  bearing  on  the  question  of 
the  two  contracts.    *     ♦    * 

(Parks,  B.  :  That  is  not  like  the  present  case,  because  here  he 
says,  '^  I  promise,  &c.  for  John  Clarke,  &c.") 

M.  D.  HiU,  contra  {Chapman  and  Macaxday  with  him)  : 

The  object  of  this  case  was  to  inquire  into  the  validity  of  the 
decision  in  Hall  v.  Smith.     (He  was  then  stopped  by  the  Court.) 

Parks,  B.  : 

This  is  primd  facie  a  promise  by  one  partner,  for  himself  and  the 
other  three  partners,  and  it  amounts  to  one  promise  of  the  four 
persons  constituting  the  firm ;  and  if  Mitchell  had  authority,  the 
firm  is  bound.  I  really  must  say  that  I  think  Hall  v.  Smith  cannot 
be  ^supported.    The  partner,  in  making  the  promise,  is  only  an      [  •476  ] 

(1)  17  E.  B.  345  (5  M.  &  S.  346).  (2)  48  E.  E.  507  (9  Ad.  ft  El.  314 ; 

1  P.  &  D.  216). 

47—2 
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Ex  parte  agent  for  the  firm.  Then  does  it  bind  him  personally,  or  does  it 
bind  the  firm  ?  No  doubt  the  instrument  was  intended  to  bind  the 
firm ;  and  as  he  had  authority  as  a  partner  to  do  it,  it  had  that 
effect.  I  think  we  must  certify  our  opinion  to  the  Lord  Chancellor, 
that  there  was  no  separate  right  of  action  against  Mitchell  upon  any 
of  these  notes. 

Aldbrson,  B.,  concurred. 

Platt,  B.  : 

I  have  no  doubt  that  HaU  v.  Smith  cannot  be  supported. 

A  certificate  in  accordance  with  the  above  decision  was  afterwards 
sent. 


"«•  REDMAN  V.   WILSON. 

June  28. 

—  SAME  V.   HAY. 

^  *^^  ^  (14  Meeson  ft  Welflby,  476—484 ;  S.  C.  14  L.  J.  Ex.  333  ;  9  Jur.  714.) 

Where  a  ship,  insured  against  the  perils  of  the  sea,  was  injozed  by  the 
negligent  loading  of  her  cargo  by  the  natives  on  the  coast  of  Africa,  and  in 
consequence  shortly  afterwards  became  leaky,  and,  being  pronounced 
unseaworthy,  was  run  ashore  in  order  to  prevent  her  from  sinking,  and  to 
save  the  cargo :  Held,  that  the  insurers  were  liable  for  a  constructive  total 
loss,  the  immediate  cause  of  the  loss  being  the  perils  of  the  sea,  although 
the  cause  of  the  unseaworthiness  was  the  negligence  in  the  loading. 

Assumpsit  on  a  policy  of  insurance,  dated  the  7th  July,  1841, 
upon  a  ship  called  the  Lard  Wellington,  on  a  voyage  from  London 
to  Sierra  Leone,  while  there,  and  back  to  her  port  of  discharge  in 
the  United  Kingdom ;  and  by  the  contract  the  assurance  was  to 
commence  at  and  from  London,  and  was  to  continue  during  the 
ship's  abode  there,  and  until  she  should  have  arrived  at  or  as  afore- 
said, and  there  moored  at  anchor ;  and  the  perils  insured  against 
were,  amongst  others,  ''perils  of  the  seas,  men-of-war,  fire,  enemies, 
[  '^^T  ]  pirates,  &c.,  barratry  of  the  master  and  mariners,  *and  all  other 
perils,  losses,  and  misfortunes"  that  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  said  ship.  The  loss  was  averred 
to  be,  that  whilst  the  said  ship  was  proceeding  and  was  on  her  said 
voyage,  and  was  protected  by  the  said  policy,  to  wit,  on  &c.,  the 
said  ship  was  by  the  perils  and  dangers  of  the  seas,  and  stormy  and 
tempestuous  weather,  strained,  broken,  and  damaged,  and  after- 
wards and  whilst  she  was  upon  her  said  voyage,  to  wit,  on  the  day 
and  year  last  aforesaid,  by  reason  of  the  shipment  and  loading  of 
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certain  goods  and  chattels  in  and  on  board  the  said  ship,  to  be  Bedmak 
carried  and  conveyed  therein  on  and  for  freight,  and  in  the  course  wilson. 
and  consequence  thereof,  the  said  ship  or  vessel  accidentally,  and 
without  any  personal  negligence  whatever  of  the  plaintiff,  became 
and  was  further  strained,  broken,  and  damaged,  and  the  said 
straining,  breakage,  and  damage  first-aforesaid  thereby  became 
and  was  aggravated  and  increased.  And,  by  reason  of  the  premises, 
the  said  ship,  after  the  shipment  and  loading  of  the  said  goods 
and  chattels  as  aforesaid,  and  during  the  continuance  of  the  said 
voyage,  became  and  was  broken,  leaky,  and  unseaworthy,  and  unfit 
further  to  proceed  on  her  said  voyage ;  and  the  said  ship  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  was  by  perils  and 
dangers  of  the  seas,  and  other  perils,  losses,  and  misfortunes 
insured  against  by  the  said  policy,  wholly  lost,  and  never  did 
arrive  at  London  aforesaid ;  of  all  which  premises  the  defendants, 
to  wit,  on  &c.,  had  notice.    Breach. 

Pleas  :  first,  that  the  said  policy  of  insurance  was  obtained  from 
the  defendants,  and  they  were  induced  to  make  the  same,  by  and 
through  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff; 
secondly,  that  at  the  time  when  the  said  vessel  departed  and  set 
sail  from  London,  she  was  not  seaworthy ;  and  thirdly,  that  the 
said  vessel  was  not  by  the  perils  of  the  seas,  or  other  perils  or 
losses  ^insured  against  by  the  policy,  strained,  broken,  damaged,  [  *478  ] 
or  lost,  7nodo  et  forma. 

Issue  was  taken  upon  the  above  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Trinity  Term,  1844,  it  appeared  that  the  vessel  arrived  on  her 
voyage  outwards  on  the  2nd  of  September,  1841,  and  went  up  the 
river  at  Sierra  Leone  to  an  island  called  Tassel,  where  she  began 
to  load  her  homeward  cargo  on  the  18th  of  September.  It  appeared, 
also,  that  it  is  usual  for  the  natives  to  be  employed  in  loading 
vessels ;  and  it  was  suggested,  and  the  fact  probably  was,  that  the 
vessel  was  injured  in  loading  her  cargo  of  timber  on  board.  She 
came  down  the  river  to  Freetown  on  the  7th  of  November,  fully 
loaded.  It  was  then  found  that  she  was  leaking.  A  survey  took 
place,  and  the  opinion  of  the  persons  who  examined  her  was  that 
she  could  not  prosecute  her  voyage.  Part  of  her  cargo  was  ordered 
to  be  discharged.  On  the  following  day  there  was  a  slight  tornado; 
two  anchors  were  out,  but  the  vessel  drifted  two  miles  down  the 
river.  She  was  afterwards  brought  back,  and  part  of  her  cargo 
was  discharged ;  but  the  leak  increased,  and  on  a  second  examination 
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Bedmak  she  was  pronounced  unseaworthy,  and  she  vas  nm  on  shore 
Wi^H.  to  preserve  the  cargo,  and  to  prevent  her  sinking  in  the  river. 
She  was  ultimately  sold  as  not  being  fit  to  repair,  and  the  assured 
now  claimed  damages  for  a  constructive  total  loss.  The  jury 
found,  that  the  ship  was  seaworthy  when  she  sailed  from  London ; 
that  there  was  no  fraud  in  effecting  the  policy :  and  that  the  vessel 
was  lost  by  perils  of  the  sea;  and  they  thereupon  returned  a  verdict 
for  the  plaintiff  on  all  the  issues. 

A  rule  was  obtained  in  Michaelmas  Term,  1844,  calling  upon 
the  plaintiff  to  show  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  the  loss  proved  at  the  trial  was  not,  in  point 
of  fact,  a  loss  by  the  perils  of  the  sea,  but  was  the  consequence 
[  *479  ]  of  negligence  or  want  of  skill  in  the  ^loading  the  cargo  on  board 
the  vessel ;  and  that  the  attention  of  the  jury  ought  to  have  been 
directed  to  the  negligent  mode  of  loading,  and  they  should  have 
been  told,  that,  if  they  thought  the  loss  was  the  result  of  such 
negligence,  the  defendant  was  entitled  to  their  verdict.  Against 
this  rule, 

JeiriBf  Martin,  and  Hoggins  showed  cause,  in  the  vacation 
sittings  after  last  Hilary  Term  (Feb.  12) : 

In  this  case  the  underwriter  was  clearly  liable.  Even  if  the 
injury  to  the  vessel  were  occasioned  by  the  loading  of  it,  and  on 
being  brought  out  in  the  smoothest  water  she  went  down,  the 
underwriter  would  be  liable,  for  it  would  be  a  peril  insured  against. 
The  insurance  on  this  vessel  was  from  London  to  Sierra  Leone, 
while  there,  and  back  to  her  port  of  discharge  in  the  United 
Kingdom ;  and  she  was  therefore  under  the  protection  of  the  policy 
during  the  whole  time.  The  rule  is,  that  you  must  look  at  the 
proximate  cause  of  the  loss.  Now  it  was  proved  in  this  case  that 
the  vessel  had  sustained  severe  weather  whilst  in  the  river,  and 
that  although  two  of  her  anchors  were  out,  she  drifted  two  miles 
down  the  river ;  and  it  was  after  that,  upon  a  second  examination, 
that  she  was  pronounced  to  be  unseaworthy,  and  she  was  obliged 
to  be  run  on  shore  to  prevent  her  from  sinking.  The  proximate  cause 
of  the  loss  was  therefore  a  peril  of  the  sea.  The  vessel  was  totaUy 
lost  when  she  was  lying  on  the  shore  at  Freetown,  in  a  state  in 
which  it  was  impossible  to  repair  her.  But  even  if  the  loss  were 
occasioned  by  the  act  of  the  natives  employed  in  loading  her,  the 
underwriter  would  still  be  liable.  It  is  perfectly  clear  that  an 
injury  occurring  to  a  ship  without  the  personal  neglect  of  the 
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assured,  but  occasioned  by  persons  ordinarily  employed  in  loading     RsotfAM 
her,  \irould  be  a  peril  insured  against.    The  owners  are  bound  to     wilsox. 
provide  a  sufBcient  crew  and  a  captain  of  competent  skill  for  the 
voyage,  *and,  having  done  that,  they  are  not  responsible  for  the      [  •480  ] 
performance  of  their  duties,  or  for  any  neglect  or  misconduct  of  the 
master  or  crew.    Here  the  losses  insured  against  are  perils  of  the 
sea,  &c.,  barratry  of  the  master  and  mariners,  and  all  other  perils, 
losses,  and  misfortunes.     [They  cited  Dixon  v.  Sadler  (i),  CuUen  v. 
Butler  (2),  and  Devaux  v.  J* Anson  (3).] 

Watson,  Tomlinson,  and  Forsyth,  in  support  of  the  rule :  f  481  ] 

Assuming  that  the  injury  happened  in  the  loading  of  the  vessel, 
that  was  not  a  loss  within  the  meaning  of  the  policy.  The  words 
**  other  perils,  losses,  and  misfortunes,"  mean  matters  ejusdem 
generis  with  the  other  words  in  the  clause — such  as  fire,  enemies, 
pirates,  jettisons,  surprisals,  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes,  and  people,  barratry  of  the  master 
and  mariners,  &c.  But  no  liability  was  insured  against  for  any 
accident  or  damage  arising  from  the  negligent  conduct  of  the  master 
or  mariners,  or  persons  whom  they  employed  in  loading  the  vessel, 
and  the  underwriters  are  not  responsible  for  their  acts.  In  Dixo7i  v. 
Sadler,  it  was  decided  that  the  underwriters  were  liable,  not  for  the 
negligence,  but  for  the  consequences  of  the  wilful  act  of  the  master 
and  crew,  not  amounting  to  barratry.  There  is  nothing  to  show 
that  the  underwriters  are  liable  for  the  negligent  act,  even  of  the 
mariners. 

(Pollock,  G.  B.  :  They  may  not  be  liable,  unless  it  ends  in  a  loss 
by  the  perils  of  the  sea.) 

The  insurance  is  against  perils  of  the  sea  and  losses  ejusdem  generis 

with  perils  of  the  sea.    It  has  been  said,  that  a  loss  by  perils  of  the 

sea  is  ejusdem  generis  with   barratry ;  but  that  is  not  so.     The 

vessel  remained  a  vessel  in  specie,  with  a  ^partial  loss,  and  the       [  *482  ] 

captain  sells  her  as  such.    This  is  something  clearly  distinct  from 

perils  of  the  sea,  and  was  not  one  of  the  perils  insured  against. 

(Pollock,  C.  B.  :  Do  you  admit,  that,  if  the  ship  were  rendered 
unsafe   by  the   injury  she   sustained    in    loading   her,   and   she 

(1)  52  B.  E.  784  (5  M.  &  W.  405 ;  (3)  50  E.  E.  786  (5  Bing.  N.  C.  519; 
8  M.  &  W.  895).  7  Soott,  507). 

(2)  17  R  E.  400  (5  M.  &  S.  461)- 
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Ubdmav      afterwards  put  to  sea  and  was  lost,  the  underwriters  would  be 
WiMOK.      liable?) 

That  admits  of  another  question,  whether,  sending  the  vessel  to  sea 

in  such  a  state,  she  would  be  seaworthy. 

Cur.  flkf r.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.  : 

This  was  an  action  on  a  policy  of  insurance  dated  7th  July,  1841, 
on  the  ship  Lord  Wellington,  on  a  voyage  from  London  to  Sieriu 
Leone  and  back.  The  pleas  were,  first,  fraud ;  secondly,  that  the 
vessel  was  not  seaworthy ;  and  thirdly,  that  she  was  not  lost  by  the 
perils  of  the  sea. 

At  the  trial,  the  jury  found  all  the  issues  in  favour  of  the  plaintiff; 
but  a  rule  was  granted  in  Michaelmas  Term  last,  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  be  had,  on 
the  ground  that  the  loss  which  was  proved  on  the  trial  was  not,  in 
point  of  fact,  a  loss  by  the  perils  of  the  sea,  but  was  the  consequence 
of  negligence  or  want  of  skill  in  the  loading  the  cargo  on  board  the 
vessel.  Cause  was  afterwards  shown,  when  the  facts  appeared  to 
be  shortly  these.  The  vessel  arrived  on  her  voyage  outwards  the 
2nd  of  September,  and  went  up  the  river  to  Tassel  (an  island)  ;  she 
began  to  load  her  homeward  cargo  on  the  18th  of  September.  It  is 
usual  for  the  natives  to  be  employed  in  loading,  and  it  was  suggested, 
and  probably  the  fact  was,  that  the  vessel  was  in  some  degree 
injured,  by  loading  her  cargo  of  timber  on  board.  She  came  down 
the  river  to  Freetown  on  the  7th  November,  fully  loaded.  It  was 
then  found  that  she  was  leaking  and  was  deep  in  the  water.  At 
[  *483  ]  this  time  she  made  *four  feet  and  a  half  water  in  twenty-four  hours. 
A  survey  was  held,  and  the  opinion  of  those  who  examined  her  was, 
that  she  could  not  prosecute  her  voyage.  They  ordered  part  of  the 
cargo  to  be  discharged.  The  following  day  there  was  a  slight 
tornado ;  two  anchors  were  out,  but  she  drifted  two  miles  down  the 
river.  She  was  brought  back  and  part  of  the  cargo  was  discharged, 
but  the  leak  increased,  and  on  a  second  examination  she  was 
pronounced  unseaworthy,  and  she  was  run  ashore  to  preserve  the 
cargo,  and  to  prevent  her  from  sinking  in  the  river;  ultimately 
she  was  sold,  as  not  being  fit  to  repair,  and  the  assured  claimed  for 
a  constructive  total  loss. 

The  jury  having  found  that  the  ship  was  seaworthy  when  she 
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sailed  from  London,  and  that  there  was  no  fraud  in  effecting  the  Rbdman 
policy,  the  only  question  discussed  on  the  argument  was,  whether  wilson. 
the  loss  was  occasioned  by  the  perils  of  the  sea ;  and  it  was  con- 
tended, on  behalf  of  the  defendant,  that  the  attention  of  the  jury 
ought  to  have  been  directed  to  the  negligent  mode  of  loading  the 
cargo,  and  that  if  they  thought  the  loss  was  the  result  of  such 
negligence,  the  defendant  was  entitled  to  a  verdict.  But  it  appears 
to  us  that  the  rule  ''  causa  proxima  non  remota  spectatur  "  applies 
to  this  case,  and  that  the  immediate  cause  of  loss  was  a  peril  of  the 
sea,  for  the  stranding  waa  a  loss  by  a  peril  of  the  sea :  and  if  it  be 
said  that  it  was  voluntary,  it  was  only  to  avoid  the  sinking  of  the 
vessel,  which  would  have  been  a  peril  of  the  same  sort.  In 
Walker  v.  Maitland(i)  (recognised  and  acted  on  in  Bishop  v. 
Penilund{2),  it  was  decided  that  the  underwriters  on  a  policy  of 
insurance  are  liable  for  a  loss  arising  immediately  from  a  peril 
insured  against,  but  remotely  arising  from  the  negligence  of  the 
master  and  mariners;  and  we  cannot  distinguish  between  the 
negligence  of  the  master  and  mariners,  and  the  negligence  of  the 
natives  (if  they  were  *negligent,  and  remotely  gave  occasion  to  the  t  '^^^  ] 
loss)  who  were  employed  to  put  the  cargo  on  board. 

It  appears  to  us,  therefore,  that  the  rule  for  a  new  trial  must  be 
discharged  :  and  the  same  with  the  other  case,  of  Redman  v.  Hay. 

Ride  discharged. 


GILBERT  V.   SCHWENCK  and  Wife.  i845. 

(14  Meeson  &  Welsby,  488—493 ;  S.  0.  14  L.  J.  Ex.  317 ;   9  Jur.  693.)  -^J^^* 

Where  two  persons  are  appointed  joint  testamentary  guardians  of  an         [  ^^  ] 
infant,  under  12  Car.  II.  c.  24,  s.  8,  trespass  lies  by  one  of  them  against 
the  other,  for  forcibly  removing  the  infant  from  the  lawful  service  of  the 
former,  against  his  consent. 

Tbbspass.  The  declaration  stated,  that  the  defendants,  on  &c., 
assaulted  one  F.  S.  Gilbert  and  one  J.  Gilbert,  then  being  the  sons 
and  servants  of  the  plaintiff,  and  forcibly  and  with  violence  took 
away  and  removed  them  from  the  plaintiff,  and  kept  them  so 
removed  for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  per 
quod  servitia  amisit,  &c. 

The  defendants  pleaded,  that  long  before  the  said  time  when  &c., 
the  plaintiff  married  one  J.  M.  Gilbert,  since  deceased,  and  that 
the  said  F.  S.  Gilbert  and  J.  Gilbert  were  the  lawful  issue  of  that 

(1)  24  B.  E.  320  (5  B.  &  Aid.  171).        (2)  7  B.  &  0. 219;  1  Man.  &  By.  49. 
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Gilbert  marriage.  The  plea  then  stated,  that,  by  a  codicil  to  the  will  o! 
ScHWENCK.  J*  ^*  Gilbert,  he  willed  and  directed  that  William  Gilbert  should 
[  u^9  ]  be  a  guardian  ♦of  the  said  F.  S.  Gilbert  and  J.  Gilbert,  •*  with  a 
certain  person  therein  in  that  behalf  named,"  and  did  thereby 
dispose  of  the  custody,  governance,  and  tuition  of  the  said  F.  S. 
Gilbert  and  J.  Gilbert,  to  the  said  William  Gilbert  and  the  said 
other  person,  in  possession,  &c.  The  plea  then  alleged  the  death 
of  J.  M.  Gilbert,  without  revoking  his  will,  and  the  acceptance  of 
the  trust  by  William  Gilbert,  whereby  he  became  lawful  guardian, 
with  the  said  other  person,  of  the  said  children ;  and  it  then  stated, 
that  the  children  were  under  the  age  of  eight  years  and  above  the 
age  of  four,  and  were  in  the  custody  of  the  plaintiff  as  such  servants 
as  in  the  declaration  mentioned,  and  that  she  had  them  in  her 
custody  without  the  licence  or  consent  and  against  the  will  of  the 
said  William  Gilbert,  who  was  desirous  of  having  the  care,  custody, 
&c.  of  them.  The  plea  then  averred  a  request  by  the  defen- 
dants, as  servants  of  William  Gilbert,  to  the  plaintiff,  to  deliver 
up  the  children  to  William  Gilbert,  the  refusal  of  the  plaintiff,  and 
the  removal  by  the  defendants  of  the  children,  by  command  of 
William  Gilbert,  that  he  might  have  the  care,  custody,  &c.  of 
them.    Verification. 

Beplication,  that,  by  the  said  codicil,  the  said  William  Gilbert 
was  appointed  joint  guardian  with  the  plaintiff  during  her  life  or 
widowhood,  the  plaintiff  being  the  said  ''  other  person  "  in  the  said 
codicil  named ;  and  that  the  plaintiff  accepted  the  said  trust,  and 
had  continued  unmarried,  &c.    Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

In  Trinity  Term  (May  28), 

Jervis  argued  in  support  of  the  demurrer : 

This  replication  is  bad,  both  on  the  ground  of  departure  from 
the  declaration,  and  also  for  not  alleging  that  which  is  necessary 
to  found  the  right  of  the  plaintiff  to  complain  of  the  trespass  as  the 
testamentary  guardian  of  the  infant.  But,  in  the  first  place,  no 
r  *490  ]  action  will  lie  by  the  testamentary  guardian  *against  the  defendants, 
for  taking  out  of  her  custody  a  child,  in  which  the  party  by  whose 
authority  they  acted  had,  as  co-guardian  with  her,  a  joint  interest. 
It  is  like  the  case  of  joint  tenants  of  a  chattel.  Donaldson  v. 
Williams  (i)  is  in  point.  *  *  But  further,  here  the  declaration 
is  founded  upon  the  fact  of  the  children  being  the  servants  of  the 
(1)  38  £.  E.  613  (1  Cr.  &  M.  345). 
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plaintiff,  and  upon  a  trespass  per  quod  servitium  amisit  The  Gilbert 
defendants  justify  the  trespass  under  their  testamentary  guardian ;  schwenck. 
to  which  the  plaintiff  replies,  that  she  is  so  also.  That  is  a 
departure  from  the  declaration  :  her  being  their  guardian  does  not 
inake  her  their  mistress.  There  is  no  question  here  as  to  her 
right  to  have  the  custody  of  them  for  the  purpose  of  nurture,  or  of 
any  parental  right. 

(PiiATT,  B. :  Is  not  the  plea  bad  ?) 

No ;  for  the  stat.  12  Gar.  II.  c.  24,  s.  8,  gives  to  the  testamentary 
guardian  a  positive  control  over  the  infant  after  the  father's  death, 
although  the  Courts,  in  their  discretion,  have  said  that  they  will 
not  remove  it  out  of  the  custody  of  the  mother  within  a  certain 
age.  Upon  the  plea,  it  must  be  taken  as  if  the  plaintiff  were  not 
named  as  a  guardian  in  the  will  at  all.  The  plea  in  effect  says, 
the  infants  were  in  the  service  of  the  plaintiff  without  the  licence 
of  William  Gilbert  as  their  testamentary  guardian,  and  the  defen- 
dants took  them  away  by  his  authority.  Then  the  plaintiff,  in  her 
replication,  claims  them  in  the  same  character:  and  it  does  not 
even  say  that  she  had  the  possession  of  them  as  her  wards ;  but 
merely  that  she  also  is  testamentary  guardian.  The  action  under 
the  statute,  as  guardian,  is  quite  different  from  the  present ;  and 
there  the  damages  go  to  increase  the  estate  of  the  *child.  But  [  *^9i  ] 
when  she  comes  into  conflict  with  the  co-guardian,  she  cannot,  as 
against  him,  assume  the  character  of  mother,  and  therefore  mistress. 
Littleton  says  expressly  (s.  823),  "Where  two  be  possessed  of  the 
wardship  of  the  body  of  an  infant  within  age,  if  the  one  taketh  the 
infant  out  of  the  possession  of  the  other,  the  other  hath  no  remedy 
by  an  action  by  the  law,  but  to  take  the  infant  out  of  the  possession 
of  the  other  when  he  sees  his  time." 

Peacockf  contra : 

The  plea  is  bad  in  substance.  This  action  is  brought  in  right  of 
the  plaintiff's  character  as  mistress  of  servants — not  merely  as 
mother,  nor  as  guardian.  It  is  only  on  this  ground  that  the 
mother  can  sue  for  an  injury  to  her  child ;  the  declaration  there- 
fore alleges  a  loss  of  service.  The  plea  admits  they  were  her 
servants;  but  if  so,  the  testamentary  guardian  cannot  take  an 
infant  out  of  the  custody  of  its  master  or  mistress,  and  so  destroy 
the  contract  of  service.  Suppose  the  case  of  an  infant  of  the  age 
of  eighteen  or  nineteen,  with  no  provision  under  his  father's  will. 
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GiLBRBT      who  has  bound  himself  apprentice  to  a  trade :  can  his  uncle,  who 
SciiwKNCK.    may  have  been  appointed  his  testamentary  guardian,  take  him  oat 
of  his  master's  custody,  and  prevent  his  earning  his  wages  ? 

(Pollock,  C.  B.  :  The  question  is,  whether  an  infant  can  make  a 
contract  of  service  which  shall  prevent  the  right  of  custody  of  the 
guardian  under  the  Act  of  Parliament.) 

Suppose  the  co-guardian  seduced  the  infant  daughter  while  living 
with  her  mother,  surely  she  might  sue  him  for  the  seduciion ;  yet 
she  cannot,  unless  the  infant  could  make  a  good  contract  of  service 
with  her.     [He  cited  Hex  v.  The  Inhabitants  of  Chillesford  (i).] 

I  492  ]  Jervis,  in  reply : 

It  is  admitted  on  the  other  side  that  this  declaration  is  not 
founded  upon  any  right  of  guardianship,  but  upon  a  supposed  con- 
tract of  service.  Then  the  plea  is,  that  that  contract  was  entered 
into  without  the  consent  of  the  testamentary  guardian.  That  is  a 
sufficient  answer ;  for  an  infant  cannot  disentitle  his  guardian  to 
his  statutory  right,  by  making  a  private  contract  of  service  with  a 
third  party.  He  may,  indeed,  as  in  Rex  v.  Chillesford,  contract 
for  his  own  benefit,  and  so  acquire  a  settlement,  and  the  assent 
thereto  of  the  father  will  be  presumed  till  the  contrary  appears. 
But  such  a  contract  is  not  valid  to  prevent  the  dissenting  testa- 
mentary guardian  from  intervening.  The  two  stand  in  loco  parentis. 
The  remedy  of  the  master,  if  any,  must  be  against  the  one  who 
consented  to  the  contract.  If  one  guardian  can,  as  is  expressly 
said  by  Littleton,  take  the  infant  out  of  the  possession  of  the  other, 
and  no  action  lies,  no  action  also  can  lie  by  the  party  who  is  the 
master  with  consent  of  the  other  guardian.  But  here,  in  her 
replication,  the  plaintiff  assumes  a  new  character. 

(BoLFE,  B. :  No ;  she  is  not  going  on  her  title  as  guardian,  bat 

only  showing  why  the  facts  alleged  in  the  plea  do  not  destroy  her 

title  as  mistress,  because  she  says  the  contract  of  service  was  made 

with  the  consent  of  the  co-guardian.) 

Ctir.  adi\  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[  41)3  ]       Platt,  B.   [His  Lordship  stated  the  pleadings,  and  continued :] 

The  question  raised  upon  this   demurrer  is,  whether  William 

(1)  4  B.  &  C.  94. 
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Gilbert,  by  reason  of  his  having  been  united  with  the  testator's  Gilbbrt 
widow  in  the  testamentary  guardianship  of  infant  children,  the  schwknck. 
issue  of  her  marriage  with  her  deceased  husband,  could  legally 
remove,  against  her  will  and  during  her  widowhood,  those  children 
from  her  custody  and  service.  The  solution  of  this  question  depends 
upon  the  nature  of  the  power  which,  at  the  time  of  the  alleged 
trespass,  vested  in  William  Gilbert  by  virtue  of  his  appointment  of 
joint  guardian. 

Guardians  appointed  by  will,  according  to  the  statute  of  12 
Car.  n.  c.  24,  have  no  more  power  than  guardians  in  socage, 
and  are  but  trustees.  This  doctrine  is  recognized  in  The  Duke  of 
Beaufort  v.  Berty  (i)  and  Frederick  v.  Frederick  (2).  But  one  of  two 
joint  trustees  cannot  act  in  the  trust  in  defiance  of  the  will  of  the 
other ;  each  has  an  equal  power.  It  seems  to  follow,  that  as  the 
children  were  in  the  custody  of  the  plaintiff,  and  in  a  service  which, 
upon  these  pleadings,  must  be  taken  to  have  been  in  its  nature 
lawful,  the  defendants,  as  the  servants  of  William  Gilbert,  were  not 
justified  in  removing  them  against  the  plaintiff's  will. 

It  is  unnecessary  to  discuss  the  effect  of  the  plaintiff's  being,  in 
the  absence  of  any  appointment  of  testamentary  guardian,  the 
natural  guardian  of  the  infants.  We  think  that,  upon  the  pleadings, 
the  plaintiff  is  entitled  to  judgment. 

Judgment  ftyi*  the  plaintiff. 


BRADBUENE  v.  B0TFIELD(3).  1845. 

(14  Meeson  &  Welsby,  559—574 ;  S.  C.  14  L.  J.  Ex.  330.)  •'«^- 

A  declaration  in  covenant  Btated,  that,  by  indenture  of  lease,  Sir  E.  W.  [  569  ] 
and  J.  A.  A.,  (who  were  seised  in  fee  of  an  undivided  fourth  part  of  the 
premises  in  trust  for  E.  M.  f  .)>  ^*  ^-  ^^^  ^-  M.  F.  his  wife  (the  cestui 
que  trusts),  M.  W.,  who  was  seised  in  fee  of  another  undivided  fourth  part, 
W.  T.  who  was  seised  in  fee  of  half,  and  G.  T.  and  S.  T.,  who  had 
equitable  interests  in  that  half,  jointly  demised,  according  to  their  several 
estates,  rights,  and  interests  in  certain  coal-mines,  to  tho  defendant  and 
two  others,  yielding  and  paying  certain  rents  to  the  said  E.  F.,  E.  M.  F., 
Sir  E.  W.,  J.  A.  A.,  M.  W.,  S.  T.,  G.  T.,  and  W.  T.  respectively,  and  to 
their  respective  heirs  and  assigns,  according  to  their  several  and  respective 
estates,  rights,  and  interests  in  the  premises ;  that  the  defendant  and  the 
two  other  lessees  covenanted  with  all  the  above  parties,  and  each  and 
every  of  them,  their  and  each  and  every  of  their  heirs,  executors,  adminis- 
trators, and  assigns,  to  repair  the  premises,  and  to  surrender  them  in  good 

(1)  1  P.  Wms.  703.  (1887)  36  Ch.  Div.  422,  57  L.  J.  Ch. 

(2)  Id.  721.  226;  and  see  Sorshie  v.    Park  (1848) 

(3)  Cited  as  a  leading  authority  by  67   R.    £.    283  (12  M.   &  W.    146]. 
Bowen,   L.  J.,   in  Palmer   v.  Mallet  —J.  G.  P. 
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Bbadbubks  repair  io  the  lessors,  their  heirs  and  assigns,  respectiTely,  at  the  end  of  the 

^'  term,  and  to  work  the  mines  properly.    The  declaration  then  deduced  to  the 

OTPIBLD.  plaintiff  a  title  to  the  moiety  of  the  said  W.  T.,  and  alleged  as  breaches  the 

non-repair  of  the  premises,  and  the  improper  working  of  the  mines.  Plea, 
that  J.  A.  A.  was  the  surTivor  of  all  the  covenantees :  Held,  that  the 
covenants  were  joint,  and  not  several,  and  that  the  surviving  covenantee 
ought  to  have  brought  the  action. 

Covenant.  The  declaration  stated,  that,  at  the  time  of  the 
demise  thereinafter  mentioned,  Sir  E.  Winnington  and  J.  A. 
Addenbrooke  were  seised  in  their  demesne  as  of  fee  of  one  nndivided 
fourth  part  of  the  demised  premises ;.  that  Mary  Whitby  was  seised 
of  one  other  undivided  fourth  part,  and  that  W.  Townsend  was 
seised  of  two  other  nndivided  fourth  parts ;  and  thereupon,  by  an 
indenture  of  lease,  of  the  1st  of  October,  1801,  made  between  the 
Honourable  E.  Foley  and  Eliza  Maria  his  wife,  of  the  first  part; 
the  said  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  of  the  second 
part ;  Mary  Whitby,  of  the  third  part ;  Sarah  Townsend,  widow, 
relict  of  Gilbert  Townsend,  deceased,  of  the  fourth  part ;  George 
Townsend,  only  son  and  heir-at-law  of  the  said  Gilbert  Townsend, 
of  the  fifth  part ;  the  defendant  and  Thomas  Botfield  and  Beriah 
Botfield,  of  the  sixth  part;  after  reciting,  that,  by  virtue  of  an 
indenture  of  bargain  and  sale,  dated  the  18th  of  August,  1793,  and 
made  between  the  said  Edward  Foley  and  Eliza  Maria  his  wife, 
one  of  the  three  co-heirs  of  Thomas  Hoo,  Esq.,  deceased,  of  the 
one  part,  and  Sir  E.  Winnington  and  J.  A.  Addenbrooke,  of  the 
other  part,  and  also  by  virtue  of  a  fine  levied  in  pursuance  thereof, 
one  fourth  part  or  share  of  the  premises  thereinafter  stated  to  be 
demised  stood  limited  unto  and  to  the  use  of  the  said  Sir  E. 
Winnington  and  J.  A.  Addenbrooke,  their  heirs  and  assigns  for 
[  *560  ]  ever,  in  trust  {inter  *alia)  for  such  persons  and  for  such  estates,  &c., 
as  the  said  Eliza  Maria  Foley  should  by  deed  or  will  appoint ;  and 
also  reciting  that  the  said  Mary  Whitby  was  seised  in  fee  of  one 
other  undivided  fourth  part  of  the  same  premises;  and  further 
that,  by  indenture  dated  the  28rd  of  January,  1784,  and  a  fine 
levied  pursuant  thereto,  one  undivided  moiety  of  the  same  premises 
were  limited  unto  and  to  the  use  of  Gilbert  Townsend  and  William 
Townsend,  their  heirs  and  assigns  for  ever,  in  trust,  as  to  the 
estate  of  the  said  William  Townsend,  for  the  said  Gilbert  Town- 
send,  his  heirs  and  assigns  for  ever :  it  was  witnessed,  that  the  said 
Sir  E.  Winnington,  J.  A.  Addenbrooke,  E.  Foley,  Eliza  Maria 
Foley,  Mary  Whitby,  William  Townsend,  Sarah  Townsend,  and 
George  Townsend,  according  to  their  several  and  respective  estates, 
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rights,  and  interests  in  the  tenements  thereby  demised,  did  demise   Bradbubnb 
to  the  defendant,  and  to  the  said  Thomas  Botfield  and  B.  Botfield,     botfibld. 
a  certain  messuage,  bnildings,  and  several  closes  of  land,  with  all 
and  every  the  mines  and  veins  of  coal  and  iron-stone  lying  and 
being  under  the  said  several  closes,  with  full  power  for  the  defendant 
and  the  said  T.  Botfield  and  B.  Botfield,  their  and  each  of  their 
executors,  administrators,  and  assigns,  their  and  each  of  their 
agents,  &c.,  to  work  the  said  mines  and  veins  of  coal  and  iron- 
stone, &c. :  to  hold  the  said  messuage  and  buildings  and  closes  of 
land,  and  to  hold,  use,  exercise,  and  fully  enjoy  all  and  every  the 
said  mines,  &c.,  unto  the  defendant  and  the  said  Thomas  Botfield 
and  Beriah  Botfield,  their  executors,  &c.,  for  the  term  of  sixty 
years,  yielding  and  paying  unto  the  said  Edward  Foley  and  Eliza 
Maria  Foley  his  wife,  Sir  E.  Winnington,  J.   A.  Addenbrooke, 
Mary  Whitby,  Sarah  Townsend,  George  Townsend,  and  William 
Townsend  respectively,  and  to  their  respective  heirs  and  assigns, 
according  to  their  said  several  and  respective  estates,  rights,  and 
interests  in  and  to  the  said  premises,  the  yearly  rents  and  reserva- 
tions therein  mentioned.    And  it  was  by  the  said  indenture  further 
witnessed,  *tHat,  in  consideration  of  the  said  demise,  the  defendant      [  *56i  ] 
and  the  said  T.  Botfield  and  Beriah  Botfield,  and  every  of  them, 
did  thereby  for  themselves  and  himself,  and  their  and  his  joint 
and  several  heirs,  executors,  &c.,  covenant  and  agree  to  and  with 
the  said  E.  Foley  and  E.  M.  Foley  his  wife.  Sir  E.  Winnington, 
J.  A.  Addenbrooke,  Mary  Whitby,  Sarah  Townsend,  George  Town- 
send,  and  William  Townsend,  and  each  and  every  of  them,  their 
and  each  and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  in  manner  following,  viz.,  to  keep  the  said  messuage  and 
buildings,  and  also  all  and  every  the  furnaces,  fire-engines,  iron- 
works, dwelling-houses,  and  other  erections  and  buildings,  in  good 
and  sufficient  repair,  and  the  same,  so  repaired,  to  deliver  up  at 
the  end  or  other  determination  of  the  said  lease  to  the  said  lessors 
(naming  them),  and  their  heirs  and  assigns  respectively.    There 
were  also  covenants  to  work  the  mines,  &c.,  in  a  proper  and 
workmanlike  manner.     There  was  also  a  proviso,  that  if  the 
defendant  and  the  said  T.  Botfield  and  B.  Botfield  should  be 
desirous  of  determining  the  lease  at  the  expiration  of  any  one  year, 
and  should  signify  such  their  intention  by  notice  at  least  one  year 
before  the  expiration  of  any  one  year  of  the  said  term,  then  the 
said  lease  should  cease  and  determine.     The  declaration  then 
stated  the  entry  of  the  defendant  and  the  said  T.  Botfield  and 
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Bbadbubke   Beriah  Botfield  into  the  demised  premises,  and  that  they  became 

BoTriELD.    ^^^  ^^^^  possessed  thereof  for  the  said  term,  and  so  continaed 

until  the  25th  of  March,  1842,  when  the  said  term  of  sixtj  years 

was  determined  by  a  notice  to  quit,  given  by  the  lessees  pursuant 

to  the  power  to  them  given  by  the  lease.     The  declaration  then 

stated  the  death  of  Gilbert  Townsend,  and  deduced  a  title  to  the 

plaintiff  as  assignee  of  the  moiety  of  the  said  William  Townsend. 

It  then  assigned  for  breaches,  that  the  defendant  and  the  said 

T.  Botfield  and  B.  Botfield  did  not  keep  the  premises  in  repair,  nor 

so  yield  them  up  at  the  determination  of  the  lease,  and  did  not 

work  the  mines  in  a  proper  and  workmanlike  manner. 

r  ^62  ]  7o  this  declaration  the  defendant  pleaded,  and  alleged  the  death 

of  all  the  covenantees  seriatim,  except  the  said  J.  A.  Addenbrooke, 

who  was  left  them  surviving. 

General  demurrer,  and  joinder. 

The  plaintiff's  points  marked  for  argument  were,  that  the 
plaintiff,  being  the  assignee  of  the  reversion  of  one  tenant  in 
common,  is  entitled  to  sue  alone,  without  joining  the  other  tenants 
in  common  ;  that  the  covenants  declared  on  are  not  only  joint  with 
all  the  covenantees,  but  also  several  with  each  covenantee,  and  that 
on  the  several  covenants  the  plaintiff  may  sue  alone;  that  the 
objection  of  the  non-joinder  of  the  other  covenantees  ought  to  be 
raised  by  a  plea  in  abatement ;  that  the  order  of  time  in  which  the 
lessors  and  covenantees  died,  and  the  survivorship  of  John  A. 
Addenbrooke,  as  stated  in  the  last  plea,  do  not  affect  the  right  of 
the  plaintiff  to  sue  for  breaches  after  the  conveyance  of  the  reversion 
to  him. 

The  defendant's  points  were,  that  the  plea  is  good,  as  it  shows 
the  right  to  sue  upon  the  covenants  to  be  out  of  the  plaintiff ;  and 
that  the  declaration  is  bad,  as  it  does  not  show  any  right  to  sue 
upon  them  in  the  plaintiff.  That  the  covenants  are  joint,  and 
could  only  be  put  in  suit  by  all  the  covenantees,  or  the  survivors  or 
survivor,  or  the  representative  of  the  survivor.  That  the  plaintiff, 
not  being  the  original  covenantee,  can  have  no  right  of  action, 
except  by  virtue  of  the  stat.  82  Hen.  YIII.  c.  84 ;  but  that  that 
statute  does  not  apply  to  this  case.  That  the  reversion  in  one- 
fourth  of  the  premises  is  not  shown  to  have  been  ever  vested  in 
George  Townsend,  through  whom  the  plaintiff  claims  ;  but  is  stated 
to  have  been  granted  by  William  to  uses,  without  specifying  the 
grantees,  who  may,  therefore,  have  been  living  at  the  time  of  the 
breaches  of  covenant  alleged  in  the  declaration. 
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On  the  27th  of  June  and  2nd  of  July,  Bsadbubkb 

^     ,         _  BOTFISLD. 

Unthank  argued  in  support  of  the  demurrer : 

The  declaration  shows  that  the  parties  demising  were  tenants  in 
*  common,  and  the  demising  power  was,  therefore,  separate,  and  a  [  *563  ] 
lease  by  tenants  in  common  operates  as  a  separate  demise  by  each : 
Doe  d.  Poole  v.  Errington  (i).  The  plaintiff  was,  therefore,  entitled 
to  sue  alone,  for,  his  interest  being  several,  the  covenants  are  in 
fact  made  with  each  and  every  of  the  lessors.  The  rule  laid  down 
in  Windham* 8  case  (2),  and  in  the  notes  to  Eccleston  v.  Clipsham  (8), 
is,  that  though  a  man  covenant  with  two  or  more  jointly,  yet  if  the 
interest  and  cause  of  action  of  the  covenantees  be  several  and  not 
joint,  the  covenant  shall  be  taken  to  be  several,  and  each  of  the 
covenantees  may  bring  an  action  for  his  particular  damage,  not- 
withstanding the  words  of  the  covenant  are  joint.  That  rule  is 
somewhat  qualified  by  Sorsbie  v.  Park  (4),  where  it  was  held,  that 
where  the  words  of  a  covenant  are  expressly  joint,  it  will  be  so 
construed,  although  the  interest  may  be  several,  and  vice  vfirsd ; 
but  where  the  words  are  ambiguous,  they  may  be  construed  to  be 
joint  or  several,  according  to  the  interest.  That  decision,  although 
somewhat  questioned  by  the  Court  of  Queen's  Bench  in  Hapkimon 
V.  Ijce  (5),  is  in  accordance  with  the  doctrine  laid  down  in 
Anderson  v.  Martindale  (6). 

(Parke,  B.  :  Perhaps  the  Court  of  Queen's  Bench  misunderstood 
what  I  said  in  Sorsbie  v.  Park.  When  I  used  the  word  "  joint,"  I 
meant  expressly  joint.) 

It  is  admitted  that,  if  the  interest  were  joint,  it  might  have  been 
necessary  for  all  the  covenantees  to  join  in  the  action;  but  here  the 
recitals  show  that  the  interest  was  several,  and  that  some  of  the 
parties,  namely,  Mr.  and  Mrs.  Foley,  had  no  legal  estate  whatever. 
Slingsby's  case  (7)  shows  that,  the  interest  being  several,  and  the 
covenants  being  made  with  the  lessors,  and  each  and  every  of  them, 
they  may  sue  separately.  *There  it  was  agreed,  that  "  when  it  [  *664  ] 
appears  by  the  declaration  that  every  of  the  covenantees  hath  or  is 
to  have  a  several  interest  or  estate,  there  when  the  covenant  is 

(1)  40  E.  R.  415  (1  Ad.  &  El.  760;   146). 

3  Nev.  &  M.  e46).  (5)  66  E.  E.  617  (6  Q.  B.  964). 

(2)  5  Co.  Bep.  18  a.  (6)  6  E.  R.  334  (1  East,  497). 

(3)  1  Saund.  164.  (7)  5  Co.  Bep.  18  b. 

(4)  67  B.  B.  283  (12  M.  &  W. 
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Bbadbubhk  made  with  the  covenantees  et  cum  quolibet  eorum,  these  words  make 
BoTFiBLD  ^wm  quolibet  eomm  the  covenant  several  in  respect  of  their  several 
interests.  As  if  a  man  by  indenture  demises  to  A.  Black- acre,  to 
B.  White-acre,  to  G.  Green-acre,  and  covenants  with  them  and 
quolibet  eorum  that  he  is  lawful  owner  of  all  the  said  acres,  &c.,  in 
this  case,  in  respect  of  the  several  interests  by  the  words  et  cum 
quolibet  eorum,  the  covenant  in  the  deed  is  several.  But  if  he 
demises  to  them  the  acres  jointly,  then  these  words  cum  quolibet 
eorum  are  void,  for  a  man,  by  his  covenant,  (if  not  in  respect  of 
several  interests),  cannot  make  it  first  joint,  and  then  make  it 
several  by  the  same  or  the  like  words,  cum  quolibet  eorum." 

(Pabke,  B.  :  The  difficulty  is,  how  are  the  Foleys  to  sue  ? — the 
introduction  of  their  names  makes  the  difficulty.  If  all  may  sue, 
all  must  sue.) 

The  words  **cum  quolibet  eorum**  make  it  a  separate  cause  of 
action. 

(Pabke,  B.  :  It  may  be  so  as  to  all  of  them  except  those  who 
have  no  interest  at  all.  Slingsby^s  case  appears  to  be  against  you 
there.) 

All  the  parties  to  the  indenture  might  sue,  or  Winnington  and 
Addenbrooke  might  sue  separately  for  the  Foleys. 

(Pabke,  B.  :  Hopkinson  v.  Lee  is  precisely  in  point,  and  I  think 
is  good  law.  Lord  Denman  there  appears  to  have  mistaken  what  I 
said  in  Sorsbie  v.  Park.  I  meant  to  say,  where  the  covenant  was 
positively  joint.  If  you  covenant  with  A.,  B.,  and  G.  jointly,  and 
the  survivor  of  them,  they  must  sue  jointly  on  the  covencmt.  It 
follows  from  that,  that  if  you  join  parties  to  the  deed  who  have  no 
interest,  you  cannot  sever  and  sue  separately.) 

The  covenant,  as  far  as  it  is  joint,  is  a  covenant  in  gross ;  then  the 
adding  the  words  **  cum  quolibet  eorum  "  makes  it  also  several.  The 
interest  of  the  Foleys  is  a  several  interest  as  cestui  que  trusts. 

(Aldebson,  B.  :  Then  you  get  to  this  vicious  argument,  that  the 
whole  is  not  equal  to  its  parts.) 

[  *565  ]      If  this  is  "^a  covenant  in  gross,  and  all  the  parties  be  dead,  who  is 

to  sue? 
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(Pabke,  B.  :  The  executor  of  the  survivor,  who  represents  the   Bhadbuknk 
testator.    Every  covenant  is  a  personal  matter,  and  goes  to  the     botfield. 
executor :  RenneU  v.  Bishop  of  Lincoln  (i).     This  might  have  done 
very  well  if  the  Foleys  bad  not  been  covenantees.) 

In  Slingsby's  case  it  is  also  said,  ''  So,  if  a  man  make  a  feofifment 
in  fee  by  deed  to  three,  and  warrant  the  land  to  them  et  quoUbet 
eorum^  the  warranty  is  joint  and  not  several ;  but  in  such  case,  if 
their  estates  were  several,  their  warranty  would  be  several  accord- 
ingly." And  in  this  case,  the  interest  of  the  covenantees  being 
several,  the  words  *'  et  quolibet  eorum "  make  them  separate 
covenants. 

(Aldebson,  B.:  You  must  sue  in  the  names  of  all  jointly, 
or  of  each  separately,  in  respect  of  their  several  interests. 
The  covenants  cannot  be  joint  with  all,  and  separate  with  all, 
except  A.  B. 

Parke,  B.  :  Yon  must  construe  the  deed  at  the  time  it  is 
dated,  and  then  there  is  nothing  in  which  Mr.  and  Mrs.  Foley 
are  jointly  interested  with  the  rest  of  the  covenantees.) 

If  the  whole  deed  were  set  out,  it  would  appear  that  they  had  a 
several  interest  for  the  rent. 

(Parke,  B.  :  We  adopted  that  course  in  Sorsbie  v.  Park,  to  see 
if  there  were  a  separate  interest,  which  would  make  the  covenant 
several.  And  if  you  can  amend  your  case  by  showing  that  there  is 
such  an  interest,  yon  may  do  so.) 

(The  case  was  then  postponed  till  Wednesday,  July  2nd,  when, 
the  learned  Barons  having  been  furnished  with  a  copy  of  the  lease, 
the  argument  proceeded.) 

Unthank,  for  the  plaintiff : 

(Parke,  B.  :  I  do  not  see  any  separate  covenants  in  the  lease, 
which  give  the  parties  a  separate  interest,  except  the  covenant 
as  to  the  rent :  all  the  rest  are  joint.  With  regard  to  the  covenant 
for  getting  coal,  all  are  equally  interested  in  that  covenant.  *The  [  *566  ] 
covenant  here  declared  upon  is  to  do  one  thing,  namely,  to  repair 
the  premises.  Suppose  there  were  a  covenant  with  four  tenants  in 
common  to  repair,  could  each  sue  separately  ?) 

(1)  36  E.  E.  139  (7  B.  &  C.  113;  9  Dowl.  &  Ey.  810). 
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Bbadburne  It  IB  submitted  that  they  could.  In  Wilkinson  v.  HdU  (i),  it  was 
BoTFiKiiD.  held  that  tenants  in  common  cannot  sue  jointly  for  double  value 
for  holding  over,  where  there  has  been  no  joint  demise.  There 
TiNDAL,  Ch.  J.,  after  quoting  Littleton,  ss.  316  and  817,  says, 
"  So,  if  there  be  no  joint  demise,  there  must  be  several  actions  of 
debt  for  rent,  for  a  joint  action  is  not  maintainable  except  upon  a 
joint  demise.  Here,  upon  the  face  of  the  declaration,  it  appears 
that  the  defendants  held  a  moiety  of  the  premises  under  one  of  the 
tenants  in  common,  and  another  moiety  under  the  other."  And  he 
afterwards  adds,  "  How  can  two  tenants  in  common  have  a  joint 
interest  in  the  proceeds  of  several  demises? " 

(Pabke,  B.  :  If  there  is  a  demise  by  one  tenant  in  common  as  to 
his  moiety,  and  a  demise  by  the  other  tenant  in  common  as  to  the 
other  moiety,  by  the  same  instrument,  and  there  is  a  covenant  to 
repair,  I  want  you  to  show  that  each  may  sue  separately.) 

The  difficulty  in  the  cases  has  been,  whether  they  may  join.  In 
Midgley  v.  Lovelace  (2)  and  Kitchen  v.  Buckly  (8),  it  was  held  that 
they  may  join.  And  in  Wenttvorth  v.  Russell  (4),  it  was  held  that 
an  action  for  pound  breach  brought  by  two  tenants  in  common  was 
maintainable,  or  that  one  only  might  have  sued.  So,  in  Johnson  v. 
Wilson  (6),  it  was  held  that  tenants  in  common  might  recover  in  an 
action  for  not  performing  an  award.  All  the  cases,  except  Foley  v. 
Addenbrooke  (6),  are  in  favour  of  the  plaintiff.  There,  however, 
there  was  a  distinct  statement  of  a  joint  demise  by  both. 

(Pabke,  B.  :  The  joint  words,  you  say,  were  satisfied,  because 
there  was  a  joint  demise.) 

[  *567  ]  Yes ;  but  in  this  case  there  is  a  separate  demise  "^by  each,  and 
a  reservation  according  to  the  several  interests  of  the  parties  ;  and 
according  to  Tindal,  Ch.  J.,  in  Wilkinson  v.  HaH,  where  the 
demises  are  several,  the  actions  must  be  several. 

(Pabke,  B.  :  Littleton  says,  in  s.  316,  that,  if  two  tenants  in 
common  make  a  lease  to  another,  rendering  to  them  a  certain  rent 
during  the  term,  "  the  tenants  in  common  shall  have  an  action  of 
debt  against  the  lessee,  and  not  divers  actions,  for  that  the  action 
is  in  the  personalty.") 

(1)  1  Bing.  N.  C.  713;  1  Scott,  675.  (5)  Willes,  248. 

(2)  Carthew,  289.  (6)  62  R.  B.  326  (4  Q.  B.  197 ;  3  G. 

(3)  1  Lev.  109.  &  D.  64). 

(4)  1  Moore,  452. 
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That  is  where  there  is  a  joint  demise.  There  is  another  pointy  Bradburnb 
which  was  not  taken  in  Foley  v.  Addenbrooke,  that,  if  four  persons  bot^eloii 
make  a  joint  lease,  and  afterwards  one  part  is  conveyed  away,  the 
others  may  sever,  and,  if  one  sues  alone,  it  can  be  taken  advantage 
of  by  plea  in  abatement  only ;  that  is,  because  there  is  no  variance. 
That  has  always  been  the  ground  of  the  decision  in  these  cases. 
(He  cited  Serjeant  Williams's  note  to  CabheU  v.  Vaughan  (i), 
Mountstephen  v.  Brooke  (2),  Jeli  v.  Douglas  (3),  Whelpdale's  case  (4), 
and  Addison  v.  Over  end  (5).) 

J.  W.  Smith,  contra: 

There  is  no  pretence  for  saying  that  this  is  anything  but  a  joint 
demise.  The  demise  is  joint,  and  so  are  the  covenants  also.  But 
it  is  said  that  there  are  covenants  in  the  other  part  of  the  lease 
which  are  several,  and  which  may  be  imported  into  the  case 
in  order  to  construe  those  declared  upon.  They  must,  how- 
ever, be  construed  by  themselves,  unless  there  are  words  of 
reference  to  the  other  covenants.  One  may  be  joint,  and  the 
other  several :  James  v.  Emery  (6)  is  an  express  authority  for 
that.  It  is  impossible  that  covenants  in  one  part  of  a  deed  can  be 
used  to  render  covenants  in  another  part  of  it  several,  which  would 
be  otherwise  joint.  The  covenants  here  are  made  with  four  persons 
who  had  no  interest,  and  four  who  had  an  interest ;  but,  even  if 
they  had  been  all  tenants  in  common,  *the  covenants  would  have  [  *568  ] 
been  joint,  according  to  Foley  v.  Addenbrooke  (7).  [He  cited 
Littleton,  s.  816,  Powis  v.  Smith  (8),  and  Wallace  v.  McLaren  (9), 
and  discussed  the  cases  cited  for  the  plaintiff,  and  continued:] 
The  plaintiff  cannot  deny  that  this  is  a  joint  covenant,  in  respect  [  670  ] 
of  which  all  the  covenantees  might  sue,  but  he  says,  that  because 
there  are  four  tenants  in  common  amongst  them,  the  moment  one 
assigns  his  interest,  it  becomes  a  joint  and  several  covenant,  so  that 
the  assignee  may  sue  separately.  According  to  that,  the  assignees 
of  each  of  the  four  who  had  an  interest  are  to  have  a  remedy  by 
action,  in  which  they  will  recover  damages  for  the  whole  breach  of 
covenant,  and  it  would  be  impossible  for  the  other  four  to  maintain 
any  action  at  all.    But  covenants  do  not  become  joint  or  several  by 

(1)  1  Saund.  291  c.  Moore,  195). 

(2)  I  B.  &  Aid.  224.  (7)  62  B.  R.  326  (4  Q.  B.  197  ;  3  G. 

(3)  23  B.  B.  310  (4  B.  &  Aid.  374).  &  D.  64). 

(4)  5  Co.  Bep.  119.  (8)  24  B.  B.  587  (5  B.  &  Aid.  851). 

(5)  6  T.  B.  766.  (9)  31  B.  B.  334  (1  Man.  &  By.  516). 

(6)  19  B.  B.  503  (8  Taunt.  245;  2 
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Bbadbubne    matter  ex  post  facto :  they  must  be  either  the  one  or  the  other  at 
BorriELD.     the  time  of  the  execution  of  the  deed. 

(Parke,  B.  :  I  think  the  right  to  sue  cannot  be  altered  by  the 
circumstance  of  one  of  the  covenantees  assigning  his  interest.  The 
question  is  reduced  to  this,  whether  there  is  any  several  interest, 
which  compels  us  to  construe  the  covenant  to  be  several.  That  will 
depend  upon  the  lease,  which  we  will  take  time  to  look  through,  as 
well  as  into  the  authorities  which  have  been  cited.) 

Unthank  replied. 

Cur.  adv.  ndt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.  : 

In  this  case,  a  lease  had  been  made  of  certain  coal  and  iron 
mines  to  the  defendant  and  others.    By  the  indenture  of  demise. 
Sir  E.  Winnington  and  J.  A.  Addenbrooke,  who  appeared  by  the 
recital  to  be  seised  in  fee  of  an  undivided  fourth  part  of  the 
demised  property,  in  trust  for  Mrs.  Foley;   Edward  and  E.  M. 
Foley ;  Mary  Whitby,  who  was  seised  in  fee  of  another  undivided 
fourth  part ;  W.  Townsend,  who  was  seised  in  fee  of  one  half ; 
and  George  Townsend  and  Sarah  Townsend,  who  had  equitable 
interests  in  that  half,  all  joined  in  demising,  according  to  their 
[  *67i  ]      several  *and  respective  existing  estates,  rights,  and  interests  in  the 
tenements,  to  the  defendant  and  others,  yielding  and  paying  certain 
rents  to  Edward  Foley,  E.  M.  Foley,  Sir  E.  Winnington,  J.  A. 
Addenbrooke,  Mary  Whitby,  S.  Townsend,  G.  Townsend,  and  W^. 
Townsend,  respectively,  and  to  their  respective  heirs  and  aasigns, 
according  to  their  several  and  respective    estates,    rights,    and 
interests  in  the  premises ;    and  the  defendant  and  others  did 
thereby  covenant  to  and  with  E.  Foley,  E.  M.  Foley,  Jbc.,  and 
each  and  every  of  them,  their  and  each  and  every  of  their  heirs, 
executors,  administrators,  and  assigns,  in  manner  following.     And 
the  declaration  proceeded  to  state  covenants  to  repair  the  premises, 
the  furnaces,  and  buildings,  and  to  surrender  in  good  repair  to  the 
lessors,  their  heirs  and  assigns  respectively,  at  the  end  of  the 
term,  and   to  work  the  mines  properly,  &c. :    it  then  deduces 
a  title  to  William  Townsend's  moiety  to  the  plaintiff,  and  alleges 
breaches. 
There  is  a  plea  stating  John  A.  Addenbrooke  to  be  the  survivor 
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of  all  the  covenantees,  and  a  demurrer,  which  raises  the  question,    Bbadburne 
T^hether  the  covenants  declared  upon  are  covenants  with  all  the     botfield. 
parties  demising,  or  are  or  may  be  treated  as  several  covenants 
with  the  legal  owners  of  each  undivided  part. 

On  the  argument  of  the  demurrer,  we  expressed  our  opinion  that 
upon  the  face  of  the  declaration  the  covenants  were  such  as  all  the 
covenantees  must  have  jointly  sued  upon,  for  the  name  of  no  one 
covenantee  could  be  rejected.    There  must  be  some  covenant  on 
which  all  could  sue,  and  all  stated  in  the  declaration  were  of  the 
same  character.    If  they  related  to  the  separate  legal  interest  of 
each  tenant  in  common,  still  the  other  covenantees  must  join,  on 
the  principle  of  the  case  of  Anderson  v.  Martindale  (i).     But  it  was 
suggested  that  the  lease  ought  to  *have  been  set  out  on  oyer^  and  if      [  *o72  ] 
it  had  been,  that  it  would  have  appeared  that  there  were  other 
covenants,  covenants  in  gross,  in  which  all  must  join,  and  then  the 
covenants  running  with  the  land,  those  declared  upon,  might  be 
construed  to  be  several  covenants  with  each  legal  tenant  in  common ; 
and  the  case  stood  over  that  we  might  be  furnished  with  a  copy  of 
the  lease.     On  this  being  done,  Mr.  Unihank  cited  several  authorities, 
which  he  contended  established  the  proposition,  that  the  covenants 
declared  upon  might  be  treated  as  several  covenants,  and  the  Court 
took  time  to  look  into  those  authorities. 

There  is  no  occasion  to  refer  to  the  cases  relating  to  the  rule  of 
construction  as  to  covenants  being  joint  or  several  according  to  the 
interest  of  the  parties,  which  is  perfectly  well  established.  In  the 
case  of  Sorsbie  v.  Park  (2),  Lord  Abinobb  and  myself,  on  referring  to 
the  established  rule,  as  laid  down  by  Lord  Chief  Justice  Gibes  in  the 
case  of  James  v.  Emery  (3),  approved  of  Mr.  Preston's  qualification 
and  explanation  of  it  in  his  edition  of  the  Touchstone,  166,  namely, 
that,  if  the  language  of  the  covenant  was  capable  of  being  so  construed, 
it  was  to  be  taken  to  be  joint  or  several,  according  to  the  interest  of 
the  parties  to  it.  Mr.  Preston  adds,  that  the  general  rule  proposed 
by  Sir  Yicary  Gibbs,  and  to  be  found  in  several  books,  would 
establish  that  there  was  a  rule  of  law  too  powerful  to  be  controlled 
by  any  intention,  however  express ;  and  I  consider  such  qualification 
to  be  perfectly  correct,  and  at  variance  with  no  decided  case,  as  it 
is  surely  as  competent  for  a  person,  by  express  joint  words,  strong 
enough  to  make  a  joint  covenant,  to  do  one  thing  for  the  benefit  of 
one  of  the  covenantees,  and  another  for  the  benefit  of  another,  as  it 

(1)  6  B.  B.  334  (1  East,  497).  (3)  19  B.  B.  503  (2  Moore,  195). 

(2)  67  R.  B.  283  (12  M.  &  W.  146). 
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Bradbuuib  is  to  make  a  joint  demise  where  it  is  for  the  benefit  of  one.  I 
BoTPiBLD.  mention  this,  because  the  Court  of  Queen's  Bench,  in  the  case  of 
[  *673  ]  Hopkinson  v.  Lee  (i),  have  supposed,  that  Lord  Abingeb  and  *myself 
had  sanctioned  some  doctrine  at  variance  with  the  case  of  And^son  v. 
Martindale,  and  Slingsby's  case,  which  it  was  far  from  my  intention, 
and  I  have  no  doubt  from  Lord  Abinobb*8,  to  do ;  it  being  folly 
established,  I  conceive,  by  those  cases,  that  one  and  the  same 
covenant  cannot  be  made  both  joint  and  several  with  the  covenantees. 
It  may  be  fit  to  observe,  that  a  part  of  Mr.  Preston*s  explanation, 
that,  by  express  words,  a  covenant  may  be  joint  and  several  with 
the  covenantors  or  covenantees,  notwithstanding  the  interests  are 
several,  is  inaccurately  expressed  :  it  is  true  only  of  covenantors, 
and  the  case  cited  from  Salkeld,  p.  898,  relates  to  them ;  probably 
Mr.  Preston  intended  no  more,  and  I  never  meant  to  assent  to  the 
doctrine  that  the  same  covenant  might  be  made,  by  any  words, 
however  strong,  joint  and  several,  where  the  interest  was  joint; 
and  it  is  this  part,  I  apprehend,  of  Mr.  Preston's  doctrine  to  which 
the  Court  of  Queen's  Bench  objects.  I  think  it  right  to  give  this 
explanation,  that  it  may  not  be  supposed  that  there  is  any  difference 
on  this  point  with  the  Court  of  Queen's  Bench. 

We  have  looked,  since  the  argument,  into  the  lease  now  set  out 
on  oyer^  and  into  all  the  authorities  cited  for  the  plaintiff,  and  are 
still  of  opinion  that  he  cannot  recover  upon  the  covenants  stated  in 
the  declaration. 

It  is  impossible  to  strike  out  the  name  of  any  covenantee,  and  all 
the  covenantees  must  therefore  necessarily  sue  upon  some  covenant ; 
and  there  appear  to  us  to  be  no  covenants  in  the  lease  which  are  of 
a  joint  nature,  if  those  declared  upon  are  not,  or  which  would  be  in 
gross,  if  the  persons  entitled  to  the  legal  estate  had  alone  demised ; 
for  all  relate  to  and  affect  the  quality  of  the  subject  of  the  demise, 
or  the  mode  of  enjoying  it,  and  could  have  been  sued  upon  by  the 
assignee  of  the  reversion  on  such  a  lease,  before  breach.      The 
covenant  relied  upon  as  being  in  gross,  viz.  that  the  lessors  should 
be  at  liberty  to  use  the  ropes,  &c.  to  descend  into  the  mines,  is  a 
[  'szi  ]      special  covenant,  relating  to  *the  entry  to  view,  and  would,  we 
think,  go  to  the  assignee  of  the  reversion  on  such  lease.    If  all  the 
covenantees  could  not  sue  on  the  covenants  declared  upon,  they 
could  sue  upon  none.    All,  therefore,  in  their  lives,  and  after  the 
death  of  any,  the  survivors,  are  the  proper  plaintiffs.    It  becomes, 
therefore,  unnecessary  to  decide  whether  one  of  several  tenants  in 
(1)  66  B.  B«  617  (6  Q.  B.  964). 
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common,  lessors,  could  sue  on  a  covenant  with  all  to  repair,  as  to   bkadburnk 
which  there  is  no  decisive  authority  either  way  (i).     That  all  could     botfibld. 
sue  is  perfectly  clear  :  Kitchen  v.  BuMy  (2). 
Our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
EUSSELL  V.  LEDSAM.  iws- 

( 1 4  Meeson  &  Welsby ,  574 ;  S.  C.  14  L.  J.  Ex.  353 ;  9  Jur.  557 ;  in  Ex.  Ch. 
16  M.  &  W.  633 ;  in  H.  L.,  1  H.  L.  C.  687.) 

[The  reports  of  this  case  in  the  Court  of  Exchequer  and  the 
Exchequer  Chamber  will  be  consolidated  with  the  report  in  the 
House  of  Lords  in  a  future  volume  of  the  Bevised  Reports.] 


PHILLIPPS  V.   SMITH.  i845. 

July  9. 
(14  Meeson  &  Welsby,  589—695 ;  S.  C.  15  L.  J.  Ex.  201.)  _ 

Leesee  for  years  cutting  down  willows,  and  leaving  the  stools  or  butts,        l  ^^^  J 
from  which  they  will  shoot  afresh,  is  not  waste,  unless  they  are  a  shelter 
to  the  house,  or  a  support  to  the  bank  of  a  stream  against  the  water  (3). 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  against 
the  defendant,  who  had  been  his  tenant  from  year  to  year  of  a  farm 
in  the  county  of  Leicester,  for  managing  and  cultivating  it  contrary 
to  the  course  of  good  husbandry,  and  in  a  bad  and  untenant-like 
manner.  The  defendant  pleaded  non  assumpsit,  and  also  that  he 
managed  and  cultivated  the  farm  in  a  good  and  tenant-like  manner ; 
on  which  issues  were  joined. 

At  the  trial,  before  Maule,  J.,  at  the  last  Leicester  Assizes,  the 
only  acts  provided  against  the  defendant  were,  the  cutting  down, 
for  the  purpose  of  sale,  of  a  number  of  pollard  willow  trees,  of  con- 
siderable size,  which  grew  on  the  side  of  a  brook,  but  were  not 
shown  to  be  of  any  service  *as  a  support  of  the  bank  against  the  [  *590  ] 
water,  nor  to  be  any  protection  to  the  farm-house  ;  and  also  some 
trivial  injuries  to  the  fences.  The  willows  were  cut  down  close  to 
the  ground,  leaving  the  stools  or  butts,  from  which  fresh  shoots 
grow  again.  It  was  contended  for  the  defendant,  that  such  cutting 
down  of  these  trees  was  not  a  breach  of  the  implied  agreement  to 
cultivate  according  to  good  husbandry  and  in  a  tenant-like  manner : 

(1)  See  Thompamy.  HakewilUlSQo)  (2)  Sir  T.  Bay.  80;   1  Keb.  565;   1 

19  C.  B.  (N.  S.)  713,  35  L.  J.  C.  P.  18 ;  Sid.  157 ;  I  Ley.  109. 

and  Roberta  y.  Holland  [1893]  1  Q.  B.  (3)  See  Daahwood  v.  Magniac  [1891] 

665,  62  L.  J.  Q.  B.  621.--J.  G.  P.  3  Oh.  306,  60  L.  J.  Ch.  809.-J.  G.  P. 
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PHILLIPP8    for  the  plaintiJBF  it  was  answered,  that  it  was  so,  inasmach  as  this 

Sbhth.       amounted  to  positive  waste.    The  learned  Judge  reserved  the  point, 

and  the  jury  having  assessed  the  value  of  the  willows  cut  down  at 

64Z.,  he  gave  the  defendant  leave  to  move  to  reduce  the  damages 

(which  in  the  whole  were  662.  is.  6d.)  by  that  sum. 

In  Easter  Term,  Humfrey  moved  pursuant  to  the  leave  reserved, 
and  having  cited  the  Year  Book,  12  Hen.  VIII.  1,  b(i),  as  an 
authority  that  the  cutting  down  of  these  willow  trees  was  not  waste, 
obtained  a  rule  nisi,  against  which,  on  a  former  day  of  the  present 
sittings  (June  19), 

Whitehurst  (with  whom  were  Hill  and  WiUmore)  showed  cause : 

The  question  here  is  not  whether  the  cutting^f  these  willows  was 
waste  or  not,  but  whether  it  was  managing  the  farm  in  a  good  and 
tenant-like  manner. 

(Parke,  B.  :  No  custom  of  the  country  is  alleged ;  what,  then,  is 
untenant-like  management  but  waste?  There  can  be  no  obliga- 
tion on  the  tenant,  except  to  farm  according  to  the  custom 
of  the  country  or  special  agreement — both  of  which  are  excluded 
here, — or  according  to  the  common  law.) 

Then  the  plaintiff  will  contend  that  the  cutting  of  these  trees  was 
destruction  of  the  inheritance,  and  so  waste  at  common  law.  The 
[  •SSI  1  common  law  must  be  founded  *on  reason.  Now,  in  flat  and  marshy 
districts,  the  only  timber  for  the  use  of  the  farm,  for  house-bote, 
&c.,  may  be  willows,  which  are  most  valuable  for  that  purpose ;  and 
can  a  tenant  not  merely  take  their  toppings,  but  wholly  destroy 
them,  without  being  guilty  of  waste  ? 

(Parks,  B.  :  It  is  laid  down  in  Go.  Litt.  5S  a,  that  "  waste 
properly  is  in  timber  trees  (viz.  oak,  ash,  and  elm,  and  these  be 
timber  in  all  places),  either  by  cutting  of  them  down,  or  topping  of 
them,  or  doing  any  act  whereby  the  timber  may  decay.  Also,  in 
countries  where  timber  is  scant,  and  beeches  or  the  like  are  con- 
verted to  buildings  for  the  habitation  of  man,  or  the  like,  they  are 
all  accounted  timber :  "  and  that  "  cutting  down  of  willows,  beech, 
birch,  ash,  maple,  or  the  like,  standing  in  the  defence  and  safeguard 
of  the  house,  is  destruction.") 

(1)  **  Unc  si  le  lessee  doit  reparer  c,  defendr  le  vet,  on  sOt  in  nn  banc  pur 

donq  c  seroit  wast,  coe  willows  ne  sont  sustenir  le  banc,  doq  sot  wast,"    [Cor- 

wast,  si  sont  cressats  in  ascQ  lieu ;  rected  with  Y.  B. — J.  G.  P. 
mes  si  sont  in  view  d'un  manoir  p 
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At  common  law,  the  tenant  cannot  use  the  stocks  of  trees  except  Phillippb 
for  the  purposes  of  the  farm ;  if  he  sells  or  otherwise  uses  them,  it  smith. 
is  waste.  The  authorities  on  this  subject  are  collected  in  Yin.  Abr., 
Waste  (E.).  It  is  there  said,  "  Of  whitethorns  waste  may  be 
by  cutting  down ;  "  citmg  46  Edw.  III.  17,  and  9  Hen.  VI.  67. 
"  If  a  termor  cuts  down  underwood  of  hazel,  willows,  maple,  or 
oak,  which  is  seasonable,  it  is  not  waste  :  M.  11  Jac.  B."  (i)  Again, 
"  Waste  may  be  committed  by  cutting  down  of  certain  pear-trees  : 
7  Hen.  VI.  38.  So  it  may  be  committed  in  cutting  down  certain 
apple-trees :  7  Hen.  VI.  38."  In  Bro.  Abr.,  Waste,  pi.  44,  it  is  also 
said  to  have  been  agreed  that  cutting  down  whitethorns  was  waste. 
So,  in  Dyer,  85  b,  n.  38,  it  is  said,  that  eradicating  or  unseasonably 
catting  them  is  waste.  So,  in  Gro.  Jac.  126,  pi.  16,  ''  Stubbing  up 
a  whitethorn  hedge,  or  felling  timber,  or  any  kind  of  trees  standing 
for  the  safeguard  of  the  house  or  cattle,  is  destruction."  It  seems, 
therefore,  from  these  authorities,  that  if  the  tenant  destroys  the 
tree  so  as  to  prevent  the  crop,  that  is  waste  as  to  other  than  timber 
trees.  Lessee  may  cut  a  hedge,  but  may  not  grub  it  up :  so  he 
might  lop  or  cut  these  trees,  but  he  could  not  destroy  *them  to  the  [  ^^^^  ] 
bottom.  The  passage  from  the  Year  Book,  12  Hen.  VIII.,  men- 
tioned on  moving  for  this  rule,  was  a  mere  obiter  dictum  of 
Brudnel,  J.,  and  no  authority  is  cited ;  and  whether  he  refers  to 
mere  pruning,  or  cutting  down  altogether,  does  not  appear. 

(BoLFE,  B. :  A  hedge  may  stand  on  a  different  footing ;  because 
it  is  important  as  marking  the  boundaries  of  the  land.) 

This  was  not  a  cutting  as  a  crop,  or  for  the  use  of  the  farm,  but  for 
sale,  and  amounted,  according  to  the  authorities,  to  waste  at  the 
common  law. 

Humfrey  and  Macaulay^  contra : 

This  was  not  waste.  Every  exposition  given  in  Go.  Litt.  58  a, 
of  what  is  waste,  excludes  this.  When  it  is  said  that ''  cutting  down 
of  willows,  &c.,  standing  in  the  defence  and  safeguard  of  the  house, 
is  destruction,"  that  is  exclusio  alterius.  Nor  is  there  any  authority 
which  says  that  the  mere  cutting  down  of  trees,  not  timber  trees, 
is  waste.  Thus  in  Cro.  Jac.  127,  the  case  is  thus :  "  Note,  it  was 
held  by  all  the  Court,  that  eradicating  of  whitethorns  is  waste ; 

(1)  The  quotation  from  Yiner  has  Smith's  Case  (Mich.  11  Jac.  I.  in  the 
been  corrected.  The  reference  **  M.  Common  Pleas),  reported  in  Oodbolt, 
11  Jac.  B."  is  to  Sir  John  Gage  and      p.  209— J.  G.  P. 
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Phillipps  but  succidendo  {i.e.  felling)  et  vendendo  is  no  waste,  anless  it  be 
Smith.  ^^^^  ^^^^  ^^^7  S^^^  ^^  pasture  for  defence  of  cattle,  and  were  of  the 
greatness  of  timber.*'  In  Com.  Dig.,  Biens  (H.),  the  rule  of  law  is 
stated  to  be,  that  "  lessee  for  life  or  years  has  only  a  special  interest 
and  property  in  the  fruit  and  shade  of  timber-trees,  so  long  as  thej 
are  annexed  to  the  land ;  and  he  has  a  general  property  in  hedges, 
bushes,  trees,  &c.,  which  are  not  timber ;  and  therefore,  if  the 
lessee  cuts  down  hedges  or  trees  not  timber,  the  lessee  shall  have 
them."  That  rule  is  adopted  by  Tindal,  Ch.  J.,  in  Berriman  v. 
Peacock  (i),  where  he  says,  that,  "  according  to  the  old  authorities, 
the  general  property  in  trees  (i.e.,  timber  trees)  is  in  the  landlord, 
and  the  general  property  in  bushes  is  in  the  tenant ;  although,  if 
[  *593  ]  }^Q  exceeds  his  right,  *as  by  grubbing  up  or  destroying  fences,  he 
may  be  liable  to  an  action  of  waste."  The  tenant  andonbtedly 
cannot  eradicate  a  tree  not  timber,  because  that  is  necessarily  a 
damage  to  the  inheritance ;  but  the  cutting  down  of  trees  which 
spring  again  from  the  stools,  like  willows,  is  not  so. 

(BoLFE,  B. :  In  the  case  of  a  fir  tree,  I  should  say  the  catting  it 
down  to  the  ground  would  be  waste,  because  it  will  not  grow  again.) 

Cur.  adv.  mZl. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

The  only  point  upon  which  the  Court  reserved  its  judgment  in 
this  case  was,  whether  the  cutting  down  of  the  willow  trees,  in 
respect  of  which  the  jury  have  assessed  the  damages  at  64/., 
amounted  to  waste  at  the  common  law.  And,  upon  full  considera- 
tion, we  think  it  did  not ;  and  that  the  verdict  found  by  the  jury 
should  be  reduced  to  the  sum  of  2Z.  4s.  6d.,  according  to  the 
reservation  of  the  learned  Judge. 

These  willow  trees  were  of  considerable  size,  and  were  standing 
by  the  side  of  a  brook,  but  were  not  serviceable  either  as  a  defence 
or  support  of  the  bank  against  the  water,  nor  were  they  standing 
so  as  to  be  a  protection  to  the  house  demised. 

The  [principle  upon  which  waste  depends  is  well  stated  in  the 
case  of  Lord  Darcy  v.  Askivith  (2),  thus :  '^  It  is  generally  true  that 
the  lessee  hath  no  power  to  change  the  nature  of  the  thing  demised ; 
he  cannot  turn  meadow  into  arable,  nor  stub  a  wood  to  make  it 
pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor  suffer  ground 
(1)  35  £.  B.  568  (9  Bing.  384).  (2)  Hob.  234. 
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to  be  Barronnded,  nor  destroy  the  pale  of  park,  for  then  it  ceaseth  Phillifps 
to  be  a  park ;  nor  he  may  not  destroy  the  stock  or  breed  of  any-  smith. 
thing,  because  it  disherits  and  takes  away  the  perpetuity  of  succession, 
as  villains,  fish,  deer,  young  spring  of  woods,  or  *the  like."  Thus,  [  •bdi  ] 
the  destruction  of  germens,  or  young  plants  destined  to  become 
trees,  Co.  Litt.  58  a,  which  destroys  the  future  timber,  is  waste ; 
the  cutting  of  apple-trees  in  a  garden  or  orchard,  or  the  cutting 
down  a  hedge  of  thorns,  Co.  Litt.  58  a,  which  changes  the  nature 
of  the  thing  demised ;  or  the  eradicating  or  unseasonable  cutting 
of  whitethorns,  Vin.  Abr.,  Waste  (E.),  which  destroys  the  future 
growth,  are  all  acts  of  waste.  On  the  other  hand,  those  acts  are 
not  waste  which,  as  Richabdson,  Ch.  J.,  in  Barrett  v.  Barrett  (i), 
says,  are  not  prejudicial  to  the  inheritance,  as,  in  that  case,  the 
cutting  of  sallows,  maples,  beeches,  and  thorns,  there  alleged  to  be 
of  the  age  of  thirty-three  years,  but  which  were  not  timber  either 
by  general  law  or  particular  local  custom.  So,  likewise,  cutting 
even  of  oaks  or  ashes,  where  they  are  of  seasonable  wood,  i.e.  where 
they  are  cut  usually  as  underwood,  and  in  due  course  are  to  grow 
up  again  from  the  stumps,  is  not  waste.  Now  if  we  apply  the 
principles  to  be  extracted  from  all  these  authorities  to  the  present 
case,  we  have  no  difficulty  in  saying  that  the  cutting  of  these  willows 
does  not  amount  to  waste.  They  are  not  timber  trees,  and  when 
cut  down  they  are  not,  so  far  as  appears  by  the  evidence,  destroyed, 
but  grow  up  again  from  their  stumps,  and  produce  again  their 
ordinary  and  usual  profit  by  such  growth  ;  therefore  neither  is  the 
thing  demised  destroyed,  nor  is  the  thing  demised  changed  as  to 
the  inheritance,  for  profit  remains,  as  before,  derivable  from  the 
reproduction  of  the  wood  from  the  stump  of  the  willow  cut  down. 
Nor  are  the  trees  in  such  a  situation  as  to  make  the  cutting  of  them 
waste,  by  reason  of  what  is  called  collateral  respect ;  as  where  trees 
not  timber  are  situated  so  as  to  be  useful  for  protection  of  a  house, 
Co.  Litt.  58,  and  so  become,  as  it  were,  a  part  of  the  house ;  as  in 
Hob.  219,  willows  growing  within  the  site  of  the  house.  Nor  are 
they  willows  within  view  of  the  manor-house,  which  defend  it  from 
the  wind,  *or  in  a  bank  to  sustain  the  bank,  12  Hen.  YHI.  1 ;  or  like  [  *^^^  ] 
whitethorns  used  for  the  like  purpose,  or  where  they  stand  in  a  field 
depastured,  and  are  used  for  the  shade  of  the  beasts  depasturing,  and 
so  are  intended  permanently  to  remain  in  that  particular  form,  for 
the  advantage  of  those  to  whom  the  inheritance  may  thereafter  come. 
We  therefore  think  that  the  cutting  of  them  by  the  defendant 

(1)  Hetiey,  35. 


>^ 
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Phillipps    was  not  an  act  of  waste  at  the  common  law ;  and  as  he  is  not  liable. 

Smith.       either  by  agreement  or  by  the  custom  of  the  country,  for  having 

cut  them,  we  think  the  verdict  should  be  reduced,  and  the  rule 

made  absolute  for  that  purpose. 

Rule  absolute. 


1846.  WIGGINS  AND  JAMESON  v,  JOHNSTON. 

July  9. 
(14  Meeson  &  Welsby,  609—623 ;  S.  C.  15  L.  J.  Ex.  202.) 

^        ^  The  defendant  chartered  a  vessel  for  a  voyage  from  London  to  Bombay, 

at  which  port  she  was  addressed  to  G.  &  Co.,  the  defendant's  agents  there; 
and  by  another  charter-party  of  the  same  date,  it  was  agreed  that  the  diip 
shotdd,  after  discharging  her  cargo  at  Bombay,  take  in  a  honiewazd  cargo, 
for  which  the  defendant  agreed  to  pay  freight,  as  to  one-half  the  cargo,  at 
3/.  per  ton,  and  as  to  the  rest,  at  the  current  rate  of  freight  when  the  ship 
should  be  loading.  In  this  latter  charter-party  there  was  also  a  stipula- 
tion, that  the  master  of  the  vessel  (who  was  a  part  owner)  and  G.  &  Co., 
the  agents  at  Bombay,  were  at  liberty  to  make  such  alterations  in  the 
charter-party  as  they  might  mutually  think  proper,  without  prejodioe  to 
that  agreement.  Soon  after  the  arrival  of  the  ship  at  Bombay,  the  master 
and  G.  &  Co.  entered  into  a  written  agreement  (which  was  indorsed  on  the 
second  charter-party)  that  the  ship  might  proceed  to  Aden  with  Gk>Tem- 
ment  coals  and  stores  (her  outward  cargo),  and  return  to  Bombay  with  aU 
possible  despatch,  without  prejudice  to  the  charter-party.  She  acoordingly, 
in  the  month  of  February,  sailed  to  Aden,  and  there  discharged  her  cargo, 
and  returned  to  Bombay,  where  she  arrived  in  May.  The  owners  received 
a  large  sum  as  freight  for  this  voyage  to  Aden :  Held,  that  the  defendant 
was  bound  by  the  alteration  made  in  the  charter-party  by  G.  &  Co. 
permitting  the  voyage  to  Aden,  which  was  within  the  scope  of  the  authority 
given  to  them  by  the  stipulation  above  mentioned ;  and  therefore  that  he 
was  bound  to  pay  the  charter-rate  of  '31,  per  ton  for  half  the  cargo,  although 
that  exceeded  the  current  rate  of  freight  at  the  time  of  the  loading,  and 
although  the  alteration  might  be  prejudicial  to  his  interests ;  and  that  he 
was  not  entitled  to  have  the  freight  earned  by  the  owners  on  the  voyage  to 
Aden  brought  into  the  account. 

This  was  an  action  of  assumpsit,  stated  in  the  particulars  of 
demand  to  be  brought  to  recover  9691.  lU.  4d.,  balance  of  freight 
per  ship  Harmony,  due  from  the  defendant  to  the  plainti£fs. 

The  declaration  stated,  that  the  defendant  was  indebted  to  the 
plaintiffs  in  3,0(X)2.,  for  freight  and  reward  due  and  payable  from 
the  defendant  to  the  plaintiffs  for  and  in  respect  of  the  carriage 
and  conveyance  of  divers  goods,  merchandizes,  and  chattels,  by  the 
plaintiffs  before  that  time  carried  and  conveyed  for  the  defendant, 
and  at  his  request,  in  and  on  board  of  a  certain  ship  or  vessel,  from 
divers  ports  and  places  to  divers  other  ports  and  places,  and  there, 
to  wit,  at  the  last-mentioned  ports  and  places,  delivered  by  the 
plaintiffs  for  the  defendant,  at  his  request,  and  in  8,000Z.  for  money 
due  from  the  defendant  to  the  plaintiffs  on  an  account  stated 
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between  them ;  and  that  the  defendant  promised  to  pay  the  said     wiooiks 
sums  on  request ;  and  concluded  with  the  usual  breach.  Johnston. 

The  defendant  pleaded  to  the  whole  of  the  declaration,  that  he 
did  not  promise  as  alleged ;  and  further  pleaded,  as  to  7012. 4^.  9d., 
parcel  of  the  sum  of  8,0002.  in  the  first  count  of  the  declaration 
mentioned,  payment  to  the  plaintiffs  and  acceptance  by  them  of 
the  sum  of  701Z.  4s.  9d.  in  satisfaction. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  traversed  *the       [  ^^^^  ] 
second,  on  which  the  defendant  has  joined  issue. 

By  the  consent  of  the  parties,  and  by  the  order  of  Aldbrson,  B., 
the  following  case  has  been  stated  for  the  opinion  of  the  Court 
since  issue  was  joined : 

On  the  1st  day  of  August,  1842,  the  plaintiffs  (by  Mr.  Wiggins, 
their  agent  mentioned  in  the  following  charter-parties)  and  the 
defendant  entered  into  and  signed  the  two  charter-parties,  of  which 
the  following  are  copies : 

"London,  1st  August,  1842. — It  is  this  day  mutually  agreed 
between  Mr.  Wiggins,  for  the  owners  of  the  good  ship  or  vessel 
called  the  Harmony ^  of  the  measurement  of  880  tons  or  thereabouts, 
now  in  the  port  of  Liverpool,  and  Mr.  Robert  Johnston,  merchant, 
that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall  with  all  possible  despatch  proceed  direct 
to  Clyde,  to  be  loaded  at  Greenock,  free  of  lighterage  to  the  ship, 
and  there  load,  in  the  usual  and  customary  manner,  in  regular 
turn,  at  any  one  of  the  collieries  freighters  may  name,  a  full  and 
complete  cargo  of  coals,  not  less  then  750  nor  more  than  1,000  tons, 
which  said  freighter  binds  himself  to  ship,  with  liberty  to  take  any 
light  freight  which  may  offer,  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture,  and,  being  so  loaded,  shall  therewith  proceed  to  Bombay, 
to  sail  in  fifteen  days  after  the  coals  are  on  board,  or  so  near  there- 
unto as  she  may  safely  get,  and  deliver  the  same  into  craft  which 
will  be  sent  alongside  for  that  purpose  :  notice  to  be  given  to  the 
agents  of  the  vessel  being  ready  to  discharge,  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  during  the  said  voyage  always 
mutually  excepted) :  the  freight  to  be  paid  at  and  after  the  rate  of 
208.  per  ton  of  20  cwt.  on  the  quantity  delivered  in  full ;  and  such 
freight  is  to  be  paid,  say  one-third  by  *bill  at  two  months  from  the  [  •en  ] 
final  sailing  of  the  vessel  from  her  last  port  in  Great  Britain,  or  in 
cash  under  discount,  the  same  to  be  returned  if  the  vessel  be  lost. 
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Wioanrs  ihe  freighter  having  power  to  insure  the  amount  and  deduct  it  from 
JoHNBTOK.  the  first  payment  of  freight ;  and  the  remainder  in  rupees  to  the 
master,  at  the  exchange  of  2«.  2d.  per  rupee,  on  right  delivery  of 
the  cargo.  The  vessel  to  take  turn  to  delivery  as  customary,  not 
less  than  twenty-one  tons  per  day.  If  the  vessel  return  to  London, 
she  is  to  be  addressed  to  and  reported  at  the  Custom-house  by 
Henry  and  Calvert  Toulmin,  of  No.  8,  George  Yard,  Lombard  Street, 
to  whom  the  commission  on  this  charter-party  is  due,  ship  lost  or 
not  lost.  Penalty  for  non-performance  of  this  contract,  1,000{. 
The  vessel  to  be  addressed  to  freighter's  agents  at  Bombay." 

''London,  1st  August,  1842. — It  is  this  day  mutually  agreed 
between  Mr.  Wiggins,  for  the  owner  of  the  good  ship  or  vessel 
called  the  Harmony,  of  the  measurement  of   880  tons  or  there- 
abouts, now  at  Liverpool,  and  Mr.  Robert  Johnston,  of  London, 
merchant,  that  the  said  ship,  being  tight,  staunch,  and  starong,  and 
every  way  fitted  for  the  voyage,  shall  with  all  convenient  speed  sail 
and  proceed  to  Bombay  with  coals  from  Clyde,  or  so  near  thereunto 
as  she  may  safely  get,  and  there  load  from  the  factors  of  the  said 
merchant  a  full  and  complete  cargo  of  cotton,  or  other  legal 
merchandize,  not  exceeding  what  she  can  reasonably   stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture, 
and,  being  so  loaded,  shall  therewith  proceed  to  London,  Liverpool, 
or  Clyde,  as  may  be  determined  at  Bombay — if  London,  in  any 
dock  the  said  freighter  may  appoint,  or  so  near  thereunto  as  she 
may  safely  get — and  deliver  the  same  on  being  paid  freight  at  and 
after  the  rate  of  82.  per  ton  for  half  of  the  cargo ;  the  remainder  of 
the  cargo  to  be  procured  at  the  current  rate  of  freight  at  the  time 
[  *612  ]      the  ship  be  loading ;  upon  which  freighter's  agents  are  to  be  *paid 
by  the  owners  the  usual  commission  for  procuring  the  same,  and 
the  tonnage  of  the  whole  to  be  computed  according  to  the  new 
schedule  of  tonnage  now  in  use  at  Bombay,  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  during  the  said  voyage,  always  excepted) :  the  freight  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo,  in  cash,  two 
months  after  the  report  of  the  ship  inwards  at  the  Custom-house, 
or  under  discount :  eighty  running  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  is  not  sooner  despatched)  for  loading  the  said 
ship  at  Bombay,  to  commence  from  the  period  of  the  vessel  being 
ready  to  load,  the  master  giving  freighter's  agents  written  notice  to 
that  effect,  and  ten  days  on  demurrage  over  and  above  the  said 
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laying  days,  at  101.  per  day :  the  vessel  to  be  consigned  to  Henry  Wigoins 
and  Calvert  Toulmin  on  her  return  to  London,  with  whom  the  johkbton* 
original  charter-party  is  deposited.  Penalty  for  non-performance 
of  this  agreement,  8,500Z.  The  master  to  sign  bills  of  lading  for 
half  of  the  cargo,  at  any  rate  of  freight  not  less  than  the  current 
rates,  without  prejudice  to  the  charter-party,  and  for  the  remaining 
half  at  the  current  rates  of  freight  at  which  the  cargo  is  procurable. 
It  is  also  further  understood  and  agreed,  that  the  master  of  the 
vessel,  and  the  agents  at  Bombay,  are  at  liberty  to  make  such 
alterations  in  this  charter-party  as  they  may  mutually  think 
proper,  without  prejudice  to  this  agreement." 

The  above  charters  were  both  made  and  entered  into  at  the  same 
time,  and  in  pursuance  of  them  the  vessel  sailed  from  Greenock 
with  coals  for  Bombay,  in  September,  1842,  addressed  (on  the 
nomination  of  the  defendant)  to  Messrs.  Grey  &  Co.,  at  Bombay, 
as  the  agents  of  the  defendant,  and  arrived  at  Bombay  on  the  81st 
January,  1848.  Meantime,  namely,  on  the  6th  December,  1842, 
in  London,  the  defendant  entered  into  an  agreement  in  writing 
*with  Messrs.  Grey,  Coles  &  Co.,  who  carried  on  business  under  [  •eis  ] 
that  name  in  London,  and  under  the  said  firm  of  Grey  &  Co.  at 
Bombay,  as  merchants,  of  which  the  following  is  a  copy : 

"Dec.  6th,  1842. — Messrs.  Grey,  Coles  &  Co.,  London. — It  is 
this  day  mutually  agreed  between  Messrs.  Grey,  Coles  &  Co., 
London,  and  Bobert  Johnston,  charterer  of  the  ship  Harmony ^ 
bound  from  the  Clyde  to  Bombay,  that  the  said  ship  shall  be 
addressed  at  Bombay  to  Messrs.  Grey  &  Co. ;  in  consideration  thereof 
the  said  Messrs.  Grey  &  Co.  hereby  engage  to  furnish  her  with  a  full 
and  complete  cargo  of  legal  merchandize  for  London,  Liverpool,  or 
the  Clyde,  at  the  current  rates  of  freight;  and  the  said  Bobert 
Johnston  hereby  agrees  to  allow  unto  the  said  Messrs.  Grey  &  Co., 
of  Bombay,  a  commission  of  52.,  say  5Z.  per  cent,  upon  amount  of 
freight  the  ship  may  make.  The  cargo  to  be  furnished  within 
eighty  days  from  the  date  she  is  ready  to  receive  it,  or  Messrs.  Grey, 
Coles  &  Co.  to  pay  demurrage  according  to  Mr.  J.'s  charter-party 
with  the  owners  annexed. 

(Signed)  "  Grey  &  Co.,  London. 

"B.  Johnston,  London." 

A  copy  of  the  charter-party  secondly  above  set  forth  was  annexed 
to  this  agreement. 

Such  agreement  was  entered  into  without  the  knowledge  of  the 
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WiooiNB  plaintiffs,  nor  was  any  notice  thereof  given  to  them.  Messrs.  Grey 
J0HK8T09  &  Go.  bad  not  any  aathority  or  instructions  to  enter  into  the 
agreement  hereinafter  mentioned  for  the  intermediate  voyage  to 
Aden,  except  so  far  as  such  aathority  or  instructions  were  conferred 
by  or  contained  in,  or  may  reasonably  be  inferred  from,  the  charter- 
party  secondly  above  mentioned,  and  the  agreement  of  the  6th  of 
December,  1842,  and  the  facts  and  other  documents  stated  in  this 
case,  or  any  of  them. 
[  614  ]  Shortly  after  the  arrival  of  the  vessel  at  Bombay,  namely,  on  the 

18th  of  February,  1848,  the  said  Messrs.  Grey  &  Co.,  being  such 
agents  as  aforesaid  for  the  defendant  at  Bombay,  and  the  plaintiff 
James  Jameson,  the  master  of  the  vessel,  agreed,  that,  before 
loading  her  homeward  cargo,  the  said  vessel  might  proceed  on  an 
intermediate  voyage  to  Aden,  and  the  following  memorandum  was 
accordingly  indorsed  on  the  charter-party  secondly  above  set  forth, 
and  signed  by  the  said  Messrs.  Grey  &  Co.  and  the  plaintiff  James 
Jameson  respectively :  "  It  is  hereby  agreed  that  the  ship  Harmony 
may  proceed  to  Aden  with  the  Government  coals  and  stores,  &c., 
and  return  to  Bombay  with  all  possible  despatch,  without  prejudice 
to  charter-party,  as  per  annexed  copy."  In  pursuance  of  this 
agreement  the  plaintiffs  entered  into  a  charter-party  with  the  East 
India  Company,  for  the  ship  to  proceed  to  Aden  with  the  Govern- 
ment coals  and  stores  (being  the  cargo  laden  at  Greenock  as 
aforesaid),  and  return  to  Bombay  as  agreed  upon  as  above 
mentioned  ;  and  in  pursuance  of  this  charter,  the  ship  sailed  with 
the  cargo  last  above  mentioned,  from  Bombay,  on  the  16th  of 
February,  for  Aden,  and  after  discharging  there,  returned  with  all 
possible  despatch  to  Bombay,  which  she  reached  on  the  11th  of 
May,  1848.  The  freight  earned  by  the  voyage  under  the  said 
charter  with  the  East  India  Company  was  1,100Z.,  which  the 
plaintiffs  received  of  the  East  India  Company. 

Messrs.  Grey  &  Co.,  at  Bombay,  by  letter  written  at  that  place 
on  the  28th  of  February,  1848,  communicated  to  Messrs.  H.  and  C. 
Toulmin,  in  London,  they  being  the  ship-brokers  of  the  defendant 
in  London,  the  fact  of  their  having  made  the  above  alteration  in 
the  second  charter,  and  arrangement  for  the  vessel  to  make  the 
intermediate  voyage  to  Aden  and  back.  This  letter  reached  Messrs. 
Toulmin  in  London  in  April,  and  by  the  next  mail  they,  by  the 
[  *616  1  defendant's  authority,  wrote  and  sent  to  Messrs.  Grey  &  *Co.  a 
letter,  dated  1st  of  May,  1848,  of  which  the  following  is  a  copy  : 

(The  case  then  set  out  this  letter,  which  expressed  the  defendant's 
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disapprobation  of  the  arrangement  for  the  voyage  to  Aden,  and  his  wiooiks 
belief  that  it  was  detrimental  to  his  interests,  bat  contained  no  Johnston. 
express  affirmance  or  repudiation  of  it.) 

This  letter  reached  Grey  &  Co.,  at  Bombay,  in  the  middle  of  June, 
1843.  This  period,  including  the  months  of  March,  April,  and 
May,  is  usually  the  best  period  of  the  year  for  procuring  cargoes 
and  high  rates  of  freight  from  Bombay  to  ports  in  Great  Britain ; 
and  the  period  from  the  beginning  of  June  to  the  end  of  July,  being 
the  rainy  season,  is  usually  in  each  year  a  bad  time  for  procuring 
cargoes  or  good  rates  of  freight  from  Bombay  to  the  said  ports. 

The  rates  of  freight  from  Bombay  to  ports  in  Great  Britain  were 
higher  when  the  Harmony  first  arrived  at  Bombay,  as  aforesaid, 
than  when  Messrs.  Grey  &  Co.  procured  her  a  cargo  for  London,  as 
hereinafter  mentioned. 

In  the  ordinary  course  of  things,  a  ship  sailing  in  the  middle  of 
February  from  Bombay  would  perform  the  voyage  to  Aden, 
discharge  there,  and  return  to  and  reach  Bombay  by  the  middle  of 
May,  and  before  the  commencement  of  the  rainy  season ;  and  the 
time  of  performing  such  a  voyage  was  generally  known  to  merchants 
and  shipowners  when  the  above  charter-parties  were  entered  into. 

A  ship  at  Bombay  is  sometimes  unable,  or  it  is  found  difficult,  to 
procure  a  cargo  or  good  rates  of  freight  for  London,  Liverpool,  or 
the  Clyde,  when  a  cargo  or  good  rate  of  freight  for  some  other  port 
in  Great  Britain,  or  in  Holland,  may  be  obtained ;  and  this  fact 
was  generally  known  to  merchants  and  ship-owners  when  the  above 
charter-parties  were  entered  into. 

Shortly  after  the  vessel's  return  to  Bombay,  the  said  Messrs. 
Grey  &  Co.  proceeded  to  procure  a  cargo  for  *her,  and  obtained  [  •eid  ] 
one,  amounting  to  1,110  tons,  for  London,  at  rates  averaging 
25$.  4d.  per  ton,  which  were  the  then  current  rates  of  freight. 
With  this  cargo  she  sailed  from  Bombay  on  the  81st  of  July,  1848, 
and  reached  London  on  the  11th  of  November,  1848,  where  her 
cargo  was  duly  delivered ;  and  the  plaintiffs  received  the  freight 
arising  from  this  home  voyage,  amounting  to  1,402/.  9«.  6e2.,  of 
one-half  of  the  amount  of  which,  namely  7012. 4^.  9d.,  the  defendant 
is  to  be  at  liberty  to  avail  himself  under  the  plea  of  payment :  but 
the  plaintiffs  claim  of  the  defendant  the  difference  between  the  said 
sum  of  701Z.  4«.  9e2.,  being  the  amount  of  the  current  rates  of  freight 
on  half  the  cargo,  and  1,664{.  16«.,  being  the  chartered  rate  of  82. 
per  ton  on  half  the  cargo,  which  difference  amounts  to  968Z.  lis.  3d., 
and  is  the  sum  for  which  this  action  is  brought. 

49—2 
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WiooiKB         It  is  agreed  that  the  Court  may  draw  such  inferences  from  the 


«. 


JoHKSToir.    f^^B  above  stated  as  a  jury  would  be  warranted  in  doing. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant  is  bound  by  the  said  alteration  made  in  the  said  charter- 
party  by  the  said  Messrs.  Grey  &  Co.  and  the  plaintiff  James 
Jameson ;  and  if  so,  whether  the  defendant  is  entitled  to  be  allowed 
for  the  said  freight  produced  by  the  voyage  to  Aden  and  back,  or 
any  and  what  part  thereof. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  bound  by 
the  alteration,  then  the  defendant  agrees  that  a  judgment  shall  be 
entered  against  him,  by  confession,  for  9632.  Us.  9d.,  or  so  much 
thereof  as  the  Court  may  adjudge  to  be  recoverable,  (subject  to  such 
deduction,  if  any,  as  the  Court  may  think  him  entitled  to  in  respect 
of  the  freight  of  the  intermediate  voyage),  besides  costs,  immediately 
after  the  decision  of  this  case,  or  otherwise  as  the  Court  may  think 
fit ;  but  if  the  Court  shall  be  of  opinion  that  the  defendant  is  not  so 
[  *6i7  ]  bound,  then  the  plaintiffs  agree  *that  a  judgment  shall  and  may  be 
entered  against  them  of  nolle  prosequi  immediately  after  the  decision 
of  this  case,  or  otherwise  as  the  Court  may  think  fit. 

The  case  was  argued  in  last  Trinity  Term  (May  28tb)  by 

CromptoTif  for  the  plaintiffs : 

The  defendant  is  bound  by  the  alteration  made  in  the  charter- 
party  by  Grey  &  Co.,  who  were  his  agents  at  Bombay ;  and  he  has, 
therefore,  no  claim  for  an  allowance  in  respect  of  the  freight 
produced  by  the  voyage  to  Aden.  The  terms  of  the  second  charter- 
party,  by  which  the  master  and  the  agents  at  Bombay  were  at 
liberty  to  make  such  alterations  in  it  as  they  might  mutually  think 
proper,  clearly  authorized  that  which  was  done  by  Grey  &  Co. ;  and 
the  subsequent  correspondence  amounts  in  effect  to  an  adoption  of 
their  act  by  the  defendant.  [He  cited  Galloway  v.  Jackson  (i)  and 
Clipsham  v.  Vertue  (2).] 

[  618  ]  Peacock,  contra  : 

The  alteration  made  in  this  charter-party  is  in  fact  a  new  con- 
tract, and  therefore  justice  requires  that  the  defendant  should  only 
pay  according  to  the  current  rate  of  freight  which  would  have  been 
earned  by  the  vessel  at  that  time.  If  the  agents  had  no  authority 
(as  they  certainly  had  not)  to  enter  into  a  new  charter-party,  the 

(1)  3  Man.  &  Q.  960 ;  3  Scott,  N.  B.  (2)  64  B.  B.  484  (5  Q.  B.  265). 

763. 
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owner  is  not  bound  by  such  an  agreement.    The  questions  are,      Wiooimb 
first,  whether  the  alteration  was  authorized ;  secondly,  whether  the    johnbton* 
correspondence  shows  a  ratification  of  it  by  the  defendant. 

(Pollock,  G.  B.  :  I  think  nothing  turns  upon  the  correspondence ; 
the  defendant's  letter  neither  adopts  nor  rejects  it.) 

The  only  question  therefore  is,  whether  the  agents  at  Bombay  had 
authority,  on  behalf  of  the  owners,  to  enter  into  an  intermediate 
contract  of  charter-party  with  the  Government  there.  [He  cited 
Rex  V.  Peto  (i).] 

This  is  not  adding  to  the  contract,  but  altering  the  scheme  of  [  ^^^  ] 
it  altogether.  It  matters  not  that  Grey  &  Co.  might  think  this 
alteration  was  for  the  benefit  of  the  freighter;  the  question  is, 
whether,  under  this  stipulation,  they  had  the  power  to  direct  it. 
Could  they  have  sent  the  vessel  home,  and  let  her  come  out  again 
a  year  afterwards  ?  The  meaning  of  this  clause  clearly  was  only 
to  authorize  them  to  make  some  small  addition  to  or  deviation 
from  the  homeward  voyage,  such  as  that  the  ship  might  call  at 
intermediate  ports,  but  not  to  empower  them  to  enter  into  an 
intermediate  contract,  which  must  endure  for  months,  even  though 
that  contract  might  possibly  be  beneficial  to  the  freighter.  This 
alteration  clearly  would  have  avoided  a  policy  of  insurance  on  the 
ship  as  being  a  deviation :  it  is  a  change  of  the  whole  scheme  of 
the  contract. 

(Pollock,  G.  B.  :  Might  not  the  agents  have  bargained  for  a 
greater  number  of  lay  days  at  a  stipulated  price  ?) 

No  doubt ;  but  there  it  remains  the  same  contract. 

(Pollock,  C.  B.  :  Then  is  it  not  the  same  contract  if  they  say, 
"  We  see  we  shall  not  want  the  ship  for  a  certain  time,  and,  instead 
of  her  lying  idle,  you  shall  use  her  for  a  short  intermediate 
voyage?"  If  that  voyage  were  of  an  unreasonable  extent  or 
duration,  as  to  the  North  Pole,  it  would  be  a  different  case ;  but 
this  is  merely  postponing  the  commencement  of  the  charter-party 
until  after  the  performance  of  a  short  intermediate  voyage.) 

It  comes  back  to  the  same  question,  whether  it  is  not  a  different 
voyage  from  that  stipulated  for  by  the  charter-party. 

(1)  1  Y.  &  J.  37. 
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WIGOIK8  (Pollock,  C.  B. :  No;  it  is  merely  postponing  the  commence- 
JoHMBTON.    ment  of  the  second  charter-party,  and  allowing  the  owners  to  nse 

the  ship  in  the  meantime.     No  doubt  it  would  discharge  a  policy  of 

insurance  ;  as  to  that  it  is  a  different  voyage ;  but  as  to  the  charter- 
[  *620  ]      party,  it  is  a  mere  postponement  of  "^the  voyage.    Could  not  the 

agents  have  altered  the  terminus  ad  quern,  and  added  a  port  of 

destination  ?) 

The  defendant  contends  they  could  not.  The  question  is  not 
whether  the  agents  have  acted  to  the  best  of  their  discretion ; 
but  what  is  the  discretion  vested  in  them.  Here,  however, 
probably,  the  alteration  was  injurious  to  the  defendant,  because  the 
intermediate  voyage  was  during  the  period  when  high  freights  were 
obtainable  at  Bombay.  At  all  events,  the  freight  earned  by  the 
voyage  to  Aden  ought  to  be  brought  into  account  between  the 
plaintiffs  and  the  defendant. 

Cromptorif  in  reply.    *     *     * 

Cur,  adv.  tuU. 

[  621  ]  The  judgment  of  the  Coubt  was  now  delivered  by 

BoLFE,  B. : 

The  question  in  this  case  turns  on  the  construction  of  a  clause 
contained  in  a  charter-party.  The  plaintijBfs  were  owners  of  the 
ship  Harmony ,  of  which  the  plaintiff  Jameson  was  also  the  master. 
The  plaintiffs,  on  the  1st  day  of  August,  1842,  entered  into  a 
charter-party  with  the  defendant,  whereby  they  agreed  to  charter 
the  ship  to  him  for  a  voyage  to  Bombay,  at  which  port  she  was 
to  be  addressed  to  the  defendant's  agents.  On  the  same  day  they 
also  entered  into  another  charter-party  with  him,  whereby  they 
agreed  that  the  ship  should,  after  discharging  her  cargo  at  Bombay, 
take  in  a  homeward  cargo,  for  which  the  defendant  agreed  to  pay 
freight,  as  to  one-half  the  cargo,  at  8Z.  per  ton,  and  as  to  the  rest, 
at  the  current  rate  of  freight  when  the  ship  should  be  loading.  At 
the  end  of  this  second  charter-party  is  the  following  clause :  ''  It  is 
also  further  understood  and  agreed,  that  the  master  of  the  vessel, 
and  the  agents  at  Bombay,  are  at  liberty  to  make  such  alterations 
in  this  charter-party  as  they  may  mutually  think  proper,  without 
prejudice  to  this  agreement." 

The  ship  sailed  from  Great  Britain  pursuant  to  the  first  charter- 
party,  and  reached  Bombay  on  the  81st  of  January,  1848,  and,  on 
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the  nomination  of  the  defendant,  she  was  addressed  to  Messrs.  Wiqoins 
Grey  &  Go.  as  his  agents  there.  Soon  after  her  arrival,  the  plaintiff  Johnston. 
Jameson  (the  master),  and  Messrs.  Grey  &  Co.,  as  agents  of  the 
defendant,  entered  into  a  written  agreement,  which  was  indorsed 
on  the  second  charter-party,  and  whereby  they  agreed  that  the 
ship  might  proceed  to  Aden  with  the  Government  coals  and  stores, 
and  return  to  Bombay  with  all  dispatch,  without  prejudice  to  the 
charter-party. 

In  pursuance  of  this  arrangement,  the  ship  sailed  to  Aden,  and 
there  discharged  her  coals,  &c.,  and  returned  to  Bombay,  where 
she  arrived  on  the  11th  of  May.  The  owners  received  above  1,100Z, 
as  freight  for  this  voyage  to  *Aden.  On  the  return  of  the  ship  to  [  ^622  ] 
Bombay,  the  defendant's  agents  procured  her  a  cargo  at  the  rate  of 
11.  58.  4d.  per  ton,  being  the  then  current  rate  of  freight.  With 
this  cargo  she  sailed  from  Bombay,  and  reached  London  on  the 
11th  of  November,  1843.  The  plaintiffs  received  the  whole  of  the 
freight  (1,402Z.) ;  and  this  action  was  brought  to  recover,  as  to  one- 
half  of  the  freight,  the  difference  between  the  charter-rate  of  SI. 
per  ton  and  the  sum  actually  received,  namely  701L ;  and  it  was 
agreed  that  the  difference  amounts  to  963Z.  11«.  3d. 

The  point  therefore  is,  whether  the  plaintiffs  are  entitled  to  claim 
from  the  defendant  the  charter-rate  of  31.  per  ton  ;  and  that  depends 
on  the  question,  whether  the  voyage  from  Bombay  to  London  was 
the  voyage  in  respect  of  which  the  defendant,  by  his  contract,  agreed 
to  pay  freight  at  that  rate.  The  defendant  contends  that  it  was 
not,  for  that,  by  the  two  contracts  taken  together,  the  ship  was  to 
proceed  to  Bombay,  and  then,  after  discharging  the  cargo,  return 
forthwith  to  London ;  whereas,  after  her  arrival  at  Bombay,  the 
plaintiff  Jameson  and  the  defendant's  agents  agreed,  for  the  exclu- 
sive profit  of  the  owners,  to  allow  the  ship  to  make  a  new  voyage, 
intermediate  between  her  voyage  out  and  her  voyage  home,  whereby 
the  defendant  contends  that  his  obligation  under  the  charter-party 
was  at  an  end.  But  it  must  be  observed,  that  the  charter-party 
contained  an  express  clause  enabling  the  plaintiff  Jameson  and  the 
defendant's  agents  at  Bombay  to  make  any  alteration  in  the  charter- 
party  which  they  might  deem  expedient ;  and  we  think  this  clearly 
authorized  the  defendant's  agents  to  accede  to  the  proposed  voyage 
to  Aden.  It  was  said  by  the  defendant's  counsel,  that  the  meaning 
of  the  clause  was  merely  to  enable  the  parties  to  make  further 
stipulations  at  Bombay  as  to  the  homeward  voyage,  to  authorize 
the  touching  at  other  ports,  and  to  make  trifling  changes  of  that 
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WioaivB     natare.    Bat  we  are  unable  to  fix  any  limits  as  to  the  extent  of 

JoHUBTOK.    authority  given — certainly  none  that  can  enable  us  to  say  *that 

[  *623  ]       what  was  done  was  beyond  the  scope  of  the  authority.     Several 

facts  are  stated  in  the  case,  strongly  tending  to  show  that  the  delay 

occasioned  by  the  voyage  to  Aden  was  likely  to  cause,  and  that  it 

did  in  fact  cause,  great  injury  to  the  defendant's  interest.     This  may 

give  him  a  good  ground  of  action  against  his  agents,  but  cannot 

at  all  show  that  the  agents  had  not  authority  to  take  the  course 

they  did  take.     They  had  authority  to  make  any  alterations  in  the 

charter-party  which  they  should  think  proper.    They  did  think 

proper  to  alter  it,  by  stipulating,  that,  instead  of  unloading  at 

Bombay,  and  there  forthwith  taking  in  a  homeward  cargo,  the  ship 

should  go  and  discharge  at  Aden,  and  then  return  to  Bombay  for 

her  cargo.    This  was  to  be  done  expressly  without  prejudice  to  the 

charter-party,  which  means,  was  to  be  done  without  affecting  the 

charter-party,  otherwise  than  by  interposing  the  intermediate  voyage 

to  Aden.    Under  these  circumstances,  it  appears  to  us  clear  that 

the  obligation  of  the  defendant  to  pay  the  3L  per  ton  remained 

unaffected.    It  was  contended,  that,  at  all  events,  the  freight  earned 

by  the  voyage  to  Aden  ought  to  be  brought  into  account ;  but  we 

see  no  ground  whatever  for  this.     The  meaning  of  the  parties 

obviously  was,  that  the  owners  should  have  the  vessel  for  their  own 

benefit  on  the  interposed  voyage.    This  it  was  which  formed  the 

subject  of  complaint  on  the  part  of  the  defendant:  and  the  case 

states,  that,  as  soon  as  the  new  agreement  was  entered  into  at 

Bombay,  the  plaintiffs  entered  into  a  charter-party  with  the  Indian 

Government  for  the  voyage  to  Aden.    If  the  defendant  had  been 

intended  to  participate  in  any  way  in  the  benefit  of  this  voyage,  it 

would  have  been  so  stipulated.    Nothing  of  the  sort  appears ;  and 

we  are  therefore  of  opinion  that  he  can  have  no  abatement  on  this 

account. 

The  result  is,  that  the  plaintiffs  will  be  entitled  to  our  judg- 

ment  for  the  full  amount  of  96SZ.  11«.  dd.,  for  which  the  action  is 

brought. 

Judgment  for  the  plaintiffs. 
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LOCKHAET  v.  BARNARD  (1).  ms. 

(14  Meeson  &  Welsby,  674—680 ;  S.  C.  15  L.  J.  Ex.  1.)  ^^^' 

A  hand-bill  relating  to  a  stolen  parcel  offered  a  reward  of  100/.  to  C  ^^"^  ] 
**  whoever  should  giye  such  information  as  should  lead  to  the  early 
apprehension  of  the  guilty  parties : "  Held,  that  the  information  must  be 
given,  not  in  mere  conversation,  but  with  a  view  to  its  being  acted  on, 
either  to  the  person  offering  the  reward  or  to  his  agent,  or  to  some  person 
having  authority  by  law  to  apprehend  the  criminal  And  where  the 
communication  was  first  made  by  the  plaintiff  to  C.  in  conversation,  but 
the  information  was  afterwards  communicated  to  a  constable  jointly  by  the 
plaintiff  and  C,  it  was  held  that  they  both  .ought  to  have  joined  in  the 
action. 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on 
(Sec.,  the  defendant  caused  to  be  printed  and  published  a  certain 
advertisement,  stating  that  a  certain  parcel,  directed  to  Messrs.  Sir 
Charles  Price  &  Co.,  bankers.  King  William  Street,  London,  con- 
taining certain  bank  notes,  together  with  sundry  bills  of  exchange, 
specially  indorsed,  payable  to  the  order  of  the  said  Sir  Charles 
Price  &  Co.,  had  been  lost  or  stolen  in  London  on  the  afternoon 
of  Monday  the  25th  then  instant ;  and  the  defendant  did  thereby 
promise,  that  whoever  would  give  such  information  as  might  lead 
to  the  immediate  recovery  of  the  above  parcel  if  lost,  or  to  the  early 
apprehension  of  the  guilty  parties  if  stolen,  should  receive  a  reward 
of  lOOZ.  And  the  plaintiff  saith,  that  the  said  *parcel  was  stolen,  [  ^675  ] 
and  that  he,  confiding  in  the  said  promise  of  the  defendant,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
did  give  such  information  as  did  then  lead  to  the  early  appre- 
hension of  the  guilty  party,  to  wit,  one  J.  Bichards,  who  was 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  tried  and 
convicted  as  such  guilty  party  as  aforesaid,  whereof  the  defendant 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice  ;  whereby  and  by  reason 
of  the  premises,  the  defendant  became  and  was  liable  to  pay  the 
said  sum  of  1002.  to  the  plaintiff,  when  he  the  defendant  should  be 
thereunto  requested.  Breach,  the  non-payment  of  the  said  sum  of 
lOOZ.,  or  any  part  thereof. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  the 
plaintiff  did  not  give  such  information  as  did  lead  to  the  early 
apprehension  of  the  said  J.  B.  in  the  declaration  named,  inodo  et 
formd :  thirdly,  that  J.  B.  was  not  the  only  guilty  party,  modo  et 
formd. 

(1)  See  CarliU  v.  Qarhdlic  Smoke  BaU  Company  [1893]  1  Q.  B.  256,  62  L.  J. 
Q.  B.  257,  0.  A.— J.  G.  P. 
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LocKHART  At  the  trial,  before  Alderson,  B.,  at  the  last  Assizes  for  the 
Babnabd.  county  of  Bedford,  it  appeared  that  this  action  was  brought  to 
recover  a  reward  offered  by  the  defendant  for  the  recovery  of  a  lost 
parcel,  containing  bank  notes  and  bills  of  exchange,  sent  from 
Bedford  to  London  by  coach.  A  hand-bill  was  admitted  and  read, 
which,  so  far  as  it  related  to  this  case,  was  as  follows :  "  1001. 
Reward. — Lost  or  stolen,  in  London,  on  the  afternoon  of  Monday 
the  25th  inst.,  a  parcel  directed  to  Messrs.  Sir  Charles  Price  &  Co., 
bankers.  King  William  Street,  London,  containing  the  following 
bank  notes,  together  with  sundry  bills  of  exchange,  specially 
indorsed  payable  to  the  order  of  Messrs.  Sir  Charles  Price  &  Co., 
payment  of  all  which  has  been  stopped."  (Here  followed  a  list  of 
the  notes.)  "  Whoever  will  give  such  information  as  will  lead  to 
the  immediate  recovery  of  the  above  parcel,  with  its  contents  safe, 
if  lost,  or  the  early  apprehension  of  the  guilty  parties  if  stolen,  shall 
[  'ere  ]  receive  the  above  reward.  Measures  are  *taken  for  discovery,  if 
the  above  notes  or  bills  are  attempted  to  be  fraudulently  circulated. 
— 27th  September,  1848."  It  was  proved,  that  Richards,  who  was 
afterwards  convicted  of  the  felony,  came  on  the  22nd  of  May,  1844, 
to  the  plaintiff's  shop,  and,  in  payment  for  three  pairs  of  stockings, 
tendered  a  101.  bank  note.  The  plaintiff  desired  him  to  write  his 
name  on  the  note,  and  afterwards  gave  him  the  change  for  it. 
After  making  inquiries  as  to  the  address  which  Richards  had  written 
on  the  note,  the  plaintiff  suspected  it  to  be  a  forgery,  and  communi- 
cated his  suspicions  to  a  person  named  Cheshire,  who  thereupon 
informed  the  plaintiff  that  Richards  had  also  passed  notes  to 
himself  and  others.  Having  afterwards  heard  of  the  robbery,  the 
plaintiff  and  Cheshire  related  the  above  circumstances  to  several  of 
their  neighbours,  and  in  the  course  of  conversation,  the  plaintiff 
proposed  to  go  for  a  constable ;  but  a  groom  named  Robinson,  who 
was  present,  said  he  had  better  go,  and  accordingly  went  and 
brought  back  the  constable,  who,  upon  the  information  he  received, 
was  enabled  to  find  out  and  apprehend  Richards.  The  plaintiff  was 
the  only  person  who  could  identify  him  as  having  had  any  part 
of  the  stolen  property  in  his  possession.  Richards  was  afterwards 
convicted  and  transported.  Two  objections  were  made  on  behalf 
of  the  defendant:  first,  that  the  communication  made  by  the 
plaintiff  to  Cheshire  was  not  such  information  as  entitled  the 
plaintiff  to  recover,  it  not  having  been  made  either  to  the  party 
offering  the  reward  or  any  agent  of  his,  or  to  any  person  authorized 
by  law  to  apprehend  the  criminal ;  secondly,  that  the  information 
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to  the  constable,  being  made  jointly  by  the  plaintiff  and  Cheshire,    lookhabt 

was  not  such  information  by  the  plaintiff  alone  as  led   to  the     babnard. 

apprehension  of  J.  B.,  and  that  Cheshire  should  have  been  joined 

in  the  action  as  a  co-plaintiff.     On  the  first  issue,  the  learned  Judge 

directed  the  jury  to  find  for  the  plaintiff,  which  they  accordingly 

did ;  on  the  second,  he  desired  them  to  consider,  whether,  in  their 

opinion,  the  plaintiff  communicated  his  information  to  the  constable 

in   *the  first  instance ;   and   if  they  thought  he  had  not,  then       [  *^'^'^  ] 

whether  the  communication  to  Cheshire  was  made  with  a  view  to 

its  being  communicated  by  him  to  the  constable,  or  whether  it  was 

not  made  to  him  merely  with  a  view  to  further  inquiry,  and  that 

both  afterwards  gave  joint  information  to  the  constable.     The  jury 

found,  that  the  information  given  to  the  constable  by  Bobinson, 

and  which  led  to  the  apprehension  of  the  criminal,  was  the  joint 

information  of  the  plaintiff  and  Cheshire.     The  second  issue  was 

thereupon  entered  for  the  defendant,  leave  being  reserved  to  the 

plaintiff  to  move  to  enter  a  verdict  for  himself,  if  the  Court  should 

be  of  opinion  that  the  plaintiff  was  entitled  to  succeed  upon  the 

finding  of  the  jury. 

Byles,  Serjt.,  now  moved  accordingly  : 

First,  the  information  given  by  the  plaintiff  to  Cheshire  in  the 
first  instance,  and  which  led  to  the  apprehension  of  the  felon,  was 
sufficient  information  within  the  meaning  of  this  advertisement. 
It  is  sufficient  if  the  information  be  given  to  the  defendant  or  to  his 
agent,  or  to  a  peace  officer,  or  to  any  other  person,  provided  it 
actually  leads  to  the  apprehension  of  the  offender.  *  *  The  [  678  ] 
person  who  first  gave  the  information  in  consequence  of  which  the 
felon  was  brought  to  justice  is  entitled  to  the  reward,  and  that  was 
the  plaintiff.  If  it  were  otherwise,  the  real  informer  might  be 
deprived  of  his  reward  by  any  person  to  whom  he  accidentally 
mentioned  his  information  going  to  the  advertiser  and  giving  the 
information  in  his  own  name. 

(Pabke,  B.  :  You  say  it  is  sufficient  if  a  person  tells  the  matter  to 
another,  and  he  gives  the  information  to  a  constable.) 

Yes,  if  he  does  it,  not  in  idle  conversation,  but  with  a  view  to  the 
apprehension  of  the  felon.  [He  cited  Lancaster  v.  Wahh  (i)  and 
Williams  v.  Carwardine  (2).] 

(1)  4  M.  &  W.  16.  (2)  38  B.  B.  328  (4  B.  &  Ad.  621 ;  1 

Nev.  &  M.  418). 
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LooKHART     Pollock,  C.  B.  : 
«. 

Barnard.  j  ^^  ^j  opinion  that  the  direction  of  my  brother  Aldebson  was 
correct,  and  I  think  the  jury  have  come  to  a  proper  verdict  on 
the  second  issue.  The  question  is,  what  is  the  meaning  of  the 
expression  "  such  information  as  may  lead  to  the  early  apprehension 
of  the  guilty  party.**  In  the  case  of  Lancaster  v.  Wahh^  the  words 
were,  ''  information  by  which  the  same  may  be  traced ;  "  and  it 
was  there  decided,  that  a  communication  to  a  constable,  whose  duty 
it  is  to  search  for  the  offender,  was  within  the  terms  of  the  band- 
bill.  I  do  not  mean  to  say  that  there  might  not  be  circumstances 
[  '679  ]  under  which  *the  doctrine  of  that  case  might  be  properly  extended 
to  other  persons  than  constables  ;  but  I  think,  in  this  case,  it  ooght 
not  to  be  so  extended.  Here  the  plaintiff  communicates  certain 
information  to  Cheshire,  who,  in  return,  makes  a  communication 
to  him;  and  then,  deeming  their  joint  knowledge  sufficiently 
important  to  call  for  further  inquiry,  they  jointly  communicate  it 
to  Bobinson  and  others,  and  he,  as  the  agent  of  both,  communicates 
it  to  a  constable.  I  therefore  think,  that  the  finding  of  the  jury, 
that  the  information  which  led  to  the  detection  of  the  felon  was 
given,  not  by  Lockhart  alone,  but  by  him  jointly  with  Cheshire, 
and  the  entry  of  the  verdict  upon  that  finding,  were  perfectly  right, 
and  that  no  rule  ought  to  be  granted. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  According  to  the  true  construction  of 
this  advertisement,  the  information  must  be  given,  with  a  view  to 
its  being  acted  on,  either  to  the  person  offering  the  reward,  or  his 
agent,  or  some  person  having  authority  by  law  to  apprehend  the 
criminal ;  and  therefore  I  think  my  brother  Aldbrson  was  correct 
in  leaving  to  the  jury  the  nature  of  the  first  communication  from 
the  plaintiff  to  Cheshire,  viz.  whether  it  was  made  with  a  view  to 
its  being  acted  on,  or  merely  in  the  course  of  conversation,  and 
afterwards  communicated,  through  Bobinson,  to  the  constable  by 
both  of  them.  Then,  assuming  that  the  information  was  com- 
municated to  the  constable  jointly  by  the  plaintiff  and  Cheshire, 
ought  they  not  both  to  have  joined  in  the  action  ?  I  think  they 
ought,  seeing  there  is  but  one  reward  offered  for  certain  information, 
and  that  both  of  them  concurred  in  giving  it.  The  second  issue 
was,  therefore,  rightly  found  for  the  defendant ;  and,  indeed,  the 
jury  would  have  been  justified  in  finding  for  the  defendant  on  non 
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€Mssump8it ;  but,  there  being  no  motion  before  as  as  to  that  issue,  it    Lookhabt 
is  unnecessary  to  give  any  opinion  on  it  babnabd. 

Alderson,  B.  :  [  680  ] 

I  have  no  doubt  I  was  wrong  in  directing  the  jury  to  find  for  the 
plaintiff  on  non  osaumpsiL 

BoLFE,  B.,  concurred. 

Rule  refused. 


DOE  D.   HULL  V.   WOOD.  im5. 

A'ov,  5, 
(14  Meeson  &  Webby,  682—687 ;  S.  C.  15  L.  J.  Ex.  41.)  

W.  H.,  being  tenant  from  year  to  year  to  Lady  H.,  died,  leaving  his  t  ^°^  1 
widow  in  possession.  J.  H.  some  time  afterwards  took  out  administration 
to  the  deceased;  but  the  widow  continued  in  possession,  paying  rent  to 
Lady  H.,  with  the  knowledge  of  J.  H.,  who  never  objected  to  such 
payment,  or  made  any  demand  of  rent :  Held,  first,  that  there  was  no 
evidence  of  a  surrender  by  operation  of  law,  so  as  to  create  the  relation  of 
landlord  and  tenant  between  Lady  H.  and  the  widow ;  secondly,  that  there 
were  no  circumstances  froni  which  a  tenancy  from  year  to  year  to  the 
administrator  could  be  presumed. 

Ejectment  upon  a  demise  by  one  John  Hull,  dated  the  26th  of 
February,  1845. 

At  the  trial,  before  Tindal,  Gh.  J.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  premises  in  question  were  formerly  occupied  by 
one  William  Hull,  as  tenant  to  Lady  Hotham,  under  a  lease  which 
terminated  in  the  year  1881 ;  but  he  continued  in  possession, 
paying  rent  to  Lady  Hotham,  until  his  decease  in  August,  1842. 
His  widow  had  since  remained  in  possession,  paying  rent  to  Lady 
Hotham  up  to  Christmas  last.  Letters  of  administration  were 
granted  to  the  lessor  of  the  plaintiff,  who  was  the  father  of  William 
Hull,  on  the  15th  of  March,  1844;  but  he  never  received  or 
demanded  any  rent  for  the  premises.  In  October,  1844,  the 
deceased's  widow  married  Henry  Wood,  the  defendant,  who  had 
paid  rent  to  Lady  Hotham  since  his  marriage.  The  demise  was 
laid  on  the  26th  of  February,  *1845,  two  days  after  a  demand  of  [  ^683  ] 
possession  had  been  made.  It  was  proved  that  the  plaintiff  knew 
the  rent  was  paid  to  Lady  Hotham,  and  that  he  had  never  made 
any  objection  to  such  payment,  or  required  it  to  be  paid  to  himself. 

It  was  contended  for  the  defendant,  at  the  trial,  that  the  lessor 
of  the  plaintiff  had  not  made  out  any  title:  first,  because  the 
evidence  showed  that,  at  the  time  of  the  demise,  there  was  no  term 
in  existence,  and  nothing  to  show  that  the  lessor  of  the  plaintiff 
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DoBd.  had  any  interest  in  the  premises;  secondly,  that  if  the  facts 
«.  established  any  tenancy  at  all,  it  was  a  tenancy  to  Lady  Hotham ; 

Wood.  ^^^  ^^^^  assuming  that  they  showed  a  tenancy  to  the  administrator^ 
it  was  a  tenancy  from  year  to  year,  and  a  six  months'  notice  to  quit 
was  necessary.  The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiff,  but  gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
on  the  above  points. 

Montagu  Chambers  now  moved  accordingly : 

The  widow  of  William  Hull  having  continued  in  possession,  and 
paid  the  rent  to  Lady  Hotham,  with  the  privity  of  John  Hull,  the 
administrator,  it  must  be  inferred  that  she  became  tenant  to  Lady 
Hotham  with  his  consent,  and  that  tenancy  must  be  assumed  to  be 
a  tenancy  from  year  to  year.  If  that  be  so,  then  the  lessor  of  the 
plaintiff,  the  administrator,  ceased  to  have  any  interest  in  Uie 
premises,  and  had  therefore  no  title  to  sue. 

(Pabke,  B.  :  The  tenancy  from  year  to  year,  which  belonged  to 
William,  passed  to  John  as  administrator ;  and  that  tenancy  was 
never  determined,  either  by  surrender  or  otherwise.) 

The  circumstances  are  such  from  which  a  surrender  by  operation 
of  law  may  be  implied:  Thoitias  v.  Cook{i).  The  possession  was 
lawful,  and  the  administrator  never  demanded  the  rent ;  and,  at 
[  %si  ]  the  time  that  the  letters  of  administration  were  taken  *out,  a  two 
years*  tenancy  by  the  widow  had  existed. 

(BoLFE,  B. :  It  cannot  be  contended  that  the  administrator  loses 
his  right,  because  he  does  not  take  out  administration  for  eighteen 
months  or  two  years.) 

The  facts  are  sufficient  to  imply  a  surrender  in  law. 

(Parke,  B.  :  I  think  not.) 

Then,  secondly,  assuming  that  there  was  no  such  surrender,  and 
that  the  relation  of  landlord  and  tenant  between  Lady  Hotham  and 
the  widow  did  not  exist,  the  payment  of  rent  to  Lady  Hotham,  with 
the  consent  of  the  administrator,  was  virtually  a  payment  to  him, 
and  might  create  a  tenancy  from  year  to  year  to  him. 

(Parke,  B.  :   If  it  amounts  to  anything,  it  is  that  of  a  mere 
(1)  20  E.  R  374  (2  B.  &  Aid.  119). 
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agreement  that  she  shall  pay  the  rent  to  Lady  Hotham ;  bat  that  does       dob  d. 
not  create  any  tenancy  to  him.    Here  the  plaintiflf  proved  a  clear  ^^'^ 

primd  facie  case,  as  there  was  a  tenancy  from  year  to  year,  which  Wood. 
passed  to  the  administrator.  Then  you  say  there  was  evidence  of 
something  which,  according  to  Thomas  v.  Cook,  amounts  to  a 
surrender.  If  it  had  been  shown  that  Lady  Hotham  had  accepted 
the  widow  as  tenant,  and  the  administrator  had  assented  to  it,  then 
the  case  would  have  been  brought  within  the  decision  in  Thomas  v. 
Cook.) 

The  administrator's  having  a  full  knowledge  that  the  widow  was  in 
possession  and  paying  rent  to  Lady  Hotham,  virtually  amounts  to 
an  assent  to  her  doing  so,  so  as  to  make  her  tenant  to  him.  There 
ought  therefore  to  have  been  a  six  months'  notice  to  quit,  to  entitle 
the  plaintiff  to  recover :  Right  d.  Flower  v.  Darby  (i). 

(Pabkb,  B.  :  That  case  was  cited  in  Richardson  v.  Langridge(2), 
and  commented  upon  by  the  Judges,  and  particularly  by  Ghambre,  J., 
who  ''denied  the  proposition,  that,  at  this  day,  there  is  no  such 
thing  as  a  tenancy  at  will ;  the  taking  of  the  dung  by  the  landlord 
gave  the  tenant  no  interest  in  the  premises.  Surely  the  distinction 
has  been  a  thousand  times  taken ;  a  mere  general  letting  is  a 
letting  at  will :  if  *the  lessor  accepts  yearly  rent,  or  rent  measured  [  '685  ] 
by  any  aliquot  part  of  a  year,  the  Courts  have  said  that  is  evidence 
of  a  taking  for  a  year.") 

Here  a  quarterly  rent  was  paid. 

(Pabee,  B.  :  Not  by  the  widow  to  the  lessor  of  the  plaintiff.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case. 
This  is  an  ejectment  brought  by  the  administrator  of  William  Hull 
against  John  Wood ;  and  it  has  been  contended,  that,  from  the 
circumstances  of  the  case,  it  must  be  presumed  that  the  defen- 
dant was  tenant  from  year  to  year  under  the  administrator,  or  that 
the  facts  proved  amount  to  a  surrender  or  an  assignment,  and  that 
he  became  tenant  to  Lady  Hotham.  The  facts  of  the  case  appear 
to  be,  that  William  Hull,  who  was  tenant  from  year  to  year,  died 
in  August,  1842 ;  that  his  widow  continued  in  possession  of  the 

(1)  1  E.  R.  169  (1  T.  R.  159).  (2)  13  E.  E.  670  (4  Taunt.  128). 
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DoBd.  premises,  and  might,  if  she  had  thought  proper,  have  taken  out 
^^^^  administration  to  her  husband,  in  which  case  the  term  from  year  to 
Wood.  y^^^  would  have  vested  in  her.  She,  however,  remained  in  posses- 
sion without  taking  out  administration,  and  continued  to  occupy 
the  premises,  paying  rent  to  Lady  Hotham,  (who,  no  doubt,  had  a 
right  to  go  on  the  premises  and  demand  rent  of  any  person  she 
found  in  possession) ;  and,  having  married  the  defendant,  it  after- 
wards appears  that,  on  the  16th  of  March,  1844,  John  Hull  took  out 
administration  to  the  deceased.  At  that  time  it  seems  quite  clear 
that  he  had  a  right  to  demand  possession  of  the  premises.  The 
term  might  be  a  valuable  one  or  it  might  not ;  but  the  principles  of 
law  are  the  same  in  the  one  case  as  in  the  other.  It  is  perfectly  clear, 
that,  on  taking  out  administration,  John  Hull  might  have  recovered 
possession  of  these  premises  for  the  benefit  of  creditors,  or  any  other 
legal  purpose  :  the  question  then  is,  has  he  done  anything  since  to 
divest  himself  of  that  right?  He  has  done  nothing,  but  simply 
[  •686  ]  permitted  matters  to  go  on  as  before  ;  and  are  we  *or  the  jury  to 
presume  from  that  an  agreement  for  an  under-tenancy  from  year 
to  year  between  the  administrator  and  the  occupier  ?  How  can  we 
presume  such  a  tenancy  from  the  fact  that  the  rent  was  paid,  not 
to  the  administrator,  but  to  the  owner  of  the  property.  Lady 
Hotham?  I  think  there  is  no  foundation  for  it.  The  only 
legitimate  presumption  appears  to  me  to  be,  that  the  occupier, 
knowing  she  had  no  title  to  the  premises,  continued  therein, 
paying  rent  to  Lady  Hotham,  and  liable  at  any  time  to  be  required 
to  give  up  possession. 

Pabke,  B.  : 

I  am  entirely  of  the  same  opinion.  The  lessor  of  the  plaintiff 
has  proved  a  tenancy  from  year  to  year  in  William  Hull,  the 
decease  of  William  Hull,  and  letters  of  administration  granted  to 
himself  in  March,  1844.  The  term  (for  a  tenancy  from  year  to 
year  is  a  term)  therefore  vests  in  him  until  there  is  some  legal 
determination  of  it ;  and  thus  he  has  made  out  a  good  prima  facie 
case,  because  the  onvs  of  showing  a  legal  determination  of  the  term 
rests  on  the  defendant.  In  this  case  I  think  there  was  no  evidence 
that  this  tenancy  from  year  to  year  had  been  determined  by  opera- 
tion of  law,  as  suggested,  viz.,  by  surrender,  according  to  the 
authority  of  Thomas  v.  Cook,  either  by  the  administrator  allowing 
the  widow  to  occupy  the  premises  under  Lady  Hotham,  or  by  a 
virtual  assignment  of  them.     In  order  to  make  out  that,  it  must  be 
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shown  that  there  was  the  relation  of  landlord  and  tenant,  with  the       Doe  d. 
assent  of  the  administrator,  between  Lady  Hotham  and  the  defen-  ^, 

dant.  But  it  is  further  contended,  that  the  widow,  if  not  tenant  to  Wood, 
Lady  Hotham,  was  tenant  from  year  to  year  to  the  administrator, 
and  was  entitled  to  six  months'  notice  to  quit;  but  there  is  no 
evidence  at  all  to  show  an  agreement  for  a  tenancy  from  year  to 
year  to  the  administrator  :  it  only  amounts  to  this, — that  he  allowed 
her  to  pay  the  rent  for  him  to  the  head  landlord  instead  of  to  him- 
self. We  cannot  infer  *a  tenancy  from  year  to  year  from  a  simple  [  •es?  ] 
payment  by  the  occupier.  Richardson  v.  LangHdge  correctly  lays 
down  the  law  on  this  subject,  viz.  that  a  simple  permission  to 
occupy  creates  a  tenancy  at  will,  unless  there  are  circumstances  to 
show  an  intention  to  create  a  tenancy  from  year  to  year ;  as,  for 
instance,  an  agreement  to  pay  rent  by  the  quarter,  or  some  other 
aliquot  part  of  a  year.  That  was  not  so  here,  and  I  think  there 
should  be  no  rule. 

Aldbbson,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused. 


DOE  D.  HUTCHINSON  t\  The  MANCHESTEK,  BURY,       i8«. 
AND  E088ENDALE  RAILWAY.  ^— 

(14  Meeson  &  Welsby,  687—695 ;  lo  L.  J.  Ex.  208 ;  9  Jur.  949.)  ^  ^^^  ^ 

A  Bail  way  Act  gave  the  Company  power  to  agree  with  the  owners  of 
lands  which  they  were  empowered  to  take  for  the  purposes  of  the  railway, 
for  the  absolute  purchase  of  their  interest  therein ;  and  provided,  that  if 
any  difference  should  arise  between  them  as  to  the  value  of  the  lands,  or 
the  compensation  to  be  made  in  respect  of  them ;  or  if  by  reason  of  absence 
the  owner  should  be  prevented  from  treating ;  or  if  he  should  fail  to  disclose 
or  prove  his  title  to  ike  lands,  &c.,  the  amount  of  compensation  should  be 
settled  by  a  jury,  in  the  manner  mentioned  in  the  Act.  Another  clause 
(§  153)  provided,  that  if  the  owner  of  any  lands,  on  tender  of  the  purchase- 
money  or  compensation  agreed  for  or  awarded  to  be  paid  in  respect  thereof, 
should  refuse  to  accept  it ;  or  if  he  should  fail  to  make  out  a  title  to  the 
lands  in  respect  whereof  such  purchase-money  or  compensation  should  be 
payable,  to  the  satisfaction  of  the  Company ;  or  if  he  should  be  gone  out  of 
the  kingdom,  or  could  not  be  found,  or  should  refuse  to  convey,  it  should 
be  lawful  for  the  Company  to  deposit  the  purchase-money  or  compensation 
payable  in  respect  of  such  lands  in  the  Bank  of  England,  in  the  name  of 
the  Accountant- General,  and  thereupon  all  the  interest  in  such  lands,  in 
respect  whereof  such  purchase-money  or  compensation  should  have  been 
so  deposited,  should  vest  absolutely  in  the  Company  :  Held,  that  this  latter 
clause  applied  prospectively  to  the  period  after  the  purchase-money  was 
agreed  upon,  or  the  amount  of  compensation  was  settled  by  the  jury;  and 
therefore  that  the  Company  coiild  not,  immediately  upon  the  finding  of 
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the  jury,  pay  the  amount  awarded  by  them  into  the  Court  of  Ohanoery, 
and  take  possession  of  the  land,  but  must  first  call  upon  the  owner  to  make 
out  a  title  to  their  satisfaction,  although  before  the  assessment  by  the  jury 
he  had  failed  to  disclose  or  prove  his  title  (1). 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff  to 
recover  from  the  defendants  the  possession  of  certain  pieces  of 
land,  which  the  plaintiff  held  by  a  lease  for  years  under  the  Earl  of 
l!>erby ,  and  which  had  been  taken  by  the  defendants  for  the  purposes 
of  the  railway,  under  *the  153rd  section  of  their  Act  of  Parliament, 
8  Vict.  c.  Ix.  (2).     At  the  trial,  before  Gresswell,  J.,  at  the  last 


(1)  Section  153  of  the  Bailway  Act 
upon  which  this  case  turned  is  similar 
to  8. 76  of  the  Lands  Clauses  Consolida- 
tion Act,  1S46  (8  &  »  Vict.  c.  18). 
With  this  case  compare  DougUus  y. 
L.  dfe  N.  IF.  Ry,  Co.  (1856)  3  E.  &  J. 
173,  and  WtlU  v.  Chelmsford  Local 
Board  (1880)  15  Ch.  D.  108,  49  L.  J. 
Ch.  827.— J.  G.  P. 

(2)  By  sect.  136  of  this  Act,  power 
was  given  to  the  Company  to  agree 
with  the  owners  of  the  lands  which 
they  were  authorized  by  the  Act  to 
enter  into  and  take  for  the  purposes  of 
the  railway,  for  the  absolute  purchase, 
for  a  consideration  in  money,  of  any 
such  lands,  or  such  parts  thereof  as 
they  should  think  proper,  and  of  all 
subsisting  leases  therein,  and  all  rent- 
charges  and  incumbrances  affecting 
such  lands,  and  all  commonable  and 
other  rights  to  which  such  lands  might 
be  subject,  and  all  other  estates  or  inte- 
rests in  such  lands,  of  what  kind  sooTer. 

Sect.  153,  for  the  purpose  of  provid- 
ing for  the  payment  and  application  in 
certain  cases  of  the  purchase-money  or 
compensation  to  be  paid  in  respect  of 
any  lands  not  belonging  to  parties 
under  disability,  enacted,  "that,  in 
the  following  cases,  that  is  to  say, 
if  the  owner  of  any  such  lands,  or 
of  any  interest  therein,  on  tender  of 
the  purchase-money  or  compensation 
either  agreed  or  awarded  to  be  paid, 
refuse  to  accept  the  same ;  or  if  any 
such  person  fail  to  make  out  a  title  to 
the  lands  in  respect  whereof  such 
purchase  -  money  or  compensation 
should  be  payable,  or  to  the  interest 
therein  claimed  by  him,  to  the  satis- 
faction of  the  Company;  or  if  such 


owner  shall  be  gone  out  of  thekingdom» 
or  cannot  be  found,  or  be  not  known, 
or  shall  refuse  to  convey  or  release 
such  lands  as  directed  by  the  Company, 
it  shall  be  lawful  for  ^e  Company  to 
deposit  the  purchase-money  or  com- 
pensation payable  in  respect  of  such 
lands,  or  any  interest  therein,  in  the 
Bank  of  England,  in  the  name  and 
with  the  privity  of  the  Accountant- 
Gbneral  of  the  Court  of  Chancery,  to 
be  placed  to  his  account  therein,  to  the 
credit  of  the  parties  interested  in  such 
lands,  &c  ;  and  thereupon  all  the  in- 
terest in  such  lands,  iu  respect  whereof 
such  purchase-money  or  compensation 
shall  have  been  deposited,  shall  vest 
absolutely  in  the  said  Company.** 

Sect.  161  requires  the  Company  to 
give  notice  to  the  parties  interested,  in 
manner  therein  mentioned,  of  their 
intention  to  treat  for  any  lands ;  and 
by  sect  162,  the  parties  are  to  state 
their  daim  within  one  month  after 
such  notice. 

Sect  169  provides,  that  if  any 
difference  shall  arise,  or  if  no  agree- 
ment can  be  come  to  between  the 
0)mpany  and  the  owner  of  any  lands, 
or  of  any  interest  in  such  lands,  taken 
or  required  for,  or  injuriously  affected 
by,  the  execution  of  the  said  railway, 
&c.,  as  to  the  value  of  such  lands 
or  any  interest  therein,  or  as  to  the 
compensation  to  be  made  in  respect 
thereof ;  or  if,  by  reason  of  absence, 
any  such  owner  be  prevented  from 
treating ;  or  if  any  such  owner  fail  to 
disclose  or  prove  his  title  to  any  such 
lands,  or  any  interest  therein;  or  if, 
by  reason  of  any  impediment  or  dis- 
ability, any  such  owner  be  incapable 
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Assizes  at  *Liverpool,  it  appeared  that  the  Company,  having  pur-       doe  d. 
chased  from  Lord  Derby  the  reversion  of  the  lands  in  dispute,  sent  r. 

the  plaintiff  notice,  in  July,  1844,  of  their  intention  to  treat  with  hira    ^^^5^^" 
for  his  interest  in  them :  and  in  the  November  following  they  made  „    -^^d 
him  an  offer  of  8,500Z.,  with  notice  of  their  intention  to  summon  a  Railway  Go. 
jury  to  assess  the  amount  of  compensation  to  which  he  was  entitled.       C  *^®^  3 
On  the  13th  January,  1845  (the  plaintiff  not  having  in  the  mean-* 
time  given  the  Company  any  information  as  to  his  title  or  interest, 
nor  made  any  communication  to  them),  an  inquisition  was  held 
accordingly,  and  the  jury  made  their  assessment,  awarding  the 
plaintiff  the  sum  of  4,000Z.     After  the  delivery  of  their  verdict,  the 
plaintiff's  attorney  said  to  the  defendant's  agent,  ''  You  shall  never 
construct  your  railway,  unless  you  come  to  some  arrangement 
satisfactory  to  Mr.  Hutchinson."     The  Company,  however,  without 
afterwards  calling  upon  the  plaintiff  to  make  out  his  title  to  the 
land,  paid  the  amount  of  the  compensation-money  into  the  Court 
of  Chancery,  in  the  manner  directed  by  the  statute,  and  began  to 
construct  their  railway  over  the  land,  upon  which  the  plaintiff 
brought  this  ejectment.    Upon  these  facts,  the  learned  Judge  stated 
to  the  jury,  that,  in  order  to  entitle  the  Company  to  pay  the  compen- 
sation-money into  the  Court  of  Chancery,  and  take  possession  of  the 
land,  they  were  bound  to  call  upon  *the  lessor  of  the  plaintiff,  after       [  •690  ] 
the  assessment  of  the  compensation,  to  make  out  his  title  to  the 
land ;  and  therefore  that  their  possession  was  wrongful,  and  the 
plaintiff  was  entitled  to  recover.    A  verdict  was  accordingly  taken  for 
the  plaintiff,  leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  if  the  Court  should  be  of  the  contrary  opinion. 

Baines  now  moved  accordingly : 

The  defendants  have  complied  with  the  requisitions  of  the  Act  of 
Parliament.      Taking  all  its  enactments  together,  it  sufficiently 

of  making  any  agreement,  conveyance,  cases  the  amount  of  the  compensation 

or  release  necessary  '^or  enabling  the  to  be  paid  by  the  Company  is  to  be     [  ^689,  n.  ] 

Company  to  take  such  lands,  or  to  pro-  settled  by  a  juiy. 

ceed  in  making  the  railway  or  works,  By  sect.  166,  the  Company  are  to  give 

&G. ;  or  if  any  such  difference  arise  as  notice  of  their  intention  to  hximmon  a 

to  the  amount  of  the  damage  occasioned  jury,  and  to  state  in  such  notice  how 

to  any  lands  by  the  temporary  occupa-  much  they  are  willing  to  give  for  the 

tion  thereof  in  making  the  railway,  &  c. ,  lands. 

or  otherwise  in  the  execution  of  the  By  sect.  22:3,  parties  claiming  com- 
power  given    by    the    Act,    and  for  pensation  for  lands  held  by  leases  may 
which  any  party  may  be  entitled  to  be  required  by  the  Company  to  pro- 
demand    compensation    according    to  duce  the  leases,  &c. 
the  provisions  of  this  Act,  in  all  such 
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appears  that  there  has  been  such  a  failure  on  the  part  of  the 
plaintiff  to  make  out  a  title  to  the  land  as  entitled  the  Company  to 
pay  the  compensation-money  into  Court,  and  take  possession  of  the 
land.  The  Legislature  appear  to  have  intended  to  vest  a  complete 
title  in  the  Bailway  Company,  withoat  any  conveyance,  where  the 
owner  of  the  land  refuses  to  state  the  nature  of  his  rights.  Here  he 
refused  to  do  so  in  the  first  instance ;  and  the  declaration  of  his 
attorney  at  the  time  of  the  taking  of  the  inquisition  showed  a 
determination  to  persist  in  that  refusal. 

(Alderson,  B.  :  The  words  of  the  158rd  section  are :  **  If  any 
such  person  fail  to  make  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  shall  be  payable."  No  purchase- 
money  or  compensation  was  payable  in  respect  of  these  lands  until 
after  January,  1845.) 

It  is  sufficient  that  they  are  the  same  lands  in  respect  of  which  the 
compensation  is  afterwards  awarded. 

(Pollock,  C.  B.  :  All  the  provisions  of  the  158rd  section  have 
reference  to  the  period  after  the  purchase-money  is  agreed  for  as 
assessed  by  the  jury. 

Alderson,  B.  :  It  is  clear  that,  if  the  plaintiff  were  out  of  the 
country  at  the  time  mentioned  in  the  164th  section,  it  would  not  dis- 
pense with  your  calling  upon  him,  under  sect.  153,  after  the  taking  of 
the  inquisition.  That  shows  that  the  two  sections  are  to  be  construed 
distinctly  and  separately,  with  respect  to  the  different  periods  of  "^  time.) 

It  is  submitted  that  the  latter  section  is  a  key  to  the  former, 
and  shows  what  is  the  failure  of  title  meant  in  sect.  153.  The 
Company  having  commenced  their  works  on  this  land,  are  in  a 
difficult  and  embarrassing  position  ;  and  if  a  rule  be  granted,  it  may 
lead  to  some  arrangement  between  the  parties. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case.  It 
appears  to  me  that  the  language  of  the  153rd  section  of  the  Act, 
on  which  the  question  turns,  is  perfectly  clear ;  and  we  certainly 
ought  not,  merely  in  order  to  give  parties  an  opportunity  of  coming 
to  some  arrangement,  to  raise  doubts  in  the  minds  of  others, 
where  we  entertain  none  ourselves.  The  only  part  of  the  158rd 
section  which  is  applicable  to  the  question  before  us  is  that  which 
enacts,  ''  that  if  the  owner  of  any  lands,  &c.  shall  fail  to  make  out 
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a  title  to  the  lands  in  respect  of  which  such  purchase-money  or       dob  d. 
compensation  shall  be  payable,  or  to  the  interest  therein  claimed  by  p. 

him,  to  the  satisfaction  of  the  Company ;  or  if  such  owner  cannot  be  ^t^Bu^ 
found,  or  be  not  known,  or  refuse  to  convey  or  release  such  land  „  ^J"> 
as  directed  by  the  Company,  it  shall  be  lawful  for  the  Company  Railway  Co. 
to  deposit  the  purchase-money  or  compensation  payable  in  respect 
of  such  lands,  or  any  interest  therein,  in  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery."  Now,  the  various  alternatives  mentioned  in 
this  clause  appear  to  me  to  be  all  of  them  alternatives  arising  after 
the  assessment  of  the  damages,  and  after  the  compensation-money 
has  been  ascertained.  Indeed,  the  words  appear  to  me,  when  per- 
fectly construed,  to  be  as  plain  as  if  these  words  were  introduced — 
"  if  any  such  person  shall,  after  the  amount  of  compensation-money 
has  been  ascertained,  fail  to  make  out  a  title,"  &c. ;  in  which  case 
it  clearly  would  be  the  duty  of  the  Company,  after  the  amount  of 
the  compensation-money  had  been  ascertained  by  the  verdict  of  the 
jury,  to  call  *upon  the  party  to  make  out  a  title  to  the  land,  if  he  [  •^92  ] 
were  willing  to  accept  that  amount;  on  his  failing  to  do  which, 
and  then  only,  they  would  be  entitled  to  pay  the  money  into  the 
Court  of  Chancery.  I  observe,  indeed,  that  the  clause  is  worded 
very  favourably  to  the  Company;  for  the  provision  is,  '*  if  he  shall 
fail  to  make  out  a  title  to  their  satisfaction."  It  is  said  that  the 
Company  are  placed  in  a  difficulty,  in  consequence  of  their  having 
begun  to  construct  their  works  upon  this  land :  but  they  need  never 
have  placed  themselves  in  that  position ;  for  unless  there  had  been 
some  feeling  of  hostility,  such  as  that  which  displayed  itself  in  the 
expressions  used  after  the  finding  of  the  jury,  why  did  not  the 
Company,  when  they  found  that  the  plaintiff  was  proceeding  with 
an  ejectment,  call  upon  him  to  make  out  a  good  title  ?  Even  now 
they  are  not  too  late  to  do  so ;  it  is  still  open  to  them,  indeed,  to 
tender  the  amount  of  the  compensation  assessed  by  the  jury,  and,  if 
the  plaintiff  refuses  to  accept  it,  to  pay  to  his  account  the  money 
which  is  already  in  Chancery.  I  agree  with  the  learned  counsel 
that  this  case  is  an  important  one,  for  it  is  in  substance  this  :  Is  a 
Eailway  Company,  or  any  other  Company,  entitled  to  say  to  a 
person  whose  land  they  require,  "  Because  you  would  not  render 
us  any  assistance  before  we  went  before  the  compensation  jury,  we 
will  take  your  land  without  any  further  communication  ?  "  And, 
called  upon  as  we  are  to  say  whether  the  title  of  this  Company  was 
perfect,  we  are  bound  to  say  that  it  was  not ;  that  no  absolute 
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[  *«9*  ] 


interest  has  yet  vested  in  them ;  and  therefore  that  the  lessor  of  the 

plaintiff  was  entitled  to  recover  in  this  ejectment. 

Parke,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  true  con- 
struction of  the  158rd  section,  and  of  the  conditions  contained  in  it, 
is,  that  the  provision  empowering  the  Company  to  pay  the  purchase 
or  compensation-money  into  the  Court  of  Chancery  is  prospective, 
applying  *to  the  case  where  the  party  fails  to  make  oat  his  title  to 
the  land,  after  the  inquisition  has  been  executed,  and  the  money 
has  been  ascertained  and  become  payable.  But  admitting,  for 
argument's  sake,  that  it  were  otherwise,  and  that  if  the  plaintiff 
had  previously  refused  to  make  out  a  title,  the  Company  would  be 
justified  in  taking  the  course  they  have  done,  still  the  facts  before 
us  do  not  support  their  case ;  for  here  there  does  not  appear  to 
have  been  any  such  refusal  on  the  part  of  the  plaintiff  to  dis- 
close or  make  out  his  title.  The  Company  are  entitled,  by  the 
164th  section,  to  proceed  to  an  inquisition  on  the  non-compliance 
by  the  parties  with  certain  conditions;  one  of  which  is,  if  the 
owner  of  the  land  fail  to  disclose  his  title,  or,  having  disclosed 
it,  fail  to  prove  a  good  title,  that  is,  if  he  cannot  make  it  out 
to  the  satisfaction  of  the  Company.  And  I  concur  with  the  Lobd 
Chief  Babon,  that  the  168rd  section  is  to  be  construed  prospec- 
tively, with  reference  to  acts  to  be  done  after  the  inquisition  ;  and 
there  is  this  very  good  reason  for  it,  that  a  party  who  was  unable  in 
the  first  instance  to  make  out  a  title  might  find  the  means  of  doing 
so  after  the  inquisition,  and  ought  to  have  the  means  afforded  him 
of  remedying  the  defect,  before  he  is  compelled  to  apply  to  the  Court 
of  Chancery.  I  think,  therefore,  that  the  ruling  of  my  brother 
Cresswell  was  perfectly  right,  and  that  there  ought  to  be  no  rule. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  164th  section  of  the  Act  no 
doubt  provides,  that  if  the  owner  of  lands  fail  to  disclose  or  prove 
his  title,  the  Company  may  go  before  a  jury  to  assess  the  com- 
pensation which  is  to  be  paid  to  him  for  them :  for  which  provision 
there  is  this  obvious  reason,  that  the  failing  to  disclose  his  title 
prevents  any  offer  from  being  satisfactorily  made  to  him,  and  the 
failing  to  prove  it  prevents  any  valid  agreement  from  being  come 
to ;  and  therefore  they  have  the  right,  in  that  case,  of  resorting  to 
the  compulsorv  clause.    But  when  we  turn  to  *the  153rd  section, 
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and  866  what  it  requires  to  be  done  in  failure  of  making  out  a  good       dob  d. 

title,  it  is  obvious  that  the  party  ought  to  have  an  opportunity   "^^^^^'^^^^ 

aflforded  him  to  remedy  that  defect,  which  before  arose  from  his     Manchks- 

,       ,  ,  TBB,  Burt, 

inability  or  his  want  of  inclination  to  prove  his  title.    He  is  then        and 

in  a  very  different  situation,  after  the  decision  of  the  jury,  and  railway  Co. 
ought  to  have  that  locus  poenitentia  allowed  him :  if,  after  all  that 
information  has  been  given  him,  and  this  change  of  circumstances 
has  taken  place,  he  still  refuses  to  proceed,  the  Company  may  go 
on  without  him.  Why  should  not  this  clause  be  so  construed  ?  It 
is  clear  that  some  of  its  words  are  to  be  construed  prospectively ; 
as,  for  instance,  the  case  of  the  owner  of  the  land  being  out  of  the 
kingdom ;  for  it  is  clear  that,  if  the  owner  were  abroad  at  the  time 
of  the  first  offer,  but  in  the  way  when  the  compensation  was 
assessed,  the  Company  would  have  no  right  at  once  to  pay  the  money 
into  Chancery.  It  must  therefore  be  future  as  to  that,  and  why  not 
also  as  to  the  other  cases,  when  we  thereby  give  the  best  effect  to  it, 
in  favour  of  a  party  whose  land  is  to  be  taken  from  him  compulsorily , 
and  by  a  very  stringent  process  ?  The  statute  gives  this  Company 
power  to  take  a  man's  land  without  any  conveyance  at  all ;  for  if  they 
cannot  find  out  who  can  make  a  conveyance  to  them,  or  if  he  refuse 
to  convey,  or  if  he  fail  to  make  out  a  title,  they  may  pay  their  money 
into  Chancery,  and  the  land  is  at  once  vested  in  them  by  a  Parlia- 
mentary title.  But,  in  order  to  enable  them  to  exercise  this  power, 
they  must  follow  the  words  of  the  Act  strictly,  and  they  have  not 
done  so  here.  This  clause  therefore  fails  them  as  a  defence ;  and 
the  consequence  is,  that  the  plaintiff  is  still  entitled  to  the  land. 

RoLFB,  B. : 

I  am  clearly  of  the  same  opinion.  The  clear  object  of  this  Act 
was  to  enable  parties  claiming  compensation  for  their  lands  to 
make  out  a  good  title,  after  they  should  have  ascertained  what  was 
the  amount  of  compensation  *they  were  to  receive.  Here  an  offer  [  •696  ] 
is  made  by  the  Company,  which  the  plaintiff  treats  as  a  nullity ; 
upon  which  the  Company,  who  want  the  land  for  their  works,  apply 
to  a  jury  to  assess  the  compensation,  and  it  is  assessed  accordingly. 
After  that  was  done,  they  were  bound  to  call  upon  him  to  show  his 
title ;  and  until  they  had  done  so,  they  had  no  right  to  take  posses- 
sion of  his  land,  and  pay  the  compensation-money  into  Chancery. 
Neither  the  letter  nor  the  spirit  of  the  Act  bears  such  a  construction, 
and  it  would  be  most  unjust  if  it  did. 

Rule  refused. 
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1846.  DOE  D.  SAMS  V.  GARLICK. 

Aov.  10. 
(14  Meeson  &  Welsby,  698—710 ;  S.  C.  15  L.  J.  Ex.  54.) 

•i  A  testator,  after  charging  certain  lands  with  an  annuity  to  his  wife  for 

her  life,  and  giving  them  successively  to  several  persons  for  life,  devised 
them  as  follows :  <'  And,  from  and  after  &c.,  I  give  and  devise  the  same  (but 
subject  and  charged  as  aforesaid)  to  such  person  or  persons  as  at  the  time 
of  my  decease  shall  be  the  heir  or  heirs-at-law  of  William  Hull,  formerly 
of  Pisford,  Esq.,  who  was  formerly  the  owner  of  the  said  messuages,  &<i., 
and  who  devised  the  same  to  my  first  wife  Lydia,  and  which  estate  and 
premises  descended  to  and  became  vested  in  my  late  son,  W.  G.,  asUie  only 
son  and  heir-at-law  of  my  said  late  wife  Lydia,  and  which  said  premises, 
&c.  my  said  son  W.  Q.  devised  to  me  in  fee  simple  : "  Held,  that  the  words 
<*  such  person  or  persons  as  at  the  time  of  my  decease  shall  be  the  heir  or 
heirs-at-law  of  W.  H.,"  were  merely  a  designatio  perBonce ;  and  that  tie 
person  answering  that  description  took  an  estate  for  life  only  in  the  devised 
premises. 

A  devise  of  an  indefinite  estate,  without  words  of  limitation,  prima  fade 
is  a  devise  for  life  only ;  and  a  previous  charge  on  the  estate,  without  any 
charge  on  the  devisee  in  respect  of  it,  will  not  enlarge  it  into  a  devise  of  an 
estate  in  fee. 

Ejeothekt  for  lands,  houses,  &c.  at  Pisford,  in  the  county  of 
Northampton.  The  facts  were,  by  consent  of  the  parties,  stated  for 
the  opmion  of  the  Court,  under  a  Judge's  order,  in  the  following 
case: 

The  question  in  this  case  arises  under  the  will  of  Thomas 
Garlick,  of  Toddington,  in  Bedfordshire,  who  died  in  the  year  1824, 
in  possession  of  the  estate  in  question,  which  came  into  his  family 
under  the  will  of  William  Hull  of  Pisford,  who  died  in  1782. 
William  Hull  of  Pisford  had  a  brother  named  Jonas,  and  a  sister 
named  Elizabeth,  who  married  one  Jonathan  Balls.  Jonas  Hull 
had  a  son  and  heir,  named  William,  afterwards  known  as  William 
Hull  of  Fakenham,  who  was  the  heir-at-law  of  his  uncle,  William 
Hull  of  Pisford,  at  the  time  of  the  death  of  the  testator,  Thomas 
Garlick.  William  Hull  of  Fakenham  died  in  1840,  leaving  several 
children,  of  whom  the  lessor  of  the  plaintiff  became  the  sole  trustee. 
Elizabeth  Balls,  the  sister  of  William  Hull  of  Pisford,  had  a 
daughter,  Lydia  Balls,  who  afterwards  became  the  first  wife  of  the 
testator,  Thomas  Garlick.  William  Hull  of  Pisford,  by  his  will,  of 
the  80th  of  July,  1776,  devised  the  Pisford  estate  to  his  niece, 
Lydia  Balls,  (afterwards  the  wife  of  Thomas  Garlick),  for  life,  with 
remainder  to  her  first  and  other  sons  in  tail,  with  other  remainders 
over,  with  ultimate  remainder  to  his  own  right  heir.  Thomas 
Garlick,  of  Barnsley,  who  died  in  1798,  had,  among  other  children, 
two  sons,  the  elder  of  whom,  and  his  heir-at-law,  was  one  Anthony 
Garlick,  of  Pogmore,  who  died  in  1808 ;  and  the  younger  of  whom 
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was  the  testator,   *Thoinas    Garlick   of    Toddington.      Anthony        DoEd. 
Garlick  of  Pogmore  had  nine  children,  his  eldest  surviving  son  and  r. 

heir  being  Anthony  Garlick  of  Greetham,  (the  testator's  nephew,  ^^kI'Ick. 
and  devisee  for  life  of  the  Pisford  estate),  who  died  in  1840,  without 
issue ;  and  the  second  surviving  son  of  Anthony  Garlick  of  Pogmore 
was  another  Thomas  Garlick,  who  died  in  America  about  1885, 
leaving  several  children,  his  eldest  son  and  heir-at-law  being 
William  Garlick,  the  defendant.  Thomas  Garlick  had  by  his  wife 
Lydia  (the  first  tenant  for  life  under  the  uncle's  will)  two  children, 
namely,  William  Hull  Garlick,  and  Edith,  afterwards  the  wife  of 
Matthew  Berry.  On  the  death  of  Lydia  Garlick,  her  son  entered 
into  possession  of  the  estate,  of  which  he  suffered  a  recovery,  and 
afterwards,  by  his  will,  devised  the  same  to  his  father,  the  testator, 
Thomas  Garlick  of  Toddington,  who  thus  became  owner  of  the 
estate  in  fee  simple  on  the  death  of  his  son,  in  1807.  Edith  Berry 
had  but  two  children,  one  of  which  was  still-bom,  and  the  other 
lived  but  a  few  hours. 

The  testator  Thomas  Garlick  died  in  the  year  1824,  having  by 
his  will,  which  bore  date  the  24th  May,  1821,  devised  as  follows : 
''  I  give  and  devise  all  my  messuages,  &c.  to  the  use  of  the  said 
John  Slade  and  David  Lee  Willis,  their  executors  &c.,  during  the 
natural  life  of  my  said  daughter,  Edith  Berry,  but  upon  the  trusts 
hereinafter  mentioned,  and  subject  and  chargeable  in  the  meantime 
to  and  with  the  payment  of  a  clear  annuity  or  yearly  sum  of  lOOZ. 
unto  my  said  wife,  Elizabeth  Garlick;  and,  from  and  after  the 
decease  of  my  said  daughter,  I  give  and  devise  all  my  said 
messuages,  cottages,  farms,  and  hereditaments  in  the  said  county 
of  Northampton,  subject  as  aforesaid,  unto  and  to  the  use  of  all  and 
every  the  sons  and  daughters  of  my  said  daughter,  Edith  Berry, 
lawfully  to  be  begotten,  as  tenants  in  common,  and  not  as  joint- 
tenants,  and  to  their  respective  heirs  and  assigns  for  ever ;  and,  in 
case  my  said  daughter  shall  have  but  one  child,  then  I  give  and 
devise  the  same  messuages,  cottages,  farms,  lands,  tenements,  and 
hereditaments  *in  the  said  county  of  Northampton  (but  subject  and  [  •700  ] 
charged  as  aforesaid)  unto  such  only  child,  his  or  her  heirs  and 
assigns,  for  ever;  and,  in  case  my  said  daughter  shall  have  no 
children,  then  I  give  and  devise  the  same  messuages,  subject  and 
charged  as  aforesaid,  to  Anthony  Garlick  of  Greetham,  in  the 
county  of  Lincoln,  farmer,  son  of  my  late  brother,  Anthony 
Garlick,  deceased,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life ;  and,  from  and  after  his  decease,  I  give  and  devise  the 
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DoEcL       same  (but  subject  and  charged  as  aforesaid)  to  such  person  or 

Samb 

r.  persons  who  at  the  time  of  my  decease  shall  be  heir  or  heirs-at-law 

Gablick.  q{  William  Hull,  formerly  of  Pisford,  Esq.,  deceased,  who  was 
formerly  owner  of  the  said  messuages,  cottages,  farms,  lands, 
tenements,  and  hereditaments  at  Pisford  aforesaid,  and  who,  by 
his  last  will  and  testament,  devised  the  same  to  my  first  wife  Lydia, 
formerly  Lydia  Balls,  spinster,  who  was  the  mother  of  my  daughter, 
Edith  Berry,  and  which  estate  and  premises  descended  to  and 
became  vested  in  my  late  son,  William  Garlick,  as  the  only  son 
and  heir-at-law  of  my  said  late  wife  Lydia,  and  which  said  premises 
he  my  said  son  William  Garlick,  devised  to  me  in  fee  simple." 

On  the  death  of  Anthony  Garlick  of  Greetham,  in  1840,  William 
Hull  of  Fakenham  became  entitled  to  the  estate  in  question,  as 
heir-at-law  of  William  Hull  of  Pisford,  and  died  a  few  months 
afterwards. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
William  Hull,  of  Fakenham,  under  the  devise  of  Thomas  Garlick, 
took  an  estate  in  fee,  or  for  his  own  life  only.  If  the  Court  should 
think  that  he  took  an  estate  in  fee,  judgment  is  to  be  entered  for 
the  plaintiff ;  but  if  the  Court  should  be  of  opinion  that  he  took  an 
estate  for  life  only,  judgment  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Hilary  Term  last  (Jan.  27),  by 

Chilton^  for  the  plaintiff : 

It  is  impossible  to  doubt  that  the  intention  of  the  testator  was  to 
[  *70l  ]  give  an  estate  in  fee  to  *William  Hull  of  Fakenham ;  the  only 
question  is,  whether  he  has  used  words  which  enable  the  Court  to 
carry  that  intention  into  effect.  [He  cited  Sir  James  Wigram,  on 
the  Interpretation  of  Wills  (Proposition  5),  Doe  v.  Allen  (i).  Right 
V.  Sidebotham  (2),  Bowen  v.  Scowcroft  (3),  Smith  v.  Coffin  (4),  Wilce 
V.  WUce{6).'] 

(Pabkb,  B.  :  These  difficulties  have  arisen  from  confounding  the 
testator's  intention  with  his  meaning.    Intention  may  mean  what 
the  testator  intended  to  have  done ;  whereas  the  only  question,  in 
[  *702  ]      the  construction  of  wills,  is  on  the  meaning  of  the  *words.) 

In  this  case  it  is  clear,  that  if  the  words  had  been  ''  to  the  heir 
or  heirs-at-law  of  William  Hull,"  instead  of  "  to  such  person  or 

(1)  8  T.  B.  497.  (4)  3  R.  fi.  435  (2  H.  Bl.  444). 

(2)  Doug.  759.  (5)  33  B.  B.  606  (7  Bing.  664). 

(3)  2  Y.  &  C.  654. 
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personB  as  at  the  time  of  my  decease  shall  be  the  heir  or  heirs-at-  dor  d. 
law  of  William  Hull,"  that  would  have  been  suflScient  to  carry  the  ^^ 
fee.  It  is  important,  also,  to  consider,  that  in  the  introductory  Gablick, 
clause  of  the  will  the  testator  shows  a  clear  intention  to  dispose  of 
the  whole  of  his  property ;  for  he  says,  "  As  to  my  estate,  both  real 
and  personal,  I  dispose  thereof  in  manner  following,"  indicating 
plainly  his  intention  not  to  die  intestate  as  to  any  part :  Ibbotson 
V.  Beckwith(i);  Cole  v.  Rawlinson{2).  Further,  he  appears  to 
have  known  how  to  limit  an  estate  for  life  by  express  words,  when 
he  intended  to  give  no  more  :  e.g.  to  Anthony  Garlick,  who  would 
be  his  heir-at-law  in  failure  of  issue  of  his  daughter.  And,  with 
respect  to  the  terms  of  this  particular  devise,  Mr.  Powell  observes  (a) : 
**  It  seems,  according  to  the  early  authorities,  that  a  devise  to  the 
heir  of  a  person,  as  purchaser,  (the  ancestor  taking  no  estate  of 
freehold),  vests  in  such  heir  an  estate  in  fee  simple,  without  any 
words  of  limitation,  inasmuch  as  the  term  '  heir  '  includes  all  the 
heirs  of  such  heir : "  for  which  he  cites  Dtird^nt  v.  Burchet  (4), 
where  Pollexfen,  Gh.  J.,  assigns  as  the  reason  for  this  opinion, 
that  "  '  heir  '  is  nomen  coUectivwn  ;  and  it  is  all  one  to  say  '  heirs 
of  J.  S.,'  as  to  say  *  heir  of  J.  S.,  and  heirs  of  that  heir,'  for  every 
particular  heir  is  in  the  loins  of  the  ancestor,  and  parcel  of  him." 

(Aldbbson,  B.  :  It  does  not  appear  here  that  the  ancestor  is  dead. 

Pabkb,  B.  :  The  demise  here  is  to  the  person  who  shall  fill  the 
character  of  heir  of  William  Hull  at  the  testator's  death.  It  is  just 
the  same  as  if,  having  ascertained  who  he  is,  you  were  to  write  his 
name  in  the  will.) 

Secondly,  this  devise  may  be  read  as  if  the  words  in  the  *latter      [  *703  ] 
clause  of  the  will,  beginning  "  who  was  formerly  the  owner,"  down 
to  the  words  *'  devised  to  me,"  were  included  in  a  parenthesis ;  and 
then  there  is  an  absolute  devise  of  the  fee  simple. 

Lastly,  the  devise  being  indefinite,  and  the  lands  being  charged 
with  an  annuity  to  the  testator's  widow,  the  devise  ought  therefore 
to  be  construed  to  give  an  estate  in  fee.  Peppei-com  v.  Peacock  (e) 
is  strongly  in  point  on  this  part  of  the  case,  and  appears  not  to  be 
distinguishable.     *     *     Andrew  v.  Southouse  (6),  Doe  d.  Palmer  v. 

(1)  Cas.  temp.  Talbot,  157.  (6)  3  Man.  &  G.  356 ;  3  Scott,  N.  R. 

(2)  1  Salk.  234.  651. 

(3)  2  PoweU  on  Devises,  595.  (6)  5  T.  B.  292. 

(4)  Skin.  205. 
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DoEd.       Richards  (i),  Doe  d.  Stevens  v.  SneUing  (2),  and  GuUy  v.  Bishop  of 
Exeter  (8)  are  also  authorities  in  support  of  this  view  of  the  case. 


r. 
Sarlick. 


(Paree,  B.  :  The  ground  on  which  an  estate  for  life  is  enlarged 
by  implication  to  an  estate  in  fee,  is,  that  where  there  is  a  charge 
on  the  person  of  the  devisee,  it  is  presumed  that  it  was  intended  that 
he  should  recoup  himself,  for  which  purpose  he  is  to  have  the  estate. 
It  must  be  a  charge  on  the  person  in  respect  of  the  estate.  Here 
there  is  no  charge  on  the  person,  but  only  on  the  estate. 

Aldbrson,  B.  :  If  the  testator  means  the  devisee  to  pay,  of  coarse 
he  must  have  the  estate  to  pay  it  out  of.  But  here  the  estate  is  first 
charged,  into  whosesoever  hands  it  may  come. 

Pollock,  C.  B.,  referred  to  Doe  d.  Hanson  v.  Fyldes  (4).) 

[  *70i  ]  *^r.  Jarman  cites  as  authorities  for  his  proposition  the  case  of  Denn 
d.  MiUer  v.  Moor  (6)  and  Fairfax  v.  Heron  (6).  In  the  former  case, 
there  were  no  words  charging  the  estate  in  the  hands  of  the  devisee. 
In  the  latter,  the  personal  estate  was  sufficient  to  pay  all  the  charges. 
The  case  of  Doe  d.  Clarke  v.  Clarke  (7)  has  been  cited  as  overruling 
GMy  V.  Bishop  of  Exeter ^  but  such  is  not  the  case. 

(Pabbe,  B.  :  The  reasons  for  the  decision  are  not  given  in  Pepper- 
com  V.  Peacock ;  probably  the  Court  thought  that  the  testator  meant 
the  devisee  to  pay,  whether  he  were  in  funds  or  not,  construing  the 
words  ^'  subject  to  "  as  being  that  the  devisee  is  subject  to  the  charge, 
as  similar  words  were  construed  in  Andrew  v.  Southouse.) 

The  words  in  Andrew  v.  Southouse  were  "charged  and  chargeable,*' 
which  can  hardly  be  applied  to  the  person  of  the  devisee. 

(Aldbrson,  B.  :  How  can  you  say  the  devise  is  enlarged  by  the 
charge,  when  it  is  only  given  out  of  the  charged  lands  ?  Where  the 
devise  is  to  a  person,  if  he  will  subject  himself  to  a  charge,  I  can 
understand  how  that  may  enlarge  the  estate.  It  is  on  the  ground 
of  an  understood  condition  that  the  principle  rests.  But  this  is  an 
unconditional  devise  of  the  estate,  charged  with  the  annuity  in 
whosesoever  hands  it  may  be.) 

(1)  3  T.  B.  356.  (5)  5  T.  B.  558 ;  6  T.  B.  175 ;  1  Bos. 

(2)  5  East,  87.     See  8  B.  B.  450,  n.  &  P.  558 ;  2  Bos.  A  P.  247. 

(3)  29  B.  B  665  (4  Bing.  290;  12  (6)  Ptec-in  Ch.  67. 
Moore,  591).  (7)  1  Or.  &  M.  39. 

(4)  Cowp.8d3. 
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The  case  was  adjourned,  that  the  C!ourt  might  consider  whether  dob  d. 
it  was  necessary  to  hear  Crompton,  who  appeared  to  argue  for  the  r. 

defendant ;  and  now,  without  calling  upon  him,  the  Court  gave  Garliok. 
judgment. 

Pollock,  C.  B.  ; 

The  question  in  this  ejectment  turns  upon  a  devise  in  the  will  of 
Thomas  Garlick.  [His  Lordship  read  the  material  parts  of  the  will, 
and  proceeded :]  Unless  the  words,  "  in  fee  simple,"  at  the  close  of 
the  devise,  *can  be  considered  as  applicable  to  the  estate  given  by  [  *705  ] 
the  testator  to  ''  the  person  or  persons  who  shall  be  the  heir  or  heirs- 
at-law  of  William  Hull,"  the  case  is  that  of  a  devise  in  general  terms, 
without  any  words  of  limitation  at  all.  It  was  contended,  for  the 
lessor  of  the  plaintiff,  that  those  words  might  be  applied,  as  words 
of  limitation,  to  the  estate  given  to  the  heir  or  heirs-at-law  of 
William  Hull ;  and  if  by  any  reasonable  construction  we  could  have 
seen  that  they  were  meant  so  to  be  used,  we  should  have  had  no 
reluctance  in  giving  effect  to  that  which  we  can  hardly  doubt  was 
the  intention  of  the  testator,  and  in  applying  these  words  in  order 
to  carry  that  intention  into  effect.  But  it  seems  to  me  to  be  perfectly 
clear  that  a  parenthesis  ought  not  to  be  inserted  in  the  manner 
suggested  by  Mr.  Chilton ;  but  that  the  words  at  the  close  of  the 
devise,  "  in  fee  simple,"  belong  entirely  to  the  description  of  the 
estate  given  by  the  son,  William  Garlick,  to  his  father,  *'  which  he 
devised  to  me  in  fee  simple."  The  case  is  one,  therefore,  where  the 
language  used  with  reference  to  the  immediate  devise  is  without  any 
words  of  limitation  whatever.  And  the  argument  of  Mr.  Chilton 
was,  first,  that  the  words  ''  such  person  or  persons  as,  at  the  time 
of  my  decease,  shall  be  the  heir  or  heirs-at-law  of  William  Hull," 
imported  that  the  heir  or  heirs-at-law  of  William  Hull  were  to  take 
in  fee  simple.  But  it  appears  to  me  that  these  words  are  nothing 
but  the  desigiiatio  personee ;  and  that,  as  soon  as  you  have  discovered 
the  person  answering  that  description,  you  are  to  insert  his  name, 
and  then  read  the  devise  as  if  the  name  had  been  there  originally. 

The  next  question  is,  whether  there  is  anything  in  this  devise 
that  will  enable  the  Court  to  enlarge  the  estate  beyond  an  estate  for 
the  life  of  the  devise.  Our  attention  was  called  to  the  circumstance 
that  this  is  a  devise  charged  with  and  subject  to  an  annuity  for  life. 
But  it  is  perfectly  established  that  a  charge  upon  the  estate,  and  not 
upon  the  person  of  the  devisee,  will  not  enlarge  the  estate  to  a  fee 
simple.     *The  case  of  Gidly  v.  The  Bishop  of  Exeter  was  relied  upon       [  •706  j 
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Dob  d.       in  the  argument ;  but  since  that  decision  there  is  the  case  of  Doe  d. 
Samb 
r,  Clarke  v.  Clarke,  decided  by  Lord  Lyndhurst  in  this  Court,  and  by 

Gablick.     which  the  case  before  Lord  Chief  Justice  Best  must  be  considered  as 
overruled.    It  has  been  well  observed,  with  reference  to  these  cases, 
by  the  editor  of  a  very  learned  work,  Mr.  Jarman,  that  although, 
undoubtedly,  there  are  two  cases  which  may  be  adduced,  in  which 
devises  seeming  to  belong  to  this  class  were  held  to  carry  the  fee, 
yet  one  of  these  cases  professedly  recognised,  although  it  actually 
departed  from,  the  principle  which  distinguishes  between  charges  on 
the  land  merely,  and  charges  on  the  devisee  in  respect  of  the  land ; 
and  the  other  case,  as  I  have  said,  must  be  considered  as  overruled. 
It  appears  most  distinctly  in  the  present  case,  that  the  charge  is 
upon  the  estate,  and  therefore  the  devise  is  in  fact  a  devise  of  the 
residue  of  the  estate  after  the  satisfaction  of  that  charge.     There 
are  no  words  by  which  the  Court  can  enlarge  the  estate,  according 
to  any  case  which  was  cited  at  the  time  of  the  argument,  or  any 
which  we  were  able  to  find  relating  to  the  subject.    It  was  pressed 
upon  us,  that  there  could  be  no  doubt  whatever  what  this  testator 
intended ;  and,  in  order  to  satisfy  the  Court  that  he  intended  to  give 
an  estate  in  fee  simple,  it  was  suggested  that  he  had  himself 
mentioned,  in  the  history  of  the  estate  coming  into  his  family,  a 
reason  for  giving  it  back  again  into  the  family  of  William  Hull. 
But  it  is  clear,  both  upon  authority  and  principle,  that  the  circum- 
stance of  the  apparent  motive  by  which  a  party  is  actuated,  cannot 
be  used  to  enlarge  the  sense  of  his  words  beyond  the  legal  construc- 
tion which  is  to  be  put  upon  them  in  the  instrument.    And  I  quite 
agree  with  what  is  said  by  Mr.  Jarman,  that  if  no  one  of  these 
matters  standing  alone  could  enlarge  that  which  would  otherwise  be 
an  estate  for  life  into  an  estate  in  fee,  so  neither  can  two  or  more  of 
them,  concurring  together  in  the  same  instrument.    Mr.  Jarman 
l»70T\      truly  remarks,  that  the  rule  of  construction  "^^with  respect  to  this 
matter  is  entirely  technical,  and  that  in  many  instances  the  Courts 
of  law,  while  giving  their  judgment,  have  expressed  an  intimation 
that  they  were  probably  deviating  from  the  real  intention  of  the 
testator.    But  the  object  of  all  these  rules  is  to  create  certainty, 
and  to  prevent  litigation  ;  to  enable  those  who  are  conversant  with 
these  subjects  to  give  such  advice  as  may  save  the  expense  of  litiga- 
tion, by  rendering  the  law  certain,  and  not  liable  to  fluctuation  in 
each  particular  case.    Acting  upon  these  rules,  and  in  accordance 
with  the  decided  cases,  it  appears  to  me  that  the  judgment  of  the 
Court,  on  the  present  occasion,  ought  to  be  for  the  defendant. 
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Pabkb,  B.  :  Dos  d. 

Samb 
I  agree  with  the  Lord  Chief  Babon,  that  the  defendant  is  entitled  r. 

to  the  jadgment  of  the  Court.     The  question  arises  on  the  will  of 
the  testator  Thomas  Garlick,  and  it  is  this — whether  William  Hull 
of  Fakenham,  who  answered  the  description  of  the  person  who  was 
at  the  time  of  the  decease  of  the  testator  the  heir-at-law  of  William 
Hull  formerly  of  Pisford,  took  under  that  will  an  estate  in  fee  simple 
or  for  life  only.     I  am  clearly  of  opinion  that  he  took  an  estate  for 
life  only.    The  devise  is — after  subjecting  the  estate  to  the  charge 
of  an  annuity  in  favour  of  the  wife  of  the  testator,  and  after  certain 
life  estates — a  devise  of  the  lands  in  question,  "  subject  and  charged 
as  aforesaid,"  that  is,  with  the  annuity,  ''to  such  person  or  persons 
as  at  the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law  of 
William  Hull,  formerly  of  Pisford  aforesaid."     Now  the  question 
upon  this  part  of  the  will  simply  is,  whether  or  not  there  is  anything 
to  enlarge  this  indefinite  estate,  which  must  primd  facie  be  con- 
sidered to  be  an  estate  for  life,  into  a  fee  simple.    Mr.  Chilton^s 
main  argument  was,  that  it  was  enlarged  into  a  fee,  because  the 
estate  was  charged  with  an  annuity.    But  I  apprehend  that  the  rule 
on  that  subject  is  settled  beyond  all  question  :  it  is  laid  down  in  very 
distinct  terms  by  Le  Blanc,  J.,  in  Doe  d.  Stevens  v.  *SneUingy  and       [  *708  ] 
has  been  recognized  ever  since.    Whether  it  has  in  all  cases  been 
fully  acted  on,  with  reference  to  wills,  is  certainly  a  matter  of  doubt ; 
there  appear  to  be  some  cases,  of  which  the  case  of  Gully  v.  The 
Bishop  of  Exeter  is  one,  in  which  the  Court,  while  professing  to  act 
upon  the  rule  of  law,  had  perhaps  in  some  degree  departed  from 
it.     The  rule  itself,  however,  seems  to  be   manifestly   clear  and 
settled  beyond  all  doubt.    Lb  Blakc,  J.,  states  it  in  these  terms : 
"According  to  all  the  determinations,  the  question  whether  the 
devisee  takes  a  fee  or  not,  in  respect  of  charges,"  (that  is,  where 
there  is  a  devise  of  an  indefinite  estate),  "must  depend  on  this, 
whether  he  personally,  or  the  estate  given  to  him,  be  charged  with 
the  payment  of  debts."    It  is  the  same  with  respect  to  any  other 
charge.    If  the  devisee  be  personally  charged  with  payment  of  debts 
or  legacies,  or  if  they  be  charged  upon  the  quantum  of  estate  given 
to  the  devisee,  he  must  take  the  fee ;  because,  if  he  take  for  life  only, 
he  may  be  a  loser,  or  the  estate  may  be  insufficient.    Therefore  the 
question  in  all  the  cases  is,  whether  it  is  a  charge  upon  the  devisee 
personally,  and  he  is  directed  to  pay  it,  or  it  is  charged  upon  the 
quantum  of  the  estate  given  to  him  personally,  in  which  case  it  is 
enlarged  by  the  operation  of  that  rule  of  law  into  a  fee  ;  or  whether 
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Dos  d.       he  merely  takes  an  estate  in  the  land  already  charged.    Now  I  think 

1^.  it  is  clear  beyond  ail  question  in  this  case,  that  the  estate  itself — 

Gablick.     ^Jjq  corpus  of  the  estate — is  charged  with  this  annuity  before  it 

comes  into  the  hands  of  the  devisee,  and  therefore  that  this  charge 

has  no  operation,  according  to  that  rule  of  law,  to  give  an  estate  in 

fee  to  the  heir-at-law  of  William  Hull  of  Pisford. 

But  Mr,  Chilton  contended,  that  under  the  words  of  this  devise, 
independently  of  the  rule  of  law  to  which  I  have  adverted,  an  estate 
in  fee  is  given  to  William  Hull  of  Fakenham,  because  he  says  there 
is  authority  that  a  devise  to  the  heirs-at-law  of  A.  will  give  a  fee ; 
and  he  refers  to  certain  passages  in  Jarman  on  Wills,  and  to  Powell 

[  •709  ]  on  Devises,  *p.  595,  for  that  doctrine.  Admitting  that  to  be  so,  I 
quite  agree  that  the  observation  is  inapplicable  to  the  present  case, 
because  this  is  manifestly  a  devise  to  a  person  or  persons  who,  at 
the  time  of  the  testator's  death,  shall  be  the  heir  or  heirs-at-law. 
Then  it  was  suggested  by  Mr.  Chilton  (who  did  not,  however,  place 
much  reliance  on  that  argument),  that,  by  reading  the  last  sentence 
in  a  parenthesis,  and  treating  the  words  "  in  fee  simple  "  as  applic- 
able to  this  devise  of  the  estate  to  William  Hull  of  Fakenham,  he 
would  take  in  fee  simple.  That  really  is  merely  a  question  of 
grammatical  construction ;  and  I  ovm  it  appears  to  me  to  be  per- 
fectly clear  that  this  last  clause  is  a  mere  recital  of  the  estate  which 
had  previously  been  given  to  the  testator  by  the  will  of  his  son ; 
which  ''  became  vested  in  my  late  son,  William  Garlick,  as  the  only 
son  and  heir-at-law  of  my  said  wife  Lydia,  and  which  premises  he 
my  said  son,  William  Garlick,  devised  to  me  in  fee  simple."  It 
seems  to  me  to  be  quite  clear  that  this  is  merely  a  recital  of  the 
estate  that  he  had,  and  that  it  cannot  be  considered  that  he  intended 
the  words  **  in  fee  simple  "  to  apply  to  the  former  part  of  the  will, 
and  therefore  that  they  should  be  read  parenthetically. 

I  am,  therefore,  clearly  of  opinion,  upon  the  whole  case,  that  an 
estate  for  life  only  passed  to  WiUiam  Hull,  and  that  our  judgment 
must  be  in  favour  of  the  defendant. 

Alderson,  £. : 

I  am  of  the  same  opinion.  All  that  the  testator  bequeaths  is  the 
estate  charged.  Now,  if  the  bequest  be  of  an  estate  charged,  the 
authorities  which  have  been  referred  to  by  the  Lord  Chief  Baron 
and  my  brotlier  Parke  show  that  that  of  itself  will  not  carry  the 
fee.  Then  the  next  question  is,  to  whom  does  the  testator  devise 
the  estate  charged  ?    He  devises  it,  after  the  death  of  his  daughter. 
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who  died  without  leaving  any  issae,  and  after  the  death  of  his       DoEd. 

Samr 

nephew,  to  whom  it  had  been  given  for  *life,  "  subject  as  afore-  i,. 

said,"  that  is,  to  the  same  charges,  '*  to  such  person  or  persons  c^arlick 
who  at  the  time  of  my  decease  shall  be  the  heir  or  heirs-at-law 
of  William  Hull,  formerly  of  Pisford."  Now,  undoubtedly,  if  the 
bequest  had  been  merely  "  to  the  heir  or  heirs-at-law  of  William 
Hull,  formerly  of  Pisford,"  the  authorities  to  which  we  were 
referred  would  have  been  strong  to  show  that  the  word  **  heirs  " 
would  not  only  designate  the  person  to  whom  the  estate  was  to  go, 
but  would  also  contain  a  limitation  to  them  in  fee ;  being  to  be 
construed  in  the  double  sense,  according  to  the  rule  given  in  the 
case  in  Skinner,  205,  which  was  cited  in  the  course  of  the  argu- 
ment. But  here  the  testator  speaks  of  the  person  who,  at  the  time 
of  his  decease,  shall  be  the  heir;  the  word  "heir"  being  merely 
the  description  of  the  individual,  and  not  extending  to  a  limitation 
of  the  estate.  It  seems  to  me,  therefore,  that  the  person  who  was 
thus  designated  took  the  estate  without  any  words  of  inheritance, 
and  consequently  had  only  an  estate  for  life.  Then  the  only 
remaining  question  is,  whether  we  can  add  to  this  devise  the  con- 
cluding words,  **  in  fee  simple."  That  would  be  to  act  entirely 
upon  the  supposed  idea  of  the  testator's  intention,  and  for  that 
purpose  to  do  very  great  violence  to  the  words :  and  I  think  it 
would  be  very  wrong  so  to  construe  these  words,  which  I  have 
no  doubt  were  not  meant  in  that  sense,  in  order  to  effectuate 
a  supposed  intention  of  the  testator  with  respect  to  another  part 

of  the  will. 

Judgment  for  the  defendant. 


In  ke  BAEBER,  Gent.  1845. 

(14  Meeson  &  Welsby,  720—727 ;  S.  C.  3  Dowl.  &  L.  244 ;  15  L.  J.  Ex.  9.)  ^<^18- 

Where  a  surveyor  of  highways  within  a  parish  employed  an  attorney  to  [  720  ] 
conduct  an  indictment  for  an  obstruction  of  one  of  the  highways,  and  to 
transact  other  business,  and  paid  his  bill  out  of  the  monies  raised  by  the 
highway  rate  :  Held,  that  the  rate-payers  were  not  persons  "  liable  to  pay," 
within  the  meaning  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  38,  and 
could  not,  therefore,  apply  for  a  reference  of  the  bill  to  taxation. 

This  was  a  rule  calling  upon  Mr.  Barber,  an  attorney  of  this 
Court,  to  show  cause  why  his  bill  of  costs  should  not  be  referred  to 
the  Master  for  taxation.  Mr.  Barber  had  been  employed  by  the 
surveyor  of  the  highways  of  the  township  of  Eastrick,  to  j^refer  and 
conduct  an  indictment  for  an  obstruction  of  one  of  the  highways, 
and  to  transact  other  business  (not  in  this  Court),  his  charges  for 
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In  re  which  amounted  *in  the  whole  to  760{.  8«.  id.,  of  which  5252. 14«.  8d. 
r  *72i  1  ^^^  "^^^^  P^^^  ^^  ^^™'  '''^^  present  application  was  made  on  behalf 
of  the  Railway  Company  and  the  major  part  of  the  other  rate-payers 
of  the  township  of  Bastrick;  a  rate  having  been  made  therein, 
under  the  stat.  5  Will.  IV.  c.  50,  s.  27,  for  the  payment  {inter  alia) 
of  the  bill  in  question.  A  similar  application  had  been  first  made 
to  GoLBBiDGE,  J.,  at  chambers,  and  refused  on  the  ground  that  the 
rate-payers  were  not  persons  **  liable  to  pay  "  the  bill,  within  the 
meaning  of  the  stat.  6  &  7  Vict.  c.  73,  s.  SB,  and  therefore 
not  competent  to  make  application  for  a  reference  of  the  bill  to 
taxation. 

Martin  and  Addison  now  showed  cause  against  the  rule  : 

There  are  two  answers  to  this  application.    In  the  first  place, 
this  Court  has  no  authority  to  refer  to  taxation  an  attomey*8 
bill  for  business  done  on  the  Crown  side  of  the  Court  of  Queen's 
Bench  (1).    *    *    * 
[  723  ]  The  rate-payers  are  not  persons  '^  liable  to  pay  "  the  bill,  within 

the  meaning  of  this  section.  The  surveyor  is  the  client  of  the 
attorney,  and  they  levy  a  rate  for  the  payment  of  it.  It  is  a 
personal  contract  of  the  surveyor,  although  he  is,  by  the  concurrence 
of  the  majority  of  the  rate-payers,  to  be  reimbursed  by  a  rate  levied 
on  the  whole  of  them. 

[  •723  ]  (RoLFE,  B. :  The  rate-payers  are  to  ♦contribute  by  a  rate  to  a 

fund,  which,  in  the  hands  of  another  person,  is  to  be  applied  to  the 
payment  of  the  bill.) 

Or  rather,  to  contribute  to  a  fund  for  his  reimbursement.  The 
89th  section  expressly  provides  for  the  case  of  a  cestui  que  trust, 
thereby  excluding  other  cases,  such  as  the  present.  These  parties 
are  liable  to  pay  the  rate,  but  not  to  pay  the  attorney's  bill ;  and, 
under  the  105th  section  of  the  Highway  Act  (5  &  6  WilL  IV.  c.  60), 
there  is  an  appeal  to  the  justices  in  Sessions  against  the  allowance 
of  the  surveyor's  accounts,  so  that  there  is  an  adequate  check 
against  improper  expenditure  of  this  nature. 

Knotvles  and  Hoggins,  in  support  of  the  rule,  were  desired  to 
address  themselves  to  the  latter  point : 

The  rate-payers  are  persons  ''  liable  to  pay  "  the  bill,  within  the 

(1)  Ab  to  this  point  see  now  Judioa-      s.  16,  and  In  re  Pollard  (188S)  20  Q.  B. 
ture  Act,   1873  (36  &  37  Vict.  c.  66,      Div.  666,  57  L.  J.  Q.  B.  273.— J.  G.  P. 
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meaning  of  the  88th  section.  The  object  of  this  Act  undoubtedly  Tn  re 
was  to  render  the  taxation  of  attornies*  bills  more  easy  and  general. 
The  d7th  section  gives  the  right  of  applying  for  a  taxation  to  the 
persons  chargeable  by  the  bill,  and  their  representatives  and 
assignees,  meaning  thereby  the  parties  legally  liable  to  pay  it. 
Then  the  38th  section,  for  the  protection  of  parties  not  directly 
chargeable,  extends  the  same  right  to  all  persons  who  shall  be 
liable  to  pay  or  shall  have  paid  the  bill ;  that  is,  construing  the 
clause  reasonably,  to  all  persons  who  are  ultimately  to  be  charged 
for  the  purpose  of  paying  it.  Here  the  rate-payers  are  bound  to 
contribute  to  form  a  fund,  out  of  which  the  party  legally  chargeable 
is  to  pay  the  bill.  It  is  their  money  which  pays  it,  and  they  are 
the  persons  who  have  really  an  interest  in  the  taxation. 

(BoLFB,  B. :  Is  each  of  them  to  tax  totiea  quoiies  ?) 

No ;  a  taxation  at  the  instance  of  one  would  enure  for  the  benefit 
of  all. 

(Pollock,  C.  B.  :  Then  a  single  rate-payer  might,  by  collusion, 
procure  a  taxation  of  the  bill,  although  all  the  others  might  be 
willing  to  pay  it.) 

On  the  other  hand,  there  may  be  collusion  between  the  surveyor 

and  the  attorney,  *to  the  great  prejudice  of  the  rate-payers.     A       [  *724  ] 

mortgagor  has  been  held  entitled  to  tax  a  bill  of  costs  supplied  to 

his  mortgagee :  In  re  Carew  (i). 

Pollock,  C.  B.  : 

I  think  this  rule  ought  to  be  discharged.  The  question,  whether 
this  bill  is  the  subject  of  taxation  in  this  Court,  does  not  necessarily 
arise,  and  I  give  no  opinion  upon  it.  But  it  is  contended  that, 
under  the  38th  or  39th  section  of  this  Act  of  Parliament,  the 
6  &  7  Vict.  c.  78,  a  taxation  of  this  bill  ought  to  be  directed.  The 
38th  section  is  in  these  terms :  (His  Lordship  read  it.)  The 
case  of  In  re  Carew,  which  has  been  cited,  where  an  attorney's 
bill  of  costs  was  taxed  on  the  application  of  a  mortgagor,  shows 
that  that  is  one  instance  (and  no  doubt  there  are  several  others)  to 
which  that  section  applies.    The  89th  section  applies  only  to  the 

(1)  14  L.  J.  Ch.  100. 

51—2 
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In  re  case  of  trustees  and  their  cestuis  que  trust.  The  question,  there- 
fore, really  is,  whether  a  person,  who  contributes  as  a  rate-payer  to 
a  fund  out  of  which  an  attorney's  bill  is  to  be  paid,  is  within  the 
provisions  of  the  88th  section,  as  being  a  person  not  the  party 
chargeable  with  the  bill,  but  liable  to  pay  the  same  to  the  attorney 
or  to  the  party  chargeable  with  it.  It  appears  to  me,  that  such  a 
case  cannot  be  said  to  be  within  either  the  language  or  the  spirit  of 
this  enactment.  It  is  certainly  not  within  the  words ;  for  the  rate- 
payer is  not  liable  to  pay  the  bill,  but  only  to  pay  a  rate  out  of 
which  the  bill  may  by  possibility  be  paid.  And  with  respect  to  the 
spirit  of  the  Act,  I  cannot  think  that  it  could  have  been  intended 
to  give  persons  who  have  only  such  a  species  of  interest  in  the 
payment  of  the  bill  as  this,  a  right  to  have  it  taxed,  in  the  absence 
of  any  special  provision  for  that  purpose,  and  of  any  mode  of 
carrying  it  out.  In  truth,  there  are  other  means  provided  by  law, 
by  which  the  rate-payers  may  be  protected  against  misconduct  in 
[  *725  ]  the  ^persons  entrusted  with  the  administration  of  the  affairs  of  the 
parish ;  namely,  by  application  to  the  magistrates,  who  have  to 
settle  and  allow  the  accounts  of  the  surveyors.  The  violation 
of  their  duty  by  those  whose  business  it  is  to  take  care  of  the 
interests  of  the  rate-payers  is  not  to  be  presumed  ;  but,  if  they  do  so 
violate  their  duty,  their  default  cannot  be  supplied  by  this  Court, 
where  the  Act  of  Parliament  contains  no  words  that  enable  it  to 
do  so. 

For  these  reasons,  I  concur  in  the  view  of  this  case  which  was 
taken  by  my  brother  Golebidob,  and  think  this  rule  ought  to 
be  discharged. 

Pabeb,  B.  : 

I  entirely  agree  in  the  view  of  this  case  which  has  been  taken  by 
the  LoBD  Chief  Babon.  It  is  not  necessary  on  the  present  occasion 
to  say  whether  this  Court  has  the  power,  under  the  S7th  section  of 
this  Act,  to  order  a  taxation  of  this  bill ;  though  I  am  strongly  of 
opinion  that  it  has,  and  that  a  common  jurisdiction  is  given  by 
that  section  to  all  the  common  law  Courts.  But,  upon  the  other 
point,  I  think  my  brother  Colebidoe  has  put  a  right  construction 
on  the  S8th  section.  This  is  a  mixed  fund  in  the  hands  of  the 
surveyor,  consisting  partly  of  the  contributions  of  the  rate-payers 
already  in  his  hands,  and  partly  of  the  rates  which  he  is  empowered 
to  make  under  the  5  &  6  Will.  IV.  c.  50,  s.  27,  and  out  of  which  he 
is  to  pay,  not  only  the  attorney's  bill^  but  also  other  expenses, 
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penalties,  and  forfeitures  which  may  be  payable  out  of  it.    He  is,        in  re 
however,  the  party  liable  to  the  attorney  for  his  bill,  and  the  rate-        ^^^^^ 
payers  are  not  in  any  sense  persons  liable  to  pay  it,  within  the 
meaning  of  sect  SB. 

AliDBRSON,  B. : 

I  am  of  the  same  opinion.  I  think  a  rate-payer  is  not  one  of 
those  persons  who  either  has  paid  or  is  liable  to  pay  the  bill,  either 
to  the  attorney  or  the  surveyor.  That  he  is  not  liable  to  pay  the 
attorney  is  too  clear  for  argument.  Neither  is  he  liable  to  pay  it  to 
the  *surveyor,  until  it  has  been  allowed  in  his  accounts  by  the  [  *726  J 
justices.  Nor  is  the  rate-payer  without  remedy  in  case  of  any 
abuse ;  for  it  is  his  duty  to  apply  to  the  justices  when  the  surveyor 
is  passing  his  accounts,  and  if  a  proper  case  be  made  out,  the 
justices  will  no  doubt  discharge  their  duty,  and  call  upon  the 
surveyor  either  to  show  that  he  has  taxed  the  attorney's  bill,  or  to 
satisfy  them  that  it  did  not  require  taxation.  No  difficulty  can 
arise  if  the  magistrates  do  their  duty,  and  we  will  not  presume  the 
contrary. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  It  struck  me  at  first  sight  that  this 
Court  had  no  authority  to  order  the  taxation  of  a  bill  for  business 
done  in  another  of  the  common-law  Courts ;  but,  upon  further 
consideration,  and  after  hearing  what  has  been  thrown  out  by  my 
brother  Parke,  I  am  disposed  to  concur  with  him  on  that  point. 
But  I  am  clearly  of  opinion  that  this  bill  cannot  be  taxed  on  the 
application  of  these  parties.  The  27th  section  of  the  5  &  6  Will.  IV. 
c.  50,  is  that  which  enables  the  surveyor  to  make  a  rate,  which  is 
the  fund  wherewith  he  is  to  discharge  his  duties.  Then  it  is  said 
that  the  rate-payers  are  interested  in  the  whole  of  this  fund.  But 
how  is  their  interest  provided  for?  By  the  44th  section,  which 
provides  that,  "  within  fourteen  days  after  the  election  or  appoint- 
ment of  the  surveyor,  the  accounts  made  in  writing,  and  signed  by 
the  surveyor,  district  surveyor,  or  assistant  surveyor  for  the  year 
preceding,  of  all  monies  received  or  disbursed  by  virtue  of  this  Act, 
ending  on  the  day  of  the  election  or  appointment  of  surveyor,  shall 
be  made  up,  balanced,  and  laid  before  the  parishioners  in  vestry 
assembled,  who  may,  if  they  think  fit,  order  an  abstract  thereof  to 
be  printed  and  published ;  and  within  one  calendar  month  after  the 
election  or  appointment  of  surveyor  as  herein  directed,  the  said 
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In  re  accounts  shall  be  signed  by  the  surveyor,  &c.  for  the  year  preceding, 
and  laid  before  the  justices  of  the  peace  at  a  special  Sessions  for  the 
L  •727  ]  highways,  holden  at  the  place  *nearest  to  the  parish  or  district  for 
which  such  surveyor  shall  have  been  appointed,  and  such  justices 
are  hereby  authorized  and  required  to  examine  him  as  to  the  truth 
of  the  said  accounts,  or  of  any  charge  contained  therein  :  provided 
always,  that,  if  any  person  chargeable  to  the  rate  authorized  to  be 
made  by  this  Act,  has  any  complaint  against  such  accounts,  or  the 
application  of  the  monies  received  by  the  said  surveyor,  it  shall  be 
lawful  for  any  such  inhabitant  to  make  his  complaint  thereof  to 
such  justices  at  the  time  of  the  verification  of  such  accounts  as 
aforesaid,  and  the  said  justices  are  hereby  required  to  hear  such 
complaint,  and,  if  they  shall  think  fit,  to  examine  such  surveyor 
upon  oath,  and  to  make  such  order  thereon  as  to  them  shall  seem 
meet.*'  Now,  if  a  proper  case  be  made  out,  showing  that  the 
surveyor  has  paid,  or  is  about  to  pay  an  attorney's  bill  without 
submitting  it  to  the  proper  taxation,  the  magistrates  might  say  to 
the  surveyor  that  they  would  not  pass  it  unless  it  were  taxed,  and 
some  person  were  present  on  the  part  of  the  rate-payers  to  see  that 
justice  were  done.  That  course  would  prevent  any  difficulty  ;  but 
the  doctrine  contended  for  to-day  would  lead  to  difficulties  insur- 
mountable. Besides  that  suggested  by  my  brother  Parke,  that  this 
is  a  mixed  fund  in  the  hands  of  the  surveyor,  applicable  to  various 
purposes,  it  is  also  composed  partly  of  the  balance  of  the  preceding 
year,  and,  for  aught  we  know,  that  balance  might  be  sufficient  for 

the  payment  of  the  bill. 

Rule  discharged^  with  cost$. 


1846.  HAET  V.   PRENDERGA8T. 

^^'  ^'  (14  Meeson  &  Weleby,  741—746 ;  S.  C.  16  L.  J.  Ex.  223.) 

[  741  ]  The  following  letter,  writtenby  the  defendant  to  a  clerk  of  the  plaintiff, 

in  answer  to  an  application  for  pa3rnient  of  the  debt :  Held  not  suffioient  to 
defeat  a  plea  of  the  Statute  of  Limitations :  '*  I  will  not  fail  to  meet  Mr.  H. 
(the  plaintiff)  on  fair  terms,  and  have  now  a  hope  that  before  perhaps  a 
week  from  this  date  I  shall  have  it  in  my  power  to  pay  him,  at  all  events, 
a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of  the 
balance  "(1). 

Dbbt  for  goods  sold  and  delivered.     Pleas,  nunquavi  indebitatw, 
and  the  Statute  of  Limitations.    At  the  trial,  before  Pollock,  C.  B., 

(1)  Cited  in  Chasettwre  v.  Turner  (1876)  L.  B.  10  a  B.  600,  46  L.  J.  Q.  B.  66, 
Ex.  Ch.— J.  G.  P. 
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at  fhe  Middlesex  sittings  after  Trinity  Term,  it  appeared  that  the        Hart 
debt  was  contracted  above  six  years  before  action  brought,  while     prkmdeb- 
the  defendant  was  a  clerk  in  the  Excise  OfiEice.    In  order  to  take        ^^^' 
the  case  oat  of  the  Statute  of  Limitations,  the  plaintiff  gave  in 
evidence  the  following  letter,  written  by  the  defendant  in  answer  to 
an  application  by  a  clerk  of  the  plaintiff  for  payment  of  the  debt : 

"  Jan.  8, 1841. 
"  Sir, — Having  no  longer  any  connexion  with  the  Excise,  I  only 
this  day  received  your  obliging  note  of  the  6th  instant,  which  will 
account  for  any  apparent  remissness  on  my  part,  in  not  either  calling 
on  you  or  earlier  replying.  I  assure  you  I  will  not  fail  to  meet  Mr. 
Hart  on  fair  terms,  and  have  now  a  hope  that  before  perhaps  a  week 
from  this  date  I  shall  have  it  in  my  power  to  pay  him,  at  all  events, 
a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of 
the  balance." 

It  was  contended  for  the  defendant,  that  this  was  not  a  sufiEicient 
acknowledgment  to  satisfy  Lord  Tenterden's  Act,  9  Geo.  lY.  c.  14. 
The  Lord  Chief  Baron  reserved  the  point  for  the  opinion  of  the 
Court,  and  a  verdict  was  found  for  the  plaintiff  for  the  amount 
claimed,  the  defendant  having  *leave  to  move  to  enter  a  verdict  for  t  *^*^  3 
him  on  the  second  issue. 

On  a  former  day  in  this  Term,  Lush  obtained  a  rule  nisi 
accordingly ;  against  which 

Hugh  Hill  now  showed  cause : 

It  is  now  fully  established  that  the  construction  of  documents  of 
this  kind  is  for  the  Court,  and  not  for  the  jury:  and,  upon  an 
examination  of  the  cases,  the  Court  will  find  that  acknowledgments 
much  less  unequivocal  than  is  contained  in  this  letter  have  been 
held  sufficient  to  satisfy  the  statute.  The  defendant  fully  admits 
the  subsistence  of  the  debt,  and  no  condition  is  annexed  to  that 
admission.     *     *    * 

(Parke,  B.  :  There  must  be  an  acknowledgment  of  the  debt,  from 
which  we  may  infer  a  promise  to  pay.     If  the  defendant  says 
in  writing,  "  I  admit  the  debt,"  that  is  enough  ;  but  if  he  says,  **  I 
admit  the  debt,  but  I  have  not  *made  up  my  mind  how  or  by  what       [  '743  ] 
means  to  pay,"  how  can  you  from  that  infer  a  promise  to  pay  ?) 

*    *     There  can  be  no  doubt  that  this  document  contains  a  distinct 
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Hast        admission  of  the  debt,  and  the  only  question  is  whether  the  otter 
Prkkdkb      words  of  it  negative  the  inference  of  a  promise  to  pay  the  debt. 

OA8T. 

(Parke,  B.  :  No ;  whether  it  implies  a  promise  to  pay  tsken 
altogether.  The  substance  of  it  is,  "I  owe  yon  the  debt,  bat  I 
really  cannot  tell  when  or  how  I  am  to  pay  yon,  and  I  refrain  from 
making  any  promise.") 

Bather  that  he  admits  the  debt,  adding  that  he  thinks  he  shaJ  pay 
part  of  it  in  a  week.  [He  cited  Dabbs  v.  Humphries  (i).  Bird  v. 
Gamniofi  (2),  and  Dobson  v.  Mackey  (3).] 

Lush,  contra : 

The  present  case  differs  from  some  of  those  which  have  been 
cited. 

(Parke,  B.  :  This  evidence  is  to  prove  a  promise  to  pay  on 
request.  An  unconditional  acknowledgment  is  good  evidence  for 
that  purpose,  because  you  would  infer  from  it  that  the  party  meant 
to  pay  on  request.  But  if  he  annexes  any  qualification  or  condition, 
that  is  not  a  sufficient  acknowledgment,  without  proof  of  the  per- 
formance of  it.  The  principle  is  correctly  laid  down  in  Tanner  v. 
Smart  (4).) 

And  also  in  Cripps  v.  Davis  (r>);  The  questions  therefore  are,  first, 
does  this  letter  taken  altogether,  amount  to  a  promise  to  pay? 
secondly,  does  it  support  the  promise  laid  in  the  declaration,  to  pay 
on  request?  It  is,  at  most,  only  the  expression  of  a  hope  that  in  a 
[  *744  ]  week  he  shall  be  able  to  pay ;  and  that  applies  *only  to  an 
undefined  part  of  the  debt,  and  at  all  events  would  not  support  the 
declaration  for  the  whole.  As  to  the  residue,  he  says  merely  that 
he  will  then  settle  about  the  liquidation  of  the  balance.  No  evidence 
was  given  of  the  defendant's  ability  to  pay.  How,  then,  can  this 
prove  a  promise  to  pay  on  request?  Morrell  v.  Frith  (e)  is  an 
express  authority  for  the  defendant.     *     ♦     ♦ 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  I 
gave  no  opinion  upon  the  point  at  the  trial ;  but  when  the  cases 

0)  10  Bing.446;  4  Moo.  &Sc.  285).  (4)  30  R.  R.  461  (6  B.  &  0.  603;  9 

(2)  43  R  R.  839  (3  Bing.  N.  C.  883 ;      Dowl.  &  Ry.  549). 

6  Scott,  213).  (5)  67  R.  R.  292  (12  M.  &  W.  159). 

(3)  8  Ad.  &  El.  225,  n. ;  4  Nev.  &  M.  (6)  49  R.  R.  659  (3  M.  &  W.  402). 
327. 
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are  looked  at,  there  are  some  which  furnish  very  strong  ground 
for  this  application ;  and  it  is  better  to  adhere  to  the  principle 
of  some  decision,  instead  of  reasoning  on  the  terms  of  the  particular 
document  in  each  case.  Now  the  case  of  Tanner  v.  Smart  lays 
down  the  principle  very  clearly,  on  a  review  of  all  the  authorities  ; 
namely,  that,  ''  under  the  ordinary  issue  on  the  Statute  of  Lunita- 
tions,  an  acknowledgment  is  only  evidence  of  a  promise  to  pay ; 
and  unless  it  is  conformable  to  and  maintains  the  promises  in  the 
declaration,  although  it  may  show  to  demonstration  that  the  debt 
has  never  been  paid,  and  ^is  still  subsisting,  it  has  no  effect."  It 
is  not  su£5cient  that  the  document  contains  a  promise  by  the  defen- 
dant to  pay  when  he  is  able,  or  by  bill,  or  a  mere  expectation  that 
he  shall  pay  at  some  future  time :  it  should  contain  either  an 
unqualified  promise  to  pay, — that  is,  a  promise  to  pay  on  request, — 
or,  if  it  be  a  conditional  promise,  or  a  promise  to  pay  on  the  arrival 
of  a  certain  period,  the  performance  of  the  condition,  or  the  arrival 
of  that  period,  should  be  proved  by  the  plaintiff.  The  only  question 
in  the  present  case  is,  whether  this  letter  contains  a  promise  to  pay 
the  debt  on  request.  Now  certainly  it  does  not  in  terms  contain 
such  a  promise;  all  that  the  writer  says  is,  that  ''he  will  not  fail 
to  meet  the  plaintiff  on  fair  terms  " — what  those  "  terms  "  may  be 
I  cannot  say  ; — and  that  "  he  has  now  a  hope  that  before  perhaps 
a  week  he  shall  have  it  in  his  power  to  pay  him,  at  all  events, 
a  portion  of  the  debt,  when  they  shall  settle  about  the  liquidation 
of  the  balance."  That  liquidation  might  be  by  his  then  asking  for 
further  time,  with  or  without  security.  What  are  the  terms  to 
which  the  defendant  alludes  it  is  impossible  to  speculate ;  but  there 
is  no  promise  to  pay  the  whole  debt  at  all,  nor  to  pay  a  single 
shilling  of  it  on  request,  but  a  mere  expression  of  a  hope  that  he 
may  be  able  to  pay  part,  and  then  that  they  may  settle — in  what 
manner  does  not  appear — as  to  the  liquidation  of  the  balance.  I 
am  of  opinion,  therefore,  that  this  letter  does  not  contain  a  sufficient 
acknowledgment  or  promise  to  satisfy  the  Act  of  Parliament,  and 
therefore  that  this  rule  must  be  made  absolute. 


Hart 

u. 

Pbrndeb- 

OAST. 


[  •TIS  ] 


Parke,  B.  : 

I  am  of  the  same  opinion.  There  is  no  doubt  of  the  principle  of 
law  applicable  to  these  cases,  since  the  decision  in  Tanner  v. 
Smart ;  namely,  that  the  plaintiff  must  either  show  an  unqualified 
acknowledgment  of  the  debt,  or,  if  he  show  a  promise  to  pay  coupled 
with  a  condition,  he  must  show  performance  of  the  condition; 
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GAST. 
[  ♦746  ] 


Haut  so  as  *in  either  case  to  fit  the  promise  laid  in  the  declaration, 
Pben'dbr-  which  is  a  promise  to  pay  on  request.  The  case  of  Tanner  v.  Smart 
put  an  end  to  a  series  of  decisions  which  were  a  disgrace  to  the  law, 
and  I  trust  we  shall  be  in  no  danger  of  falling  into  the  same  coarse 
again.  In  the  present  case  I  agree  with  the  Lord  Chikp  Babon, 
that,  taking  the  whole  document  together,  it  contains  no  promise  to 
pay  any  part  of  the  debt  on  request,  but  a  mere  expression  of  the 
defendant's  hope  that  in  a  week  he  may  be  able  to  pay  a  part  of 
it,  and  that  then  the  parties  may  be  able  to  make  some  settlement 
for  the  liquidation  of  the  balance. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  We  must  look  to  the  principle  of  the 
cases,  although  there  are  some  with  which  it  may  be  difficult  to 
agree  upon  the  particular  facts ;  as  in  Gardner  v.  M'Mahon  (i). 
Different  minds  came  to  different  conclusions  of  fact  upon  such 
documents.  But  the  principle  is  clear,  that  the  plaintiff  mnst  prove 
an  acknowledgment  conformable  to  the  promise  laid  in  the  declara- 
tion, viz.,  either  an  unconditional  acknowledgment,  from  which  a 
promise  to  pay  on  request  is  inferred,  or  an  acknowledgment 
subject  to  a  condition  which  has  been  performed,  and  which  then 
becomes  absolute,  and  so  equally  maintains  the  promise  laid  in  the 
declaration.    This  document  contains  neither  the  one  nor  the  other. 

BoLFE,  B. : 

1  am  of  the  same  opinion.  The  principle  is  said  to  be,  that  the 
document  must  contain  either  a  promise  to  pay  the  debt,  or  an 
acknowledgment  from  which  such  a  promise  is  to  be  inferred. 
Perhaps  it  would  be  more  correct  to  say,  that  it  must  in  all  cases 
contain  a  promise  to  pay,  but  that  from  a  simple  acknowledgment 
the  law  implies  a  promise;  but  there  must,  in  all  cases,  be  a 
promise,  in  order  to  support  the  declaration. 

Rale  absolute. 


1845.  WILLIAMS  V.  NEWTON. 

JVor.  20. 
(14  Meeson  &  Welsby,  747—757 ;  S.  C.  15  L.  J.  Ex.  11.) 

[  ^*'^  J  The  62nd  section  of  the  Pilotage  Act,  1825  (6  Geo.  IV.  c.  125),  pro^ades, 

'*  that  nothing  in  this  Act  contained  shall  extend,  or  be  construed  to  extend, 
to  subject  to  any  penalty  the  master  or  mate  of  any  ship  or  vessel,  being  the 
owner  or  a  pait  owner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deal,  or 
the  Isle  of  Thanet,  for  conducting  or  piloting  such  his  own  ship  or  vessel 

(1)  61  H.  £.  314  (:3  Q.  B.  661 ;  2  G.  &  D.  593). 
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from  any  of  the  plaoee  aforesaid,  up  or  down  the  rivers  Thames  orMedway,      Williams 
or  into  or  out  of  any  port  or  place  within  the  jurisdiction  of  the  Cinque  «. 

Ports:"  Held,  that  the  "places  aforesaid,"  in  this  section,  mean  Dover,  Nkwton. 
Deal,  and  the  Isle  of  Thanet;  that,  therefore,  the  clause  exempts  from 
penalties  such  masters  only  as  navigate  their  vessels  from  Dover,  Deal,  or 
the  Isle  of  Thanet;  and,  consequentl}-,  that  the  penalties  imposed  by 
section  58  were  recoverable  from  a  master  piloting  his  own  vessel  on  a 
foreign  voyage  commencing  in  the  port  of  London,  although  he  was  a  pait 
owner,  and  resident  in  the  Isle  of  Thanet. 

Debt  by  the  plaintiff,  as  secretary  of  the  Society  of  Licensed 
Trinity  House  Pilots,  for  penalties  under  the  Pilot  Act,  6  Geo.  IV. 
c.  125,  s.  58(1).  The  declaration  stated,  that  whereas  heretofore, 
and  after  the  passing  the  said  Act,  to  wit,  on  &c.,  a  certain  vessel 
called  the  Dart,  of  divers,  to  wit,  242  tons  burthen,  and  drawing 
divers,  to  wit,  ten  feet  water,  and  of  which  said  vessel  the  defendant 
was  then  master,  was  navigating  and  passing  in  and  upon  a  certain 
navigable  river  called  the  Thames,  within  the  limits  of  the  juris- 
diction of  the  said  corporation,  that  is  to  say,  between  London 
Bridge  and  the  Downs,  to  wit,  at  the  Lower  *Pool  in  the  said  river,  [  *748  ] 
the  said  vessel  being  then  navigating  and  passing  in  and  upon  the 
said  river  on  a  certain  voyage,  to  wit,  from  the  port  of  London  to  a 
certain  other  place  beyond  the  Downs,  to  wit,  to  the  island  of 
Madeira,  in  the  Atlantic  Sea.  And  the  plaintiff  further  says,  that 
whilst  the  said  vessel  was  so  navigating  and  passing  as  aforesaid, 
within  the  limits  aforesaid,  between  London  Bridge  and  the  Downs, 
in  and  upon  the  said  river,  to  wit,  on  the  day  aforesaid,  one  Henry 
Beer  Mumford,  at  the  time  of  the  offer  hereinafter  mentioned  to 
have  been  made  by  the  said  Henry  Beer  Mumford  to  take  charge 

(1)  Which   enacts,     *'That    every  ship  or  vessel,  if  the  corporation  of 

master  of  any  ship  or  vessel  who  shall  Trinity  House  of  Deptford  Strond,  as  to 

act  himself  as  a  pilot,  or  shall  employ  cases  in  which  pilots  licensed  by  or 

or  continue  emplo3'ed  as  a  pilot  any  under  the   said  corporation  shall  be 

unlicensed    person,   or   any    licensed  concerned,  or  the  said  lord  warden  for 

person,  acting  out  of  the  limits  for  the  time  being,  or  his  lieutenant  for  the 

which  he  is  qualified,  or  beyond  the  time  being,  as  to  cases  in  which  the 

extent  of  his  qualification,  after  any  Cinque  Port  pilots  shall  be  concerned, 

pilot,   licensed  and    qualified   to  act  shall  think  it  proper  that  the  person 

within  the  limits  in  which  such  ship  prosecuting  should  be  at  liberty  to 

or  vessel  shall  then  actually  be,  shall  proceed  for  the  recover}-  of  such  addi- 

have  offered  to  take  charge  of  such  ship  tioual  penalty,  and  certify  the  same  in 

or  vessel,  or  have  made  a  signal  for  that  writing."     [This  section  was  repealed 

purpose,  shall  forfeit  for  every  such  by  17  &  18  Vict.  c.  120,  s.  4,  and  is  now 

offence  double  the  amount  of  the  sum  replaced  by  57  &  58  Vict.  c.  60,  s.  598 ; 

which  would  have  been  legally  demand-  but  section  62  of  the  Act  is  still  in 

able  for  the  pilotage  of  such  ship  or  force  by  virtue  of  17  &  18  Vict.  c.  101, 

vessel,  and  shall  likewise  forfeit  for  s.  353,  and  57  &  58  Vict.  c.  60,  s.  603. 

every  such  offence  an  additional  penalty  — J.  G.  P.] 
of  5/.  for  every  fifty  tons  burden  of  such 
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Williams     of  the   said  vessel,  being  a  pilot  under  the  jurisdiction  of  the 
Nei^on.      ^^^^  corporation,  was  duly  licensed  by  the  said  corporation,  and 
qualified  to  act  as  such  pilot,  and  to  have  taken  charge  of  such 
vessel  as  such  pilot,  within   the  limits  aforesaid,  in  which   the 
said  vessel  then  was;  and  the  plaintiff  avers,  that,  at  the  time 
of  the  offer  and  refusal  hereinafter  mentioned,  the  said  vessel  was 
not  in  charge  of  any  pilot  licensed  to  act  within  the  said  limits ; 
of  which  said  several  premises  the  defendant,  at  the  time  of  the 
making  of  the  offer  hereinafter  mentioned,  to  wit,  on    the   day 
aforesaid,  had  notice.     And  the  plaintiff  avers,  that  afterwards, 
and  within  twelve  calendar  months  next  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  aforesaid,  the  said  Henry 
Beer  Mumford  then  and  there  duly  tendered  himself  to  the  defendant 
(he  the  defendant  being  and  acting  as  master  of  the  said  vessel, 
then  on  her  voyage  aforesaid)  to  take  charge  of  the  said  vessel  as 
pilot,  for  the  purpose  of  conducting  the  said  ship  within  the  said 
limits  of  her  said  voyage ;  and  the  plaintiff  avers,  that,  at  the  time 
of  the  said  offer,  the  license  of  the  said  Henry  Beer  Mumford 
as  such  pilot  as  aforesaid  had  been  duly  registered,  according  to  the 
statute  in  such  case  made  and  provided,  by  the  principal  officers  of 
the  Custom-house  of  the  place  at  which  the  said  Henry  Beer 
Mumford  did  reside,  to  wit,  at  the  Custom-house  in  the  city  of 
[  *749  ]       London  ;  and  that  he  the  said  Henry  Beer  Mumford,  *at  the  time 
of  such  offer,  had  his  license  in  his  personal  custody,  and  then  pro- 
duced the  same  to  the  defendant ;  but  the  plaintiff  says,  that  the 
defendant  then  altogether  refused  to  allow  the  said  Henry  Beer 
Mumford  to  take  charge  of  the  said  vessel  as  such  pilot  as  aforesaid, 
and  then  and  there,  after  the  said  offer  and  tender  as  aforesaid,  and 
within  the  limits  aforesaid,  he  the  defendant,  not  being  a  licensed 
pilot  in  that  behalf,  acted  and  continued  to  act  as  a  pilot  on  board 
the  said  ship,  within  the  limits  aforesaid,  against  the  form  of  the 
statute,  &c.    And  the  plaintiff  avers,  that  the  sum  that  would  have 
been  legally  demandable  for  the  pilotage  of  the  said  vessel  was  the 
sum,  to  wit,  of  7/.  17«.  8d.,  whereby  and  by  virtue  of  the  statute 
the  defendant  hath  forfeited  for  his  said  offence  a  large  sum  of 
money,  to  wit,  the  sum  of  15/.  14s.  6d.,  being  double  the  amount  of 
the  sum  which  would  have  been  legally  demandable  by  the  said 
Henry  Beer  Mumford  for  the  pilotage  of  the  said  vessel.    And  the 
plaintiff  further  avers,  that  afterwards,  to  wit^  on  the  day  aforesaid, 
the  case  hereinbefore  mentioned  was  a  case  in  which  pilots  licensed 
by  the  corporation  were  concerned,  and  that  thereupon,  to  wit,  on 
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the  day  aforesaid,  the  said  corporation  did  think  it  proper  that     Williaus 

the  person  proceeding,  to  wit,  the  plaintiff,  should  be  at  liberty  to      nbwton. 

proceed  for  the  recovery  of  the  additional  penalty  incurred  by  the 

defendant  for  such  offence,  to  wit,  the  sum  of  51.  for  every  fifty 

tons  burthen  of  the  said  vessel ;  and  the  said  corporation  did  then, 

to  wit,  on  the  day  aforesaid,  certify  the  same  in  writing,  whereby 

and  by  virtue  of  the  said  statute  the  defendant  hath  forfeited  a 

farther  large  sum  of  money,  to  wit,  202.,  the  same  being  the  amount 

of  the  four  several  sums  of  5Z.  for  every  fifty  tons  burthen  of  the 

said  vessel ;  and  thereby  and  by  virtue  of  the  said  statute,  and  of 

the  said  certificate  of  the  said  corporation,  an  action  hath  accrued 

to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the 

said  several  sums  of  152.  lis.  6d.  and  20Z.,  respectively,  &c. 

Plea,  Not  guilty,  by  statute.  [  760  ] 

The  cause  was  tried,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Trinity  Term,  upon  the  following  admissions,  signed  by 
the  attornies  in  the  cause ;  and  a  verdict  was  taken  for  the  defendant, 
subject  to  a  motion  to  enter  a  verdict  for  the  plaintiff,  damages 
S5Z.  lis.  6d.,  if  the  Court  should  be  of  opinion  that  the  defendant 
was  not,  under  the  circumstances  stated  in  the  admissions,  exempt 
from  taking  a  pilot  at  the  time  when  he  offered  himself. 

''  The  defendant  was  the  master  and  part  owner  of  the  brig  Dart, 
of  and  belonging  to  the  port  of  London,  in  the  pleadings  mentioned, 
on  the  occasion  of  the  voyage  hereinafter  mentioned.  At  the  time 
and  on  the  occasion  hereinafter  mentioned,  the  defendant  was 
residing  at  and  in  the  Isle  of  Thanet.  The  Dart,  on  the  2nd  of 
January,  1844,  sailed  from  the  London  Dock  down  the  river 
Thames,  from  London,  under  the  defendant's  command,  bound  for 
the  island  of  Madeira.  Her  burthen  was  242  tons,  and  she  drew 
ten  feet  water.  She  had  not,  at  any  time  during  the  voyage,  a 
licensed  pilot  on  board,  or  any  pilot  but  the  defendant ;  and  she 
was  conducted  and  piloted  by  him  without  the  aid  or  assistance  of 
any  licensed  pilot,  or  other  person  or  persons  than  the  ordinary 
crew  of  the  said  ship  or  vessel.  On  the  said  2nd  of  January,  1844, 
upon  her  leaving  the  London  Dock  to  proceed  on  her  voyage  out, 
and  whilst  she  was  in  the  river  Thames,  and  before  she  reached 
Greenwich,  Henry  Beer  Mumford,  a  licensed  pilot,  as  in  the  declara- 
tion mentioned,  offered  to  the  defendant,  who  was  then  acting  as 
master,  to  take  charge  of  her  as  in  the  declaration  mentioned.  His 
license  had  been  registered  as  in  the  declaration  mentioned,  and 
he  then  had  it  in  his  custody,  and  produced  it  to  the  defendant. 
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Williams  The  defendant  refused  to  allow  him  to  take  charge  of  the  veesel. 
Nbwton.  ^^6  vessel  proceeded  on  her  voyage  to  Madeira,  but  she  stopped  at 
[  *76i  ]  Gravesend,  where  she  brought  up  for  the  night,  and  pursued  her 
said  voyage  in  the  morning;  and  the  defendant  ^acted  and 
continued  to  act  as  pilot  for  the  purpose  of  the  voyage.  The 
pilotage,  if  Mumford  had  acted  as  pilot,  would  have  amounted  to 
71.  lis.  Qd. 

''The  pilot  has  leave  to  sue  under  the  authority  of  the  Trinity 
House,  as  in  the  declaration  mentioned. 

*'  That  the  port  of  London  extends  as  far  as  Gravesend ;  that  the 
geographical  positions  of  the  several  places,  &c.  above  named,  and 
referred  to  in  the  statute  6  Geo.  lY.  c.  125,  may  be  taken  and 
noticed  at  the  trial,  and  afterwards  on  the  motion,  from  any  maps 
or  charts  in  ordinary  use." 

On  a  former  day  in  this  Term,  Jew  is  moved  pursuant  to  the 
leave  reserved  at  the  trial,  and  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  plaintiff. 

Shee,  Serjt.,  and  Bovill  now  showed  cause.     *    ♦     ♦ 

[  764  ]  JeiTis  and  BarstoiCj  contra.     *     *     * 

[  755  ]       Pollock,  C.  B.  : 

It  appears  to  me  that  this  rule  ought  to  be  made  absolute.  The 
question  turns  mainly  on  the  construction  of  the  62nd  section  of 
this  Act  (6  Geo.  lY.  c.  125) ;  I  think  the  59th  section  has  no  bearing 
on  the  point.  The  question  is,  what  is  the  meaning  of  the  expression 
in  the  62nd  section,  *'  places  aforesaid  ?  "  Now  Lord  Tentbbdsn, 
in  the  case  of  Hammond  v.  Tremayne,  has  already  put  a  construction 
upon  those  words ;  and  it  appears  that,  in  a  recent  case,  the  Court 
of  Queen's  Bench,  adopting  that  construction,  have  held  those 
words  to  refer  to  the  places  mentioned  in  the  same  section;  so 
that  we  have  the  opinion  of  an  eminent  Judge,  of  itself  entitled  to 

[  *756  ]  great  respect,  especially  on  a  matter  relating  to  navigation,  *and 
also  a  recent  confirmation  of  that  opinion  by  a  decision  of  the  full 
Court  of  Queen's  Bench.  But  apart  from  authority,  upon  the 
history  of  this  Act,  and  looking  to  the  words  in  the  recital,  ''  that 
whereas  there  hath  been  time  out  of  mind,  and  now  is,  a  society  of 
pilots  of  the  Trinity  House  of  Dover,  Deal,  and  the  Isle  of  Thanet» 
who  have  had  the  pilotage  of  all  ships  from  the  said  places  up  the 
river  Thames,"  where  it  is  clear  that  those  words  refer  to  Dover, 
Deal,  and  the  Isle  of  Thanet,  I  have  no  doubt  that,  by  the  expression 
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in  this  section,  ''  places  aforesaid/'  the  Legislature  only  meant  to  Williams 
include  Dover,  Deal,  and  the  Isle  of  Thanet.  If  so,  we  must  sub-  newton. 
stitute  them  for  the  expression  we  find,  ''places  aforesaid,"  and 
read  the  clause  thus :  '*  That  nothing  in  this  Act  shall  extend  to 
subject  to  any  penalty  any  master  of  any  vessel,  being  the  owner  or 
part  owner  of  such  vessel,  and  residing  at  Dover,  Deal,  or  the  Isle 
of  Thanet,  for  conducting  or  piloting  such  his  own  vessel  on  any 
voyage  from  any  of  those  places  up  or  down  the  river  Thames," 
&c.  It  is  quite  clear,  therefore,  that  the  exemption  in  the  62nd 
section  does  not  extend  to  the  case  of  such  person  piloting  his  own 
vessel  on  a  foreign  voyage,  commencing  in  the  port  of  London. 
The  verdict  for  the  defendant  must  therefore  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  for  852.  lis.  6d. 

Pabkb,  B.  : 

I  agree  with  my  Lobd  Chief  Babon  in  the  construction  of  this 
clause  of  the  Act  of  Parliament.  In  that  construction  we  are 
supported  by  the  opinion  of  Lord  Tenterden,  and  by  the  recent 
decision  of  the  Court  of  Queen's  Bench.  But,  independently  of 
authority,  it  seems  to  me  that  it  is  the  true  construction  of  this 
section  ;  and  the  reason  is  pretty  obvious,  on  looking  to  the  history 
of  these  statutes.  The  8  Geo.  I.  c.  18,  s.  2,  exempted  the  master 
of  any  vessel,  or  part  owner,  residing  at  Dover,  Deal,  or  the  Isle  of 
Thanet,  from  penalties  for  piloting  his  own  vessel  from  any  of  the 
places  aforesaid  up  the  said  rivers.  Then  the  *52  Geo.  III.  c.  89,  [  *757  ] 
gave  a  much  more  extended  privilege,  without  the  same  limit  that 
existed  under  the  8  Geo.  I.  But  afterwards,  the  Legislature,  con- 
sidering that  they  had  given  thereby  too  extensive  a  privilege,  read 
the  two  Acts  together,  and  by  the  present  Act  limited  it  thus :  viz. 
''  to  masters  or  mates,  being  also  owners,  of  vessels  sailing  from 
the  places  aforesaid,  that  is,  Dover,  Deal,  or  the  Isle  of  Thanet,  up 
or  down  the  rivers  Thames  or  Medway,"  &c.  With  respect  to  the 
meaning  of  the  words  **  up  or  down,"  the  reasonable  construction 
is,  that  the  owner  of  a  vessel  having  liberty  to  go  up  the  river  from 
those  places,  should  also  be  at  liberty  to  go  down  again  when  he 
has  so  gone  up.  As  to  the  subsequent  words,  ''  or  into  or  out  of 
any  port  or  place  within  the  jurisdiction  of  the  Cinque  Forts,"  we 
do  not  pronounce  any  opinion  whether  they  are  limited  to  a  voyage 
from  Dover,  Deal,  or  the  Isle  of  Thanet,  or  not ;  it  is  unnecessary 
on  the  present  occasion  to  do  so,  although  I  have  a  strong  opinion 
on  the  subject.     But,  both  on  authority  and  on  the  just  construction 
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Williams     of  the  statute,  it  appears  to  me  that  there  was  no  exemption  in  the 
Nbwtok.      present  case,  and  therefore  that  this  rule  must  be  made  absolute. 

BoLFB,  B.: 

I  am  of  the  same  opinion.  The  difficulty  arises  from  the  vague 
manner  in  which  the  Legislature  has  expressed  its  meaning ;  and, 
therefore,  when  once  a  construction  has  been  put  upon  such  a  clause 
by  a  judicial  decision,  that  ought  of  itself  to  be  a  sufficient  authority 
for  our  adopting  the  same  construction.  But  if  I  had  now  for  the 
first  time  to  put  a  construction  upon  this  clause,  I  should  say  that 
the  meaning  of  the  Legislature  is  not  difficult  to  discover  ;  viz.  that 
from  Dover,  Deal,  and  the  Isle  of  Thanet, — taking  those  places  as 
being,  for  this  purpose,  the  extremity  of  the  river  Thames, — the 
masters  of  vessels  residing  at  those  places  may  lawfully  conduct 
their  vessels  up  and  down  the  river  without  a  pilot. 

Rule  ahsolute. 


1845.  BKITTAIN  V.   LLOYD. 

^^^'  (14  Meeson  &  Welsby,  762—774  ;  S.  C.  15  L.  J.  Ex.  43.) 

[  762  ]  Where  a  person  acting  at  the  request  of  and  in  pursuance  of  an  authority 

given  by  another  has  incurred  a  liability  and  has  in  consequence  been, 
before  action,  obliged  to  pay  money  in  discharge  of  that  liability,  he  is 
entitled  to  have  that  money  repaid  to  him ;  and  the  count  for  money  paid 
is  a  proper  count  imder  which  to  recover  it  (1). 

This  was  an  action  of  assumpsit  for  money  paid  by  the  plaintiff, 
an  auctioneer,  for  the  use  of  the  defendant,  and  on  an  account 
stated. 

The  defendant  pleaded  non  assumpsit,  on  which  issue  was  joined; 
and  the  cause  was  tried,  before  Tindal,  Gh.  J.,  at  the  Derbyshire 
Spring  Assizes,  1844,  when  it  was  agreed  that  a  verdict  should  be 
found  for  the  plaintiff  for  1072.  9s.  9d.  damages,  the  sum  claimed 
by  the  plaintiff,  and  40«.  costs,  subject  to  the  opinion  of  this  Court 
on  a  special  case ;  the  Court  to  have  power  to  draw  all  inferences 
from  the  facts  which  a  jury  could  or  might  draw. 

The  defendant,  being  the  owner  of  a  freehold  estate,  consisting 
of  a  farm-house,  out-buildings,  and  lands,  situate  at  Woolow,  near 
Buxton,  in  Derbyshire,  employed  the  plaintiff,  who  long  before  and 
at  the  time  of  the  auction  hereinafter  mentioned,  and  ever  since, 

(1)  The  head-note  as  above  is  taken  84,  102  {S.  C,  (1874-5)  L.  B.  7  H.  L. 
fromthe  judgment  of  Blackbuhn,  J.,  802,  44  L.  J.  C.  P.  362),  who  cited 
in  Afo//««  v.  i?o6i««(;ti  (1872)  L.R.  7  C.  P.      Brittaitt  v.  Llot/d  therefor. 
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has  been  an  auctioneer  duly  licensed,  to  sell  the  said  estate  by  an  Bsittaix 
^auction,  to  be  holden  at  the  ''  Bull's  Head  Inn/'  at  Fairfield,  near  llotd. 
Buxton  aforesaid,  on  the  25th  of  January,  1843.  Previous  to  the  t  •763  ] 
commencement,  and  on  the  day  of  the  auction,  the  defendant 
delivered  to  the  plaintiff  the  following  authority  to  bid  for  her, 
signed  by  herself  and  John  Foundall:  ''To  Mr.  John  Brittain, 
auctioneer,  Green,  Fairfield.  Take  notice,  that  Mr.  John  Foundall 
is  appointed  by  Mrs.  Charlotte  Lloyd,  the  real  owner  of  the  estate 
intended  to  be  by  you  put  up  to  sale  by  way  of  auction,  at  the 
'  Bull's  Head  Inn,'  Fairfield,  on  the  25th  day  of  January  instant ; 
the  said  Mr.  Foundall  being  actually  employed  by  the  vendor  of 
such  estate  to  bid  at  the  said  sale  for  the  use  and  behoof  of  the  said 
Charlotte  Lloyd.  And  take  notice,  also,  that  the  said  Mr.  John 
Foundall  hath  agreed  and  doth  intend  accordingly  to  bid  at  the 
said  sale  for  the  use  and  behoof  of  the  said  Charlotte  Lloyd.  As 
witness  the  hands  of  the  said  Charlotte  Lloyd  and  John  Foundall, 
the  25th  day  of  January,  1845.  Charlotte  Lloyd,  John  Foundall. 
Witness,  Samuel  Wood."  Which  notice,  duly  signed  by  the 
defendant  and  the  said  John  Foundall,  being  the  person  intended 
to  make  the  bidding,  was  duly  given  to  the  plaintiff  before  the 
commencement  of  the  sale,  and  before  the  bidding  by  the  said 
John  Foundall  hereinafter  mentioned. 

The  estate  was  put  up  for  sale  by  auction  by  the  plaintiff  on  the 
said  25th  of  January,  1848,  and  several  persons  attended  and  bid, 
and  Foundall  attended  in  the  sale-room  during  the  auction,  and 
bid  as  hereinafter  mentioned.  The  estate  was  put  up  for  sale  by 
the  plaintiff,  subject  to  the  following  (amongst  others)  conditions 
of  sale,  which  were  prepared  by  the  plaintiff  in  the  course  of  his 
employment  as  such  auctioneer,  and  read  by  the  plaintiff  at  the 
commencement  of  the  auction,  viz. :  ''  That  the  highest  bidder 
should  be  the  purchaser.  That  no  bidding  should  be  retracted. 
That  the  vendor  or  her  agent  should  have  the  right  of  bidding  once 
for  the  property.  That  a  deposit  *should  be  paid  on  the  fall  of  the  [  ^764  ] 
hammer,  as  also  the  whole  of  the  auction  duty,  to  the  auctioneer 
by  the  purchaser.  That  the  residue  of  the  purchase-money  should 
be  paid  at  a  future  day,  when  the  estate  should  be  conveyed.  All 
fixtures,  articles,  and  things,  timber  and  timber-like  trees  growing 
on  the  premises,  down  to  and  including  those  of  the  value  of 
l8.  each,  were  not  to  be  included  in  the  purchase-money  of  the 
premises,  but  to  be  paid  for  in  addition  to  such  purchase-money,  at 
a  fair  valuation,  at  the  time  of  completing  the  purchase." 

R.R. — VOL.  lxix.  52 
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Bbittain  The  biddings  then  commenced,  the  defendant  being  in  a  room  in 
Lloyd.  ^^^  inn  adjoining  to  that  in  which  the  auction  was  held,  and  having 
a  servant  in  attendance  in  the  room,  to  give  her  information 
respecting  the  biddings,  &c.  Among  the  bidders  were  the  names 
of  two  persons  of  the  name  of  Barker  and  Shaw,  the  latter  of 
whom  ultimately  became  the  purchaser  of  the  estate,  as  hereinafter 
mentioned.  After  several  biddings,  including  several  by  Shaw, 
Barker  bid  3,150/.,  and  Shaw  shortly  afterwards  bid  3,3002. :  this 
was  communicated  to  the  defendant  by  her  aforesaid  servant,  and 
she  immediately  sent  him  to  desire  Mr.  Barker  to  come  to  her  in 
the  private  room,  and  there  was  a  suspension  of  the  auction  for  a 
few  minutes ;  Mr.  Barker  went  to  the  defendant,  who  inquired  of 
him  whether  he  was  bidding  for  any  one  in  the  room,  and  offered 
to  let  him  bid  a  time  or  two,  if  he  liked ;  and  stated  that  he  might 
go  up  to  8,800{.,  and  he  should  not  be  charged  with  the  auction 
duty ;  and  that  if  he  bid  she  would  not  take  any  advantage  of  it. 
He  objected,  that  it  was  more  than  the  estate  was  worth ;  she  then 
requested  him  to  bid  for  her,  to  which  he  acceded,  and  returned  to 
the  auction-room,  and  the  sale  was  resumed  by  Barker  bidding 
8,3502.  for  the  defendant.  Shaw  then  bid  8,400Z.,  which  was  com- 
municated by  her  said  servant  to  the  defendant,  and  who  was 
immediately  sent  to  fetch  Shaw  to  the  defendant  out  of  the  anction- 
[  *765  ]  room.  Shaw  was  taken  to  the  room  where  ^defendant  was,  when 
she  asked  him  if  he  would  give  her  the  auction  duty  over  his  last 
bidding?  Shaw  replied,  he  did  not  know  what  the  auction  duty 
was,  but  he  would  wait  upon  her  the  following  day.  It  was  agreed 
upon  between  them  that  Shaw  would  wait  on  her  at  her  residence, 
at  Woolow,  the  following  day,  and  the  hour  of  two  o'clock  in  the 
afternoon  was  fixed.  She  then  told  Poundall,  in  Shaw*s  presence, 
to  go  and  bid  the  reserved  bidding,  which  he  did,  and  bought  in  the 
estate  at  8,8002.,  and  the  plaintiff  knocked  down  the  estate  to 
Poundall,  observing,  that  all  the  parties  attending  the  sale  were 
then  at  liberty,  according  to  the  usual  practice,  to  bid  by  private 
contract ;  but  Shaw  would,  according  to  the  usage,  have  the  first 
option.  There  had  been  no  bidding  after  Shaw's,  of  8,400/., 
before  Poundall  bid  the  reserved  bidding. 

The  next  morning,  Shaw  met  Poundall  (who  acted  for  the 
defendant)  at  her  residence  at  Woolow,  and  there  saw  the  defendant. 
Poundall  and  Shaw  looked  over  the  estate,  and  Poundall  named 
3,5502.  or  3,5602.  for  the  estate,  including  timber,  fixtures,  &c., 
which  were  estimated  in  a  lump  at  the  sum  of  452. :  he  had  not 
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received  any  previous  instructions  so  to  do.  Shaw  then  offered  Bbittain 
3,5002.  for  the  estate,  and  402.  for  the  fixtures,  &c.,  and  said,  if  he  llotd. 
could  not  have  it  at  that  price,  he  would  not  have  it  at  all. 
Poundall  then  consulted  the  defendant,  and  they  agreed  to  split  the 
di£ference,  and  that  the  purchase-money  should  be  8,5452.  The 
bargain  was  made,  according  to  the  testimony  of  Shaw,  without 
any  reference  to  the  sale  by  auction  at  all. 

The  defendant  then  sent  for  the  plaintiff  to  come  to  the  defendant's 
house,  on  the  27th  of  January,  1848,  being  two  days  after  the  sale, 
to  prepare  the  agreement  between  the  defendant  and  Shaw ;  and 
the  plaintiff  and  Shaw,  on  the  27th  of  January,  1848,  came  to  the 
defendant's  house,  when  an  agreement,  to  which  the  plaintiff  was 
an  attesting  *witnes8,  of  which  the  following  is  a  copy,  was  copied  [  *766  ] 
by  the  defendant's  daughter,  at  the  request  of  plaintiff,  from  a 
book  of  the  plaintiff's. 

"  Memorandum. — That  Mr.  William  Shaw  is  declared  the  highest 
bidder  and  purchaser  of  the  Woolow  estate,  situate  in  the  parish  of 
Hope  and  township  of  Fairfield,  in  the  county  of  Derby,  at  the 
sum  of  8,5452.,  including  the  timber  plantations  and  fixtures  on  the 
premises ;  at  which  sum  the  said  Mr.  William  Shaw  doth  agree  to 
become  the  purchaser  thereof  accordingly,  and  doth  also  agree,  on 
his  part,  to  perform  the  before- written  conditions  of  sale ;  and,  in 
consideration  thereof,  Charlotte  Lloyd,  the  vendor,  doth  agree  to 
sell  and  convey  the  said  estate  and  premises  unto  the  said  Mr. 
William  Shaw,  his  heirs  and  assigns,  or  as  he  or  they  shall  direct, 
according  to  the  said  before-written  conditions  of  sale.  And  it  is 
also  agreed,  that  the  sum  of  850Z.  shall  be  paid  as  a  deposit,  which 
sum  is  to  be  considered  as  part  of  the  purchase-money.  Dated 
this  27th  day  of  January,  1848. 

(Signed)  **  Charlotte  Lloyd, 


'William  Shaw. 


**JoHN  Poundall, 
"EicHARD  Shaw, 
"  John  Brittain, 


■Witnesses." 


There  are  no  other  conditions  than  those  set  out  in  the  early 
part  of  this  case. 

In  March,  1848,  the  plaintiff  duly  made  the  return  of  the  sale  to 
the  proper  officers  of  Excise,  and  that  the  estate  was  bought  in  by 
defendant  for  d,800{.,  and  duly  verified  and  produced,  and  left,  as 

52-2 
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Bbittain  required  by  the  Act  of  Parliament,  the  notice  of  the  said  appoint- 
LLom  ment  of  Poandall,  &c. ;  and  also  verified  the  fairness  and  reality  of 
the  transactions  to  the  best  of  his  knowledge  and  belief,  and  did  all 
other  acts  reqaired  by  law  by  him  to  be  done,  to  get  the  duty  on 
[  *767 1  the  said  auction  and  sale  allowed  and  ^remitted  to  the  defendant ; 
but  the  Commissioners  of  Excise  refused  to  allow  or  remit  the  same. 
On  the  22nd  of  March,  1848,  the  plaintiff  had  an  interview  with 
the  defendant,  in  order  to  settle  his  account  against  the  defendant 
for  the  sale  of  the  estate  hereinbefore  mentioned,  and  also  for 
another  sale  the  plaintiff  had  had  for  the  defendant.  Some 
unpleasantness  took  place  between  the  plaintiff  and  defendant,  in 
consequence  of  the  defendant  complaining  of  the  exorbitancy  of  the 
plaintiff's  bill,  alleging  that  the  plaintiff  had  charged  her  too  much. 
The  defendant  said  to  the  plaintiff,  "You  had  thought  to  have 
thrown  the  auction  duty  away ;  but  I  would  not  let  you."  The 
plaintiff  told  the  defendant  that  he  had  not  yet  settled  the  sale 
account  with  the  Excise,  and  that  when  he  did  settle  it,  if  the 
auction  duty(i)  was  demanded  of  him,  he  should  demand  it  of 
defendant ;  to  which  the  defendant  replied,  "  Then  you  must  get  it, 
and  take  it." 

Ultimately,  in  September,  1844,  the  Commissioners  of  Excise,  or 
the  persons  duly  authorised  in  that  behalf,  required  the  plaintiff  to 
pay  the  said  auction  duty,  amounting  to  107/.  8«.  9d.,  in  respect  of 
the  said  sale  of  the  said  estate  above-mentioned,  being  the  amount 
of  duty  on  8,5002.,  and  formally  demanded  the  same  of  the  plaintiff, 
which  requisition  and  demand  was  duly  communicated  to  the 
defendant  by  the  plaintiff,  and  she  was  required  to  pay  the  amount, 
or  to  indemnify  the  plaintiff  against  proceedings  for  the  recovery  of 
the  duty,  which  was  refused  by  the  defendant.  Correspondence 
then  took  place  between  the  plaintiff  and  defendant,  and  the  defen- 
dant and  the  Commissioners  of  Excise ;  and  ultimately  the  plaintiff 
was  compelled  by  the  Commissioners  of  Excise  to  pay  the  above 
duty  of  1072.  8«.  9c/.  to  the  Commissioners  of  Excise,  of  which 
payment  due  notice  was  given  to  the  defendant,  and  she  was 
required  to  pay  the  same  to  the  plaintiff,  but  which  she  refused ; 
and  this  action  was  brought  to  recover  that  amount. 
[  768  ]  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 

is  entitled  to  recover  the  amount  of  the  said  auction  duty. 

(1)  An  auction  duty  was  imposed  The  effect  of  the  Act  is  stated  by 
on  sales  by  auction  by  19  Geo.  III.  Whitekurtt  in  his  argument  below. — 
c.  fl6,  repealed  by  S.  L.  E.  Act,  1861.      J.  G.  P. 
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The  case  was  argued  on  the  17th  of  November,  by  BBrrrAui 

9. 

Llotd. 
IVhitehurst,  for  the  plaintiff: 

The  plaintiff  is  clearly  entitled  to  recover.  The  duty  imposed  on 
sales  by  auction  by  the  stat.  19  Geo.  III.  c.  56,  is,  by  sect.  6,  made 
payable  on  the  knocking  down  of  the  hammer,  and  is  thereby 
declared  to  be  chargeable  on  the  auctioneer;  and  the  7th  section 
empowers  the  auctioneer  to  recover  the  same  by  action  of  debt  or 
on  the  case,  against  his  employer  or  the  party  on  whose  account 
the  sale  was  made.  Then  comes  the  12th  section,  on  which  the 
question  in  this  case  mainly  depends,  which  enacts,  that,  where 
owners  of  estates  bid  for  themselves,  or  employ  others  to  bid  for 
them,  an  allowance  of  duties  is  to  be  made  to  them,  provided 
notice  be  given  to  the  auctioneer  thereof ;  and  in  case  of  collusion 
or  unfair  practice,  the  allowance  is  not  to  be  made.  Now,  the  facts 
of  this  case  show  clearly  that  this  was  not  such  a  transaction  as 
was  contemplated  by  that  section,  and  in  which  it  was  intended  to 
give  the  vendor  relief ;  for  this  was  a  mere  covert  proceeding  by 
the  vendor,  in  order  to  screen  her  from  the  payment  of  the  duty. 
The  plaintiff,  therefore,  having  paid  the  duties  under  these  circum- 
stances, is  entitled  to  recover  back  the  amount  from  his  employer. 
Moreover,  the  defendant  has  litigated  this  matter  before  the  Com- 
missioners of  Excise,  who  are  the  parties  to  determine  whether  a 
fraud  was  committed  or  not,  and  they  having  decided  the  matter, 
it  is  no  longer  open  to  discussion. 

Humfreyy  contra  : 

This  action  for  money  paid  is  not  maintainable.  The  auction 
duty  is  nowhere  made  *chargeable  upon  the  vendor ;  but,  on  the  [  '769  ] 
contrary,  is  expressly  charged  by  the  Act  of  Parliament  upon  the 
auctioneer.  The  defendant,  therefore,  was  not  liable  to  the  Crown 
for  the  auction  duty,  and  therefore  the  money  paid  by  the  plaintiff 
to  discharge  it  was  not  money  paid  to  the  use  of  the  defendant. 
[He  cited  Spencei-  v.  Parry  (i),  Grissell  v.  Robinson  (2),  and  Lubbock 
V.  l'ribe(9).] 

But,  further,  is  the  defendant  liable  to  the  plaintiff  at  all  ?    The       [  77i  ] 
auctioneer  must  look  to  the  purchaser  for  the  duty,  and  has  no 
right  to  charge  the  vendor  with  it. 

(1)  3  Ad.  &  El.  331 ;  4  Nev.  &  M.      3  Scott,  329). 

770.  (3)  3M.  &W.  607. 

(2)  43  B.  E,  574  (3  Bing.  N.  C.  10; 
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Brittain         (Pollock,  C.  B.  :  The  defendant  is  clearly  liable  in  some  form  or 
Lloyd.        other.) 

Whitehurst,  in  reply : 

The  defendant  is  liable  in  this  form  of  action,  for  she  was  ulti- 
mately liable  to  pay  this  money,  inasmuch  as  the  auctioneer,  by  the 
7th  section  of  the  Act  of  Parliament,  is  entitled  to  recover  back  the 
amount  from  her  as  his  employer ;  and  it  makes  no  difference  that 
she  was  not  liable  directly  to  the  Crown.  In  effect  and  substance, 
the  principal,  not  the  agent,  is  the  party  chargeable. 

[  ♦772  ]  (Pabke,  B.  :  The  auctioneer  sued  the  vendor  for  *money  paid  in 

Cruso  V.  Crisp  (i),  and  this  objection  was  never  taken.) 

So  also  in  Capp  v.  Topham  (2).     *     *     * 

Car.  adv.  rulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  case  was  argued  on  Monday  last.  It  was  an  action  by  an 
auctioneer  against  the  defendant,  his  employer,  for  the  duty  which 
he  had  been  obliged  to  pay  to  the  Crown  on  a  sale  of  her  estate ; 
and  the  form  of  action  was  for  money  paid.  The  Court  intimated 
its  opinion,  that  it  was  clear  that  the  defendant  was  liable,  but  took 
time  to  consider  whether  this  was  the  proper  form  of  action. 

It  was  argued  by  Mr.  Humfrey,  that  this  form  of  action  could 
not  be  maintained,  unless  the  effect  of  the  payment  was  to  relieve 
the  defendant  from  some  liability  for  the  amount  to  the  party  to 
whom  payment  was  made,  and  that  otherwise  it  could  not  be  paid 
for  the  defendant's  use ;  and  he  relied  on  the  case  of  Spencer-  v. 
[  ♦773  ]  Pairy  (3)  as  an  authority  *for  that  proposition  ;  and  contended, 
that,  as  the  defendant  in  this  case  was  not  made  liable  to  the  Crown 
by  the  Act  of  Parliament,  the  money  was  paid  to  one  who  had  no 
claim  upon  her,  and  therefore  not  to  her  use. 

This  proposition,  however,  is  not  warranted  by  the  decision  of 
Spencer  v.  Pan-y,  though  some  expressions  in  the  report  of  the 
judgment  give  a  countenance  to  the  argument  of  the  learned 
counsel;  nor  can  the  proposition  be  maintained;  for  it  is  clear, 
that,  if  one  requests  another  to  pay  money  for  him  to  a  stranger, 
with  an  express  or  implied  undertaking  to  repay  it,  the  amount, 

(1)  3  East,  337.  (3)  3  Ad.  $  Bl.  331. 

(2)  6  East,  392. 
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when  paid,  is  a  debt  due  to  the  party  paj'ing  from  him  at  whose     Bbittain 

request  it  is  paid,  and  may  be  recovered  on  a  count  for  money  paid ;       lloyd. 

and  it  is  wholly  immaterial  whether  the  money  is  paid  in  discharge 

of  a  debt  due  to  the  stranger,  or  as  a  loan  or  gift  to  him  ;  on  which 

two  latter  suppositions  the  defendant  is  relieved  from  no  liability 

by  the  payment.     The  request  to  pay,  and  the  payment  according 

to  it,  constitute  the  debt ;  and  whether  the  request  be  direct,  as 

where  the  party  is  expressly  desired  by  the  defendant  to  pay,  or 

indirect,  where  he  is  placed  by  him  under  a  liability  to  pay,  and 

does  pay,  makes  no  difference.     If  one  ask  another,  instead  of 

paying    money   for   him,   to   lend   him   his   acceptance   for   his 

accommodation,    and   the   acceptor    is    obliged    to    pay    it,    the 

amount   is  money  paid  for  the  borrower,  although  the  borrower 

be  no  party  to  the  bill,  nor  in  any  way  liable  to  the  person  who 

ultimately  receives  the  amount.    The  borrower,  by  requesting  the 

acceptor  to  assume  that  character  which  ultimately  obliges  him  to 

pay,  impliedly  requests  him  to  pay,  and  is  as  much  liable  to  repay,  as 

he  would  be  on  a  direct  request  to  pay  money  for  him  with  a  promise 

to  repay  it.     In  every  case,  therefore,  in  which  there  he^  been  a 

payment  of  money  by  a  plaintiff  to  a  third  party,  at  the  request  of 

the  defendant,  express  or  implied,  on  a  promise,  express  or  implied, 

to  repay  the  amount,  this  form  of  action  is  maintainable. 

In  the  case  of  Spencer  v.  Pairy,  there  was  no  such  implied  [  774  1 
request.  In  the  case  of  Grissell  v.  Robinson,  referred  to  in  the 
argument,  it  was  considered,  and  we  think  rightly,  that  there  was ; 
and  the  Court  of  Queen's  Bench  thought  the  decision  of  Brown  v. 
Hodgson  was  to  be  supported  on  the  same  ground.  We  have  now 
to  apply  this  doctrine  to  the  facts  of  the  present  case ;  and  we  all 
think  that  the  plaintiff,  having  been  placed  by  the  defendant  in  the 
situation  of  being  obliged  to  pay  the  auction  duty  to  the  Crown, 
under  circumstances  in  which  the  defendant  was  bound  to  repay 
him,  may  be  considered  as  having  paid  money  to  the  Crown  at  her 
request,  and  consequently  may  maintain  this  action. 

Jvdgment  for  the  plaintiff. 


824  1845.    EX.     14  MEE.  &  W.  789.  [il^ 

iM«-  HALE  V.  OLDROYD. 

Ajt.  19. 
(14  Meeson  &  Welaby,  789—793 ;  S.  C.  15  L.  J.  Ex-  4.) 

^         -I  In  case  for  the  diyersion  of  water,  the  plaintiff  alleged  in  his  declantion 

a  reversionary  interest  in  three  closes  of  land,  to  wit,  three  ponds  filled 
with  water,  one  pond  being  upon  each  of  the  said  doses,  and  a  right  to  ti^ 
flow  of  the  water  into  the  said  closes,  for  supplying  the  said  ponds  in  the 
said  closes  with  water  for  the  watering  of  cattle.  The  defendant  trsTened 
the  right  to  the  flow  of  the  water  as  alleged. 

It  appeared  in  eyidenoe  at  the  trial,  that  the  plaintiff  had  enjoyed  in 
immemorial  right  to  the  flow  of  this  water  into  an  ancient  pond  in  ooe  of 
his  doses,  but  that,  above  thirty  years  ago,  he  made  a  new  pond  in  each  of 
the  three  doses,  and  turned  the  water  so  as  to  supply  them,  and  thenceforth 
disused  the  old  pond,  which  was  gradually  filled  with  rubbish  and  ot»- 
grown  with  grass.  The  plaintiff's  right  in  respect  of  the  three  ponds 
having  been  defeated  by  proof  of  an  outstanding  life  estate,  undo-  the 
Prescription  Act,  1832  (2  A  3  Will.  IV.  c.  71),  s.  7 :  Hdd,  that  he  was 
entitled,  under  this  declaration,  to  recover  in  respect  of  his  right  to  the 
flow  of  water  to  the  old  pond. 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  as  therein- 
after mentioned,  divers,  to  wit,  three  closes  of  land,  situate  &c., 
and  certain,  to  wit,  three,  ponds  filled  with  water,  one  pond 
thereof  t)eing  in  and  upon  each  of  the  said  closes  respectively, 
were  in  the  possession  of  one  J.  Bromley,  as  tenant  thereof  to 
the  plaintiff,  the  reversion  thereof  being  in  the  plaintiff ;  and  that 
a  certain  other  close,  adjoining  and  near  to  the  said  three  closes  of 
the  plaintiff,  was  in  the  possession  of  the  defendant.  It  then 
stated,  that  the  several  tenants  of  the  said  three  closes  were  and 
are  entitled,  from  time  whereof  the  memory  of  man  was  not  to  the 
contrary  to  the  overflow  of  a  certain  stream  of  water,  from  the  said 
close  of  the  defendant  into  the  said  closes  of  the  plaintiff,  for 
supplying  the  said  ponds  in  the  said  closes  with  water  for 
watering  the  cattle  of  the  said  tenants,  &c.  The  declaration 
then  alleged  a  diversion  of  the  water  of  the  said  stream  by  the 
defendant,  by  means  whereof  the  reversionary  estate  of  the  plaintiff 
was  injured,  &c. 

Pleas,  first,  Not  guilty ;  secondly,  a  traverse  of  the  right  of  the 
tenant  to  the  overflow  of  the  water,  modo  et  forma.    Issues  thereon. 

At  the  trial,  before  Goltman,  J.,  at  the  last  York  Assizes,  the 
following  facts  appeared  in  evidence  : 

The  defendant  was  the  owner  of  a  close  called  the  Well  Close, 
on  the  east  side  of  which  was  an  ancient  public  well,  this  close 
being  separated  by  a  hedge  and  ditch  from  the  three  closes  of  the 
plaintiff.    The  water  from  this  well,  which  occasionally  overflowed. 
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had,  from  time  immemorial,  *run  down  to  the  ditch  and  fence,  and        Hale 

liad  then  passed  through  the  fence  into  an  ancient  pond  in  one  of  the     qldrotd. 

plaintiff's  closes,  where  it  was  used  for  the  watering  of  cattle.     In       \  *790  ] 

the  year  1811  or  1812,  one  John  Collinson,  the  then  occupier  of  the 

"Well  Close,  made  a  new  drain  from  the  well  to  the  ditch,  whereby 

he  diverted  the  stream  that  had  supplied  his  well,  and  brought  the 

water  from  the  east  to  the  west  end  of  the  Well  Close,  where  it  was 

received  in  a  cistern,  and  used  by  the  public.     Shortly  after  this, 

the  then  occupier  of  the  plaintiff  *s  three  closes  made  a  new  pond 

in  each  of  them,  and  supplied  them  with  water  by  a  cut  from  the 

ditch  into  each  of  them.     The  ponds  so  supplied  were  ased  by  the 

successive  tenants  of  the  plaintiff's  three  closes,  from  that  time 

until  the  diversion  complained  of,  being  more  than  twenty  and  less 

than  forty  years.    After  the  making  of  the  new  ponds,  the  plaintiff's 

old  pond  was  disused,  and  was  gradually  filled  with  rubbish  and 

overgrown  with  grass.     In  1848,  the  defendant,  by  a  new  drain, 

again  turned  the  water  in  the  well  away  from  the  ditch  and  the 

plaintiff's  three  ponds,  upon  which  this  action  was  brought.    Under 

these  circumstances,  it  was  contended  for  the  plaintiff,  that  he  had 

acquired  a  title  to  the  flow  of  water  into  his  three  new  po^ds  by 

twenty  years'  enjoyment ;  but  that,  at  all  events,  he  had  established 

a  right  to  a  flow  of  water  into  his  old  pond  by  immemorial  user. 

The  defendant's  counsel  contended,  that  the  three  new  ponds  were 

alone  claimed  in  the  declarations,  and,  in  answer  to  the  plaintiff 's 

case  as  to  them,  gave  evidence  that  John  Collinson  was  devisee  for 

his  life  of  the  defendant's  close,  up  to  his  death  in  the  year  1826, 

and,  therefore,  that,  under  the  exception  in  the  7th  section  of  the 

Prescription  Act,  2  &  8  Will,  IV.  c.  71,  the  time  of  his  life  estate 

being  excluded  from  the  computation,  no  right  was  gained  by  the 

plaintiff  under  that  statute.     The  learned  Judge,  however,  thought 

that,  under  the  terms  of  the  devise,  John  Collinson  was  tenant  in 

tail  of  the  Well  Close,  and,  the  jury  having  found  that  the  plaintiff 

and  his  predecessors  had  used  the  *  water  in  the  old  pond  from  time       f  '791  ] 

immemorial,  he  directed  the  verdict  to  be  entered  for  the  plaintiff, 

reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him 

as  to  the  right  to  the  overflow  to  the  three  new  ponds. 

On  a  former  day  in  this  Term,  Martin  obtained  a   rule  nisi 
accordingly;  against  which 

Bains f  Crompton,  ^nd Hoggins  now  showed  cause,  and  contended, 
first,  that  the  plaintiff  was  entitled,  under  this  declaration,  to  show 
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Hale  his  right,  by  reason  of  immemorial  user,  to  have  the  flow  of  the 
Oldbotd.  water  into  his  old  pond,  and  that  it  was  no  answer  to  that  claim  of 
right  to  say  that  the  pond  had  been  filled  up  and  disused.  There 
was  no  proof  of  his  having  released  or  expressly  abandoned  hk 
claim  ;  and  this  declaration  did  not  confine  him  to  proof  of  his  title 
to  the  flow  of  water  into  the  three  new  ponds.  The  allegation  of 
title  to  three  ponds  was  clearly  divisible.  Secondly,  they  argued 
that  John  CoUinson  was  tenant  in  tail,  and  therefore  the  statute  did 
not  prevent  a  right  being  acquired  to  the  flow  of  water  into  the 
three  new  ponds :  but  the  Court  intimating  a  clear  opinion,  that, 
under  the  terms  of  the  devise,  John  Collinson  was  tenant  for  life 
only,  this  point  was  given  up. 

Martin,  Tomlinson,  and  Hugh  Hill,  in  support  of  the  rule: 

It  is  obvious  that  this  declaration  has  been  framed  with  reference 
to  the  plaintiff's  claim  to  the  three  new  ponds,  and  that  it  is  adapted 
[  792  ]  to  that  claim  only.  *  *  The  whole  of  this  declaration,  and  the 
whole  conduct  of  the  cause,  show  that  the  plaintiff  ought  to  be 
limited  to  that  which  alone  was  his  real  claim,  namely,  the  right  to 
the  water  for  the  use  of  his  three  existing  ponds. 

(Pabkb,  B.,  referred  to  Bower  v.  HiU  (i).) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  retain  his  verdies 
in  respect  of  the  old  pond,  and  that  the  verdict  should  be  entered 
for  the  defendant  as  to  two  ponds.  (His  Lordship  stated  the  plead- 
ings and  facts,  and  continued :)  The  plaintiff,  in  bringing  his  action 
and  declaring  for  an  infringement  of  his  right  to  a  flow  of  water  to 
the  three  ponds,  meant,  no  doubt,  to  recover  in  respect  of  the  three 
new  ponds.  At  the  trial,  however,  he  was  met  by  an  objection  of 
[  *793  ]  an  outstanding  tenancy  for  life  in  the  *party  from  whom  the  right 
to  the  flow  of  water  to  these  three  ponds  was  derived.  He  then 
fell  back  upon  his  claim  to  recover  in  respect  of  the  old  pond ;  his 
argument  being,  that  the  three  ponds  were  merely  a  substitution  for 
the  old  one,  and  that,  by  disusing  the  latter,  he  had  not  lost  his 
legal  right  to  it  altogether.  And  it  seems  to  me  that  he  is  right  in 
this  argument,  and  that,  having  been  defeated  as  to  the  three  ponds, 
he  was  entitled  to  resort  to  the  other ;  and  that  it  is  no  objection  to 
his  doing  so,  that  that  pond  was  not,  at  the  time  of  the  diversion, 

(1)  2  Bing.^N.  C.  339.    See  41  K.  E.  636. 
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in  a  fit  state  to  be  actually  ased  by  him.     The  verdict  will  therefore        Halr 
stand  as  to  one  pond,  and  the  rule  will  be  absolute  to  enter  a  verdict     oldrotd. 
for  the  defendant  as  to  the  two  others. 

Pabkb,  B.  : 

I  am  of  the  same  opinion.  The  use  of  the  old  pond  was  discon- 
tinued only  because  the  plaintiff  obtained  the  same  or  a  greater 
advantage  from  the  use  of  the  three  new  ones.  He  did  not  thereby 
abandon  his  right,  he  only  exercised  it  in  a  different  spot ;  and  a 
substitution  of  that  nature  is  not  an  abandonment.  He  has  a  right, 
therefore,  under  this  declaration,  to  recover  in  respect  of  the  old 
pond.  The  right  alleged  is  a  right  to  have  the  uninterrupted  flow 
of  certain  surplus  water  into  a  pond ;  and  that  right  is  equally 
proved,  whether  it  be  by  prescription  or  lost  grant,  or  under  Lord 
Tenterden's  Act.  The  declaration  means  no  more  than  this,  that 
the  plaintiff  has  a  right  to  the  overflow  of  water,  either  in  one  pond 
or  in  three  ponds. 

Alderson,  B.,  concurred. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  declaration  means  only  that  the 
plaintiff  has  a  right  to  have  certain  land  covered  with  water ;  and 
no  abandonment  of  that  right  has  been  proved.  If  the  plaintiff 
had  even  filled  up  the  pond,  that  would  not  in  itself  amount  to  an 
abandonment,  although,  no  doubt,  it  would  be  evidence  of  it. 

Rule  absolute  accordingly. 


ALSAGER  AND  Others  v.  The  ST.  KATHERINE'8  }^^^' 

DOCK  COMPANY  (1).  ^—^' 

(14  Meeson  &  Welsby,  794—800 ;  S.  C.  15  L.  J.  Ex.  34.)  ^  ^^*  ^ 

A  charter-party  stipulated  that  the  ship  should  proceed  from  London  to 
Bombay,  and,  being  there  loaded,  should  proceed  to  London,  and  discharge 
in  any  dock  the  freighters  might  appoint,  and  deliyer  her  cargo,  **  on  being 
paid  freight  at  and  after  the  rate  of  41,  per  ton,"  &c.  By  a  subsequent 
clause  it  was  stipulated,  that  the  freight  was  to  be  paid  *'  on  unloading  and 

1)  Cited  by  Charles,  J.,  in  Baum-  charter-party  no  greater  effect  can  be 

volt    Manufaciur     von     Scheihler  .  v.  given  to   writing   than  to  print,  aed 

QilchrUi  [1891]  2  Q.  B.  at  p.  317  {S,  C,  qiuere.     See  the  judgments  below.— 

[1893]  A.  C.  8,  62  L.  J.  Q.  B.  201),  as  J.  G.  P. 
establishing    that    in    construing    a 
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right  delivery  of  the  cargo,  in  cash,  two  months  after  the  vesaeF^  inward 
report  at  the  Custom-house  :  *'  Held,  that,  upon  the  construction  of  these 
stipulations  taken  together,  the  freight  was  not  payable  iintO  two  nao&M 
after  the  inward  report ;  and  the  shipowner  had  not,  after  the  caigo  was 
discharged  pursuant  to  the  charter-party,  any  lien  thereon  for  the  fraght 

Assumpsit  to  recover  the  sam  of  1,8521.  6s.  Sd.y  as  money  had  and 
received  by  the  defendants,  to  the  use  of  the  plaintiffs.  An  inter- 
pleader summons  having  been  taken  out  by  the  defendante,  ihe 
following  case  was,  by  consent  of  the  parties,  ordered  to  be  stated 
for  the  opinion  of  this  Court : 

The  plaintiffs  are  the  assignees  of  Messrs.  Evans,  Foster,  and 
Langton,  bankrupts.      On  the  2Srd  of  August,  1841,  a  charter. 
party,  being  partly  printed  and  partly  written,  was  entered  into 
between  the   bankrupts  and   William   Mitcheson,   who    was  the 
owner  of  the  ship  called  the  East  London.     The  charter-party  was 
to  the  following  effect :    ''  That  it  was  agreed  between  William 
Mitcheson,    owner   of    the   ship   called   the   East   Londofi,    then 
lying    in    the    river    Thames,  and  Messrs.  Evans,  Foster,  and 
Langton,  of  London,  merchants,  that  the  said  ship  shall  proceed 
to  Bombay,  and  there  load  from  the  factors  of  the  freighters  a  fall 
and  complete  cargo  of  legal  merchandize,  and,  being  so  loaded,  shall 
therewith  proceed  to  London,  and  discharge  in  any  dock  freighters 
may  appoint,  or  so  near  thereto  as  she  inay  safely  get  and  deliver  Hie 
same,  on  being  paid  freight  at  and  after  the  rate  of  4/.  per  ton,  such 
ton  to  be  computed  according  to  the  new  schedule  of  tonnage  now 
in  use  in  Bombay,  and  those  goods  not  in  the  schedule  to  be  com- 
puted by  fifty  cubic  feet  measurement;    sufficient  money  to  be 
advanced  the  master,  not  exceeding  2501.,  free   of   interest   and 
commission,  for  ordinary  ship's  disbursements,  against  his  draft 
upon  the  owners  for  the  same,  drawn  at  usance,  {the  act  of  God,  the 
Queen's  enemies,  and  aU  and  erery  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigations,  of  whatever  ncUure  and  kind  soever, 
dunng  the  said  voyage,  always  excepted),  the  freight  to  be  paid  on 
unloading  *and  right  delivery  of  the  cargo,  in  cash,  two  months  after 
the  vessel's  inward  report  at  the  Custom-house,  London,"  &c.  (i). 

Pursuant  to  the  terms  of  this  charter-party,  the  vessel  sailed 
upon  her  intended  voyage,  and,  having  arrived  in  safety  in  Bombay, 
was  there,  during  the  months  of  July  and  August,  loaded  by  the 
bankrupts  with  merchandize,  belonging  in  part  to  themselves  and 
in  part  to  general  shippers.  After  the  loading  and  sailing  of  the 
vessel,  and  previous  to  the  completion  of  the  homeward  voyage 

(1)  In  the  original,  the  words  in  italics  were  printed ;  the  rest  was  wiitteii. 
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and  the  arrival  of  the  ship  in  the  Thames,  Messrs.  Evans,  Foster,  and     alsagbb 
Langton  committed  acts  of  bankruptcy ;  and  previous  to  such  com-        xub 
pletion  of  the  homeward  voyage,  namely,  on  the  24th  of  October,    ^^-  ?^™f " 

Bill  B  S  LX)CK 

1842,  a  fiat  in  bankruptcy  was  issued  against  them,  under  which  Co. 
the  plaintiffs  were  appointed  assignees.  On  the  26th  of  January, 
1848,  the  ship  arrived,  withher  cargo  on  board,  in  the  St.  Eatherine's 
Docks,  and  the  cargo  was  landed  in  the  said  docks,  and  lodged  in 
the  custody  of  the  defendants,  the  proprietors  of  the  docks,  under 
the  provisions  of  the  8  &  4  Will.  IV.  c.  67,  s.  47.  The  ship  was 
reported  at  the  Custom-house  on  the  26th  of  January,  1848,  and 
the  cargo  was  landed  and  lodged  on  or  about  the  26th  of  January. 
Notice  was  given  of  the  claim  of  the  freight,  both  on  the  goods  of 
the  bankrupt  and  of  the  general  shippers,  by  the  said  William 
Mitcheson,  the  owner  of  the  said  ship;  and  the  plaintiffs,  the 
assignees  of  the  bankrupts,  also  claimed,  in  due  form,  to  have  the 
goods  belonging  to  the  bankrupts  delivered  to  them  without  paying 
freight  to  the  shipowner,  and  also  claimed  the  freight  due  from 
the  general  shippers,  amounting  to  180Z.  19«.  lid.  The  sum  of 
1,621Z.  65.  9d.  was  claimed  by  the  owner  of  the  said  ship  for  the 
freight  of  the  goods  shipped  by  the  bankrupts  on  their  own  account ; 
and  *that  sum  was  deposited  with  the  defendants,  under  the  pro-  [  ^^96  ] 
visions  of  the  8  &  4  Will.  lY.  c.  67,  s.  47,  by  the  plaintiffs,  under 
protest,  in  order  that  they  might  obtain  possession  of  the  goods 
belonging  to  the  bankrupt's  estate ;  and  that  sum  remained  in  the 
hands  of  the  said  Company,  until  it  was  afterwards  brought  into 
Court  for  the  use  of  the  parties  entitled  thereto. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs, 
as  assignees  of  the  said  Messrs.  Evans,  Foster,  and  Langton,  are 
entitled,  or  whether  the  said  William  Mitcheson  is  entitled,  to  the 
sums  of  1,6212.  68.  9d.'  and  1802.  19s.  IIJ.,  deposited  with  the 
defendants ;  and  the  said  sums  so  paid  into  Court  are  to  be  paid  to 
such  of  the  said  parties  as  in  the  opinion  of  the  Court  are  entitled 
to  the  same;  the  Court  to  be  at  liberty,  if  they  shall  please,  to 
draw  any  inference  as  to  the  matters  of  fact  which  they  shall  think 
a  jury  ought  to  have  drawn. 

Martin^  for  the  plaintiffs  : 

Upon  the  true  construction  of  this  charter-party,  the  plaintiffs, 
as  assignees  of  the  bankrupt  charterers,  are  entitled  to  the  posses- 
sion of  the  goods  without  payment  of  the  freight.  The  general  rule 
is,  that  the  right  to  freight  arises  on  the  true  delivery  of  the  cargo; 
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but  the  time  for  payment  of  it  is  a  matter  of  contract  between  the 
parties ;  and  here  they  have  expressly  postponed  the  time  of  pay- 
ment until  the  expiration  of  two  months  after  the  inward  report. 
There  are  two  clauses  of  the  charter-party  on  which  the  question 
turns,  and  they  appear  to  be  somewhat  inconsistent  with  each 
other.  The  first  is,  that  the  vessel  shall  deliver  her  cargo  '^  on 
being  paid  freight  at  and  after  the  rate  of  42.  per  ton ; "  the  other, 
that  the  freight  is  ''to  be  paid  on  unloading  and  right  delivery  of 
the  cargo,  in  cash,  two  months  after  the  vessel's  inward  report  at 
the  Custom-house."  The  latter  clause  was  plainly  inserted  in  this 
charter-party  for  the  very  purpose  of  fixing  the  time  of  payment. 
And  where  ^effect  is  to  be  given  to  two  parts  of  such  an  agreement, 
which  are  apparently  inconsistent,  the  Court  will  look  at  the  written 
part  of  the  contract  as  expressing  the  intention  of  the  parties. 

(Pabke,  B.  :  That  rule  of  construction  is  certainly  laid  down  by 
Lord  Ellbnborough  in  Robertson  v.  French  (i).) 

The  expressions  introduced  by  the  parties  in  the  particular  case 
must  be  considered  as  conveying  their  real  intention. 

JeiriSf  contra : 

In  considering  this  question,  the  language  of  the  Warehousing 
Act,  8  &  4  Will.  IV.  c.  57  (2),  must  be  looked  at  in  conjunction 
with  the  terms  of  the  charter-party.  That  Act  enacts,  by  s.  47, 
that  goods  landed  in  docks,  and  lodged  in  the  custody  of  the  pro- 
prietors of  the  docks,  shall,  when  so  landed,  be  subject  to  such  and 
the  same  claim  of  freight  in  favour  of  the  masters  or  owners,  as 
they  were  liable  to  when  on  board  the  ship.  The  question  then  is, 
whether  the  defendants  are  not  entitled  to  a  lien  for  the  freight, 
or  whether  that  lien  is  prevented  from  attaching  by  the  agreement 
that  payment  shall  be  made  in  cash  at  two  months  after  the  inward 
report.  Now  there  are  undoubtedly  cases  in  which  the  Courts,  in 
construing  policies  of  insurance  and  bills  of  lading,  which  are  mer- 
cantile instruments  that  have  acquired  a  settled  form,  have  given 
greater  effect  to  written  words  inserted  in  them,  than  to  the  printed 
part  of  the  instrument ;  but  no  such  rule  is  established  with  respect 
to  charter-parties,  in  which  the  Courts  endeavour,  if  possible,  to 
give  effect  to  all  the  words  of  the  instrument :  SavUle  v.  Campion  (3). 


(1)  7  R.  R.  535  (4  East,  130). 

(2)  Repealed  by  8  &  9  Vict.  0.  84, 


.  2.— J.  a.  P. 
(3)  21  B.  R.  376  (2  B.  &  Aid.  503). 
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Now  here  the  meaning  of  the  first  clause  is  plain  —that  the  vessel     alsaokr 
is  to  deliver  the  cargo  ''  on  being  paid  freight  for  the  same ;  *'  that         thb 
is,  on  delivery.     Then  the  other  stipulation  is,  that  "  freight  is  to  m^b^^^k 
be  paid  on  unloading  and  right  delivery  of  the  cargo,  in  cash,  two         Co. 
months  after  the  vessel's  inward  report."     The  *word  "  delivery  "       [  *798  ] 
there  means  delivery  free,  and  the  only  e£fiect  of  this  clause  is  to 
fix  the  time  within  which  delivery  shall  be  made.     On  the  other 
side,  the  clause  is  read  as  if  the  payment  were  to  be  made  two 
months  after  delivery,  whereas  it  is  two  months  after  the  inward 
report.     The  owner  ought  not  to  be  deprived  of  his  right  to  the 
payment  of  the  freight  when  earned,  except  upon  the  clearest 
declaration  of  an  intention  to  the  contrary.     (He  cited  Stevenson 
V.  Blakelock  (l)  and  Hiitton  v.  Bragg  (2).) 

Martin,  in  reply : 

Looking  to  the  whole  of  this  contract,  and  particularly  to  the 
specific  stipulation  which  the  parties  have  themselves  inserted  in 
it,  it  is  clear  this  is  debitum  in  preesenti,  solvendum  in  fiituro — a 
debt  due  on  the  unloading  of  the  vessel,  but  to  be  paid  at  a  future 
day.  The  expression,  ''on  being  paid  freight,"  qualified,  as  it 
must  be,  by  the  subsequent  clause,  cannot  mean  that  the  payment 
is  a  condition  precedent  to  the  unloading,  but  only  that  the  freight 
then  becomes  a  debt,  to  be  paid  at  the  time  and  in  the  manner 
afterwards  provided  for. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the  judgment 
of  the  Court.  The  question  turns  upon  the  construction  to  be 
given  to  this  charter-party.  Did  the  owner  intend  to  abandon  his 
lien,  and  receive  payment  of  the  freight  two  months  after  the  inward 
report,  or  did  he  mean  to  retain  his  lien,  and  keep  his  right  to 
refuse  delivery  of  the  cargo  until  the  freight  was  paid?  If  the 
shipowner  could  not  have  refused  to  deliver  the  goods,  provided 
the  charterer  had  continued  solvent,  he  cannot  maintain  that  claim 
now.  It  has  been  contended  that  there  is  no  difference  in  the 
construction  to  be  given  to  the  printed  and  the  written  words  of 
an  instrument  of  this  nature,  and  that  both  are  to  be  considered 
of  equal  force.  I  caimot  assent  to  that  argument.  I  have  always 
understood,  *that,  in  the  case  of  policies  of  insurance  partly  printed       [  *799] 

(I)  14  E.  B.  525  (1  M.  &  S.  535}.  (2)  17  B.  R.  431  (2  Marsh.  339). 
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and  partly  written,  if  there  was  any  variance  or  inconsisteney 
between  the  two  parts,  most  regard  was  to  be  paid  to  the  written 
part.  We  ought,  no  doubt,  if  possible,  to  give  effect  to  both.  Now 
I  think  the  fair  construction  of  the  whole  of  this  instrument  is, 
that  the  shipowner  is  to  be  paid  at  a  certain  rate,  and  at  a  certain 
time,  namely,  42.  per  ton,  on  right  delivery  of  the  cargo,  two  months 
after  the  inward  report. 

Pabkb,  B.  : 

The  question  in  this  case  turns  entirely  upon  the  construction 
of  this  charter-party.  I  give  no  opinion  as  to  the  different  weight 
to  be  attributed  to  the  written  or  printed  words  of  the  instrument ; 
that  would  depend  upon  the  usage  of  trade,  and  we  have  no  evi- 
dence of  such  usage  in  this  special  case ;  and  if  the  whole  instrument 
were  set  out  on  the  record,  there  would  be  no  distinction  between 
the  written  and  the  printed  words,  unless  a  statement  to  that  effect 
were  introduced.  I  may  observe,  however,  that  policies  of  insurance 
are  instruments  to  which  mercantile  usage  has  assigned  a  certain 
meaning,  and  in  their  case  the  written  part  may  reasonably  be 
entitled  to  more  weight  than  the  printed.  I  come,  therefore,  to 
aonsider  the  language  of  this  charter-party  taken  altogether;  on 
which  the  question  is,  whether  payment  of  the  freight  is  to  be 
contemporaneous  with  the  delivery  of  the  goods,  or  independent 
of  it.  Now  the  terms  of  the  two  clauses  which  have  been  referred 
to  are  clearly  at  variance,  and  therefore  they  must  be  qualified  and 
explained  to  some  extent.  The  first  clause  is,  that  the  vessel  may 
discharge  in  any  dock,  and  deliver  her  cargo  ''on  being  paid  freight'* 
at  4tL  per  ton.  Pinrnd  facie,  then,  the  delivery  and  payment  of 
freight  are  contemporaneous  acts.  But  then,  when  we  look  at  the 
context,  and  find  that  '*  freight  is  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  two  months  after  the  vessel's  inward  report," 
it  becomes  impossible  to  ^reconcile  the  clauses,  and  therefore  the 
expression,  ''on  being  paid  freight,"  &c.,  must  be  qualified,  and 
must  be  read  as  if  it  had  been  "  on  payment  of  freight  as  herein- 
after mentioned."  The  payment  of  freight  is  therefore  irrespective 
of  the  delivery  of  the  goods,  as  the  payment  is  not  to  take  place 
until  two  months  after  the  inward  report.  The  prima  facie  meaning 
of  the  words  "  on  unloading  and  right  delivery  of  the  cargo  "  must 
also  be  qualified,  and  then  the  whole  is  made  consistent,  and  the 
meaning  of  the  charter-party  is,  that  the  payment  of  freight  is 
irrespective  of  the  delivery  of  the  goods.    No  lien,  therefore,  existed 
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in  this  case,  and  the  plaintiffs  are  consequently  entitled  to  the     alsaobb 

judgment  of  the  Court.  Xhb 

St.  Kathk- 
Aldbrson,  B.,  and  Rolfe,  B.,  concurred.  eink's^dock 

Judgment  for  the  plaintiffs. 


GIBBS  V.  RALPH.  i845. 

(14  Meeson  &  Welsby,  804—806;  S.  C.  15  L.  J.  Ex.  7.)  AS^4. 

Where,  upon  the  trial  of  a  cause,  a  juror  is  withdrawn  by  consent  of         [  80*  ] 
counsel,  if  the  plaintiff  afterwards  bring  another  action  for  the  same 
cause,  the  Court  will  stay  the  proceedings  (1). 

Shee,  Serjt.,  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
show  cause  why  the  proceedings  in  this  action  should  not  be  stayed, 
with  costs  to  be  paid  by  the  plaintiff,  on  the  ground  that  it  was 
brought  contrary  to  good  faith,  a  former  action  for  the  same  cause 
having  been  terminated  by  the  withdrawal  of  a  juror  at  the  trial. 
It  was  stated  in  the  affidavit  of  the  defendant's  attorney,  that  a 
juror  was  withdrawn  by  the  consent  of  the  counsel  on  each  side, 
and  that  there  was  a  distinct  understanding  that  all  further  pro- 
ceedings should  cease.  The  affidavit  of  the  plaintiff's  attorney, 
on  the  other  hand,  stated,  that  no  such  understanding  existed, 
and  that  he  was  not  aware  that  the  withdrawal  would  preclude  him 
from  bringing  a  fresh  action ;  that  he  was  induced  to  consent  to 
the  withdrawal  in  consequence  of  the  absence  of  his  senior  counsel ; 
and  that  the  defendant's  attorney,  on  being  subsequently  informed 
by  him  that  he  intended  to  take  the  cause  to  trial  again,  expressed 
no  surprise  thereat,  but  ^merely  recommended  him  to  be  provided  [  *805  ] 
with  a  better  witness.    Against  the  above  rule 

Horn  now  showed  cause : 

The  authorities  show  that  the  withdrawal  of  a  juror  is  no  bar  to 
a  future  action  for  the  same  cause,  unless  it  be  clear  from  all  the 
circumstances  of  the  case  that  both  the  parties  intended  it  should 
have  that  effect:  Sanderson  v.  Nestor  {2),  Moscati  v.  Lawson  (s). 
Now  here  it  is  plain,  from  the  statements  in  these  affidavits,  that 
neither  of  the  attorneys  thought  there  was  any  legal  impediment  in 
the  way  of  bringing  a  second  action.    There  was  no  understanding 

(1)  See,  however,  Thomas  v.  Exeter  (2)  Ey.  &  M.  402. 

Flying  Foet  Company,  Limited  (1887)  '    (3)  43  B.  E.  350  (4  Ad.  &  El.  350; 

18  Q.  B.  D.  822,  56  L.  J.  Q.  B.  313.  1  Harr.  &  WoL  572). 
—J.  G.  P. 
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0IBB8       that  the  withdrawal  of  a  juror  should  be  a  final  end  of  the  cause; 
Ralph.       ^^^^  attorney  had  his  own  reasons  for  withdrawing  the  case  from 
the  consideration  of  that  particular  jury. 

Shee,  Serjt.,  contra,  was  stopped  by  the  Court. 

POLLOGKy  C.  B. : 

This  is  a  very  plain  case.  It  must  be  taken  as  a  positive  rule  of 
practice,  that,  when  the  parties  to  a  cause  agree  to  withdraw  a 
juror,  that  puts  a  final  end  to  the  litigation  between  them,  and  no 
future  action  can  be  brought  for  the  same  cause.  The  counsel  on 
both  sides  were  of  course  aware  of  the  consequences  of  that  pro- 
ceeding, and  the  understanding  of  the  attorneys  as  to  its  effect  is 
quite  immaterial.  All  that  the  case  of  Sanderson  v.  Nestor  decides 
is,  that,  if  a  second  action  be  brought  for  the  same  cause,  and  the 
defendant,  instead  of  applying  to  the  Court  to  stay  the  proceedings, 
chooses  to  allow  the  action  to  proceed,  he  cannot  avail  himself  of 
the  withdrawal  of  a  juror  as  a  defence  at  the  trial. 

Alderson,  B.  : 

I  have  always  understood  it  to  be  perfectly  clear,  that  the  with- 
drawal of  a  juror  put  an  end  to  the  cause.    The  parties  are  in 
[  *806  ]      the  hands  of  their  counsel,  *and  when,  by  the  concurrence  of  the 
counsel,  that  course  is  adopted,  the  parties  are  bound  by  it. 

BoLFB,  B.,  concurred. 

Rvle  absolute. 


1846.  PERKINS  V.  ADCOCK. 

Ifav^.  ^j^  Meeeon  &  Welsby,  808—810;  S.  C.  3  DowL  &  L.  270 ;  15  L.  J.  Ex.  7.) 

[  808  ]  Where  a  plaintiff  is  bankrupt  or  insolvent,  and  has  assigned  the  debt  for 

which  the  action  is  brought,  and  is  suing  for  the  benefit  of  the  assignee, 
the  Court  will  require  security  for  costs  (1). 

This  was  a  rule  calling  on  the  plaintiff  to  give  security  for  costs. 
It  appeared  from  the  affidavits  in  support  of  the  rule,  that  the 
plaintiff  was  in  insolvent  circumstances;  that  in  June  last  he 
assigned  all  his  property,  debts,  and  effects,  including  the  debt 
for  which  this  action  was  brought,  to  two  trustees  for  the  benefit 

(1)  Cited     and     distinguished     in  Ch.  92;    and  see  Lloyd  v.    Hathem 

Denston  v.  Ashton  (1869)  L.  R  4  Q.  B.  Siatwn  Brick  Co.,  85    L.    T.    158.— 

590,  38  L.  J.  Q.  B.  254 ;  and  Cowelly.  J.  G.  P. 
Taylor  (1885)  31  Ch,  Div.  34,  55  L.  J. 
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of  the  general  body  of  his  creditors;    that  in  Jaly  his  attorney     Pbbkins 
wrote  a  letter  to  the  defendant,  stating  that  such  assignment  had     adoock. 
*been  made  by  deed,  and  demanding  payment  of  the  debt  to       [*809] 
the  trustees,  and  threatening  proceedings  if  it  were  not  paid  to 
them  by  a  day  mentioned;   and  finally,  that  the  present  action 
was  brought  solely  and  entirely  for  the  benefit  of  the  trustees.    The 
plaintiff's  affidavit,  in  opposition  to  the  rule,  stated,  that  the  deed 
of  assignment  did  not  convey  all  his  property  to  the  trustees,  but 
that  furniture  and  effects  to  the  value  of  2001.  had  been  expressly 
excepted  out  of  it ;  that  he  had  obtained  a  release  from  his  creditors; 
that  he  had  since  set  up  in  business  for  himself,  and  made  some 
property ;  and  that  he  was  now  solvent,  and  able  to  pay  the  defen- 
dant's costs,  if  the  verdict  in  this  action  should  go  against  him ; 
and  that  the  action  was  brought  with  his  knowledge  and  consent. 

Ogh  showed  cause : 

The  Court  will  not  compel  the  plaintiff  to  give  security  for  costs, 
unless  they  see  clearly  that  the  defendant  is  in  danger  of  not 
obtaining  them  in  the  ordinary  course.  Now  here  the  plaintiff 
shows  that  he  has  not  assigned  away  all  his  property,  and  he 
swears  that  he  is  solvent,  and  able  to  pay  the  costs,  if  the  defendant 
succeeds  in  the  action.  [He  cited  Morgan  v.  Evans  (i),  Wray  v. 
Brown  (2),  and  Day  v.  Smith  (3).] 

(Pollock,  C.  B.  :  In  Morgan  v.  Evans^  the  Court  seem  to  have 
considered  that  the  action  was  really  *brought  for  the  benefit  of       [  •sio  ] 
the  plaintiff. 

Alderson,  B.  :  And  in  Wray  v.  Brown,  the  judgment  proceeded 
on  the  ground  that  the  assignees  were  not  really  suing.) 

P.  M'Mahon,  contra,  having  cited  Hearsey  y.  Pechell{^),  was 
stopped  by  the  Coubt. 

Pollock,  C.  B.  : 

We  think  the  rule  must  be  absolute.  I  apprehend  the  principle 
is,  that,  where  the  nominal  plaintiff  is  bankrupt  or  insolvent,  or 
has  assigned  the  debt,  and  is  suing  for  the  benefit  of  the  assignee, 
he  ought  to  give  security  for  the  costs. 

(1)  7  Moore,  344.  (4)  50  B.   R   757  (7  Dowl.  P.  C. 

(2)  6  Bing.  N.  C.  271 ;  8  Scott,  557.      437). 

(3)  1  DowL  P.  C.  460. 

53—2 
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Pkrkiks      Aldbbbon,  B.  : 

V. 

adoook.  In  none  of  the  cases  cited  by  Mr.  Ogle  was  the  plaintiff  shown 

to  be  suing  for  the  benefit  of  his  assignee. 

RoLFB,  B..  concurred.  ^^  ^^^^ 

m 

1846.  BIGBY  AND  Another   v.  The  GREAT  WESTEEN 


J>ee.h 


RAILWAY  COMPANY. 


[  «11  ]  (14  Meeson  A  Welsby,  811—819 ;  S.  C.  15  L.  J.  Ex.  60.) 

In  covenant,  the  declaration  alleged,  that  the  defendants,  the  Great 
Western  Railway  Company,  demised  to  the  plaintiffs  certain  refreshment- 
rooms  at  Swindon  for  ninety-nine  years,  at  the  annual  rent  of  Id.;  that 
the  plaintiffs  covenanted  {inter  alia)  to  keep  the  premises  in  repair,  and 
not  to  carry  on  there  any  other  business  than  that  of  the  refreshment- 
rooms;  and  that  the  defendants  covenanted  with  the  plaintiffs,  that,  in 
case  the  Swindon  station  should  be  disused  as  the  regular  and  general 
place  of  stoppage  for  refreshment  of  passengers,  they  would  purchase  the 
buildings  of  the  plaintiffs  on  the  terms  therein  mentioned ;  that  it  was  by 
the  said  indenture  declared  to  be  the  intention  of  the  defendants,  and  the 
understanding  of  the  plaintiffs,  that,  in  consequence  of  the  outlay  to  be 
incurred  by  the  plaintiffs  in  erecting  the  refreshment-rooms,  the 
defendants  should  give  every  facility  to  the  plaintiffs  for  enabling  them 
to  obtain  an  adequate  return  by  the  profits  of  the  rooms ;  and  that  aU 
trains  carrying  passengers,  not  goods  trains  or  to  be  sent  express  for 
special  purposes,  which  should  pass  the  Swindon  station,  should,  save  in 
case  of  emergency  or  unusual  delay  arising  from  accident,  stop  there  for 
refreshment  of  passengers  for  a  reasonable  period  of  about  ten  minutes; 
and  that  the  defendants  covenanted  with  the  plaintiffs  not  to  do  any  act 
which  should  have  an  effect  contrary  to  the  above  intention.  The  breach 
alleged  was,  that  the  defendants,  whilst  the  Swindon  station  was  used 
as  the  regular  and  general  place  of  stoppage  for  the  refreshment  of 
passengers,  did  divers  acts  which  had  an  effect  and  were  contrary  to  the 
intention  of  the  defendants  in  the  said  indenture ;  that  is  to  say,  they  caused 
divers  trains  containing  passengers,  not  being  trains  sent  express,  Ac, 
to  pans  the  Swindon  station  without  stopping  there  for  refreshment  of  the 
passengers  for  a  reasonable  period  of  ten  minutes ;  and  the  defendants  caused 
several  trains  to  stop,  and  the  same  did  stop,  at  Swindon,  for  a  short  and 
unreasonable  time,  to  wit,  for  one  minute  and  no  more,  the  said  period  of 
time  not  being  sufficient  to  enable  the  said  passengers  to  obtain  refreshment. 

The  defendants  set  out  the  deed  on  oyer,  which  corresponded  with  the 
statement  of  it  in  the  declaration,  except  that  the  terms  of  the  covenant 
declared  on  were,  that  the  defendants  engaged  not  to  do  any  act  which 
should  have  an  effect  contrary  to  the  above  intention. 

Held,  on  demurrer,  that  this  amounted  to  a  covenant  on  the  part  of  the 
Company  not  to  do  any  act  to  prevent  the  trains  from  stopping  at  Swindon, 
so  long  as  it  was  used  as  the  regular  refreshment  station ;  and,  secondly, 
that  a  good  breach  of  that  covenant  was  alleged  in  the  declaration.  ^ 

Covenant.  The  declaration  stated,  that  heretofore,  to  wit,  on 
&c.,  by  a  certain  indenture  then  made  between  the  defendants  and 
the  plaintiffs,  the  defendants  demised  to  the  plaintifiis  certain 
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refreshment-rooms,  &c.,  situate  at  Swindon,  in  the  county  of  Wilts,       Biobt 
for  ninety-nine  years,  at  *the  annual  rent  of  1^. ;  that  the  plaintiffs    thk  gkbat 
thereby  covenanted  with    the   defendants  to  complete  the  said  r][!^*J^^Co 
refreshment-rooms,  and  that  the  business  should  be  conducted       f  •812  ] 
in  an  orderly  manner;    and  that  the  charges  to  passengers  by 
the  Great  Western  Bailway  for  using  the  said  refreshment-rooms 
should  be  fixed  by  the  directors  of    the  said    Company;    that 
the  plaintiffs  would  keep  the  premises  in  repair,  and  not  carry  on 
there  any  other  than  the  business  of  the  refreshment-rooms,  and 
would  insure  the  premises,  &c. ;  and  that  the  defendants  covenanted 
with  the  plaintiffs,  that,  in  case  the  Swindon  station  should  be 
disused  as  the  regular  and  general  place  of  stoppage  for  refreshment 
of  passengers,  they  would  purchase  the  buildings  of  the  plaintiffs  at 
the  full  cost,  in  case  the  disuse  should  take  place  within  five  years 
from  the  date  of  the  lease,  but  if  afterwards,  then  at  a  fair  price,  to 
be  settled  by  arbitration.    The  declaration  then  alleged,  that  it  was 
in  and  by  the  said  indenture  declared  to  be  the  intention  of  the 
defendants,  and  the  understanding  of  the  plaintiffs,  that,  in  conse- 
quence of  the  outlay  to  be  incurred  by  them  the  plaintiffs  in  erecting 
the  said  refreshment-rooms  at  Swindon,  &c.,  the  defendants  should 
give  every  facility  to  the  said  plaintiffs  for  enabling  them  to  obtain 
an  adequate  return  by  means  of  the  rents  and  profits  to  be  derived 
from  the  said  refreshment-rooms;   and  that  all  trains  carrying 
passengers,  not  goods  trains  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the  control  of  the 
said  defendants,  which  should  pass  the  Swindon  station,  either  up 
or  down,  should,  save  in  case  of  emergency  or  unusual  delay  arising 
from  accidents,  stop  there  for  refreshment  of  passengers  for  a 
reasonable  period  of  about  ten  minutes :  and  that  the  defendants 
covenanted  with  the  plaintiffs  not  to  do  any  act  which  should  have 
an  effect  contrary  to  the  above  intention.    The  declaration  then 
stated  general  performance  by  the  plaintiffs  of  their  covenants,  &c., 
and  alleged  as  a  breach,  that  the  defendants,  ^whilst  the  said      [  ^^13  ] 
Swindon  station  continued  to  be  used  by  the  defendants  as  the 
regular  and  general  place  of    stoppage  for  the  refreshment  of 
passengers,  to  wit,  on  &c.,  did  divers  acts  which  had  an  effect  and 
were  contrary  to  the  intention  of  the  defendants  in  the  said  inden- 
ture ;  that  is  to  say,  that  the  defendants,  on  divers  days  and  times 
&c.,  caused  divers  trains  containing  passengers,  not  being  trains  to 
be  sent  express,  &c.,  to  pass  the  Swindon  station,  without  stopping 
there  for  the  refreshment  of  the  said  passengers  for  a  reasonable 
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RioBT  period  of  ten  minutes,  contrary  to  the  tenor  and  effect,  intent  and 
The  Great  meaning  of  the  said  indenture ;  and  the  defendants,  on  the  days 
BAiL^TiLYCo.  *^^  times  aforesaid,  did  cause  several  trains  to  stop,  and  the  same 
did  stop,  at  Swindon  for  a  short  and  unreasonable  time,  to  wit,  for 
the  space  of  one  minute,  and  no  more;  the  said  period  of  time 
not  being  sufficient  to  enable  the  said  passengers  to  obtain  any 
refreshment  from  the  said  refreshment-rooms,  contrary  &c. 

The  defendants  set  out  the  indenture  on  oyer^  which  corre- 
sponded with  the  statement  of  it  in  the  declaration ;  except  that  it 
appeared  that  the  terms  of  the  covenant  declared  on  were,  that  the 
defendants  thereby  engaged  not  to  do  any  act  which  should  have 
an  effect  contrary  to  the  above  intention,  <bc.  The  defendants  then 
demurred  generally,  and  the  plaintiffs  joined  in  demurrer. 

The  point  stated  for  argument  by  the  defendants  was,  that  the 
declaration  did  not  disclose  the  breach  of  any  covenant  in  the 
indenture,  and  was  therefore  insufficient  in  law. 


[816] 


Sir  T.  Wild4:,  Serjt.,  in  support  of  the  demurrer.     *     ♦     ♦ 
Watson,  contra,  was  stopped  by  the  Court. 


[  'SIS  ] 


Parke,  B.  : 

The  questions  in  this  case  are,  first,  whether  in  this  deed  there 
is  a  covenant  on  the  part  of  the  Company  that  the  trains  shall  stop 
at  the  Swindon  station ;  and,  secondly,  if  there  is,  whether  a  good 
breach  of  that  covenant  is  assigned  in  the  declaration.  I  am  of 
opinion  that  there  is  a  covenant,  and  that  the  declaration  assigns  a 
good  breach  of  it.  With  respect  to  what  is  a  covenant  in  point  of 
law,  Sir  Thxymas  Wilde  has  properly  admitted  that  no  particular 
form  of  words  is  necessary  to  constitute  a  covenant;  wherever 
a  party  by  deed  obliges  himself  to  do  an  act,  that  amounts  in  law 
to  a  covenant.  Then  the  question  here  is,  whether  the  Company 
have  by  this  deed  obliged  themselves  to  do  or  not  to  do  a  particular 
thing,  *and  what  is  the  nature  and  amount  of  that  obligation.  The 
deed  no  doubt  is,  in  this  part  of  it,  inartificially  drawn.  It  is 
declared  to  be  the  intention  of  the  defendants,  and  the  under- 
standing of  the  plaintiffs,  that, ''  in  consequence  of  the  outlay  to  be 
incurred  by  them  in  erecting  the  refreshment-rooms  at  Swindon, 
<bc.,  the  defendants  should  give  every  facility  to  the  plaintiffs  for 
enabling  them  to  obtain  an  adequate  return  by  means  of  the  rents 
and  profits  to  be  derived  from  the  said  refreshment^rooms ;  and  that 
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all  trains  carrying  passengers,  not  being  goods  trains  or  trains  to  be       Rigbt 
sent  express  or  for  special  purposes,  and  except  trains  not  under    ths  Qrkat 
the  control  of  the  defendants,  which  should  pass  the  Swindon  ^aii^atCo. 
station,  either  up  or  down,  should,  eave  in  the  case  of  emergency 
or  unusual  delay  arising  from  accidents,  stop  there  for  the  refresh- 
ment of  passengers  for  a  reasonable  period  of  about  ten  minutes." 
If  there  had  been  no  other  words  than  these,  it  might  have  been 
doubtful  whether  this  was  anything  more  than  a  declaration  of 
intention  on  the  part  of  the  Company,  that  certain  things  should  be 
done ;  although,  in  some  cases,  a  declaration  of  intention  is  quite 
enough  to  create  a  covenant:  there  are  cases  in  the  books  of  a 
declaration  of  an  intention  to  levy  a  fine,  which  is  said  to  amount 
to  a  covenant  to  levy  a  fine.     But  this  particular  part  of  the 
indenture  does  not  stop  here ;  there  is  an  express  engagement  on 
the  part  of  the  Company  to  do  something ;  they  *'  engage  "  (which 
has  the  same  force  as  the  word  ''covenant")  ''not  to  do  any  act 
which  should  have  an  effect  contrary  to  the  above  intention,"  that 
is,  they  are  not  to  do  anything  which  shall  have  the  effect  of  causing 
the  trains  carrying  passengers  not  to  stop  at  Swindon  for  a  reason- 
able period  for  refreshment.    That  is  the  effect  of  this  covenant 
taken  by  itself.    They  have  not  covenanted  absolutely  that  all  the 
trains  shall  stop ;  if  they  had  made  an  absolute  engagement  to  that 
extent,  they  would  be  liable,  even  though  the  trains  did  not  stop  in 
consequence  of  any  *act  of  third  persons,  or  if  their  own  servants,       [  •817  ] 
although  unintentionally,  carried  the  trains  by  without  stopping ; 
but  they  protect  themselves  from  that  liability  by  these  words,  and 
the  engagement  on  their  part  is,  that  they  will  not  do  anything  to 
cause  the  trains  not  to  stop  at  the  appointed  place,  and  wait  there 
a  reasonable  time.    But  it  is  said  that  this  construction  is  at 
variance  with  other  covenants  in  the  deed,  particularly  with  that 
by  which  the  Company  bind  themselves,  in  case  at  any  time 
Swindon  should  cease  to  be  the  general  place  of  stoppage  for 
refreshment,  to  buy  out  the  plaintiffs  on  certain  terms ;  and  there 
is  at  first  sight  an  apparent  incongruity  between  these  two  cove- 
nants :   but  it  is  our  duty  so  to  construe  this  indenture,  as,  if 
possible,  to  give  effect  to  all  the  stipulations  in  it ;  and  I  think  we 
may  do  so  by  construing  the  covenant  in  question  to  be  a  covenant 
not  to  prevent  the  stopping  of  the  trains  at  Swindon,  so  long  as  the 
Company  think  fit  to  continue  Swindon  as  the  general  place  of 
stoppage   for  refreshment.      The  covenant  does  not  oblige  the 
Company  to  cause  all  the  trains,  or  any  particular  trains,  to  stop 
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RioBT  there,  if  they  have  determined  that  Swindon  shall  cease  to  be  the 
Trb  Grsat  pl&ce  of  stoppage ;  bat,  so  long  as  they  make  that  the  general  place 
WB8TKRH  qI  stoppage  for  refreshment,  they  are  obliged  to  do  nothing  which 
may  prevent  the  stopping  of  every  train  there,  except  those  which 
come  within  the  particular  exceptions  specified  in  the  deed.  By 
thus  construing  the  covenant,  we  make  both  parts  of  the  deed  con- 
sistent. Then,  in  order  to  allege  a  proper  breach  of  this  covenant, 
it  should  be  shown  in  the  declaration  that  the  act  of  the  Company 
in  stopping  the  trains  took  place  while  Swindon  was  continued  as 
the  general  place  of  refreshment,  and  that  is  expressly  averred. 
But  then,  it  is  said,  there  is  no  good  breach,  unless  it  is  shown  that 
there  were  passengers  in  the  trains  who  required  refreshments. 
But  I  think  it  cannot  be  said  that  this  is  a  covenant  only  to  stop  in 
case  the  passengers  require  refreshment,  and  give  notice  of  it ;  that 

[  *818  ]  *would  be  a  very  inconvenient  arrangement.  It  seems  to  me  that 
the  covenant  is  an  absolute  covenant  that  the  trains  shall  stop  for 
ten  minutes,  to  enable  the  passengers  to  obtain  refreshment,  if 
they  choose  to  have  it ;  and,  therefore,  that  a  good  breach  of  that 
covenant  has  been  assigned.  The  plaintiffs  are  therefore  entitled 
to  our  judgment. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion ;  and,  as  the  case  has  been  so  fully 
gone  into  by  my  brother  Parkb,  I  shall  add  only  a  few  words.  I 
think  the  intention  of  the  covenant  was,  that  the  great  bulk  of  the 
trains  should  stop,  so  long  as  Swindon  continued  to  be  the  general 
place  of  stoppage ;  and  that  they  were  not  merely  to  stop  for  the 
purpose  of  ascertaining  whether  the  passengers  required  refresh- 
ments, or  on  those  occasions  only  when  the  passengers  expressed 
their  desire  to  stop.  I  think  the  meaning  of  the  covenant  is,  that 
the  defendants  have  undertaken  to  stop  the  trains,  with  a  view  to 
tender  to  the  passengers  the  temptation  of  the  plaintiff's  refresh- 
ments. Then,  with  regard  to  the  disuser,  that  is  provided  for  by 
the  previous  clause.  So  soon  as  the  Company  disused  Swindon  as 
the  general  place  of  refreshment,  they  would  be  liable,  under  their 
covenant  with  the  plaintiffs,  either  to  buy  them  out  at  what  they 
had  expended,  if  that  event  took  place  before  five  years,  or,  if  not, 
by  making  a  reasonable  compensation. 

BoLFB,  B. : 
I  am  of  the  same  opinion.    With  regard  to  the  argument,  that 
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the  parties  ought  not  to  be  bound  to  have  the  trains  stopped  in  the       Rigby 
event  of  their  buying  up  the  interest  of  the  plaintiffs  in  the  Swindon    rp^iB  qreat 
station,  I  think  my  brother  Parke  has  explained  that  by  showing,  t>^"*^'^^co 
that,  by  construing  the  clauses  together,  a  qualified  meaning  is  to 
be  given  to  this  covenant.    But,  even  if  it  could  not  be  construed 
consistently  with  the  previous  provision,  the  ^parties  have  here       [  *819  ] 
entered  into  an  absolute  covenant ;  and  though  they  did  not  con- 
template the  inconvenience  that  might  arise  from  a  change  of 
circumstances,  they  must  be  bound  by  that  covenant. 

Platt,  B.  : 

I  think,  when  the  parties  use  the  word  "intention,"  they  must 
be  understood  to  have  entered  into  a  covenant,  the  effect  of  which 
is,  that  all  trains  carrying  passengers,  with  certain  exceptions,  shall 
stop  at  Swindon  for  the  refreshment  of  passengers  **  for  the  reason- 
able time  of  ten  minutes ;  "  and  then,  where  the  Company  go  on  to 
engage  "  not  to  do  any  act  which  shall  have  an  effect  contrary  to 
the  above  intention,"  that  is,  contrary  to  the  meaning  of  the  cove- 
nant, it  must  be  considered  that  to  compel  the  trains,  or  any  of 
them,  to  pass  by  the  station  after  that,  is  doing  an  act  contrary  to 
the  meaning  of  the  covenant.  I  think  the  part  of  the  deed  I  have 
alluded  to  has  been  introduced  to  meet  an  intermediate  case  between 
the  entire  disuser  of  the  place  as  a  general  refreshment-room,  and  a 
partial  infringement  of  the  use  of  it.  Anything  that  would  amount 
to  a  total  disuser  is  provided  for  by  the  previous  clause,  and  would 
enable  the  plaintiffs  to  demand  the  value  of  the  buildings,  &c. ;  but 
anything  short  of  that  was  intended,  as  it  seems  to  me,  to  be  met 
by  this  covenant.  I  therefore  think  there  is  an  intelligible  engage- 
ment on  the  part  of  the  Company,  that  it  has  been  infringed,  and 
that  the  breach  of  it  is  properly  stated  upon  the  record. 

Judgment  for  the  plaintiffs. 


EARL  OF  EOSSE  v.   WAINMAN  (1).  i8*5 

Dec.  6. 
(14  Meeson  &  Welsby,  859—873 ;  S.  C.  16  L.  J.  Ex.  67.)  

Certain  waste  lands  in  the  manor  of  Shipley,  to  the  soil  of  which,  and         I  ^^^  J 
everything  constituting  the  soil,  the  lord  of  the  manor  was  entitled,  were, 
by  an  Inclosure  Act,  56  Geo.  III.  c.  xviii.  (which  recited  the  lord's  title), 
taken  away  from  the  lord  and  allotted  to  commoners,  except  as  saved  by 

(1)  See  A.'G.  /or  hie  of  Man  y.  Haunchwood  Brick  and  Tile  Co.  (1882) 
Mylchreeet  (1879)  4  App.  Cas.  294,  48  20  Ch.  D.  662,  51  L.  J.  Ch.  778 ;  Earl 
L.  J.  P.  C.  36 ;  Midland  By.   Co,  y.      of  Jersey  y.  Neath  Poor  Law  Union 
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the  32iid  clause.  That  clause  teserved  to  the  lord  all  mines  and  mineralB. 
of  what  nature  or  kind  soever,  lying  and  being  within  or  under  the  said 
commons  and  waste  grounds,  in  as  full,  ample,  and  beneficial  a  manner,  to 
all  intents  and  purposes,  as  he  could  or  might  have  held  and  enjojed  the 
same  in  case  the  said  Act  had  not  been  made ;  and  enacted,  that  he  should 
and  might  at  all  times  thereafter  have,  hold,  win,  work,  and  enjoy 
exclusively  all  mines  and  minerals,  of  what  nature  or  kind  soever,  within 
and  under  the  said  commons  and  waste  groimds,  with  full  liberty  of 
digging,  sinking,  searching  for,  winning  and  working  the  said  mines  and 
minerals,  and  carrying  away  the  lead  ore,  lead,  coals,  iron-stone  and 
fossils,  to  be  gotten  thereout :  provided  that  the  lord,  in  the  searching  for 
and  working  the  said  mines  and  minerals,  should  keep  the  first  layer  or 
stratum  of  earth  separate  and  apart  by  itself,  without  mixing  the  same 
with  the  lower  strata.  The  33rd  section  provided  for  reimbursement  to  the 
owners  of  allotments,  for  injury  done  by  searching  for  or  working  the 
mines  and  minerals :  Held,  that  the  reservation  clause  must  be  construed 
with  reference  to  the  title  of  the  lord  to  the  whole  of  the  soil;  and, 
inasmuch  as  the  object  of  the  Act  was  to  give  to  the  commoners  the 
surface  for  cultivation,  and  leave  in  the  lord  what  it  did  not  take  away  for 
that  purpose,  the  word  "  minerals"  must  be  understood,  not  in  its  general 
sense,  signifying  substances  containing  metals,  but  in  its  proper  sense,  as 
including  all  fossil  bodies  or  matters  dug  out  of  mines,  that  is,  quarries  or 
places  where  anything  is  dug ;  and  this  notwithstanding  the  provision  in 
the  latter  part  of  the  clause,  authorising  the  carrying  away  the  '*  lead  ore, 
lead,  coal,  iron-stone,  and  fossils,"  as  fossils  may  apply  to  stones  dug  in 
quarries :  therefore,  that  the  clause  reserved  to  the  lord  the  right  to  the 
stratum  of  stone  in  the  inclosed  lands. 

Tboyeb,  charging  the  defendant  with  the  conversion  of  fossils, 
stones,  flagstones,  and  other  minerals,  to  which  the  defendant 
pleaded  Not  guilty,  and  a  denial  of  the  plaintiff's  property. 

Issue  having  been  joined,  a  case  was  stated  by  consent  of  the 
parties  for  the  opinion  of  this  Court,  as  follows : 

For  many  years  previous  to  and  at  the  time  of  the  passing  of 
the  Act  of  Parliament  hereinafter  next  mentioned,  the  Beverend  Cyril 
Jackson,  D.D.,  was  seised  in  fee  of  the  manor  of  Shipley,  in  the 
county  of  York. 

By  an  Act  of  Parliament  passed  in  the  55th  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  intituled  ''An  Act  for  inclosing 
Lands  within  the  Manor  and  Township  of  Shipley,  in  the  Parish 
of  Bradford,  in  the  West  Biding  of  the  county  of  York,"  after 
reciting,  that  there  were,  within  the  manor  and  township  of 
Shipley)  in  the  parish  of  Bradford,  in  the  West  Biding  of  the  county 
of  York,  several  commons  or  parcels  of  waste  ground  called  *High 
Bank  and  Low  Moor,  and  several  other  parcels  of  waste  ground. 


(1889)  22  Q.  B.  D.  555,  58  L.  J.  Q.  B. 
573;  Hext  v.  Qill  (1872)  L.  B.  7  Ch. 
699,  41  L.  J.  Ch.  761 ;  Lord  Provost  of 
Olasgow  V.  FaiHe  (1887)  13  App.  Cas. 


657,  58  L.  J.  P.  0.  33;  Midland  Ify. 
Co,  V.  Bobimoti  (1889)  15  App.  Cas.  19, 
59  L.  J.  Ch.  442. 
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containing  in  the  whole,  by  estimation,  280  acres,  or  thereabouts ; 
and  also  reciting,  that  the  Beverend  Cyril  Jackson,  D.D.,  was  lord 
of  the  manor  of  Shipley,  and  as  such  was  owner  of  the  soil  of  the 
said  commons  and  waste  grounds,  and  entitled  to  all  mines  and 
minerals  within  and  under  the  said  commons  and  waste  grounds  ; 
and  reciting,  that  the  said  Cyril  Jackson,  and  several  other  persons, 
were  owners  and  proprietors  of  estates  within  the  manor  and  town- 
ship of  Shipley  aforesaid,  and  in  respect  thereof  were  entitled  to 
right  of  common  and  other  rights  and  interests  in  and  upon  the 
said  commons  and  waste  grounds ;  it  was  (amongst  other  things) 
enacted  (i),  that  the  Commissioner  appointed  for  carrying  the  said 
Act  into  execution  should,  after  setting  out  and  appointing  the 
public  carriage  roads  and  highways  through  and  over  the  said 
commons  and  waste  grounds  intended  to  be  divided,  allotted,  and 
inclosed  as  aforesaid,  set  out,  allot,  and  award  unto  and  for  the 
said  Cyril  Jackson,  as  lord  of  the  said  manor,  and  to  such  person 
or  persons  as  should  then  be  entitled  to  the  said  manor,  his,  her, 
or  their  heirs  and  assigns,  such  part  and  parcel  of  the  residue  and 
remainder  of  the  said  commons  and  waste  grounds  as  should,  in 
the  judgment  of  the  said  Commissioner,  be  equal  in  value  to  one 
full  sixteenth  part  of  the  said  residue  of  the  said  commons  and 
waste  grounds,  in  lieu  of,  and  as  a  full  recompense  for,  all  such 
right  and  interest  in  and  to  the  soil  of  the  said  commons  and  waste 
grounds  as  was  not  thereinafter  expressly  saved  and  reserved. 

And  it  was  further  enacted  (2),  that  the  said  Commissioner  should, 
in  the  next  place,  set  out  such  part  or  parts  of  the  said  commons 
and  waste  grounds  as  he  should  think  proper,  not  exceeding  two 
acres  in  the  whole,  to  be  used  and  enjoyed  by  the  respective 
proprietors  of  land  within  the  said  manor  and  township  of  Shipley 
for  the  purposes  of  common  ^watering-places  for  cattle,  and  getting 
stones  and  other  minerals  for  erecting  and  repairing  buildings, 
bridges,  walls,  fences,  and  other  works,  and  for  the  reparation  of 
public  and  private  roads  within  the  said  manor  and  township. 

And  it  was  further  enacted,  that  the  said  Commissioner  for  the 
time  being  should  set  out,  assign,  and  allot  the  residue  of  the  said 
commons  and  waste  grounds  unto  and  amongst  the  said  Cyril 
Jackson  and  the  said  several  other  persons  entitled  to  right  of 
common  or  other  rights  and  interests  in  and  upon  the  said 
commons  and  waste  grounds,  their  respective  heirs,  executors, 
administrators,  and  assigns,  according  to  the  value  of  the  messuages, 
(1)  By  section  17.  (2)  By  section  18. 


Earl  of 

B083B 
V, 

Wainman. 


[  ♦861  ] 


1845.    EX.     14  MEE.  &  W.  861—862. 


'BJU 


Earl  ov 

R08SB 

r. 
Wainman. 


[  ♦862  ] 


cottages,  mills,  old  inclosed  lands,  tenements,  and  hereditaments  in 
respect  whereof  they  were  so  respectively  entitled  to  snch  right  of 
common  as  aforesaid,  and  according  to  the  value  of  sach  other 
rights  or  interests  as  aforesaid. 

And  it  was  thereby  further  provided  and  enacted  (i),  that  nothing 
therein  contained  should  extend  or  be  construed  to  extend  to  defeat, 
lessen,  or  prejudice  the  right,  title,  or  interest  of  the  said  Cyril 
Jackson,  or  any  future  lord  or  lords,  lady  or  ladies  of  the  manor  of 
Shipley  aforesaid,  in  or  to  the  seigniories  and  royalties  incident  or 
belonging  to  the  said  manor  of  Shipley,  but  that  the  said  Cyril 
Jackson,  and  such  other  person  or  persons  as  aforesaid,  should  and 
might  from  time  to  time  for  ever  thereafter  hold  and  enjoy  all 
rents  and  services,  courts,  perquisites,  and  profits  of  courts,  goods 
and  chattels  of  felons  and  fugitives,  felons  of  themselves,  parsons 
outlawed  and  put  in  exigent,  deodands,  waifs,  estrays,  forfeitures, 
and  all  other  jurisdictions  whatsoever  in  and  upon  the  said  commons 
and  waste  grounds,  thereby  directed  to  be  divided  and  inclosed  as 
aforesaid,  and  all  mines  and  minerals,  of  what  nature  or  kind 
soever,  lying  and  being  within  or  under  the  said  commons  and 
waste  grounds,  in  as  full,  ample,  and  beneficial  a  ^manner,  to  all 
intents  and  purposes,  as  they  could  or  might  respectively  have  held 
and  enjoyed  the  same  in  case  the  said  Act  had  not  been  made:  and 
that  the  said  Cyril  Jackson,  and  such  other  person  or  persons  as 
aforesaid,  should  and  might,  from  time  to  time  and  at  all  times 
thereafter,  have,  hold,  win,  work,  and  enjoy  exclusively  all  mines 
and  minerals,  of  what  nature  or  kind  soever,  within  and  under  the 
said  commons  and  waste  grounds,  and  within  and  under  every  part 
thereof,  together  with  all  convenient  and  necessary  ways,  and  full 
liberty  of  laying,  making,  and  repairing  waggon  ways  and  other 
ways  in,  through,  over,  and  along  the  said  commons  and  waste 
grounds,  or  any  part  thereof,  and  with  full  and  free  liberty,  power, 
and  authority  of  digging,  sinking,  searching  for,  winning,  and 
working  the  said  mines  and  minerals,  and  leading  and  carrying 
away  the  lead  ore,  lead,  coals,  iron-stone,  and  fossils  to  be  gotten 
thereout,  and  of  making  pits,  shafts,  and  pumps,  pit-rooms,  drifts, 
levels,  and  watercourses,  and  of  repairing,  amending,  and  uphold- 
ing the  same,  and  of  erecting,  building,  and  using  houses,  kilns, 
fire-engines  and  other  engines,  mills,  and  other  erections  and 
buildings,  and  of  altering,  changing,  pulling,  and  carrying  away 
the  same  or  all  or  any  of  the  materials  thereof  at  their  free  will  and 

(1)  By  section  32. 
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pleasure,  and  to  do,  execute,  and  perform  all  sach  other  works, 
matters,  and  things,  either  then  in  use  or  thereafter  to  be  invented, 
as  should  or  might  be  necessary  or  convenient  for  the  full  and 
complete  working,  use,  and  enjoyment  of  the  said  mines  and 
minerals  thereby  reserved,  in  as  full,  ample,  and  beneficial  a 
manner,  to  all  intents  and  purposes,  as  they  might  or  could  have 
done  in  case  the  said  Act  had  not  been  made,  without  any  interrup- 
tion, disturbance,  claim,  or  demand  whatsoever:  provided  never- 
theless, that  the  said  Cyril  Jack8on,'his  heirs  and  assigns,  and  his 
and  their  tenants  and  lessees,  should,  and  they  were  thereby  required, 
in  the  searching  for  and  working  the  said  mines  *and  minerals,  to 
keep  the  first  layer  or  stratum  of  earth  separate  and  apart  by  itself, 
without  mixing  the  same  with  the  lower  stratum. 

And  it  was  thereby  further  enacted  (i),  that  all  and  every  such 
damage  and  injury  as  should  or  might  be  occasioned  in  any  allot- 
ment or  allotments  which  should  be  set  out  under  that  Act,  by 
means  of  the  searching  for  or  working  the  aforesaid  mines  and 
minerals,  or  any  of  them,  or  on  account  of  any  works,  buildings,  or 
concerns  relating  thereto,  upon  or  within  the  said  allotments,  should 
be  reimbursed  to  the  owner  and  owners,  occupier  and  occupiers  of 
the  same  allotments  respectively,  and  should  be  borne  and  paid  by 
the  several  owners  of  the  allotments  to  be  made  in  pursuance  of  the 
said  Act. 

The  Commissioner  appointed  by  the  said  Act  of  Parliament,  in 
due  manner,  on  the  80th  of  May,  1825,  made  his  award,  and  did 
thereby,  amongst  other  things,  allot  and  award  unto  the  heirs  or 
devisees  of  William  Wainman,  Esq.,  in  lieu  of  his  rights  in  the 
commons  or  waste  lands  of  the  manor  of  Shipley,  as  owner  of 
certain  freehold  land  within  the  said  manor,  four  several  allotments 
or  inclosures  of  land. 

By  indenture  of  lease  and  release,  dated  the  28th  and  29th  of 
February,  1820,  the  said  manor  of  Shipley,  with  the  manorial 
rights  thereto  belonging,  by  the  description  of  all  that  the  manor 
or  lordship  of  Shipley,  with  the  rights,  members,  and  appurtenances 
thereof,  situate,  lying,  and  being  in  the  parish  of  Bradford  afore- 
said, and  also  all  and  every  the  mines  and  minerals,  of  what  nature 
or  kind  soever,  lying  and  being  within  or  under  all  and  every  the 
lands  and  grounds  theretofore  divided  and  inclosed  under  or  by 
virtue  of  the  said  Act  of  Parliament,  with  all  such  liberties,  privi- 
leges, powers,  and  authorities  of  digging,  sinking,  searching  for, 

(1)  By  Bection  33. 


Earl  of 

BOSSB 

Waikmak. 
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Earl  of      winning,  working,  and  enjoying,  taking  and  carrying  away  the  said 
1^.  mines  and  minerals  as  were  reserved,  granted,  and  limited  in  and 

WuNMAH.  j^y  |.jjg  gj^j^  ^^|.^  *unto  the  said  Cyril  Jackson,  or  any  future  lord  or 
lady  of  the  said  manor,  were,  together  with  a  considerable  estate  in 
the  same  township,  conveyed  and  assured  by  the  devisees  in  trust 
of  the  said  Cyril  Jackson,  unto  John  Wilmer  Field,  late  of  Heaton, 
in  the  county  of  York,  Esq.,  deceased,  and  his  heirs  and  assigns. 

The  said  manor  and  estate  continued  vested  in  the  said  John 
William  [sic]  Field  down  to  the  year  1887,  when  he  died  intestate, 
leaving  two  daughters  (of  whom  Mary,  Countess  of  Bosse,  the  wife 
of  the  plaintiff,  is  one)  his  co-heiresses-at-law  him  surviving ;  and, 
by  virtue  of  certain  settlements  since  executed,  the  said  manor  and 
estate  of  Shipley,  before  the  taking  of  the  stone  by  the  defendant's 
authority,  as  hereinafter  mentioned,  became  and  were,  and  now  are 
legally  vested  in  the  plaintiff,  as  tenant  for  life  thereof,  without 
impeachment  of  waste. 

Beneath  the  common  lands  inclosed  under  the  provisions  of  the 
before-mentioned  Act  of  Parliament  are  several  valuable  beds  of 
coal  and  iron-stone,  and  nearer  the  surface  there  is  also  in  some 
places  the  stone  common  in  the  district. 

The  defendant,  before  the  taking  of  the  stone  hereinafter 
mentioned,  became  seised  of  a  life  estate  in  the  said  pieces  of  land 
so  allotted  by  the  award  of  the  said  Commissioner  to  the  heirs  or 
devisees  of  the  said  William  Wainman,  as  aforesaid,  subject  to  the 
provisions  of  the  said  Act. 

The  defendant,  having  ascertained  that  there  was  some  stone  fit 
for  building  under  one  of  the  said  allotments  to  which  he  is  entitled 
for  life  as  aforesaid,  agreed  to  sell  such  stone  to  Messrs.  Nathan 
Atkinson,  William  Hill,  Thomas  Hillary,  David  Hillary,  and 
George  Hillary,  all  of  Bradford  aforesaid,  stone  merchants,  who 
forthwith  commenced  getting  it,  and  by  the  authority  of  the 
defendant,  previously  to  the  commencement  of  this  action,  raised, 
severed,  took  and  carried  away  296  superficial  square  yards  of  the 
said  stone,  the  same  being  of  the  value  of  442.  Bs.  The  plaintiff 
[  *866  ]  ^claimed  from  the  defendant,  that,  as  lord  of  the  said  manor,  he 
was  entitled  to  the  said  stone  so  found  and  raised  in  the  said 
allotment;  but  the  defendant  denied  that  the  plaintiff  had  such 
right ;  whereupon  the  plaintiff  caused  this  action  to  be  brought. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  the  said  stone  so  gotten  and  raised  under  the  said 
allotment.     If  the  Court  shall  be  of  that  opinion,  then  the  parties 
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consent  that  judgment  shall  be  entered  for  the  plaintiff  by  con-      Babl  of 
fession,  for  44L  8«.  damages ;  but  if  the  Court  shall  be  of  the  contrary  «. 

opinion,  then  the  parties  consent  that  judgment  of  nolle  prosequi    ^^^nman. 
shall  be  entered  for  the  defendant,  but  with  liberty  to  either  party 
to  take  the  case  down  to  trial,  for  the  purpose  of  turning  it  into  a 
special  verdict.     Copies  of  the  Inclosure  Act,  and  of  the  award  of 
the  Commissioner,  accompany  this  case,  and  form  part  of  it. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff  was, 
that  he  contended  he  was  entitled  to  the  stone  in  question  as  lord 
of  the  manor  of  Shipley,  according  to  the  true  construction  of  the 
Shipley  Inclosure  Act,  and  especially  of  the  reservation  therein 
contained  to  the  lord  of  all  mines  and  minerals  under  the  several 
allotments  to  be  set  out  under  the  provisions  of  the  Act. 

The  case  was  argued  (Nov.  17  and  19)  by 

Hugh  HiU,  for  the  plaintiff : 

The  question  here  depends  on  the  construction  to  be  put  on  the 
meaning  of  the  words  ''  mines  and  minerals,  of  what  nature  or  kind 
soever,"  contained  in  the  clause  of  reservation  in  the  82nd  section 
of  the  Shipley  Inclosure  Act  (i).  *  *  The  word  "  minerals  "  must  [867] 
be  understood  to  mean,  not  only  metallic  substances,  but  all  fossil 
matter  obtained  from  mines  or  pits ;  and  in  the  82nd  clause,  the 
word  ''  fossils  "  is  expressly  used,  and  that  would  surely  include 
stone.  The  definition  of  "  mines,  minerals,"  *&c.,  in  Tomlins'  [  *868  ] 
Law  Dictionary,  is  ''  quarries  or  places  where  any  thing  is  digged." 
Dr.  Johnson  defines  a  mine  to  be  "a  place  or  cavern  in  the  earth 
which  contains  metals  or  minerals :"  and  he  defines  a  mineral  to  be 
a  **  fossile  body ;  matter  dug  out  of  mines :  all  metals  are  mmerals, 
but  all  minerals  are  not  metals."  He  defines  stone  thus  :  *'  Stones 
are  bodies  insipid,  hard,  not  ductile  or  malleable,  nor  soluble  in 
water." 

(Aldbbson,  B.  :  The  18th  section  provides,  that  the  Commissioner 
shall  set  out  such  parts  of  the  commons  as  he  shall  think  fit,  not 
exceeding  two  acres,  to  be  used  and  enjoyed  by  the  proprietors  of 
land,  for  the  purposes  of  common  watering-places  for  cattle,  and 
getting  stones  and  other  minerals  for  erecting  and  repairing 
buildmgs,  &c.,  and  for  the  reparation  of  the  public  roads.) 

That  shows  that  the  stones  would  otherwise  be  vested  in  the  lord, 

(1)  See  above,  p.  844. 
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Earl  of     or  there  would  have  been  no  necessity  for  excepting  them  out 
9.  of  the  Act. 

WAIlHfAK. 

Cowling f  contra : 

Stones  are  not  included  within  the  terms  *'  mines  and  minerals  " 
in  the  d2nd  section.  *  *  A  mine  is  a  subterraneous  working, 
[  *869  ]  and  clay,  if  got  low  in  the  earth,  *may  be  called  a  mine,  but  not  if 
near  the  surface :  Rex  v.  BretteU  (i).  A  reservation  of  this  stone 
would  be  contrary  to  the  spirit  of  the  Act,  the  object  of  which  was 
to  promote  the  improvement  of  the  land.  There  is  no  such  reserva- 
tion in  the  general  Inclosure  Act ;  and  the  14th  and  10th  sections 
of  that  Act  will  be  found  to  be  at  variance  with  it.  This  reservation 
must  be  construed  strictly  against  the  lord  :  the  words  are,  *'  mines 
and  minerals  '  within  and  under  '  the  waste."  Whether  or  not  a 
place  is  a  mine,  depends  on  the  mode  of  working  it,  and  it  most  be 
subterraneous  :  Rex  v.  Dunsford  (2)  and  Rex  v.  Sedgeley  (3). 

(Parke,  B.  :  Is  the  lord's  right  to  a  mineral  to  depend  on  the 
mode  of  working  it  ?) 

A  mineral  is  something  which  comes  out  of  a  mine.  All  stone  is 
part  of  the  mineral  kingdom,  and  if  the  lord's  construction  of  this 
reservation  is  right,  he  might  take  gravel  and  clay.  [He  cited 
Townley  v.  Gibson  (4).] 

Hugh  Hill,  in  reply.     *     *     ♦ 

Cur.  cuiv.  vuli. 

[  870  ]       Parke,  B.  : 

The  question  in  this  case  is,  whether  the  plaintiff,  Lord  Bosse, 
is  entitled  to  the  stratum  of  stone  under  the  allotments  of  the 
waste  of  the  manor  of  Shipley,  inclosed  by  virtue  of  the  Act  of 
55  Geo.  III.  c.  18. 

Lord  Bosse  is  the  assignee  of  Dr.  Cyril  Jackson,  who  was  lord  at 
the  time  of  the  inclosure,  and  has  all  the  rights  reserved  to  him  by 
the  Inclosure  Act. 

What  these  rights  are  depends  upon  the  construction  of  the  Act, 
which  is  not  very  clearly  expressed,  and  is  open  to  much  doubt ; 
but  the  result  of  our  consideration  of  the  whole  of  its  provisions  is, 
that,  in  our  opinion,  the  right  to  the  stratum  of  stone  was  reserved 
to  the  lord,  and  consequently  the  plaintiff  is  entitled  to  recover. 

(1)  3  B.  &  Ad.  424.  (3)  36  R.  R.  475  (2  B.  &  Ad.  65). 

(2)  2  Ad.  &  EL  665.  (4)  1  E.  E.  600  (2  T.  B.  701). 
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It  is  clear  from  the  recital,  that,  before  the  passing  of  the  Act,  the     Earl  of 
lord  was  entitled  to  the  soil  of  the  waste,  and  to  everything  con-  ^^ 

stituting  that  soil,  including  every  stratum  of  stone;  and  the    Wainmah. 
question  is,  how  much  of  this  right  is  taken  away  and  transferred 
under  the  Inclosure  Act  to  those  to  whom  allotments  are  made  ? 

All  is  taken  away  except  that  which  is  reserved  by  the  saving 
clause  (the  S2nd),  which  is  to  be  construed  with  reference  to  the 
original  title  of  the  lord  to  the  whole  of  the  soil.  That  section  pro- 
vides, that  ''  nothing  in  the  Act  *contained  is  to  be  construed  to  [  *87i  ] 
extend  to  defeat,  lessen,  or  prejudice  the  right,  title,  or  interest  of 
Cyril  Jackson,  or  any  future  lord  or  lords  of  the  manor  of  Shipley 
aforesaid,  in  or  to  the  seigniories  and  royalties  belonging  to  the  said 
manor  of  Shipley,  but  that  Dr.  Jackson  may  from  time  to  time 
enjoy  all  rents,  services,  courts,  <bc.,  and  all  mines  and  minerals,  of 
what  nature  or  kind  soever,  lying  and  being  within  or  under  the 
said  commons  and  waste  grounds,  in  as  full,  ample,  and  beneficial 
a  manner,  to  all  intents  and  purposes,  as  they  could  or  might 
respectively  have  held  and  enjoyed  the  same  in  case  this  Act  had 
not  been  made."  Then  it  goes  on  to  make  a  provision  for  the 
working  of  the  mines  and  minerals :  **  And  that  the  said  Cyril 
Jackson,  and  such  other  person  or  persons  as  aforesaid,  shall  and 
may,  from  time  to  time  and  at  all  times  thereafter,  have,  hold,  win, 
work,  and  enjoy  exclusively  all  mines  and  minerals,  of  what  nature 
or  kind  soever,  within  and  under  the  said  commons  and  waste 
grounds,  and  within  and  under  every  part  thereof,  together  with  all 
convenient  and  necessary  ways,  and  full  liberty  of  laying,  working, 
and  repairing  waggon  ways  and  other  ways  in,  through,  over,  and 
along  the  said  commons  and  waste  grounds,  or  any  part  thereof, 
with  full  and  free  liberty,  power,  and  authority  of  digging,  sinking, 
searching  for,  winning  and  working  the  said  mines  and  minerals, 
and  leading  and  carrying  away  the  lead  ore  and  coal,  iron-stone, 
and  fossils,  to  be  gotten  thereout,  and  of  making  pits,  shafts,  and 
pumps,  &c.,  and  of  erecting,  building,  and  using  houses,  kilns,  fire- 
engines,  and  other  engines,  &c.  at  their  free  will  and  pleasure,  and 
to  do,  execute,  and  perform  all  such  other  works,  acts,  matters,  and 
things,  either  now  in  use  or  thereafter  to  be  invented,  as  shall  or 
may  be  necessary  or  convenient  for  the  full  and  complete  working, 
use,  and  enjoyment  of  the  said  mines  and  minerals  thereby  reserved, 
in  as  full,  ample,  and  beneficial  a  manner,  to  all  intents  and  pur- 
poses, as  *they  might  or  could  have  done  in  case  this  Act  had  not  [  •872  ] 
been  made,  without  any  interruption,  disturbance,  claim,  or  demand 
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whatsoever  :  Provided,  nevertheless,  that  the  said  Cyril  Jackson,  his 
heirs  and  assigns,  and  his  and  their  tenants  and  lessees,  shall,  and 
they  are  hereby  required,  in  the  searching  for  and  working  the  said 
mines  and  minerals,  to  keep  the  first  layer  or  stratum  of  earth 
separate  and  apart  by  itself,  without  mixing  the  same  with  the  lower 
strata." 

The  term  "  minerals,"  here  used,  though  more  frequently  applied 
to  substances  containing  metals,  in  its  proper  sense  includes  all 
fossil  bodies  or  matters  dug  out  of  mines ;  and  Dr.  Johnson  says, 
that,  "  all  metals  are  minerals,  but  all  minerals  are  not  metals ;" 
and  mines,  according  to  Jacob's  Law  dictionary,  are  "quarries 
or  places  where  anything  is  digged ;"  and  in  the  Year  Book, 
17  Edw.  III.  c.  7,  "minersB  de  pierre"  and  **de  charbon  "  are  spoken 
of.  Beds  of  stone,  which  may  be  dug  by  winning  or  quarrying,  are 
therefore  properly  minerals,  and  so  we  think  they  must  be  held  to 
be  in  the  clause  in  question,  bearing  in  mind  that  the  object  of  the 
Act  was  to  give  the  surface  for  cultivation  to  the  commoners,  and 
to  leave  in  the  lord  what  it  did  not  take  away  for  that  purpose ;  and 
this  construction  is  greatly  favoured  by  the  last  clause,  which  pro- 
vides that  the  surface  soil,  "  the  first  layer  or  stratum  of  earth,  is 
to  be  kept  separate,  without  mixing  with  the  lower  strata  ;'*  a  pro- 
vision which  clearly  indicates  that  the  removal  of  the  surface  soil 
to  a  great  extent  may  take  place,  and  be  subsequently  restored, 
so  that  the  getting  strata  of  stone  by  quarrying  must  have  been 
contemplated. 

It  must,  however,  be  admitted,  that  the  provision  authorising  the 
working  of  mines  and  minerals,  and  leading  and  carrying  away  the 
lead  ore,  lead,  coals,  iron-stone,  and  fossils,  leads  to  the  supposition 
that  the  Legislature  intended  to  reserve  metallic  minerals  only,  and 
creates  much  doubt  about  the  true  construction  of  the  word  in  this 
Act.  But  "^the  word  "fossils,"  in  a  strict  sense,  may  apply  to 
stones  dug  or  quarried  ;  at  any  rate,  we  do  not  think  that  this  pro- 
vision so  clearly  indicates  the  intention  of  the  Legislature  to  limit 
the  proper  meaning  of  the  word,  as  to  call  upon  us  to  do  so. 

We  place  no  reliance  on  the  word  '^  minerals  "  being  connected 
with  stone  in  the  18th  section,  and  treated  as  ejusdem  generis,  as  the 
word  is  probably  introduced  by  mistake  for  the  word  ''  materials." 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
recover. 

Judgment  for  the  plaintiff. 
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IN   THE   EXCHEQUER  CHAMBER 


(In  Error  from  thb  Court  of  Exchbqubr.) 
WAINMAN    V.    The    EARL    of    EOSSK 

(2  Ex.  800.) 

The  judgment  of  the  Court  of  Exchequer  in  Earl  of  JRosse  v.  Wainman 
affirmed. 

In  pursuance  of  the  power  reserved  to  the  parties  by  the  special 
case  stated  in  this  cause,  it  was,  after  the  judgment  of  the  Court  of 
Exchequer  for  the  plaintiff  below  thereon,  taken  down  to  trial  and 
turned  into  a  special  verdict,  upon  which  a  writ  of  error  was 
brought  into  this  Court.  The  case  was  argued  in  Hilary  Vacation, 
1847  (February  7),  by 

Cowling  (with  whom  was  Addison) ,  for  the  plaintiff  in  error 
(defendant  below) ;  and  by  Knowles  (with  whom  was  Hugh  HiU)^ 
for  the  defendant  in  error. 

The  Court  (i)  took  time  to  consider,  and  their  judgment  was 
pronounced  by 

WiLDB,  Ch.  J.  : 

This  Court  has  fully  considered  the  case  of  Waininan  v.   The 

Earl  of  Rosscj  which  is  certainly  one  attended  with  considerable 

difficulty ;  but  the  result  of  the  consideration  of  the  Court  is,  that 

the  judgment  below  must  be  affirmed. 

Jvdgment  affirmed. 

(1)  Lord  Denman,  Oh.  J.,  Wilde,  Maule,  J.,  Cresbwell,  J.,  and 
Ch.  J.,  PArrBSON,  J.,  Colebidoe,  J.,     Williams,  J. 


1848w 

[800] 
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PRACTICE  CASES. 


^ili'  In  re  peach  (1). 

[  38  ]  (2  Dowl.  &  L.  33—37 ;  8.  C.  13  L.  J.  Q.  B.  249.) 

An  attorney  had  delivered  a  bill  in  1840,  and  continued  to  act  as 
attorney  afterwards.  In  1842,  the  dient  being  preeaed  for  pa3rment, 
demanded  a  statement  of  his  account,  and  gave  two  joint  notes  of  hand, 
which  the  attorney  swore  he  received  **  in  lieu  of  cash.*'  The  attorney, 
after  these  notes  became  due  and  were  paid,  delivered  two  other  bilk, 
comprising  some  of  the  items,  and  extending  over  a  portion  of  the  time, 
included  in  the  first :  Held,  on  motion  to  refer  the  bills  for  taxation,  that 
the  three  bills  together,  constituting,  in  point  of  fact,  but  one  bill;  "  the 
payment  of  any  such  bill,"  within  the  41st  section  of  the  Solicitors  Act, 
]843  (6  &  7  Vict.  c.  73),  so  as  to  preclude  taxation  after  the  lapse  of  twelve 
months,  must  be  a  payment  after  the  delivery  of  the  whole  of  such  bills. 

Semblej  the  mere  delivery  of  a  bill  of  exchange  or  promissory  note  is  not 
a  payment  within  that  section,  where,  if  the  bill  of  exchange  or  promissory 
note  were  dishonoured  at  maturity,  the  client  would  remain  liable  on  the 
attorney's  bill. 

This  was  an  application  on  the  part  of  one  Benjamin  Hatchings, 
to  tax  the  bills  of  an  attorney  of  the  name  of  Peach,  under  the 
following  circumstances.  Peach  had  acted  as  attorney  for  the 
applicant  from  the  year  1885  down  to  the  year  1841,  and  had 
raised  money  for  him  on  certain  securities,  and  the  charges  were 
chiefly,  for  items  connected  with  these  transactions.  In  1840, 
Peach  had  delivered  to  the  applicant  a  bill  of  costs  appended  to  the 
affidavits,  and  marked  number  (1),  amounting  to  166L  9s.  5</., 
which,  he  swore  in  his  affidavit,  had  been  looked  over  and  approved 
[  *3^  J  of  by  the  applicant ;  and  also  a  *cash  statement  of  account,  marked 
(A.),  on  which  a  balance  of  182Z.  Ss.  was  due  to  him.  The  accoont, 
however,  still  ran  on.  In  consequence  of  the  embarrassed  state  of 
applicant's  affairs,  Peach  repeatedly  pressed  for  payment  of  it,  and 
also  of  a  large  sum  of  money,  which  had  been  advanced  by  Peach's 
father  as  a  loan  to  the  applicant,  and  for  which  applicant  had 
executed  a  mortgage,  and  afterwards  given  a  cognovit  in  an  action 
of  ejectment  brought  upon  a  foreclosure  of  that  mortgage.  The 
applicant  being  pressed  for  payment,  gave,  on  the  10th  of  June, 
1842,  two  joint  notes  of  hand,  of  himself  and  his  brother-in-law, 
one  T.  B.  Trotter,  which  Peach,  in  his  affidavit,  swore  "  he  took  in 
full  of  the  balance  then  remaining  due  to  him,  and  received  such 
notes  in  lieu  of  cash,  well  knowing  the  said  T.  B.  Trotter  to  be  a 
responsible  individual."    These  notes  respectively  became  due  and 

(1)  In  re  Homer  and  Hashm  [1893]  2  Q.  B.  286,  290,  62  L.  J.  Q.  B.  610, 
69  L.  T.  547,  C.A. 
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were  paid,  on  the  18tb  of  February,  1848,  and  on  the  18th  of  Jane,  in  re 
in  the  same  year.  In  consequence  of  repeated  demands  both  before 
and  after  the  giving  of  the  promissory  notes  on  the  part  of  the 
applicant,  to  be  furnished  with  Peach's  account  as  against  him, 
that  gentleman,  on  the  22nd  of  June,  1848,  gave  in  two  bills,  which 
were  appended  to  the  affidavits,  and  marked  numbers  (2)  and  (8), 
and  in  the  August  following,  a  cash  account,  marked  (B.),  on  the 
face  of  which  it  appeared,  that  the  sum  of  116L  had  been  dis- 
charged by  the  two  notes  of  hand,  which  had  been  paid,  leaving  a 
balance  due  against  the  applicant  of  22.  18«.  8^.  Bill,  No.  (2),  con- 
sisted of  various  charges  connected  with  the  mortgage  transaction, 
amounting  to  991.,  which,  as  the  mortgage  was  only  for  5002.,  and 
the  original  loan  only  for  800Z.,  it  was  contended  by  applicant,  was 
a  most  exorbitant  sum.  Bill,  No.  (8),  consisted  of  items  of  general 
business,  his  liability  to  some  of  which  applicant  denied,  and 
amounted  to  682.  Ss.  Ad.  On  the  part  of  the  applicant,  it  was  alleged 
that  various  items  in  bill.  No.  (2),  were  also  to  be  found  included 
in  bill.  No.  (1).  Peach,  in  his  affidavit,  met  this  by  showing  that 
the  sum  had  been  deducted,  so  as  *only  to  be  charged  once  against  [  *35  ] 
the  applicant  in  the  cash  statement,  on  which  the  balance  was 
found  to  be  due. 

E.  V.  Williams  showed  cause  : 

In  this  case,  the  bill  marked  No.  (1),  has  been  paid  more  than 
twelve  months  ago  and  this  application  comes  too  late  now  to  refer 
it  to  taxation.  In  re  WUton  (i),  shows  that  the  6  &  7  Vict.  c.  73, 
s.  41,  applies  to  bills  delivered  before  the  passing  of  the  Act.  It 
has  been  paid  more  than  twelve  months  before  the  application  ;  for 
the  payment  must  date  from  the  time  of  giving  the  notes  of  hand. 
The  Master  of  the  Bolls,  in  a  late  case  (2),  expressed  an  opinion, 
that  the  mere  delivery  of  a  promissory  note  was  not  payment, 
unless  expressly  accepted  as  such.  In  the  present  case  it  is  sworn, 
that ''  the  notes  were  taken  and  received  in  lieu  of  cash." 

(GoLERiDOE,  J. :  You  do  not  mean  ''  taken  as  cash,'*  in  the  sense 
that  if  the  notes  were  not  paid,  the  attorney  would  not  have  held 
the  client  liable  ?) 

As  respects  bills.  No.  (2)  and  (8),  they  are  for  conveyancing  items 

(1)  See  the  note  to  the  caae  of  BinM         (2)  8ayer  v.  Wdgstaffe,  59  B.  B.  540 
and  others  v.  Hey,  1  D.  &  L.  p.  666,      (5  Beav.  415). 


note  (a), 
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In  re        only,  and,  therefore,  according  to  section  87  of  the  late  statute,  the 
application  should  be  made  to  an  eqaity  Judge.    *    *     * 

Hoggins,  in  support  of  the  rule : 

These  bills  which  Mr.  Peach  has  chosen  to  divide  into  three,  are 
in  truth  but  one  bill.  If  so,  at  the  time  the  notes  were  given, 
there  was  no  delivery  of  a  bill  within  the  41st  section  of  the  6  &  7 
Vict.  c.  78. 

Cur.  adv.  rvlL 
[86]  Afterwards  (1)9 

CoLEBiDOB,  J.,  delivered  judgment : 

This  was  an  application  to  tax  an  attorney's  bill.  I  took  time  to 
consider,  because  I  wished  to  read  the  afiSdavits  and  look  at  the 
accounts  which  are  somewhat  complicated ;  and  also,  because  the 
construction  of  the  41st  section  of  the  6  &  7  Vict.  c.  78  was  brought 
in  question,  which,  it  was  said,  was  at  present  before  the  Court  of 
Exchequer  (2).  Upon  the  facts,  I  have  satisfied  myself  that  all  the 
three  bills  delivered  at  several  times  should  be  considered  as  one 
entire  bill,  and  that  in  itself  taxable,  and  that  no  such  settlement 
has  taken  place  as  in  justice  ought  to  preclude  a  taxation.  But  it 
appears  that  more  than  a  year  before  this  application,  two  pro- 
missory notes  were  given  at  eight  and  twelve  months  for  the 
amount  claimed,  and  that  these  were  paid  at  maturity  within  a 
year  before  the  application.  This  was  contended  to  be  payment 
from  the  time  of  giving  the  notes. 

It  appears  to  me,  that  I  need  not  decide  this  as  a  general  ques- 
tion, and,  therefore,  need  not  suspend  my  judgment  till  the  decision 
of  the  Court  of  Exchequer ;  though  I  may  observe,  that  there  would 
be  some  difficulty  in  holding  the  giving  of  a  bill  of  exchange  or 
promissory  note  to  be  a  payment,  in  any  case  in  which  a  right  of 
action  remained  on  the  original  bill,  if  the  note  or  bill  were  dis- 
honoured at  maturity ;  otherwise  this  inconsistency  might  occur, — 
a  bill  at  a  longer  date  than  a  year  might  be  given,  the  application 
to  tax  might  be  made  more  than  a  year  after  the  giving  of  it,  and 
refused,  on  the  ground  of  payment ;  yet  at  maturity  the  bill  might 
be  dishonoured,  and  the  attorney  might  then  sue  on  his  original 
bill  as  unpaid. 

However,  I  need  not  decide  this  point,  because  at  all  events  it  is 
clear,  that  the  attorney  must  have  made  out  and  delivered  his  bill 

(1)  In  Trinity  Term.  See  the  case  leported,  1  Dowl.  ft  L. 

(2)  In  re  Harries,    dnoe    decided.      1018. 
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of  coste  before  the  bills  or  notes  were  given,  on  the  giving  of  which  In  re 
he  relies  as  payment  of  it.  *Now  here  it  is  sworn  on  the  one  side,  .  «^^ . 
and  not  denied  on  the  other,  that  the  two  latter  bills  were  not 
delivered  till  some  days  after  the  latest  note  was  paid  ;  but  if  these 
two  bills  should  have  been  delivered  with  the  first,  they  are  to  be 
considered  as  parts  of  it,  and  then  not  having  been  delivered,  no  bill 
had  been  delivered.    The  rale,  therefore,  will  be  absolute. 

Rvle  absolute. 


BRUN  V.  HUTCHINSON  (1).  i844. 

(2  Dowl.  &  L.  43—45 ;  S.  C.  13  L.  J.  a  B.  244.)  r"^-, 

A.  being  informed  that  a  writ  otfi,  /a,  was  in  the  sheriff's  hands  against 
him,  sent  a  party  to  the  house  of  the  sheriff's  officer,  to  whom  the  warrant 
had  been  delivered,  with  a  Bank  post  bill,  and  some  country  notes  to  an 
amount  sufficient,  as  he  thought,  to  discharge  the  execution.  On  inquiry, 
however,  the  amount  not  being  sufficient,  the  party  returned  to  fetdi  the 
balance,  leaving  the  bill  and  notes  on  the  table ;  and  in  his  absence,  the 
sheriff's  officer  levied  on  the  money  so  left  in  his  hands,  and  claimed 
poundage  thereon,  which  was  paid  under  protest :  Held,  that  this  was  a 
colourable  levy ;  that  the  sheriff  was  not  entitled  to  poundage ;  and  that  the 
Court  would  order  him  to  refund  the  sum  he  had  so  received. 

A  RULE  had  been  obtained,  calling  on  the  Sheriff  of  Durham  to 
refund  the  sum  of  7L  10«.  which  he  had  demanded  and  ^received  [  '44  ] 
by  way  of  poundage  on  a  levy,  which  he  had  professed  to  make, 
under  a  Jieii  facias^  against  the  defendant  in  the  above  action.  It 
appeared,  that  the  defendant  expected  that  a  writ  of  Jieri  facias 
against  him  would  be  lodged  in  the  sheriff's  hands,  had  sent  a 
message  to  his  officer,  desiring  that  he  might  be  informed  when  it 
arrived,  as  he  would  then  at  once  settle  it.  Accordingly,  upon  the 
officer's  informing  him  of  its  arrival,  the  defendant  sent  a  person 
with  a  Bank  post  bill  for  552.  5s.,  payable  at  four  days'  sight,  and 
eight  country  bank  notes  of  51.  each,  which  he  expected  would  cover 
the  amount  of  the  warrant.  The  warrant,  however,  was  indorsed 
to  levy  972.  Us.,  including  the  costs  of  the  mandate  and  warrant. 
The  party  entrusted  with  the  money,  after  some  conversation,  left 
it  with  the  sheriff's  officer,  lying  on  his  table,  and  went  to  fetch  the 
balance.  On  his  return,  he  gave  the  officer  the  balance,  namely, 
22.  Us. ;  but  the  officer  then  claimed  a  further  sum  of  72.  lOs.,  as 
due  for  poundage,  he  having,  in  the  mean  time,  as  he  stated,  levied 
upon  the  money  so  left  in  his  hands.     The  defendant  refusing  to 

(1)  Mortimorer,  Cra^f^  (1878)  3  0.  P.      poundage,  see  now  the  Sheriffs  Act, 
Div.   216.    As  to  sheriffs'  fees   and      1887,  s.  20. 
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Bruv        pay  this  farther  sum,  the  officer  levied  upon  some  sheep  belongbg 
HuTCHiK.    to  the  defendant,  who  then  paid  the  7L  10s.,  under  protest.    No 
^''         objection  was  made  by  the  officer,  at  the  time,  to  the  money  being 
in  a  Bank  post  bill,  or  country  notes. 

Raines  showed  cause : 

The  sheriff's  officer  acted  rightly  in  levying  upon  the  bill  and 
notes.  He  would  not  have  been  justified  in  taking  them  as  cash. 
He  was,  therefore,  bound  to  make  a  levy,  and  so  was  entitled  to 
poundage. 

Lush,  in  support  of  the  rule : 

The  levy  was  merely  colourable ;  and  not  being  bojid  fide,  the 
Court  will  not  consider  the  sheriff  as  entitled  to  poundage.  The 
officer  made  no  objection  to  the  bill  or  notes,  as  not  being  equivalent 
to  cash;  and,  it  is  clear,  that  he  received  them  at  the  time,  as 
part  payment.  It  is  even  questionable,  whether  he  is  entitled  to 
[  *45  ]       poundage,  when  he  levies  upon  *money  under  the  late  Act. 

(GoLBBiDOB,  J. :  Have  you  any  authority  to  show  that  the  Court 
can  interfere  in  this  summary  way  ?) 

CoUs  and  others  v.  Coates  (i),  shows,  that  where  there  is  no  levy, 
the  sheriff  is  not  entitled  to  poundage:  and  that  where  he  has 
received  it,  the  Court  will,  on  motion,  order  him  to  refund  it. 

COLBBIDOE,  J. : 

I  am  of  opinion,  that  in  this  case,  the  sheriff  had  no  right  to 
poundage  unless  there  was  a  levy ;  and,  I  think,  that  no  levy  was 
made.  It  is  true,  that  it  is  sworn  that  there  was  an  actual  levy ; 
but  in  order  to  determine  whether  this  is  so,  we  must  look  at  all 
the  facts  of  the  case.  Here,  a  party,  who  is  a  limited  agent,  comes 
for  the  purpose  of  paying  the  amount  of  the  warrant ;  but  finding 
he  has  not  enough,  returns  to  fetch  the  balance,  leaving  the  money 
on  the  table.  When  he  so  left  it,  he  had  no  authority  to  part  with 
it,  except  as  payment.  The  sheriff's  officer  then,  with  a  view,  no 
doubt,  of  obtaining  the  poundage  fees,  upon  his  return,  informs 
him,  that  the  bill  and  notes  which  he  had  left,  had  been  levied 
upon.  This  I  take  to  be  a  colourable  levy,  and  as  such,  I  think 
the  sheriff  was  not  entitled  to  any  poundage  fees  upon  it.  I  had 
some  doubt  as  to  the  jurisdiction  of  the  Court  to  interfere  in  this 

(1)  11  Ad.  &  El.  826;  3  P.  &  D.  511. 
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summary  manner ;  but  the  case  of  Colls  v.  Coates,  which  has  been        Brun 
cited,  although  the  objection  was  not  raised  there,  is,  I  think,  a     huto'bin- 
sufficient  authority  for  entertaining  the  present  application.     The         ^^^' 
rule  will,  therefore,  be  absolute. 

Rule  absolute,  with  costs. 


ELLEMAN  v.  WILLIAMS.  i^ 

(2  Dowl.  &  L.  46-^9 ;  S.  C.  13  L.  J.  Q.  B.  219.)  [  46  ] 

Where  a  cause,  with  all  matters  in  difference,  was  referred  to  arbitration, 
the  costs  of  the  cause  and  of  the  reference  to  abide  the  result,  and  the  costs 
of  a  cross  action  between  the  parties,  to  be  also  in  the  discretion  of  the 
arbitrator,  but  no  power  was  given  to  enter  up  judgment  for  the  amount 
awarded;  and  the  arbitrator  found  that  a  sum  of  17/.  3a,  was  due  to  the 
plaintiff,  and  that  nothing  was  due  with  regard  to  any  other  matters  in 
difference  between  them,  and  that  the  costs  of  the  cross  action  should  be 
borne  equally  between  the  parties ;  and  it  appeared  that  the  defendant  had 
successfully  resisted  an  application  to  try  the  cross  action  before  the 
sheriff:  Held,  the  Master  having  taxed  the  plaintiff's  costs  on  the  higher 
scale,  that  the  Court  would  order  a  review  of  his  taxation. 

Jervis  had  obtained  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  Master  should  not  review  his  taxation  herein.  The 
plaintiff  and  defendant,  it  appeared,  had  brought  cross  actions 
against  each  other,  in  which  the  particulars  of  demand  in  the  one 
action  were  the  same  as  those  of  the  set-off  in  the  other.  In  the 
action  by  the  present  defendant  against  the  present  plaintiff,  which 
was  that  first  brought,  a  summons  had  been  obtained  to  try  before 
the  sheriff.  This  application  had  been  successfully  resisted  by  the 
present  defendant,  on  the  ground  that  the  debt  sought  to  be 
recovered  was  above  202.  On  the  present  action  coming  on  to 
be  tried  at  the  Hereford  Summer  Assizes  of  1848,  the  cause,  with 
all  matters  in  difference,  was  referred,  the  costs  of  the  cause  and  of 
the  reference  to  abide  the  result,  and  the  costs  of  the  cross  action 
commenced  by  the  present  defendant,  to  be  in  the  discretion  of  the 
arbitrator.  There  was  no  power  given  to  enter  up  judgment  for  the 
amount  awarded.  The  arbitrator  found  that  a  sum  of  111,  8s.  was 
due  to  the  plaintiff,  and  that  nothing  was  due  with  regard  to  any 
other  matters  in  difference  between  them;  and  ordered  that  the 
costs  of  the  cross  action  should  be  borne  equally  between  the 
parties.  The  Master  had  taxed  the  costs  upon  the  higher  scale. 
It  was  submitted,  that  in  so  doing  he  had  acted  wrongly.  In 
WaUen  v.  Smith  (i),  the  sum  awarded  by  the  arbitrator  under  an 

(1)  3  M.  &  W.  138 ;  see  £^.  (7.  6  Dowl.  103. 


868  1844.     Q.  B.     2  DOWL.  &  L.  46—49.  [b.r. 

Ellkman     order  of  reference,  was  less  than  202.,  and  it  was  held,  thai  the 
Williams.    ^^^''^^  shoald  have  taxed  the  costs  upon  the  lower  scale. 

Huddlestone  now  showed  cause : 

The  directions  to  taxing  officers,  Hil.  Vac,  4  Will.  IV.,  are  in 
the  nature  of  ''  directions  "  only,  and  not  rules  depriving  them  of  a 
[  *47  ]  discretionary  *pow6r.  *  *  The  Master,  in  the  present  case,  has 
properly  exercised  his  discretion ;  for  in  the  cross  action  brought  by 
the  defendant,  the  defendant  resisted  the  application  to  try  before 
the  sheriff.  And  the  fair  inference  to  be  gathered  from  the  terms 
of  the  submission  to  reference  is,  that  the  parties  intended  that  the 
costs,  which  had  been  incurred  up  to  the  time  of  the  reference, 
should  be  a  part  of  the  sum  to  be  found  due  by  the  arbitrator's 
award.    *    *    * 

[  48  ]  JerviSf  in  support  of  the  rule.     ♦    *    * 

CoLBBinaE,  J. : 

This  rule  must  be  made  absolute.  In  the  case  of  Wallen  v.  Smith, 
the  remarks  of  Lord  Abinoeb,  G.  B.,  and  Pakke,  B.,  clearly  show 
that  the  term  **  recovery  "  is  to  be  taken  in  its  popular,  and  not  in 
its  strictly  legal  sense ;  and  means  that  if  a  party  does  not  recover 
more  than  202.  as  the  fruits  of  his  process,  he  is  to  be  allowed  costs 
only  according  to  the  lower  scale.  It  has  been  contended,  that  as 
this  was  a  reference,  and  as  such,  an  agreement  to  take  whatever 
sum  the  arbitrator  should  think  fit  to  award,  the  amount  found  by 
him  to  be  due  to  the  plaintiff,  is  the  amount  of  the  debt  and  costs 
taken  together.  But  looking  at  the  terms  of  the  rule,  I  think  it 
cannot  fail  to  be  seen,  that  it  was  the  intention  of  the  parties  to 
make  a  distinction  between  the  debt  and  costs,  and  that  the  latter 
[  •49  ]  were  to  attend  upon  the  disposal  of  the  former.  I,  ^therefore, 
think  that  this  case  falls  under  the  rule  of  Hilary  Vacation,  and 
the  Master  should  consequently  have  taxed  the  costs  on  the  lower 
scale.  I  by  no  means  agree  with  what  has  been  said  as  to  the 
discretion  of  the  Master,  as  to  taxing  the  costs  on  the  lower  scale. 
I  conceive  that  when  the  sum  recovered  is  less  than  2(M.,  he  is 
bound  to  do  so,  and  has  no  discretion,  and  if  he  does  not,  this  Court 
will  direct  a  reviewal  of  his  taxation. 

Rvle  absolute. 
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(2  Dowl.  &  L.  148—161 ;  S.  C.  13  L.  J.  Q.  B.  370;  8  Jur.  1097.)  [  148  ] 

A  submission  made  between  the  executors  of  a  deceased  partner,  and  the 
surviving  partner  and  others,  recited  a  partnership  as  existing  under  an 
agreement  from  the  1st  of  January,  1837,  and  that  it  was  alleged  by  N., 
the  surviving  partner,  that  a  partnership  had  existed  between  him  and  the 
deceased,  previous  to  the  date  mentioned,  and  that  differences  had  arisen 
between  the  parties  touching  the  accuracy  of  certain  statements  of  accounts 
delivered  by  N.,  showing  the  amount  to  which  the  deceased  partner  was 
entitled  in  respect  of  the  said  partnership,  &c.,  and  also  touching  several 
other  matters  and  things  touching  the  said  account,  and  touching  the 
administration  of  the  estate  of  the  deceased  partner ;  and  witnessed  that 
the  parties  accordingly  agreed  to  refer  the  same,  and  also  all  other  matters 
and  things  in  difference  between  the  said  parties.  The  arbitrator  found 
that  a  partnership  had  existed  between  the  said  parties  from  the  18th  day 
of  December,  183d,  up  to  the  time  of  the  death  of  the  deceased  partner, 
and  that  a  certain  sum  was  due  as  the  balance  upon  the  account :  Held, 
sufficiently  specific  and  certain,  and  that  he  was  not  bound  to  find 
separately  how  much  was  due  under  the  partnership,  under  the  agreement 
in  1837. 

On  motion  by  an  executor  and  trustee  under  a  will  to  set  aside  an  award 
under  a  submission  entered  into  by  himself  and  other  trustees  and  legatees 
for  the  purpose  of  ascertaining  the  assets  and  settling  the  accounts  under 
the  will :  Held,  that  it  was  no  objection  that  certain  married  women  who  took 
interests  under  the  will,  which  were  affected  by  the  award,  were  parties  to 
the  submission  :  Nor  that  there  were  certain  infant  legatees  who  were  not 
bound  thereby,  who  were  also  interested  :  Nor  that  the  matters  submitted 
affected  the  trust  estate  of  married  women  and  infants. 

By  the  deed  of  submission,  it  was  covenanted  that  the  parties  thereto 
should  execute  all  such  deeds,  &c.,  as  might  be  requisite  for  putting  an  end 
to  the  differences,  and  administering  the  estate  and  effects,  &c.,  and  carry- 
ing into  execution,  the  trusts,  &c.,  as  the  arbitrator  should  direct ;  even  if 
such  deed  were  to  be  between  them  and  a  stranger  to  the  submission : 
Held,  no  excess  of  authority  that  the  arbitrator  had  directed  that  in 
consideration  of  certain  sums  paid  and  to  be  paid,  conveyances  should  be 
executed  of  certain  freehold  and  leasehold  property  of  the  deceased; 
although  one  of  the  conveyances  was  to  be  to  a  stranger  to  the  submission ; 
the  affidavits  showing  that  the  question  of  these  conveyances  had  been 
discussed  before  the  arbitrator,  with  the  assent  of  all  parties,  and  that  it 
was  one  of  the  matters  in  dispute  between  the  parties,  and  intended  to  be 
referred  by  the  deed  of  submission. 

Nor  was  it  held  any  objection,  that  the  award  directed  one  of  the  parties 
thereto  to  pay  the  amount  of  the  legacy  duty  on  certain  shares  of  the 
assets,  of  which  he  had  become  the  owner. 

A  BULB  nisi  had  been  obtained  in  Michaelmas  Term  last,  on 
behalf  of  a  Mr.  Farnel,  to  set  aside  an  award,  under  the  following 
circamstances : 

One  Sarah  Mason,  a  widow,  had  made  a  will;  whereby  she 
appointed  the  Bev.  A.  S.  Warner  and  Mr.  Farnel,  her  executors ; 
and  devised  and  bequeathed  to  them,  her  freehold,  copyhold,  and 
leasehold  estates,  and  personal  property ;  upon  trust  to  sell  and 
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In  r«        convert  the  same  into  money,  and  to  pay  her  debts  and  certain 
legacies  in  the  first  instance,  and  to  divide  the  residae  into  nine 
parts.     She  then  bequeathed  a  ninth  part  to  each  of  her  children, 
Henry  John,  Robert,  William,  Mary  Ann  the  wife  of  James  Norris, 
Hannah,  and  Sarah,  absolutely.     She  bequeathed  another  ninth 
for  the  use  of  the  children  of  her  son  John  Leeds  Mason,  to  be 
paid,  applied,  and  disposed  of,  as  he  or  his  representatives  should 
[  *149  ]      think  fit,  for  their  maintenance  *and  education  until  the  youngest 
attained  twenty-one  years  of  age ;  and  upon  his  death,  or  upon  the 
youngest  child  attaining  the  age  of  twenty-one,  whichever  should 
last  happen,  then  to  be  divided  equally  amongst  the  children.     She 
directed,  that  in  case  John  Leeds  Mason  should  be  willing  to  take 
the  bequest  on  these  trusts,  it  should  be  paid  to  him,  and  his 
receipt  be  a  sufficient  discharge  to  her  executors.    Another  ninth 
share,  was  to  be  laid  out  in  Government  or  real  securities,  with 
power  to  vary  the  securities,  and  the  interest  thereof  to  be  paid  to 
her  daughter  Elizabeth,  the  wife  of  J.  Thurston,  to  her  separate 
use,  without  power  of  anticipation,  and  after  her  death,  to  be 
divided  equally  among  her  children.     The  remaining  ninth  share 
was  afterwards  by  a  codicil  directed  to  be  divided  into  eight  parts 
of  which  one  was  to  be  added  to  each  of  the  foregoing  shares. 
There  were  the  usual  trustee  clauses  in  the  will.    On  the  12th  of 
December,  1886,  she  entered  into  an  agreement  of  partnership  with 
her  son-in-law  James  Norris,  for  a  period  of  ten  years,  from  the  1st 
of  January,  1887 ;  with  a  proviso,  that  he  should  be  at  liberty  in 
the  event  of  her  death,  to  purchase  her  moiety  of  the  partnership 
effects  at  a  valuation,  and  to  continue  in  possession  of  the  premises 
in  which  the  business  was  carried  on,  and  which  belonged  to  her, 
for  the  remainder  of  the  term.  By  a  codicil  to  her  will,  she  directed 
that  he  should  have  the  right  of  pre-emption  with  respect  to  these 
premises  for  a  sum  fixed.     Li  November,  1840,  she  died.     Up  to 
the  time  of  her  death,  Norris  remained  on  the  premises,  carrying 
on  the  business  of  the  partnership ;  and  after  that  event,  he  elected 
to  buy  her  share,  and  to  purchase  the  premises  at  the  price  named. 
The  money,  however,  was  never  paid.    The  executors  afterwards 
entered  into  an  agreement,  with  the  sanction  of  several  of  the 
children,  for  the  sale  of  a  part  of  the  testatrix's  leasehold  estate  to 
H.  J.  Mason,  for  1601. 

The  executors  being  unable  to  get  what  they  considered  a  satis- 
factory account  of  the  partnership  effects  from  Norris,  agreed  to 
[  *i50  ]      refer  the  matter  to  arbitration.    Accordingly  a  *deed  was  executed 
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between  the  Bev.  A.  S.  Warner  and  J.  Farnell,  as  executors  and        in  le 
trustees,  of  the  first  part,  and  B.  Thurston  and  Elizabeth  his  wife, 
of  the  second  part,  and  J.  Norris  and  Ann  his  wife,  of  the  third 
part.    It  recited  that  it  was  alleged  by  J.  Norris,  that  previously  to 
1887  there  were  certain  partnership  dealings  between  the  said 
Sarah  Mason  and  J.  Norris ;  and  recited  the  agreement  of  partner- 
ship of  the  12th  December,  1886,  and  that  the  partnership  had 
subsisted  from  the  1st  January,  1887,  to  the  day  of  her  death.    It 
also  recited  her  will,  and  that  Henry  John  Mason,  William  Mason, 
Bobert  Mason,  Hannah  Mason,  and  Sarah  Mason,   the  wife  of 
H.  King,  had  sold  their  shares;  and  that  the  said  John  Leeds 
Mason  had  sold  his  share  or  interest  of  his  children  under  the  will, 
to  the  said  James  Norris  and  wife ;  and  that  therefore  B.  Thurston 
and  wife,  and  James  Norris  and  wife  were  the  only  persons  bene* 
ficially  interested  in  the  proper  distribution  of  the  said  trust  funds 
and  property:  and  that  "differences  had  arisen  between  the  parties 
thereto,  touching  the  accuracy  of  certain  statements  of  account 
which  had  been  delivered  by  the  said  James  Norris  purporting  to 
show  the  amount  to  which  the  said  testatrix  was  entitled  in  respect 
of  the  said  partnership  at  the  time  of  her  decease,  and  the  value  of 
her  share  in  the  stock  and  capital  thereof;  and  also  touching 
several  other  matters  and  things  in  regard  to  the  said  account,  and 
touching  the  said  account,  and  touching  the  administration  and 
carrying  into  due  execution  the  trusts  of  the  will  of  the  said  Sarah 
Mason ;  and  that  in  order  to  put  an  end  to  the  said  differences,  all 
the  said  parties  had  agreed  to  refer  the  same,  and  also  all  other 
matters  and  things  whatsoever  in  difference  between  the  parties." 
It  therefore  witnessed  that  A.  S.  Warner  and  J.  Farnell  as  executors 
and  trustees,  and  B.  Thurston  and  wife,  and  J.  Norris  and  wife, 
did  covenant  and  agree  to  abide  by,  observe,  and  perform,  the  award 
of  J.  N.  ''of  and  concerning  the  premises  so  as  aforesaid  referred,  or 
any  thing  in  anywise  relating  thereto,  *and  also  of  and  concerning       [  «i5i  ] 
all  actions,  causes  of  action,  suits,  bills,  bonds,  contracts,  accounts, 
reckonings,  sums  of  money,  controversies,  and  demands  whatsoever, 
both  at  law  and  in  equity — commenced  or  depending  between  the 
said  parties."    It  was  also  covenanted  that  each  of  the  said  parties 
should  make  out,  prepare,  sign,  and  execute  ''all  such  accounts, 
statements,  deeds,  instruments,  and  writings,  and  fulfil  and  perform 
all  such  contracts,  as  may  be  requisite  for  putting  an  end  to  the 
said  differences,  and  for  duly  administering  the  estates  and  effects 
late  of  the  said  Sarah  Mason,  and  carrying  into  execution  the  trusts 
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Tn  re  of  her  Said  will  and  codicil,  as  the  said  arbitrator  shall  direct ;  and 
ABNBB.  ^j^^^^  whether  any  of  such  deeds  or  instruments  be  between  the 
parties  to  these  presents,  or  between  them  or  any  of  them  and  any 
other  person  or  persons  not  a  party  or  parties  hereto."  A  power 
was  also  given  to  the  arbitrator  to  award  concerning  costs.  The 
deed  was  duly  executed  by  the  respective  parties  thereto. 

On  the  1st  of  June,  1848,  the  arbitrator  made  his  award,  finding 
that ''  a  partnership  subsisted  between  the  said  Sarah  Mason  and 
J.  Norris,  as,  &c.,  from  the  18th  of  December,  1885,  up  to  the 
time  of  the  decease  of  the  said  Sarah  Mason  ; "  and  that ''  in  taking 
the  account  between  the  said  executors  and  the  said  J.  Norris  as  to 
the  testatrix's  share  of  the  partnership  assets,  the  sum  of  9942.  ISs.  9(L 
was  the  balance  upon  the  said  account,  and  is  now  in  the  hands  of 
the  said  J.  Norris  to  be  accounted  for  by  him,*'  &c.  The  award  then 
stated  that  the  executors  had  contracted  to  sell  to  Henry  John 
Mason,  certain  leasehold  premises,  part  of  the  estate  of  the  said 
Sarah  Mason,  at  the  price  of  1602. ;  and  that  James  Norris  had 
agreed  to  purchase  the  freehold  premises  on  which  the  business 
was  carried  on,  with  respect  to  which  by  the  will  of  the  testatrix 
he  was  to  have  the  right  of  pre-emption,  for  the  stipulated  sum  of 
1,4002. ;  and  that  he  had  also  purchased  the  share  of  H.  J.  Mason 
[  *162  ]  to  the  residue  of  the  testatrix's  estate  *for  2502.,  902.  of  which  he 
had  paid  to  H.  J.  Mason,  and  for  the  remainder  was  to  accoont  to 
the  estate,  as  the  purchase  money  of  the  leasehold  premises,  which 
H.  J.  Mason  had  agreed  to  purchase  of  the  executors.  It  also 
stated  that  the  executors  were  only  entitled  to  the  equity  of  redemp- 
tion in  the  freehold  premises  subject  to  a  mortgage  of  1,0002. ;  and 
therefore  awarded  that  J.  Norris  should  be  accountable  to  the  estate 
for  400Z.  only,  in  addition  to  the  1602.  The  arbitrator  then  found 
that  the  estate  consisted  of  certain  property  which  he  specified. 
He  awarded  certain  costs  to  be  paid  out  of  the  estate ;  and  directed 
that  the  said  A.  S.  Warner  and  J.  Farnell,  as  such  executors  and 
trustees  as  aforesaid,  should  before,  &c.  duly  execute  to  H.  J.  Mason 
the  assignment  of  the  leasehold  premises,  &c.,  and  to  J.  Norris  the 
conveyance  of  the  equity  of  redemption  of  the  freehold  premises,  &c. 
That  J.  Norris  was  to  pay  out  of  the  money  in  his  hands  for  which 
he  was  accountable,  892.  16^.  lOd.,  to  A.  S.  Warner  for  his  costs, 
and  that  J.  Farnell  might  retain  a  similar  sum,  but  was  to  pay 
three-fourths  of  the  costs  of  the  arbitration.  He  also  awarded  that 
J.  Norris  should  pay  to  the  executors  one-eighth  part  of  the  balance 
of  the  assets  remaining  in  his  hands;  which  eighth  part,  after 
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paying  thereout  the  legacy  duty,  and  the  expenses  of  the  legacy  in  re 
discharge,  was  to  be  invested  by  the  said  executors  ''  pursuant  to 
the  direction  of  the  aforesaid  will  and  codicil  for  the  share  of  the 
wife  and  children  of  the  said  Bichard  Thurston,  in  manner 
following,"  &c.  He  then  directed  it  to  be  invested,  and  limited  the 
trust  with  regard  to  it,  in  exact  conformity  with  the  terms  of  the 
will.  And  he  further  ordered  that  James  Norris  should  pay  the 
legacy  duty  on  the  seven  shares  of  residue,  to  the  receipt  of  which 
he  was  entitled  as  above  recited. 

The  affidavits  also  stated  that  Farnell  had  objected  when  he 
found  the  arbitrator  was  entering  into  the  question  of  the  general 
distribution  of  the  estate,  and  had  thereupon  ^revoked  the  power  [  *153  ] 
of  the  arbitrator.  As  the  deed,  however,  contained  the  usual 
clause  for  making  it  a  rule  of  Court,  this  was  inoperative.  The 
children  of  John  Leeds  Mason  were  minors,  as  were  also  those  of 
Thurston. 

The  award  was  now  sought  to  be  set  aside  on  the  following 
grounds : 

First,  That  the  award  was  not  made  in  pursuance  of  the  sub- 
mission, the  terms  of  which  specify  a  partnership  therein  mentioned, 
with  reference  to  a  certain  settlement  of  accounts  therein,  and  all 
matters  in  difference;  whereas  the  award  bore  reference  to  "a 
certain  partnership  from  December,  1885,  to  the  death  of  Sarah 
Mason,  and  takes  an  account  of  such  partnership." 

Secondly,  That  the  award  was  not  final,  inasmuch  as  the  children 
of  one  John  Leeds  Mason  who  were  minors,  the  wives  of  Norris 
and  Thurston,  and  the  children  of  Thurston  also  minors,  and  all 
interested  parties,  were  not  bound  by  its  terms. 

Thirdly,  That  the  award  as  to  the  purchase  of  Henry  John 
Mason,  and  the  conveyance  awarded,  and  payment  of  1601.  was 
beyond  the  submission,  and  is  not  final. 

Fourthly,  That  the  award  was  beyond  the  submission,  and 
uncertain,  and  not  final  in  awarding  James  Norris  to  pay  or  account 
for  400^  in  payment  of  the  estate,  and  leaving  the  mortgage, 
1,000Z.  unpaid. 

Fifthly,  That  the  arbitrator  had  no  power  to  make  an  award  with 
reference  to  the  estate  of  Sarah  Mason. 

Sixthly,  That  the  award  was  bad,  and  beyond  the  submission, 
and  not  final,  and  was  uncertain  in  awarding  that  James  Norris 
should  pay  the  legacy  duty. 
The  affidavits    in    answer,   showed  that  there  had  existed  a 
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In  re  partnership  between  Norris  and  Sarah  Mason,  ever  since  December, 
1885,  and  that  the  accounts  of  that  partnership  were  one  of 
the  matters  in  difference,  and  that  it  was  much  discassed  on 
both  sides  before  the  arbitrator.  They  also  showed  that  the 
[  *i6i  J  mode  of  disposing  of  and  conveying  the  *freehold  property  pur- 
chased by  Norris,  and  the  leasehold  purchased  by  H.  J.  Mason, 
and  the  payment  of  the  purchase  money,  were  likewise  dis- 
cussed, and  that  Norris  had  agreed,  on  purchasing  the  different 
shares,  to  pay  the  legacy  duty,  which  was  also  a  matter  discussed 
before  the  arbitrator ;  and  that  Mrs.  Mason  had  only  the  equity 
of  redemption  in  the  freehold  premises  in  which  the  business 
was  carried  on,  and  which  had  been  purchased  by  Norris,  and 
that  she  had  never  made  herself  personally  liable  for  the  mortgage 
thereon. 

Cmvling  and  Palmer  showed  cause  (i) : 

As  to  the  first  objection,  *  *  there  is,  no  excess  of  authority 
here;  the  subject  is pnmd  facie  included  in  the  terms  of  the  sub- 
mission, and  the  opposite  side  should  have  shown  by  affidavit, 
which  they  have  not  done,  that  it  was  not  intended  to  be  included. 
The  second  objection  seems  to  be,  that  the  executors  could  not 
refer  disputes  between  themselves  as  executors  and  others ;  because 
they  were  trustees  for  married  women  as  well  as  for  infants.  Even 
were  this  a  good  objection  to  the  award,  it  is  not  one  on  which  this 
Court  would  grant  the  present  motion,  but  leave  the  parties  to 
make  it  in  case  the  award  should  be  attempted  to  be  enforced : 
Wrightson  v.  By  water  and  others  (2).  With  respect  to  married 
[  *155  ]  women,  it  is  by  no  means  clear  *that  they  could  not  give  a  consent 
to  a  reference.  *  *  As  to  the  objection  that  the  children  of 
J.  L.  Mason,  and  of  Thurston,  who  are  minors,  cannot  be  bound 
by  the  award,  the  case  of  Jones  v.  Powell  (s)  shows  that  that  is  no 
objection,  when  made  as  in  the  present  instance  by  a  party,  who 
was  aware  of  the  fact  at  the  time  of  entering  into  the  deed  of 
reference.  The  same  doctrine  is  held  in  Wrightson  v.  Bywater  and 
others  (2).  Besides  here,  there  is  nothing  ordered  to  be  done  by 
the  award  with  respect  to  the  children.  As  respects  the  third 
objection,  the  arbitrator  had  power  to  award  with  regard  to  matters 
and  things  "  touching  the  administration  and  carrying  into  due 
execution  the  trusts  of  the  will  "  of  Mrs.  Mason,  and  he  accordingly 

(1)  In  Easter  Term.  Dowl.  359). 

(2)  49  E.  E.  570  (3  M.  &  W.  199 ;  6         (3)  49  E.  E.  728  (6  DowL  483). 
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has  ordered  the  trustees  to  fulfil  the  contract  which  they  had        in  re 

•  Wabkbr. 

entered  mto.     *     *     The  fourth  objection  is  met  by  our  affidavits, 

which  show  that  Mrs.  Mason  had  nothing  whatever  to  do  with  the 

mortgage  of  1,000/.,  having  purchased  only  the  equity  of  redemption, 

and  never  having  made  herself  personally  liable  for  the  mortgage. 

The  fifth  objection  is  already  answered  by  what  has  been  said  with 

respect  to  the  second.    The  sixth  objection  is  met  by  our  affidavits, 

which  distinctly  show  that  it  was  a  matter  in  dispute,  and  discussed 

before  the  arbitrator. 

Watson,  in  support  of  the  rule : 

As  respects  the  first  objection,  there  should  have  been  an  award 
of  how  much  was  due  in  respect  of  the  alleged  partnership  up  to 
1887,  and  how  much  since.  The  award  should  have  been  specific 
*on  these  points,  Randall  v.  IiandaU(i),  1  Roll.  Abr.  256,  tit.  [•156] 
**  Arbitration,"  and  Poj^e  v.  Brett  (2),  and  not  being  so,  is  bad 
altogether.  Indeed,  it  is  not  clear  that  the  arbitrator  has  awarded 
at  all  in  respect  of  the  partnership  mentioned  in  the  agreement ; 
and,  therefore,  the  award  is  defective  :  In  the  Matter  of  Rider  and 
Fisher  (3).  The  second  objection  is  an  important  one,  namely,  the 
want  of  mutuality  between  the  parties.  It  is  said,  that  a  party 
aware  of  the  objection  at  the  time  of  signing  the  deed  of  reference, 
cannot  avail  himself  of  it.  But  to  hold  this  doctrine  is  to  overrule 
the  case  of  Biddell  v.  Dowse  (4).  *  ♦  So  also  in  Thorp  v.  Cole  (6), 
the  party  must  have  been  aware,  at  the  time  of  the  submission,  of 
the  want  of  power  on  the  part  of  the  parish  officers  referring ;  but 
that  circumstance  was  not  held  to  bar  him  from  afterwards  raising 
the  objection.  *  *  The  third  objection  is,  that  the  award  has  [  157  ] 
reference  to  Henry  John  Mason,  who  is  no  party  to  the  submission. 
It  directs  the  executors  to  convey  the  estate  to  him,  and  he  sells  to 
Norris,  who  is  to  be  accountable  to  the  estate  for  the  purchase 
money.  The  case  of  Fisher  v.  Pimbley  (6)  shows  that  the  award  is 
bad  on  this  ground.     *     ♦     ♦ 

Cur.  adv.  vtdt. 

Coleridge,  J.  now  delivered  judgment : 
This  was  a  rule  to  set  aside  an  award  on  several  grounds.    It 

(1)  8  E.   E.  601  (7  East,  81  ;    see  (4)  28  E.  E.  574  (6  B.  &  C.  255; 

S.  a  3  Smith,  90).  see  8.  C.  9  Dowl.  &  Ey.  404). 

(2)2    Saund.    292;    see    5.    C.    2  (5)  41  RE.  733  (2  Cr.  M.  &  E.  367; 

Keble,  736.  see  S,  C.  4  Dowl.  457). 

(3)  43  K.  R  836  (3  Bing.  N.  C.  874 ;  (6)  11  East,  188.     See  52  R  R  630, 

see  S.  Co  Soott,  86).  631. 
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In  re        appears  that  one  Sarah  Mason,  a  widow  with  many  children,  had 
carried  on  business  in  Norwich ;  and  for  some  years  previously,  and 
up  to  the  time  of  her  death,  in  partnership  with  James  Norris,  who 
had  married  one  of  her  daughters.     She  died  in  November,  1840, 
leaving  a  will,  by  which  she  in  effect  devised  her  property  in  equal 
ninth  shares  amongst  her  children,  and  the  issue  of  those  who  had 
died  before  her.     These  shares,  by  purchase,  had  all  come  either  to 
James  Norris  and  his  wife,  or  Richard  Thurston  and  his  wife, 
another  daughter.    Disputes  had  arisen  between  them  respectively 
and  the  executors,  and  these  had  led  to  the  submission  and  arbitra- 
tion, of  which  the  award  in  question  was  the  result.    The  submission 
L  •iss  ]       and  award  are  long  and  *complicated,  and  many  aflBdavits  were  filed ; 
but  when  the  facts  are  understood,  the  case  seems  free  from  difficulty. 
The  first  objection  is,  that  the  award  is  not  in  pursuance  of  the 
submission,  in  this,  **  that  the  latter  relates  to  a  partnership  therein 
mentioned,  with  reference   to  a  certain  settlement  of  accounts 
therein,  and  all  matters  in  difference ;  whereas  the  award  refers  to 
a  certain  partnership  from  December,  1885,  to  the  death  of  Sarah 
Mason,  and  takes  an  account  of  such  partnership."     I   collect, 
however,  on  reference  to  the  submission,  that  although  there  was 
certainly  an  agreement  for  a  partnership  commencing  in  December, 
1886,  yet  James  Norris  had  contended,  that  partnership  dealings 
had  taken  place  between  the  deceased  and  himself  at  some  certain 
period  not  precisely  fixed  ;  that  the  accuracy  of  his  account  generally 
was  disputed,  and  that  for  want  of  more  satisfactory  accounts,  it 
was  alleged  that  the  affairs  of  the  executorship  could  not  be  properly 
wound  up.    I  find,  also,  ,that  not  only  the  partnership  from  the 
admitted  date,  and  the  accounts  relating  thereto,  and  the  differences 
respecting  the  same;  but  also  all  other  matters  and  things  in 
difference  between  the  parties,  were  referred  in  the  largest  terms. 
It  seems  to  me,  therefore,  no  excess  of  jurisdiction  in  the  arbitrator, 
to  inquire  into  the  date  of  the  commencement  of  any  partnership, 
and  if  he  found  one  to  have  existed  previously  to  the  agreement  of 
1886,  he  might  very  probably  also  find  that  the  accounts  were  so 
blended  with  those  of  the  partnership  after  the  agreement,  as  to 
make  it  impossible  to  award  on  the  latter  separately.    With  a  view 
to  the  real  object  of  the  arbitration,  namely,  the  determining  the 
share  of  the  testatrix,  and  how  her  account  alternately  stood  with 
her  partner,  for  the  purpose  of  distribution  under  the  will,  it  woald 
have  been  manifestly  useless  so  to  do.    This  ground  of  objection, 
therefore,  fails  on  the  facts. 
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Secondly,  it  is  objected  that  it  is  not  final,  because  the  children  in  re 
of  one  John  Leeds  Mason,  who  are  minors,  the  *wiveH  respectively  .  ^^^^ 
of  Norris  and  Thurston,  and  the  children  of  Thurston,  also  minors, 
who  are  interested  parties,  are  not  bound  thereby.  With  regard  to 
the  children  of  John  Leeds  Mason,  they  were  to  take  a  share  under 
the  will,  which  was  left  during  their  minority  in  the  management 
of  their  father,  and  it  appears  that  before  the  submission,  their 
father  had  sold  that  share  to  Norris;  whether  such  sale  was 
authorized  by  the  will  or  not,  is  immaterial  for  the  present  question ; 
they  were  in  no  way  made  parties  to  the  reference,  nor  are  their 
rights  affected  h^  the  award  ;  the  arbitrator  could  not  inquire  into 
the  legality  of  any  conveyance  or  purchase  by  which  Norris  had 
become  the  owner  de  facto  of  one  or  more  shares ;  he  could  only 
deal  with  the  parties  before  him,  according  to  the  shares  and 
interests,  which  they  admitted  each  other  to  have,  as  the  basis  of 
distribution.  The  same  answer  does  not  apply  to  the  wives  of 
Norris  and  Thurston,  and  the  children  of  the  latter ;  Norris  and 
Thurston  as  to  certain  parts  of  the  property,  being  interested  under 
the  will,  only  in  respect  of  their  respective  wives  and  children. 
But  as  to  the  wives,  they  are  made  parties  to  the  reference ;  of  this 
all  the  other  parties  are  cognisant,  and  I  am  opinion,  that  I  ought 
not  to  yield  to  the  objection  of  their  coverture,  now  put  forward  by 
one  of  the  executors,  and  set  aside  the  award  on  this  ground  at  his 
prayer.  He  never  should  have  consented  to  refer  the  matter  in 
dispute  and  allowed  them  to  become  parties,  if  he  intended  to  make 
this  objection.  An  award  is  only  to  be  set  aside  for  some  mis- 
carriage of  the  arbitrator ;  but  he  has  been  guilty  of  none  in  dealing 
between  the  parties  referring  and  on  the  matters  referred.  As  to 
Thurston's  children,  I  cannot  see  that  the  award  in  any  way  affects 
them — the  executors  had  clearly  a  right  to  ascertain  the  assets  in 
any  way  they  chose — at  least  they  have  elected  to  do  so  under  this 
arbitration,  and  one  of  them  cannot  now  disannul  that  election — 
and  when  the  sum  to  be  divided  is  thus  found,  the  award  only 
directs  as  to  the  Thurston's  share,  that  it  is  *to  be  invested,  and  [  *i6o  ] 
limits  the  trust  with  regard  to  it  in  exact  conformity  with  the  will. 
This  may  have  been  wholly  unnecessary ;  but  it  cannot  prejudice 
the  rest  of  the  award. 

The  third  and  fourth  objections  relate  to  parts  of  the  testatrix's 
estate  other  than  the  partnership,  a  leasehold  property  and  a  free- 
hold estate ;  and  it  is  objected,  that  there  is  excess  in  the  award  in 
dealing  with  these  at  all ;  and  also  that  the  manner  of  dealing  with 
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Tn  ro  of  her  Baid  will  and  codicil,  as  the  said  arbitrator  shall  direct ;  and 
ABNBB.  ^j^^^^  whether  any  of  such  deeds  or  instruments  be  between  the 
parties  to  these  presents,  or  between  them  or  any  of  them  and  any 
other  person  or  persons  not  a  party  or  parties  hereto."  A  power 
was  also  given  to  the  arbitrator  to  award  concerning  costs.  The 
deed  was  daly  executed  by  the  respective  parties  thereto. 

On  the  1st  of  June,  1848,  the  arbitrator  made  his  award,  finding 
that  *'  a  partnership  subsisted  between  the  said  Sarah  Mason  and 
J.  Norris,  as,  &c.,  from  the  18th  of  December,  1885,  np  to  the 
time  of  the  decease  of  the  said  Sarah  Mason  ; "  and  that  '*  in  taking 
the  account  between  the  said  executors  and  the  said  J.  Norris  as  to 
the  testatrix's  share  of  the  partnership  assets,  the  sum  of  9942. 1S#.  9^ 
was  the  balance  upon  the  said  account,  and  is  now  in  the  hands  of 
the  said  J.  Norris  to  be  accounted  for  by  him,"  &c.  The  award  then 
stated  that  the  executors  had  contracted  to  sell  to  Henry  John 
Mason,  certain  leasehold  premises,  part  of  the  estate  of  the  said 
Sarah  Mason,  at  the  price  of  160Z. ;  and  that  James  Norris  had 
agreed  to  purchase  the  freehold  premises  on  which  the  bosiness 
was  carried  on,  with  respect  to  which  by  the  will  of  the  testatrix 
he  was  to  have  the  right  of  pre-emption,  for  the  stipulated  sum  of 
1,4002. ;  and  that  he  had  also  purchased  the  share  of  H.  J.  Mason 
[  *152  ]  to  the  residue  of  the  testatrix's  estate  *for  250Z.,  90L  of  which  he 
had  paid  to  H.  J.  Mason,  and  for  the  remainder  was  to  account  to 
the  estate,  as  the  purchase  money  of  the  leasehold  premises^  which 
H.  J.  Mason  had  agreed  to  purchase  of  the  executors.  It  also 
stated  that  the  executors  were  only  entitled  to  the  equity  of  redemp- 
tion in  the  freehold  premises  subject  to  a  mortgage  of  1,0002. ;  and 
therefore  awarded  that  J.  Norris  should  be  accountable  to  the  estate 
for  4002.  only,  in  addition  to  the  160Z.  The  arbitrator  then  found 
that  the  estate  consisted  of  certain  property  which  he  specified. 
He  awarded  certain  costs  to  be  paid  out  of  the  estate ;  and  directed 
that  the  said  A.  S.  Warner  and  J.  Farnell,  as  such  executors  and 
trustees  as  aforesaid,  should  before,  &c.  duly  execute  to  H.  J.  Mason 
the  assignment  of  the  leasehold  premises,  &c.,  and  to  J.  Norris  the 
conveyance  of  the  equity  of  redemption  of  the  freehold  premises,  &c. 
That  J.  Norris  was  to  pay  out  of  the  money  in  his  hands  for  which 
he  was  accountable,  391.  l&s.  10t2.,  to  A.  S.  Warner  for  his  costs, 
and  that  J.  Farnell  might  retain  a  similar  sum,  but  was  to  pay 
three-fourths  of  the  costs  of  the  arbitration.  He  also  awarded  that 
J.  Norris  should  pay  to  the  executors  one-eighth  part  of  the  balance 
of  the  assets  remaining  in  his  hands;  which  eighth  part,  after 
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paying  thereout  the  legacy  duty,  and  the  expenses  of  the  legacy  in  re 
discharge,  was  to  be  invested  by  the  said  executors  **  pursuant  to 
the  direction  of  the  aforesaid  will  and  codicil  for  the  share  of  the 
wife  and  children  of  the  said  Bichard  Thurston,  in  manner 
following,"  &c.  He  then  directed  it  to  be  invested,  and  limited  the 
trust  with  regard  to  it,  in  exact  conformity  with  the  terms  of  the 
will.  And  he  further  ordered  that  James  Norris  should  pay  the 
legacy  duty  on  the  seven  shares  of  residue,  to  the  receipt  of  which 
he  was  entitled  as  above  recited. 

The  affidavits  also  stated  that  Farnell  had  objected  when  he 
found  the  arbitrator  was  entering  into  the  question  of  the  general 
distribution  of  the  estate,  and  had  thereupon  ^revoked  the  power  [  *153  ] 
of  the  arbitrator.  As  the  deed,  however,  contained  the  usual 
clause  for  making  it  a  rule  of  Court,  this  was  inoperative.  The 
children  of  John  Leeds  Mason  were  minors,  as  were  also  those  of 
Thurston. 

The  award  was  now  sought  to  be  set  aside  on  the  following 
grounds : 

First,  That  the  award  was  not  made  in  pursuance  of  the  sub- 
mission, the  terms  of  which  specify  a  partnership  therein  mentioned, 
with  reference  to  a  certain  settlement  of  accounts  therein,  and  all 
matters  in  difference;  whereas  the  award  bore  reference  to  ''a 
certain  partnership  from  December,  1885,  to  the  death  of  Sarah 
Mason,  and  takes  an  account  of  such  partnership." 

Secondly,  That  the  award  was  not  final,  inasmuch  as  the  children 
of  one  John  Leeds  Mason  who  were  minors,  the  wives  of  Norris 
and  Thurston,  and  the  children  of  Thurston  also  minors,  and  all 
interested  parties,  were  not  bound  by  its  terms. 

Thirdly,  That  the  award  as  to  the  purchase  of  Henry  John 
Mason,  and  the  conveyance  awarded,  and  payment  of  160Z.  was 
beyond  the  submission,  and  is  not  final. 

Fourthly,  That  the  award  was  beyond  the  submission,  and 
uncertain,  and  not  final  in  awarding  James  Norris  to  pay  or  account 
for  4002.  in  payment  of  the  estate,  and  leaving  the  mortgage, 
1,000Z.  unpaid. 

Fifthly,  That  the  arbitrator  had  no  power  to  make  an  award  with 
reference  to  the  estate  of  Sarah  Mason. 

Sixthly,  That  the  award  was  bad,  and  beyond  the  submission, 
and  not  final,  and  was  uncertaui  in  awarding  that  James  Norris 
should  pay  the  legacy  duty. 

The  affidavits    in    answer,   showed  that  there  had  existed  a 
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Udalt,  in  sapport  of  the  mle : 

The  argument  is  not  that  no  action  can  be  brought ;  bnt  that  the 
present  cannot  be  maintained.  The  defendant  does  not  deny  that 
the  property  in  a  specific  chattel  passes  by  a  contract  of  sale;  what 
he  contends  for  is,  that  it  does  not  pass  unless  the  seller  is  himself 
the  owner.  The  case  of  Hinde  v.  Whitehause  (i),  is  quite  dis- 
tinguishable; for  in  that  case,  by  the  express  terms  of  the  contract, 
the  goods  were  to  remain  at  the  risk  of  the  buyer.  It  is  assumed 
by  the  other  side,  as  universally  true,  that  this  action  can  be 
maintained,  because  the  property  passed ;  that  is  not  so.  [He 
cited  Shnmnmt  v.  Sttift{2),  Tempest  v.  Fitzgerald  (z),  Dixon  v. 
Yates  (i),  and  Bloxam  v.  Sanders  (5).  He  contended  that  a  pur- 
chaser under  the  conditions  of  sale  at  this  auction  did  not  acquire 
[  524  ]  property  before  paying  the  auctioneer.]  If  this  action  will  lie,  the 
plaintiff  will  get  the  price  of  the  goods,  although  he  may  have  never 
been  in  a  condition  to  deliver ;  for  if  the  action  is  now  maintain- 
able, it  was  equally  so  immediately  after  the  contract,  as  no 
subsequent  assent  to  the  contract  was  given.  The  reason  that  this 
action  cannot  be  maintained  on  a  contract  for  making  an  article  not 
in  esse  at  the  time,  is  because  the  subject  of  the  contract  cannot 
then  be  appropriated  or  delivered ;  so  here,  this,  although  a  specific 
chattel,  could  not  be  delivered  by  the  plaintiff,  or  appropriated  by 
him,  because  it  was  not  his  to  deliver  or  appropriate.  It  is,  there- 
fore, submitted,  that  the  plaintiff  not  having  the  property  in  him  at 
the  time  of  the  contract,  or  if  having  the  property,  not  having  the 
right  of  possession,  both  of  which  must  concur  to  make  a  complete 
bargain  and  sale,  this  action  cannot  be  maintained. 

Cur.  adv.  ruU. 
Pattbson,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  All  that  is 
necessary  to  enable  a  party  to  maintain  an  action  for  goods 
bargained  and  sold  is,  that  the  property  in  the  specific  goods  should 
have  passed.  In  the  case  of  Atkinson  v.  Bell{6),  which  has  been 
cited,  the  property  had  never  passed,  as  the  plaintiff  might  have 
delivered  the  machines  to  any  third  person;  in  Simmons  y,  Swifi{7\ 

(1)  8  E.  E.  676  (7  Eaat,  558 ;  S,  C.  (5)  28  B.  B.  519  (4  B.  &  C.  948;  7 
3  Smith,  528).  DowL  &  By.  396). 

(2)  29  E.  E.  438  {5  B.  &  C.  857,  (6)  32  B,  E.  382  (8  B.  &  C.  277 ;  2 
865 ;  .S.  a  8  Dowl.  &  By.  693).  M.  &  B.  292). 

(3)  22  B.  B.  526  (3  B.  &  Ad.  680).  (7)  29  B.  B.  438  (5  R  ft  C.  857;  8 

(4)  39  B.  B.  489,  497  (5  B.  ft  Ad.  DowL  ft  By.  693;. 
313,  340;  8.  C.  2  Xey.  ft  M.  177). 
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the  bark  had  never  been  weighed;  and  in  Dixon  v.  Yates  (i),  the        scott 
original  vendor  never  intended  to  part  with  the  property.     In  the     England. 
present  case,  there  is  no  doubt  that  an  action  would  have  lain 
against  the  present  plaintiff  at  the  suit  of  the  original  vendor,  and 
that  the  property  became  vested  in  him.     That  property,  by  his 
bargain  with  the  defendant,  vested  in  the  defendant ;  and  he  may, 
^therefore,  maintain  the  same  action  against  the  defendant,  as  he       [  *^^^  J 
would  have  been  liable  to  at  the  suit  of  the  original  vendor.    The 
rule  will,  therefore,  be  discharged. 

Rule  discharged. 

Ex  PARTE  LE  CREN.  ^• 

(2  Dowl.  &  L.  571—576;  S.  0.  nom.   R.  v.  Churchwardens  of  St.  SUphen's,         [  571  1 
Coleman  Street,  14  L.  J.  Q.  B.  34 ;  9  Jur.  255.) 

A  mandamus  will  not  lie  to  compel  the  vicar,  churchwardenB,  and 
parisbioners  of  a  parish,  to  meet  for  the  purpose  of  electing  an  organist 
to  the  parish  church ;  although  within  the  time  of  Hving  memory,  there 
has  always  been  an  organist  who  has  been  paid  a  stipend  out  of  the 
Church  rates. 

At  a  vestry  meeting  convened  for  the  purpose  of  electing  an  organist,  it 
was  unanimously  agreed  that  the  course  pursued  on  a  former  vacancy 
should  be  followed,  namely,  that  a  committee  of  the  vestry  should  select 
six  out  of  the  candidates,  who  should  perform  in  the  parish  church  each  on 
a  separate  Sunday,  and  that  one  of  those  six  should  be  elected  to  the  office; 
but  that  no  vote  given  for  any  other  than  one  of  the  six  candidates  should 
be  received  :  Held,  that  this  mode  of  proceeding  was  not  unreasonable,  and 
that  the  Court  would  not  grant  a  mandamus  to  admit  to  the  office  a  person 
in  whose  favour  the  greatest  number  of  votes  had  been  tendered,  but  who 
was  not  one  of  the  six  candidates. 

Pashley  moved  for  a  rule  nisi  for  a  Tnandamtut  to  the  vicar, 
churchwardens,  and  parishioners  of  St.  Stephen,  Coleman  Street, 
in  the  city  of  London,  commanding  them  to  hold  a  vestry  meeting 
for  the  purpose  of  electing  a  proper  person  as  organist,  or  to  admit 
Miss  Le  Cren  into  that  office. 

It  appeared  by  the  affidavits  in  support  of  the  motion,  *that  from  [  •572  ] 
a  time  beyond  living  memory,  there  had  been  an  organist  for  the 
parish  of  St.  Stephen,  who  had  been  regularly  paid  a  fixed  salary 
out  of  the  Church  rates :  that  in  the  event  of  a  vacancy  occurring, 
the  candidate  for  the  office  was  elected  by  the  rated  inhabitants  of 
the  parish  in  public  vestry,  by  a  show  of  hands,  or  by  a  poll,  if 
demanded :  that  in  the  month  of  April,  1844,  a  vacancy  having 
occurred,  a  vestry  meeting  was  held  on  the  19th ;  at  which  it  was 
agreed,  in  pursuance  of  the  precedent  of  the  course  held  upon  a 

(1)  39  E.  E.  489  (5  B.  &  Ad.  313;  2^Nev.  &  M.  177). 
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Bx  Darte  former  vacancy  in  1827,  that  a  committee  should  be  appointed,  who 
should  reduce  the  number  of  candidates  to  six ;  and  that  then  each 
of  those  six  should  perform  once  on  a  separate  Sunday,  and  then 
be  elected  by  show  of  hands,  or  poll,  if  demanded.  The  minutes  of 
this  vestry  were  confirmed  at  a  subsequent  meeting  duly  convened 
and  held  on  the  20th  of  June,  and  the  names  of  the  six  candidates 
were  there  stated,  among  whom  Miss  Le  Gren  was  not  included.  It 
was  then  moved  that  she  be  included  ;  but  on  a  show  of  hands,  the 
motion  was  lost  by  a  majority  of  fifty-three  against  twenty-one.  A 
written  demand  for  a  poll  on  her  behalf  was  then  made.  A  poll 
was  then  taken  for  the  other  five  candidates  (one  having  with- 
drawn) ;  but  the  votes  offered  for  Miss  Le  Cren  were  refused  to  be 
recorded,  and  marked  only  as  tendered.  On  the  close  of  the  poll, 
the  candidate  who  had  the  greatest  number  of  votes,  and  was 
declared  to  be  duly  elected,  had  only  seventy-six  votes;  whilst 
Miss  Le  Gren,  the  votes  in  whose  favour  were  only  marked  as 
tendered,  had  eighty-three.  Miss  Le  Gren  had  since  offered  to 
perform  the  duties  of  organist,  but  had  been  denied ;  and  a  demand 
of  a  quarter's  salary  on  her  behalf  (a  sum  having  been  voted  by  the 
vestry  for  the  payment  of  the  organist)  had  been  made  to  the 
churchwardens  and  refused. 

Under  these  circumstances  it  was  submitted,  that  if  the  Gourt 
should  hesitate  to  grant  a  mandamm,  calling  upon  the  vicar, 
churchwardens,  and  parishioners,  to  admit  Miss  Le  Gren  to  the 

[  *573  ]  office  of  organist ;  yet  that  the  writ  might  ^properly  issue,  calling 
on  the  vicar,  churchwardens,  and  parishioners,  to  proceed  to  the 
election  of  an  organist.  Organs  are  not  of  very  ancient  date,  and, 
therefore,  authorities  are  not  likely  to  be  found  in  the  books  upon 
the  subject;  but  analogous  decisions  are  found,  and,  it  is  sub- 
mitted, that  the  major  part  of  the  inhabitants  may  clearly  lay 
a  rate  to  defray  the  expenses  incident  to  maintaining  the  organ  and 
paying  the  organist.  It  is  laid  down  in  2  Boll.  Abr.  tit.  "  Prohi- 
bition," (E),  pi.  4,  '^  Si  le  pluis  part  del  parishioners  d*un  parish 
[la  ou]  (1)  sont  4  bells  agree  que  la  serra  fait  un  fifth  bell,  et  ceo 
font  accordant,  et  font  un  rate  pur  payment  pur  luy ;  ceo  liera  le 
meinder  parte  del  parishioners  coment  que  ils  ne  agree  al  ceo,  car 
auterment  ascun  obstinate  persons  poient  hinder  ascun  chose 
intend  et  que  est  fit  pur  le  ornament  del  Esglise :  "  and,  in  the  case 
of  The  Churchwardens  of  St.  John  Margate  v.  The  PariMoners, 

(1)  Cou  la  in  Bo.  Ab.,  ou  ^  in  this  report,  neither  of  which  will  make 
even  in  **  law-French." — F.  P. 
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Vicar,  and  Inhabitants  of  the  Sameii),  a  faculty  for  erecting  an      Ex  parte 

organ  was  held  to  be  good.     In  the  present  case,  the  organ  has 

been  erected  beyond  the  time  of  living  memory.     *     *     A  poll  has 

been  substantially  refused  to  Miss  Le  Gren ;  for,  although  the  votes 

in  her  favour  were  taken,  they  were  not  received  and  treated  as 

actual  votes,  but  marked  merely  as  votes  tendered.     Miss  Le  Gren 

had  the  majority  of  votes  in  her  favour  on  that  occasion ;  and  it 

cannot  be  denied  that  the  majority  of  the  inhabitants  have  the 

right  to  bind  the  rest,  and  that  a  poll  is  an  incident  to  the  election 

of  every  parish  office  :  *Camphell  v.  Maund  (2).     *     *     Here  the       [  *574  ] 

will  of  the  majority  of  the  electors,  who  were  in  favour  of  Miss 

Le  Gren,  has  been  disregarded,  and  the  election  is  consequently  void. 

(Patteson,  J :  The  difficulty  that  I  feel  is,  whether  the  office  of 
an  organist  be  an  office  known  to  the  common  law.  Whether,  even 
if  it  be  conceded  that  the  expenses  may  be  paid  out  of  a  rate,  the 
parishioners  may  not,  if  they  choose,  refuse  to  have  an  organist 
at  all.) 

At  all  events  those,  who  by  the  existing  arrangements  are  liable  to 
pay  the  salary,  are  entitled  to  vote  in  the  election.  Although  the 
place  of  organist  be  not  in  strictness  what  Lord  Goke  would  have 
termed  an  office  ;  yet  the  Gourt  will  not,  on  that  account,  refuse  to 
grant  a  mandaimia.     *     *     * 

Cur.  adv.  rt/ft. 

Patteson,  J. : 

This  was  an  application  for  a  mandamm  to  the  vicar,  church- 
wardens, and  parishioners  of  St.  Stephen,  Goleman  Street,  to 
proceed  to  the  election  of  an  organist,  or  to  admit  Miss  Le  Gren 
into  that  office. 

On  looking  at  the  authorities,  I  cannot  find  any  which  go  the 
length  of  saying  that  I  can  issue  such  a  writ  for  the  election  of  an 
organist.  The  utmost  that  Lord  Stowell  decided  in  the  case  of 
The  Churchwardens  of  St.  John's  Margate  y.  The  Parishianers,  Vicar, 
and  Inhabitants  of  the  *Same  (i)  was,  that  he  would  grant  a  faculty  [  *hu  ] 
for  erecting  an  organ,  because  the  majority  of  the  parishioners 
might  direct  a  rate  for  keeping  it  up,  and  paying  the  organist. 
That  is  the  utmost  extent  to  which  that  case  goes,  and  I  cannot  find 
that  the  other  authorities  carry  it  any  farther.  I  therefore  think  it 
is  impossible  that  a  mandamus  should  go  to  the  inhabitants  generally, 

(1)  1  Hagg.  C.  B.  198.  (2)  44  £.  R.  619  (6  Ad.  &  £1.  866.; 

seo  S,  C,  1  N.  &  P..558). 
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Bz  parte  to  elect  an  organist.  The  only  case  I  have  fonnd  in  which  a  writ 
B  *BKN.  ^^^  issued  to  the  inhabitants  at  large  is  Rex  v.  Wix  (i).  There  the 
parishioners  were  commanded  to  meet  and  elect  churchwardens,  bat 
that  is  a  very  di£ferent  matter,  and  I  can  find  no  case  which  says 
that  the  Court  can  issue  a  mandamus  for  a  purpose  like  the  present 
In  this  case,  it  is  true,  that  there  has  been  from  time  to  time  a 
vote  for  the  expenses  of  the  organist  out  of  the  Church  rate ;  but 
I  see  nothing  to  prevent  the  parishioners  from  rescinding  their 
appointment  of  organist,  and  determining  for  the  future  to  have 
none. 

With  respect  to  the  other  alternative  of  the  motion,  I  do  not  think 
this  is  a  case  in  which,  even  if  I  had  the  power,  I  ought  to  interfere. 
The  facts  appear  to  be,  that  at  the  first  vestry  meeting  a  committee 
was  appointed  to  reduce  the  number  of  candidates  to  six,  and  that 
each  of  those  six  should  perform  the  service  on  a  separate  Sunday. 
Sixty  candidates  offered  themselves,  and  they  were  reduced  by  the 
committee  to  six.  Miss  Le  Cren  was  not  amongst  the  six.  It 
appears  that  one  afterwards  retired.  At  a  subsequent  meeting  of 
the  vestry,  the  minutes  of  the  former  meeting  at  which  this  resolu- 
tion was  carried  unanimously,  were  confirmed  without  objection ; 
and  then  an  election  took  place,  confined,  it  is  true,  to  those  five ; 
and  the  successful  candidate  declared  duly  elected.  I  collect  from 
the  affidavits  that  this  was  the  mode  of  proceeding  adopted  on 
the  occasion  of  the  last  vacancy.  I  cannot  see  that  this  was  an 
unreasonable  mode  of  conducting  the  election  ;  or  that  it  was  not 

[  *576  ]  competent,  under  such  an  ^arrangement,  to  say  that  no  votes  should 
be  given  for  any  but  the  six  selected  candidates,  and  to  declare  that 
the  votes  given  for  any  other  person  were  thrown  away. 

Rule  refused. 
1845.  COX  V.  BALNE(2). 

f  T^j  (2  Dowl.  &  L.  718—721 ;  S.  C.  14  L.  J.  a  B.  95 ;  9  Jur.  182.) 

Where  an  iinder-sheriff,  who  was  acting  as  attorney  for  certain  creditors 
of  the  defendant,  informed  them  of  a  writ  of  fieri  facias  at  the  suit  of  the 
plaintiff,  having  been  placed  in  his  bands  to  execute,  by  which  means  the 
issuing  of  a  fiat  in  bankruptcy  against  the  defendant  was  accelerated,  and 
the  plaintiff's  execution  thereby  defeated ;  the  Court  refused  to  grant  the 
sheriff  relief  under  the  Interpleader  Act 

This  was  an  application  on  behalf  of  the  Sheriff  of  Dorsetshire 
for  an  interpleader  rule,  under  the  following  circumstances.  It 
appeared  that  a  writ  ot  fieri  facias  on  a  judgment  entered  up  by  the 

(1)  36  E.  E.  645  (2  B.  &  Ad.  197).  (2)  E.  S.  C.  Ord.  LVH.  r.  2  (h). 
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plaintiff  against  the  above  defendant  on  a  warrant  of  attorney,  was  Cox 
delivered  to  the  Under-sheriff  of  Dorsetshire  on  the  5th  of  December,  balne. 
1844,  and  on  the  same  day  the  goods  of  the  defendant  were  seized 
in  execution.  On  the  following  day,  the  under-sheriff  received  a 
notice  of  a  claim  to  the  goods  in  question  from  certain  parties, 
claiming  under  a  deed  of  settlement.  On  the  7th  of  December,  a 
fiat  in  bankruptcy  issued  against  the  defendant.  An  interpleader 
summons  had  been  obtained  on  behalf  of  the  sheriff,  on  the  9th  of 
December,  which  was  heard  before  Mr.  Justice  Wightman,  at 
Chambers,  and  discharged.  That  application  was  opposed  on  behalf 
of  the  plaintiff,  on  an  affidavit  of  the  plaintiff's  attorney,  stating 
that  he  was  informed,  and  believed  that  at  the  time  of  the  issuing 
of  the  writ  oi  fieri  facius  at  the  suit  of  the  plaintiff,  the  under-sheriff 
was  acting  as  agent  to  the  petitioning  creditor  under  the./{af  against 
the  defendant ;  and  that  after  the  writ  had  reached4iis  hands,  and 
before  the^at  was  issued,  the  under-sheriff  had  made  a  communica- 
tion to  the  parties  prosecuting  the  fiat,  by  which  the  issuing  of  such 
fiat  had  been  accelerated,  and  the  plaintiff's  execution  frustrated. 
The  affidavit  also  *stated  that  on  delivering  the  writ  of  fieri  facias  [  •7i9  ] 
to  the  under-sheriff  on  the  5th  December,  he  looked  at  the  amount 
indorsed,  and  then  observed,  that  it  would  be  of  no  use  to  execute 
the  writ,  as  a  docket  would  be  immediately  struck  against  the 
defendant ;  that  the  deponent  thereupon  requested  him  to  execute 
a  bill  of  sale  to  the  execution  creditor ;  but  that  he  refused  to  do  so, 
notwithstanding  there  was  ample  time  for  that  purpose.  The 
affidavit  of  the  under-sheriff  in  answer,  denied  collusion ;  and 
stated  that  before  the  writ  of  fi.  fa.  in  question  reached  his  hands, 
he  had  been  concerned  for  certain  creditors  of  the  defendant ;  but 
it  did  not  negative  the  fact,  that  he  had  made  a  communication,  by 
which  the  issuing  of  the  fiat  had  been  accelerated. 

Barstow  now  applied,  on  behalf  of  the  sheriff,  for  an  inter- 
pleader rule : 

He  submitted,  that  under  these  circumstances,  the  under-sheriff 
was  justified  in  the  course  he  had  pursued.  The  Act  6  &  7  Vict.  c.  78, 
having  repealed  the  22  Geo.  II.  c.  46,  by  the  14th  section  of  which 
Act  it  was  provided,  that  no  under-sheriff  or  his  deputy,  should  act 
as  a  solicitor,  attorney,  or  agent,  or  set  out  any  process  at  any  place 
where  he  should  execute  the  office  of  under-sheriff,  under  a  penalty 
of  502. ;  he  was  bound,  both  with  a  view  to  the  interests  of  those 
clients,  for  whom  he  had  been  previously  concerned,  and  also  for 


876  1845.     Q.  B.     2  DOWL.  &  L.  719—721.  lJt.K. 

Cox         the  protection  of  the  general  creditors,  when  a  fiat  was  about  to 
Balns.      issue,  to  make  the  communication  in  question.     *     *     *     The  case 
is  altogether  different  from  that  of  Dudden  v.  Lotig  (i),  which  at 
first  sight  might  appear  an  authority  against  the  present  applica- 
tion.    *     *     ♦ 

[  720  J       Williams,  J. : 

There  is  no  doubt  that  the  facts  in  the  case  of  Dudden  v.  Long, 
which  has  been  referred  to,  were  much  stronger  than  in  the  present 
instance;  but  that  case  is  important,  as  recognizing  the  principle 
on  which  an  under-sheriff  ought  to  act ;  namely,  that  of  entire 
impartiality  between  the  contending  parties.  Though  it  is,  no 
doubt,  competent  to  the  under-sheriff,  under  the  statute  referred 
to,  to  act  as  an  attorney  during  his  under-shrievalty ;  still  he  is  not 
at  liberty  to  take  any  steps  which  may  have  the  effect  of  defeating 
a  writ  of  execution  which  has  been  delivered  into  his  hands.  Mr. 
Barstow  admitted,  and  indeed  it  must  be  assumed,  that  the  under- 
sheriff  did,  in  fact,  make  the  communication  complained  of ;  and  in 
referring  to  the  case  of  Dudden  v.  Long^  which  he  very  properly 
brought  to  my  notice,  attempted  to  distinguish  it  from  the  present. 
I  think  he  has  not  done  so  successfully.  The  under-sheriff  had  no 
right  to  make  a  communication,  of  which  the  effect  might  be  to 
hasten,  more  or  less,  the  issuing  of  the  fiat,  and  he  ought  to  have 
refrained  from  giving  assistance  to  either  party.  The  rule  on  which 
[  ^721  ]  the  Courts  act  in  cases  of  *lachesy  shows  how  strictly  they  hold  the 
sheriff  to  his  duty  before  they  consent  to  interpose  in  the  manner 
now  prayed  for;  and  the  reason  on  which  that  rule  is  founded, 
applies  much  more  strongly  to  proceedings  which  may  essentially 
affect  the  rights  of  parties  who  come  to  the  sheriff  for  assistance. 
While  the  execution  is  pending,  the  under-sheriff's  mouth  ought  to 
be  closed :  that  has  not  been  the  case  here.  The  sheriff  may  resort 
to  any  other  remedy  which  may  be  open  to  him,  but  he  has  not 
entitled  himself  to  the  one  he  now  seeks. 

Rule  refused. 

Barstow  then  applied  for  and  obtained  four  days*  time  for  the 
sheriff  to  make  his  return  to  the  writ. 

(1)  1  Bing.  N.  0.  299  ;  1  Scott,  281 ;  3  DowL  139. 
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TXJNLEY  AND  HODSON  v.  EVANS.  ims. 

(2  Dowl.  &  L.  747—752 ;  8.  C.  14  L.  J.  Q.  B.  116.)  [  747  ] 

In  an  action  for  work  and  labour  by  A.  and  B.,  who  were  partners  at  the 
time  that  the  cause  of  action  accrued,  the  defendant  put  in  evidence  a 
letter  written  by  C,  who  had  since  the  transaction  become  a  partner  with 
B.  in  the  room  of  A.,  admitting  that  the  plaintiffs  had  given  credit  to 
another  party :  Held  inadmissible,  without  proof  that  C.  had  authority 
from  B.  to  make  the  statement. 

This  was  an  action  of  debt,  to  recover  the  value  of  work  done 
and  materials  provided  for  the  defendant,  and  for  the  carriage  of 
the  goods  of  the  defendant,  and  for  money  due  on  an  account 
stated :  to  which  the  defendant  bad  pleaded  tbe  general  issue.  At 
the  trial,  wbicb  took  place  in  October,  at  tbe  Sheriff's  Court  in 
London,  it  appeared,  on  tbe  case  for  the  plaintiffs,  that  tbe  plaintiffs 
were  carriers  by  water,  and  tbe  defendant  a  manufacturer  of  earthen- 
ware, who  was  in  tbe  babit  of  sending  bis  goods  by  tbe  plaintiff's 
boats.  That  tbe  sum  for  wbicb  tbe  action  was  brought,  was  a  sum 
of  182.  18^.,  for  the  carriage  of  certain  goods  consigned  by  tbe 
defendant  to  bis  agent,  Mr.  Floyd :  that  on  tbe  arrival  of  those 
goods,  tbe  plaintiffs  refused  to  deliver  them  to  Mr.  Floyd,  unless  be 
would  give  a  guarantee  for  tbe  amount  of  tbe  freight ;  and  that 
Mr.  Floyd  accordingly  gave  tbe  following  guarantee : 

**  To  Mbssrs.  Tunlby  and  Hodson, 

"Gbntlbmbn, — I  bold  myself  responsible  for  tbe  boat  load  of 
bottles  from  Mr.  Evans,  of  Ilkeston,  wbicb  arrived  at  your  wharf, 
May  22nd,  1848. 

(Signed)        "  Chas.  Floyd. 

"  May  25,  1848." 

That  at  tbe  time  in  question,  tbe  plaintiffs,  Tunley  and  Hodson, 

were  in  partnership ;  that  Hodson  bad  since  retired  ;  *and  that  the       [  *748  ] 

plaintiff,  Tunley,  and  one  Simpson,  were  now  in  partnership.    On 

tbe  part  of  tbe  defendant,  a  letter  written  by  Simpson  to  tbe 

defendant  was  put  in,  to  tbe  following  effect : 

"  London,  January  24,  1844. 
"Mr.  Evans, 

"Sir, — Mr.  Floyd  informs  me,  you  had  arranged  with  Mr.  Tunley 
to  settle  your  account  with  him.  I  beg  to  say,  that  Mr.  Tunley  has 
said  nothing  to  me  on  the  subject ;  if  be  bad,  it  would  make  no 
difference,  as  we  shall  not  look  to  you  for  tbe  182.  18«.  Oei.,  for  wbicb 
Mr.  Floyd  is  accountable.  To  oblige  him  I  have  renewed  his  bill 
with  expenses,  192.  7tf.  2c2.,  for  one  month,  due  February  26tb, 
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TuKLKT      1844.     Your  claims  upon  ub  (you  say)  are  221.  18«.  Id.     After 
KvAKs.       making  inquiries,  I  find  there  is  not  less  than  151,  17«.  2<2.  which 
we  shall  not  allow.     Your's,  &c. 

"  John  SmpsoK. 

"  P.S. — I  shall  furnish  Mr.  Tunley  with  particulars  of  your  account 
in  a  few  days." 

The  reception  of  this  letter  in  evidence  was  objected  to  by  the 
plaintiffs^  on  the  ground  that  it  could  not  be  evidence  against  the 
plaintiffs,  Simpson  not  being  a  partner  at  the  time,  and  no  authority 
being  shown  to  him  to  write  it.  The  learned  Commissioner  over- 
ruled the  objection.  An  invoice  was  then  put  in,  signed  by 
Simpson,  charging  Floyd  with  an  account  of  182.  188.  due  to  the 
plaintiffs;  and  a  bill  of  exchange,  dated  18th  November,  1848, 
drawn  by  plaintiffs  on  Floyd,  and  accepted  by  Floyd,  due  16th  Jan., 
1844.  The  plaintiffs  then  proved  that  the  invoice  had  been  made 
out  in  Floyd's  name,  after  he  had  given  the  above  guarantee.  The 
learned  Commissioners  left  it  to  the  jury  to  say,  **  to  whom  did  the 
plaintiffs  originally  look  for  payment,  and  to  whom  was  the  credit 
given.  Primd  facie,  the  consignor  was  liable.  Did  the  mode  of 
proceeding  here  vary  the  priwd  facie  case?  If  the  plain tifiis  held 
[  *749  ]  *the  defendant  liable  originally,  no  subsequent  substitution  of 
another  would  exempt  him  under  his  present  plea  and  the  issue 
thereon ;  but  if  not  originally  liable,  the  defendant  was  entitled  to 
the  verdict.     The  jury  having  returned  a  verdict  for  the  defendant, 

Ltish  obtained  a  rule(i),  calling  on  the  defendant  to  show 
cause  why  the  verdict  entered  for  the  defendant  should  not  be  set 
aside,  and  a  verdict  entered  instead  for  the  plaintiffs;  or  for  a 
new  trial,  on  the  ground  of  misdirection  (2),  and  that  the  verdict 
was  against  evidence  (3). 

Humfrey  now  showed  cause : 

It  may  be  conceded  that  the  defendant  cannot  put  his  case 
higher,  than  by  treating  the  admission  of  Simpson  as  the  admission 
of  the  managing  clerk  of  the  plaintiffs.  As  such,  it  is  submitted, 
it  was  properly  receivable  in  evidence.  A  managing  clerk  most 
have  authority  to  make  any  admissions  which   would  naturally 

(1)  In  Michaelmas  Term.  alleged  misdirection  did  not  appear  in 

(2)  This  point  was  virtually  given      his  summing  up. 

up  on  the  argument;  as  upon  pro-  (3)  This    point    depended    on    the 

ductiou  of   the    sheriff's    notes    the      success  of  the  iirst. 
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occur  in  the  coarse  of  carrying  on  the  basiness.    An  admission  by      Tunlbt 
him  of  payment,  or  of  the  value  or  quantity  of  the  goods  furnished,       evans. 
would  unquestionably  be  evidence  against  his  employers ;  because, 
payment  to  him  would  be  sufiQcient,  and  because  he  has  the  care  of 
conducting  the  business.    ♦     ♦     * 

Lush,  in  support  of  the  rule  :  [  750  ] 

This  was  not  such  an  admission,  as  it  was  within  the  province  of 
a  clerk,  although  managing  the  business,  to  make.  Even  were  it 
clear  that  a  managing  clerk  could  make  an  admission,  with  reference 
to  whom  credit  was  given  by  him  in  the  course  of  managing  the 
business,  he  could  not,  it  is  submitted,  make  an  admission  as  to 
whom  credit  had  been  given,  before  he  entered  the  business,  as  in 
the  present  case.  There  may  be  an  implied  authority  by  a  partner 
who  retires  to  the  remaining  partner,  to  collect  the  debts  and  wind 
up  the  general  affairs  of  the  concern  ;  but  there  can  be  no  authority 
presumed  to  make  admissions  destructive  of  his  right  to  recover. 
The  admission  here  is  not  strictly  in  the  necessary  conduct  of  the 
business  :  Oarth  v.  Howard  (i).  A  recognition  of  the  admission  by 
Tunley  might  possibly  render  it  binding :  Wood  v.  Braddick  (2) ; 
Catt  V.  Howard  (3) :  but  here  no  evidence  of  any  recognition  has 
been  given.  The  renewal  of  the  bill  of  Floyd  may  have  been  quite 
independent  of  any  agreement  of  Simpson's. 

Cur.  adv.  vtUt. 

WiGHTMAN,  J. : 

This  was  a  motion  for  a  new  trial,  in  a  case  tried  at  the  Sheriff's 
Court  in  London,  and  in  which  *a  verdict  had  passed  for  the  [  *75i  ] 
defendant.  The  grounds  upon  which  the  application  was  made 
were :  first,  that  a  certain  letter,  written  by  a  person  of  the  name  of 
Simpson,  had  been  improperly  received  in  evidence ;  secondly,  that 
the  Judge  had  misdirected  the  jury ;  and  thirdly,  that  the  verdict 
was  against  evidence.  With  respect  to  the  second  objection,  I  do 
not  see  upon  the  Judge's  notes  any  foundation  for  it.  As  regards 
the  third  ground,  it  depends  upon  the  validity  of  the  first  objection  ; 
for  if  the  letter  of  Simpson  were  properly  receivable  in  evidence,  it 
is  impossible  to  say  that  there  was  not  sufficient  evidence  to  warrant 
the  jury  in  finding  a  verdict  for  the  defendant.  The  case  will, 
therefore,  resolve  itself  into  a  consideration  of  the  first  ground  of 

(1)  34  R.  R.  753  (1  Moo.  &  Sc.  628;  (2)  9  R.  R.  711  (1  Taunt.  104). 

8  Biiig.  451).  (3)  23  R.  R.  751  (3  Stark.  3). 
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TunLXT  objection^  which  I  am  of  opinion  must  prevail.  It  appears  that  the 
KvANs.  letter  in  question  was  written  by  Simpson,  who  at  the  time  of 
writing  it  was  a  partner  of  the  plaintiff  Tunley ;  but  it  has  been 
conceded  upon  the  argument,  and  I  think  rightly,  that  the  case 
cannot  be  put  higher  than  by  treating  him  as  the  clerk  of  Tunley» 
and  that  the  fact  of  his  being  a  partner  may  be  wholly  rejected,  as 
not  affecting  the  present  question.  Now  when  the  cause  of  action 
accrued,  Simpson  was  not  the  partner  of  the  plaintiffs,  nor  is  there 
any  evidence  that  he  was  in  any  way  connected  with  them ;  and 
the  only  question  is,  whether  he  can  bind  them  by  an  admission 
made  after  his  entry  iato  partnership  with  Tunley,  regarding  a 
transaction  which  took  place  prior  to  that  time.  In  order  to  make 
a  declaration  by  one  party  binding  on  another,  it  is  necessary  to 
show  that  the  person  was  authorized,  either  generally  in  carrying 
on  the  business,  or  with  reference  to  the  particular  transaction.  In 
the  present  instance,  however,  I  do  not  find  any  evidence  of  such 
authority  from  Tunley  to  Simpson,  with  regard  to  this  particular 
transaction,  or  any  evidence  by  which  such  an  implication  should 
necessarily  arise  from  the  situation  of  clerk  or  partner ;  and  no  case 
has  been  cited  which  would  show  that  he  could  bind  the  plaintiffs, 
[  •752  ]  either  as  clerk  or  partner,  without  such  proof  *being  given.  It 
therefore  appears  to  me,  that  the  letter  in  question  was  not  properly 
received  in  evidence,  and  the  rule  for  a  new  trial  must  conseqaently 
be  made  absolute. 

Rtde  abgoluU. 


1^-  In  re  HILLIARDCI). 

[  919  ]  (2  Dowl.  &  L.  919—921 ;  S.  C.  H  L.  J.  Q.  B.  225 ;  9  Jur.  664.) 

Where  the  attorney  of  the  defendant  had  given  an  undertaking  to  par 
the  debt,  in  consequence  of  which  the  plaintiff  stayed  proceedings;  the 
Court  enforced  the  undertaking;  although  it  was  yoid  under  the  4th 
section  of  the  Statute  of  Frauds. 

A  RULE  had  been  obtained  in  last  Term,  calling  upon  an 
attorney  of  the  name  of  Hilliard  to  show  cause  why  he  should  not 
pay  a  sum  of  292.,  in  pursuance  of  his  undertaking.  It  appeared 
that  Hilliard  had  acted  as  attorney  for  the  defendant  in  a  cause  of 
Wennington  v.  Forrester ;  and  that  on  notice  of  trial  being  given 
the  defendant  consented  to  execute  a  cognovit,  which  Hilliard 
attested  as  his  attorney.  It  was  asserted  in  the  affidavits  in  support 
of  the  rule,  and  not  contradicted,  that  Hilliard  was  aware,  at  the 

(1)  In  re  Woodfin  and  Wray  (1882)  51  L.  J.  Ch.  427. 
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time  of  the  execution  of  the  cognovit,  that  the  attestation  was  In  re 
invalid  for  not  following  the  fonn  required  by  the  1  &  2  Vict.  c.  110, 
8.  9.  The  plaintiff  afterwards  discovering  that  the  attestation  had 
been  informal,  obtained  a  Judge's  order  to  set  aside  the  cognovit 
and  execution  which  had  issued,  without  costs ;  which  beiug  done, 
he  proceeded  in  the  action.  Negotiations  were  then  entered  into; 
by  which  the  plaintiff  agreed  to  stay  proceedings,  on  Hilliard's 
giving  a  personal  undertaking;  which  he  did  in  the  following 
form  : 

'*  I  agree  to  pay  to  Mr.  Samuel  Smith  within  one  calendar  month 
from  this  day,  the  sum  of  twenty-nine  pounds.  Witness  my  hand, 
this  thirtieth  day  of  October,  1844. 

"J.   H.   HiLLIARD 

The  money  having  been  demanded  and  not  paid,  the  present 
rule  had  been  obtained. 

Martin  now  showed  cause  : 

This  is  a  promise  to  pay  the  debt  of  a  third  party,  and  is,  there- 
fore, void  under  the  4th  section  of  the  Statute  of  Frauds.  The 
meaning  of  that  section  is  not  that  a  contract,  coming  within  its 
terms,  shall  stand  for  all  purposes,  except  that  of  being  enforced  by 
action ;  but  that  the  contract  shall  be  altogether  void :  Carrington 
*v.  Roots  {\),  The  Court  will  not,  it  is  presumed,  exercise  a  [•920] 
summary  jurisdiction,  to  enforce  a  contract,  which  is  void  in 
law.    *     ♦     ♦ 

Gray,  in  support  of  the  rule : 

The  Court  may  force  an  attorney  in  this  way  to  do  justice, 
independent  of  any  binding  contract  in  law.  The  case  of  In  re 
Greaves  (2)  is  precisely  in  point,  and  has  been  acted  on  in  the  two 
subsequent  decisions  which  have  been  cited. 

It  was  also  acted  on  in  the  case  of  In  re  Hayward  (a)  in  this 

Court. 

Cur.  adv.  vult. 

COLEBIDOB,  J. : 

This  was  a  rule  to  enforce  the  performance  by  an  attorney  of  an 
undertaking  to  pay  the  sum  of  29Z.  for  his  client ;  and  the  ground 
taken  on  the  argument  was  that  the  contract  was  void  by  the 

(1)  46  B.  B.  583  (2  M.  &  W.  248).  (3)  H.  T.  1841,  not  reported. 

(2)  1  Cr.  &  J.  374,  n. 
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In  n        4th  section  of  the  Statute  of  Frauds,  for  want  of  a  consideration 
iLLTABo.     ^pp^^jJQg  QQ  ^}^Q  fi^^  Qf  II    i^  ^2kS  admitted,  that  in  the  case  of  In 

re  Greaves  (i),  the  same  objection  was  made  and  overruled  by  the 
Court  ;  and  that  in  two  other  cases,  rules  had  been  granted  on  the 
authority  of  that  case,  with  some  remark  on  it  by  the  learned 
Judges,  and  made  absolute  without  cause  shown.  And  I  have 
since  been  furnished  with  a  case,  not  I  believe  reported,  in  which 
my  brother  Williams  acted  upon  it  in  this  Court,  in  Hilary  Term, 
1841 :  In  re  Hayward. 

Against  this  authority  none  was  cited,  and  the  argument  used  was 
founded  entirely  on  considerations  of  contract.  It  seems  to  me 
[  *92i  ]  that  the  Court  does  not  interfere  merely  with  *a  view  of  enforcing 
contracts,  on  which  actions  might  be  brought,  in  a  more  speedy 
and  less  expensive  mode ;  but  with  a  view  to  securing  honesty  in 
the  conduct  of  its  officers,  in  all  such  matters  as  they  undertake  to 
perform  or  see  performed,  when  employed  as  such,  or  because  they 
are  such  officers.  The  Court  acts  on  the  same  principle,  whether 
the  undertaking  be  to  appear,  to  accept  declaration,  or  other  pro- 
ceedings in  the  course  of  the  cause,  or  to  pay  the  debt  and  costs.  It 
does  not  interfere  so  much  as  between  party  and  party  to  settle 
disputed  rights ;  as  criminally  to  punish  by  attachment,  misconduct, 
or  disobedience  in  its  officers.  In  this  view,  the  objection  relied  on 
does  not  apply.  I  have  no  desire  to  narrow  the  jurisdiction  of  the 
Court  as  to  these  undertakings  on  any  such  ground  as  the  present ; 
they  are  very  often  most  beneficially  made  for  both  parties  in  a 
cause,  and  there  would  be  great  injustice  in  letting  the  attorney 
loose  from  them,  after  the  party  has  foregone  the  advantage  or  paid 
the  price  which  was  the  consideration ;  while  there  is  no  hardship 
on  the  attorney  in  enforcing  them  ;  he  is  never  compelled  to  enter 
into  them ;  if  he  does,  he  should  secure  himself  by  his  arrangement 
with  his  client,  and  he  must  be  taken  to  know  the  legal  consequences 
of  his  own  act. 

Rul€  ctbsolute. 

(1)  1  Cr.  &  J.  874,  «. 
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NEWPORT  V.  HARDY.  i846. 

(2  Dowl.  &  L.  921—024 ;  8.  0.  14  L.  J.  Q.  B.  242.)  [■  pgi  ] 

In  an  action  of  debt  for  use  and  occupation,  the  defendant  may  show, 
under  the  general  issue,  that  J.  8.  had  recovered  a  judgment  in  ejectment 
for  the  premises,  and  that  to  avoid  being  turned  out  of  possession,  he  had 
attorned  and  paid  the  rent  subsequently  accruing  due  to  J.  8. :  but  he 
cannot,  with  respect  to  the  rent  previously  due,  set  up  as  a  defence  under 
this  plea,  that  he  has  paid  it  to  J.  8. 

This  was  an  action  of  debt  for  use  and  occupation,  to  which  the 
defendant  had  pleaded  the  general  issue.  At  the  trial,  which  took 
place  at  the  Sheriff's  Court  in  London,  the  plaintiff  proved  a  'prima 
f(kcie  case  of  rent  due  to  the  amount  of  18/.  Is.,  of  which  it  was 
agreed  that  2Z.  148.  were  due  on  the  27th  May,  1844.  The  defence 
was,  that  one  ^Joshua  Clark  had  in  1887  recovered  judgment  in  [  •922  ] 
ejectment  for  the  premises  against  the  casual  ejector  ;  which  judg- 
ment was  revived  by  scire  facias  on  the  8th  of  May,  1844.  On  the 
27th  of  May,  the  defendant  had  notice  of  these  proceedings  from 
Clark's  solicitor,  and  was  told  that  a  writ  of  possession  would  be 
executed,  and  he  would  be  turned  out,  unless  he  attorned  and  paid 
rent  to  him ;  whereupon  he  accordingly  paid  the  sum  of  2/.  14s., 
being  the  rent  then  due,  deducting  taxes,  and  had  continued  since 
that  time  to  pay  the  rent  to  Clark.  It  was  objected  that  this 
defence  was  not  available  under  the  plea  of  the  general  issue  ;  but 
the  learned  Commissioner  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  reserving  to  the  defendant  the  liberty  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  verdict  to  2/.  14s. 

Tomlinson,  having  obtained  a  rule  nisi  accordingly  ; 

Humfrey  showed  cause : 

If  a  recoverer  in  ejectment  stand  in  the  same  light  as  the  mort- 
gagee of  the  premises,  it  cannot  be  denied  that  the  case  of  Waddi- 
love  V.  Bamett  (1)  is  an  authority  to  show  that  as  respects  the  rent 
accruing  due  subsequent  to  the  notice  to  the  defendant,  the  defence 
is  open  under  the  general  issue.  But  that  case  is  also  an  authority 
expressly  in  point,  that  with  respect  to  the  rent  which  had  previously 
accrued,  the  defence  should  have  been  specially  pleaded.  The 
plaintiff,  therefore,  is  entitled,  at  any  rate,  to  the  verdict  for  2/.  14$. 

Tomlinson,  in  support  of  the  rule  : 
A  mortgagee  is  entitled  to  by-gone  rents,  as  well  as  such  as 

(1)  2  Bing.  N.  C.  538 ;  2  Scott,  763 ;  4  Dowl.  347. 
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Newport     sabseqaently  accrue  due :  Pope  y.  Biggs  (i) ;   and  a  recoverer  in 
Hardt.      ejectment  stands  npon  the  same  footing. 

(Coleridge,  J. :  Pope  y.  Biggs  is  only  an  authority  that  a  mort- 
[  *(^23  ]      gagee  can  recover  *by-gone  rents  that  remain  unpaid.) , 

The  present  is  even  a  stronger  case  than  that  of  payment  to  a  mort- 
gagee ;  for  here  there  could  be  no  election.  The  case  of  Hodgson 
V.  Gascoigne  (2)  shows  that  the  recovery  in  ejectment  relates  back  to 
the  date  of  the  demise  as  laid  in  the  declaration,  and  that  the 
relation  between  landlord  and  tenant  ceases  from  that  time. 

Cur.  adv.  rw/f. 

Coleridge,  J.  (after  stating  the  facts  of  the  case  as  above) : 

Upon  the  argument  it  was  not,  I  think,  seriously  contended  that 
the  judgment  with  notice,  and  the  bond  fide  threat  of  a  writ  of 
possession  followed  by  an  attornment  thereon  to  the  recoverer  in 
the  ejectment,  were  not  equivalent  to  an  eviction ;  so  that  the  sub- 
sequent occupation  was  by  his  permission,  and  not  by  that  of  the 
plaintiff,  the  former  landlord.  And  it  was  admitted,  if  that  were 
so,  that  Waddilove  v.  Bai-neit  (8)  had  decided  that  this  might  be 
given  in  evidence  under  nunqtiam.  indebitatus  :  and  that  the  action 
was  answered  as  to  the  subsequently  accruing  rent.  But  the  same 
case  was  relied  on,  to  show  that,  with  regard  to  the  rent  due  before 
the  notice,  the  defendant  could  only  be  discharged,  if  at  all,  by  a 
special  plea  ;  for  that  de  facto  the  previous  occupation  had  been  by 
permission  of  the  original  landlord,  the  plaintiff,  and  that  its 
character  was  not  altered  by  the  subsequent  notice  and  attornment. 
And  unless  there  be  some  distinction,  material  to  the  present 
purpose,  between  the  relation  of  the  mortgagor  and  his  tenant 
before  notice,  and  that  of  the  recoveree  in  a  judgment  in  ejectment 
and  his  tenant  before  notice,  this  argument  will  be  just.  For  the 
defendant  it  was  contended  that  there  was  such  a  distinction  ;  and 
Hodgson  v.  Gascoigne  (2)  was  relied  on  as  showing,  that  from  the 
day  of  the  demise  in  the  ejectment  the  defendant  was  a  mere 
[  '924  ]  ^trespasser,  and  of  course  not  liable  to  the  payment  of  any  rent  as 
an  occupier  under  contract,  or  by  permission.  That  case  decided, 
that  where  the  landlord  recovered  in  ejectment  for  a  forfeiture 
against  his  tenant,  the  tenancy  ceased  from  the  day  of  the  demise : 

(1)  32  B.  B.  665  (9  B.  &  C.  245 ;  (3)  2  Bing.  N.  C.  538 ;  see  S.  C.   2 
Bee  S.  C.  4  Man.  &  Ry.  193).                      Soott,  763 ;  4  Dowl.  347. 

(2)  24  B.  B.  295  (5  B.  &  Aid.  68). 
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the  landlord  had  treated  the  tenant  as  a  trespasser  from  that  day,  Nbwpobt 
and  the  judgment  showed  that  he  was  so:  consequently,  the  habot. 
growing  crops  were  his,  not  the  tenant's,  and  he  could  not  claim  a 
year's  rent,  to  be  paid  to  him  by  the  sheriff,  under  the  statute  of 
Anne,  out  of  the  goods  seized  under  an  execution  at  the  suit  of  a 
third  person,  for  that  right  was  only  given  to  a  landlord  in  the  case 
of  an  existing  tenancy.  This  is  a  sound  decision,  but  it  concludes 
nothing  as  between  the  tenant,  and  a  person,  the  apparent  owner, 
under  whom  he  has  taken  possession,  and  by  whose  permission 
de  facto,  he  has  occupied  land.  However  infirm  or  merely  colour- 
able the  title  of  Newport,  he,  in  fact,  gave  possession  to  Hardy,  and 
Hardy  has  occupied  by  his  permission.  And  no  consequences  in 
law  follow  from  the  judgment  in  ejectment  affecting  these  facts; 
whether  it  be  considered  as  a  judgment  against  Newport,  or  against 
Hardy,  it  leaves  their  relation  to  each  other  untouched.  Now  these 
two  facts  of  possession  had  from  Newport,  and  occupation  by  his 
permission,  are  all  that  are  denied  by  the  plea  :  the  promise  to  pay 
is  implied  by  law.  If  the  defendant  had  intended  to  rely  on  the 
notice  and  eviction  as  furnishing  a  reason  why  he  should  not  pay 
in  spite  of  the  occupation  by  plaintiff's  permission,  he  should  have 
pleaded  them  in  confession  and  avoidance.  Waddilove  v.  Barnett  (i) , 
therefore,  seems  to  me  to  govern  this  case  on  both  points.  The 
rule,  therefore,  will  be  absolute  to  reduce  the  damages  to  21.  148., 
and  discharged  as  to  the  remainder. 

Rule  accordingly. 

HAWKYARD  and  Another  v.  STOCKS  and  Others  (2).       iwfi. 

(2  Dowl.  &  L.  936—939 ;  S.  C.  14  L.  J.  Q.  B.  236.)  [  935  ] 

A  cause,  after  issue  joined,  having  been  referred  to  arbitration,  but  no 
power  given  to  award  a  verdict;  the  arbitrator  awarded  a  verdict  to  be 
entered  for  the  defendants,  and  directed  the  plaintiffs  and  defendants 
respectively  to  execute  mutual  releases  of  all  manner  of  actions,  &c. : 
Held,  tliat  the  award  was  bad  for  excess  of  authority,  and  that  that  portion 
of  it  ordering  a  verdict  to  be  entered  could  not  be  rejected  as  redundant ; 
since,  if  struck  out,  the  meaning  of  the  award  would  be  altered. 

An  affidavit  verifying  a  copy  of  the  award  to  be  a  true  copy,  need  not 
state  that  the  copy  has  been  compared  with  the  original  award. 

Parties  are  not  bound  to  take  office  copies  of  exhibits  attached  to 
affidavits. 

This  cause  after  issue  joined,  was  referred  by  a  Judge's  order  to 
arbitration,  ''the  costs  of  the  cause  to  abide  the  event,  and  the 

(1)  2  Bing.  N.  a  538 ;  see  S.  C,  2  (2)  Everest  v,  Ritchie  (1862)  7  H.  &  N. 

Scott,  763 ;  4  Dowl.  347.  698,  31  L.  J.  Ex.  350,  351. 
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Hawkyard  costs  of  the  reference  and  award  to  be  in  the  ^discretion  of  the 
Stocks.  arbitrator ;  *'  but  no  power  was  given  to  direct  a  verdict  to  be 
[  •037  ]  entered.  The  award,  which  was  made  "of  and  concerning  the  pre- 
mises/'directed  that  a  verdict  should  be  entered  for  the  defendants 
on  all  the  issues  joined  between  the  parties  in  the  cause  ;  and  that 
the  plaintiffs  and  the  defendants  should  respectively  bear  and 
sustain  the  costs  incurred  by  them  respectively  in  and  about  this 
reference,  and  should  respectively  pay  a  moiety  of  the  costs  of  the 
award ;  and  that  the  plaintiffs  and  defendants  should,  respectively, 
on  the  request  and  at  the  costs  and  charges  of  the  party  requiring 
the  same,  sign  and  seal,  and  as  their  respective  act  and  deed 
deliver,  each  unto  the  others  of  them,  mutual  general  releases  in 
writing,  of  all  and  all  manner  of  action  and  actions,  cause  and 
causes  of  action,  bills,  bonds,  covenants,  debts,  suits,  specialties, 
controversies,  claims  and  demands  whatsoever. 

A  rule  had  been  obtained  in  last  Michaelmas  Term,  &c.,  to  set 
aside  the  award  on  the  following  grounds : 

1.  That  the  arbitrator  had  not  awarded  on  all  the  matters  in 
difference  between  the  parties,  and  that  the  award  was  not  final. 

2.  That  the  arbitrator  had  exceeded  his  authority  in  awarding  a 
verdict  to  be  entered  for  the  defendants. 

The  rule  was  drawn  up  on  reading  the  af&davit  of  W.  P.  Dickson, 
clerk  to  the  plaintiffs'  agents,  and  the  copy  award,  or  umpirage 
thereto  annexed.  Dickson  deposed  "  that  the  paper  writing  here- 
unto annexed  marked  D,  is  a  true  copy  of  the  award  or  umpirage 
of  George  Thompson  Lister,  of  Bradford,  in  the  county  of  York," 
&c.,  "  as  this  deponent  has  been  informed  and  believes :  '*  and  that 
he  received  the  said  paper  writing  from  the  plaintiffs'  attorney  in 
the  country. 

Addison  now  showed  cause,  and  took  a  preliminary  objection 
that,  although,  the  af&davit  of  Dickson  referred  to  a  paper  annexed, 
there  was  no  such  paper  attached  to  the  af&davit;  and,  there- 
[  *938  ]  fore,  the  award  was  not  before  the  Court ;  and  *that  another 
affidavit  to  which  a  copy  was  annexed,  was  not  properly  entitled  in 
the  cause,  and,  therefore,  could  not  be  used.  He  cited  Sherry  v. 
Oke  (1).  He  also  contended  that  the  affidavit  of  Dickson,  even  had 
a  copy  of  the  award  been  annexed,  was  informal ;  as  it  should  have 
stated  that  the  copy  of  the  award  had  been  compared  with  the 
original. 

(1)  3DowL  349. 
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Cowling^  contra :  Hawktard 

V. 

This  is  only  an  ofiSce  copy  of  the  affidavit,  and  the  practice  now  Stocks. 
is  not  to  take  office  copies  of  papers  annexed  to  the  affidavits.  It 
is  clear  the  award  must  have  been  attached  to  the  original  affidavit 
when  sworn,  or  the  rule  could  not  have  referred  to  it.  The  affidavit 
is  sufficient  in  terms,  as  the  party  seeking  to  set  aside  the  award, 
may  have  no  opportunity  of  seeing  the  original. 

COLBBIDOB,  J. : 

The  Master  informs  me  that  parties  are  not  bound  to  take  office 
copies  of  papers  annexed  to  an  affidavit.  With  respect  to  the 
objection,  that  the  affidavit  should  have  stated  that  the  copy  was 
compared  with  the  original,  it  is  a  sufficient  answer,  that  cases  may 
frequently  occur,  where  a  party  may  never  see  the  original  award, 
but  only  have  a  copy  furnished  him. 

Addison  : 

With  regard  to  the  award,  it  must  be  admitted  that  the  arbitrator 
has  exceeded  his  authority  in  directing  a  verdict  to  be  entered  for 
the  defendants.  But  that  portion  of  it  may  be  treated  as  surplusage, 
and  the  award  is  sufficiently  final  without  it;  for  the  award  of 
mutual  releases  would  settle  the  costs  in  the  action,  and  amounts 
to  a  8tet  processus.  He  referred  to  Birks  v.  Trippet  (i),  Wharton 
V.  King  (2),  and  Wynne  v.  Edtvards  (3). 

Cowling,  in  support  of  the  rule,  was  not  called  upon. 

Coleridge,  J. :  [  939  ] 

The  costs  of  the  cause  were  to  abide  the  event  of  the  award.  By 
the  award  of  a  verdict  for  the  defendants,  the  arbitrator  must 
clearly  have  meant  to  give  the  defendants  the  costs;  and  the 
argument  against  the  present  rule  is,  that  that  intention  is  not 
inconsistent  with  the  other  parts  of  the  award,  if  standing  alone. 
But  if  I  am  to  take  no  notice  of  that  part  of  the  award  which 
directs  the  verdict  to  be  entered  for  the  defendants ;  then  they  will 
have  to  execute  a  release,  and  so  lose  the  costs  of  the  action  which 
the  arbitrator  meant  to  give  to  them.  The  rule  as  to  redundancy 
not  vitiating  an  award,  only  applies  where  the  redundant  matter 
being  struck  out,  the  sense  of  the  award  remains  the  same.    Here 

(1)  1  Wms.  Saund.  32.  (3)  12  M.  &  W.  708;  1  Dowl.  &  L. 

(2)  36  B.  £.  643  (2  B.  &  Ad.  528).         976. 
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Hawktabd  the  words  in  the  release  "  all  manner  of  actions,"  mean  all  mamiAr 
Stocks.  of  actions  excepting  this  one ;  and,  therefore,  would  not  be  final, 
if  so  much  of  the  award  as  relates  to  the  finding  a  verdict  for  the 
defendants  were  to  be  struck  out.  The  arbitrator,  it  is  admitted, 
has  exceeded  his  authority  in  awarding  a  verdict  to  be  entered; 
and,  as  that  part  cannot  be  rejected  without  altering  the  sense  of 
the  rest  of  the  award,  this  rule  must  be  made  absolute. 

RuU  absolute. 

1846.       In  re  GEORGE  MORPHETT,  JOHN  MORPHETT,  axd 
L967]  WILLIAM  WITHERDEN,   and  Others. 

(2  Dowl.  &  L.  967—980 ;  S.  C.  14  L.  J.  Q.  B.  259 ;  10  Jur.  646.) 

By  a  deed  of  submission  dated  the  2dth  of  August,  1840,  between  Q.  M., 
J.  M.,  and  W.  W.,  as  trustees  and  executors  of  G.  M.  deceased,  &c.,  and 
also  as  trustees,  &c.,  and  B.  M. ;  after  reciting  that  disputes  bad  arisen 
between  the  parties  touching  the  estate  and  effects  of  G.  M.,  deceased,  and 
touching  several  other  matters  and  things,  the  parties  referred  the  same  to 
the  award  of  T.  S.  and  J.  J.,  and  such  third  person  as  umpire  as  they 
should  appoint,  and  agreed  to  abide  by  their  award  touching  the  premises 
or  '*  any  thing  in  any  wise  relating  thereto."  The  arbitrators  made  an 
award  directing  that  B.  M.  should  pay  a  certain  simi  to  G.  M.,  J.  M.,  and 
W.  W.,  but  not  stating  whether  it  was  payable  to  them  in  their  character 
of  trustees  and  executors,  &c.  or  of  trustees,  &c.  They  also  directed  that 
it  should  be  payable  with  interest  up  to  a  day  subsequent  to  the  date  of  the 
award;  and  if  not  paid  by  that  day,  G.  M.,  J.  M.  and  W.  W.  were 
authorised  to  withhold  the  payment  of  a  certain  annuity,  by  the  same 
award  directed  to  be  paid  by  ihem  to  B.  M. ;  until  out  of  the  arrears  of 
such  annuity,  the  said  sum  should  be  liquidated :  Held,  that  the  arbitrators 
had  exceeded  their  authority,  and  that  the  award  was  bad. 

On  the  same  day  that  the  deed  was  executed,  the  arbitrators  indorsed 
the  following  memorandum  at  the  foot  of  it,  in  the  presence  of  the  parties : 
"  Memorandum,  that  before  proceeding  with  the  within-mentioned  arbitra- 
tion, we  appoint  W.  L.  to  be  umpire  in  case  we  cannot  agree  about 
making  our  award ;  and  that  the  said  award  is  to  be  delivered  on  or  before 
the  3rd  day  of  November  next : "  Held,  that  they  had  no  authority  to 
limit  the  time,  as  the  deed  did  not  do  so,  so  as  to  vitiate  an  award  made 
subsequently  to  the  time  limited. 

One  of  the  parties  to  the  deed  had  no  notice  of  a  meeting  of  the 
arbitrators,  at  which,  however,  no  business  was  transacted  beyond  adjourn- 
ing the  meeting.  He  afterwards  attended  at  a  subsequent  meeting,  and 
delivered  in  a  protest  against  the  proceedings ;  but  on  another  and  distinct 
ground,  than  that  of  want  of  notice  to  attend  the  former  meeting :  Held, 
that  the  want  of  notice  was,  under  the  circumstances,  no  ground  for 
setting  aside  the  award. 

Bt  a  deed  of  aubmission,  bearing  date  the  25th  day  of  August, 
1842,  and  made  between  George  Morphett,  John  Morphett,  and 
William  Witherden,  trastees  and  executors  under  the  will  of  George 
Morphett,  deceased,  father  of  the  said  George  Morphett,  party 
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thereto,  of  the  first  part;  and  George  Morphett,  John  Morphett,  in  re 
and  William  Witherden,  trustees  of  the  estate  and  eflfects  of  Robert  ^^*™*"' 
Morphett,  one  of  the  sons  of  the  said  George  Morphett,  deceased, 
of  the  second  part;  and  the  said  Robert  Morphett,  of  the  third 
part ;  after  reciting  that  dififerences  had  arisen  and  were  depending 
between  the  said  George  Morphett,  John  Morphett,  ♦and  William  [  *^^  ] 
Witherden,  as  trustees  and  executors  as  aforesaid,  and  the  said 
Robert  Morphett;  and  also  between  the  said  George  Morphett, 
John  Morphett,  and  William  Witherden,  as  trustees  as  aforesaid, 
and  the  said  Robert  Morphett ;  touching  the  estate  and  effects  of 
the  said  George  Morphett,  deceased,  and  also  touching  several 
other  matters  and  things ;  and  that,  in  order  to  put  an  end  to  the 
said  differences,  the  said  parties  had  agreed  to  refer  the  same  to 
the  award  and  determination  of  Thomas  Smallfield  and  James 
Jenner ;  and  that  in  case  the  said  Thomas  Smallfield  and  James 
Jenner  should  take  upon  themselves  such  arbitration,  but  should 
not  agree  in  making  an  award,  then  the  said  Thomas  Smallfield 
and  James  Jenner  should  mutually  choose  some  third  person  to 
join  with  them  in  determining  the  said  matters  in  dispute :  The 
said  George  Morphett,  John  Morphett,  and  William  Witherden,  as 
trustees  and  executors  as  aforesaid,  and  the  said  George  Morphett, 
John  Morphett,  and  William  Witherden,  as  trustees  as  aforesaid, 
and  the  said  Robert  Morphett,  did,  each  for  himself,  severally  and 
respectively,  and  for  his  several  and  respective  heirs,  executors  and 
administrators,  covenant  and  agree,  &c.,  to  observe  and  perform 
the  award  and  determination  of  the  said  Thomas  Smallfield  and 
James  Jenner,  of  and  concerning  the  premises  aforesaid,  or  any- 
thing in  anywise  relating  thereto ;  and  also  of  and  concerning  all 
actions,  causes  of  action,  suits,  bills,  bonds,  specialties,  covenants, 
contracts,  promises,  accounts,  reckonings,  sums  of  money,  judg- 
ments, executions,  extents,  controversies,  trespasses,  damages,  and 
demands  whatsoever,  both  at  law  and  in  equity,  at  any  time 
theretofore  had,  made,  moved,  brought,  commenced,  sued,  prose- 
cuted, committed,  or  depending  by  or  between  the  said  parties,  or 
any  of  them ;  so  as  the  said  award  of  the  said  arbitrators  be  made 
in  writing,  under  their  hands:  or  in  case  the  said  arbitrators  should 
not  agree  in  their  award,  then  to  observe  and  perform  the  award 
and  determination  of  the  said  Thomas  Smallfield  and  James  Jenner, 
and  of  such  third  person  so  to  be  chosen  as  aforesaid,  or  any  two 
of  them ;  but  so  as  such  last-mentioned  award  *be  made  in  writing,  [  *969  ] 
under  the  hands  of  the  parties  making  the  same.      The  deed 
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In  re        contained  the  usaal  clause  for  making  it  a  rule  of  Court.     The  costs 

tfORPHKTT 

of  the  arbitration  were  to  be  in  the  discretion  of  the  arbitrators,  or 
any  two  of  them.  And,  for  the  full  performance  of  the  award  so 
to  be  made  as  aforesaid,  the  said  parties  bound  themselves  severally 
and  respectively,  their  several  and  respective  heirs,  executors,  and 
administrators,  each  to  the  other  of  them  respectively,  in  the  penal 
sum  of  500/. 

On  the  same  day  that  this  deed  was  executed,  the  following 
memorandum  was  indorsed  on  the  deed,  and  signed  by  the 
arbitrators  in  the  presence  of  the  parties :  '*  Memorandum :  that 
before  proceeding  with  the  within-mentioned  arbitration,  we  appoint 
William  Lansdell,  of  Benenden  in  the  county  of  Kent,  farmer,  to 
be  umpire,  in  case  we  cannot  agree  about  making  our  award ;  and 
that  the  said  award  is  to  be  delivered  on  or  before  the  third  day 
of  November  next." 

It  appeared  from  the  a£5davit  of  Thomas  Smallfield,  one  of  the 
arbitrators,  in  support  of  the  present  application,  that  a  meeting 
was  held  on  the  same  day  that  the  deed  was  executed,  and  that 
J.  Jenner,  the  other  arbitrator,  raised  a  question  as  to  a  claim  for 
interest  on  certain  monies  alleged  to  be  due  from  the  said  Bobert 
Morphett  to  the  said  executors  and  trustees ;  and  that  it  was  on 
such  occasion  stated,  by  all  the  several  parties  to  the  submission, 
and  by  all  of  them  admitted,  that  no  claim  was  intended  to  be  made 
against  the  said  Bobert  Morphett,  for  interest  upon  any  som  or 
sums  which  might  be  found  to  be  due  from,  or  to  have  been 
advanced  to  him ;  and  that  the  question  of  interest  was  not 
therefore  a  matter  in  dispute,  or  one  to  which  the  attention  or 
adjudication  of  the  said  arbitrators  was  required.  That  a  further 
meeting  took  place  on  the  8rd  of  November,  at  which  Lansdell  was 
present,  when  Jenner  again  renewed  the  question  of  interest,  and 
that  a  very  partial  investigation  of  this  matter  took  place,  because 
Smallfield  refused  to  enter  on  that  question.  Another  meeting 
[  *970  ]  took  place  on  *the  10th  of  April,  which  was  adjourned,  as  Small- 
field  did  not  attend.  That  a  lengthened  correspondence  took  place 
between  the  parties,  and  that  Smallfield  had  had  no  notice  of  any 
meeting  for  the  purpose  of  considering  the  award,  after  one  which 
was  fixed  for  the  24th  of  August,  and  at  which  he  did  not  attend. 
From  the  affidavit  of  Bobert  Morphett,  it  also  appeared  that  the 
question  of  interest  was  not  in  dispute,  or  intended  to  be  referred 
by  the  parties  to  the  deed.  That  he  had  no  notice  of,  nor  attended 
at  any  meeting  after  that  of  the  8rd  of  November,  1842,  except  the 
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one  on  the  24th  of  August,  1848,  when  he  delivered  in  a  protest  to  in  re 
the  following  effect :  "To  Mr.  William  Lansdbll.  Sir,  I  do  hereby 
deny  the  right  or  power  of  Mr.  James  Jenner  as  one  of  the  arbi- 
trators in  a  case  of  reference  between  me  and  the  executors  of  my 
late  father,  to  put  or  refer  to  you  for  your  decision  any  question  or 
matter  relating  to  interest  on  the  account  between  the  said  executors 
and  me,  and  also  deny  your  right  or  power  in  any  way  to  decide  or 
give  your  opinion  thereon,  as  it  is  not  within  his  or  your  jurisdic- 
tion, the  matters  relating  thereto  having  long  since  been  agreed  on 
by  me  and  them  that  no  interest  should  be  paid,  and  the  parties 
acknowledged  the  same  to  be  true  at  the  time  of  our  signing  the 
submission,  and  giving  power  to  Messrs.  Jenner  and  Smallfield  as 
the  arbitrators  ;  and  I  protest  against  the  proceedings.  I  am,  Sir, 
yours  obediently,  Robert  Morphett.  August,  24,  1848."  There 
was  no  protest,  however,  on  the  ground  that  the  time  for  making 
the  award  had  elapsed. 

It  was  distinctly  denied  in  the  affidavits  filed  in  opposition  to 
this  rule,  that  there  was  any  understanding  or  agreement  that  the 
question  of  interest,  due  from  Bobert  Morphett  to  the  trustees  and 
executors,  should  not  be  gone  into.  It  was  distinctly  asserted,  that 
Bobert  Morphett  had  notice  of  all  the  meetings  except  that  of  the 
10th  of  April,  1848,  at  which,  however,  nothing  was  done,  and  no 
matter  discussed  but  the  question  of  adjournment. 

In  consequence  of  Smallfield's  refusal  to  join  in  making  *the       [  *d7i  ] 
award,  Lansdell  and  Jenner,  on  the  15th  of  April,  1844,  made  the 
following  award : 

After  reciting  the  deed  of  submission,  it  continued  thus :  "  And 
whereas  we  the  said  Thomas  Smallfield  and  James  Jenner,  by 
virtue  of  the  authority  given  by  the  said  recited  indenture,  did 
nominate  and  appoint  the  said  William  Lansdell  to  act  with  them  (i) 
in  the  said  reference,  before  they  (i)  proceeded  with  the  same ;  and 
whereas  the  said  Thomas  Smallfield  having  acted  with  us,  the  said 
William  Lansdell  and  James  Jenner,  in  the  said  reference,  and 
having  proceeded  with  the  same,  did  decline  to  agree  with  us  or 
either  of  us,  in  making  an  award,  and  left  us  to  proceed  alone  to 
determine  the  said  matters.  Now  know  ye,  that  we,  the  said 
William  Lansdell  and  James  Jenner,  having  taken  upon  ourselves 
the  charge  of  the  said  award,  and  having  heard  and  considered  the 
several  allegations,  accounts,  vouchers,  and  proofs  brought  before 
us,  by  and  on  behalf  of  the  said  parties  respectively,  do  find  that 

(I)  Sic. 
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In  re        the  Said  Robert  Morphett,  on  the  10th  day  of  December,  1842,  dnlv 
passed,  allowed,  and  signed  an  account  relating  to  the  estate  and 
effects  of  the  said  George  Morphett,  deceased,  and  admitted  that 
the  principal  sum  to  which  the  children  of  the  said  Robert  Morphett 
are  entitled  on  his  decease,  and  in  respect  of  which  the  said  trustees 
and  executors  are,  by  the  will  of  the  said  George  Morphett,  deceased, 
proved  in  the  Prerogative  Court  of  Canterbury,  on  the  10th  day  of 
December,  1818,  required  to  pay  the  interest  arising  therefrom  to 
the  said  Bobert  Morphett,  during  the  term  of  his  life,  amounted  to 
the  sum  of  880/.  17a.  lOd.    And  (subject  as  hereinafter  mentioned), 
we  do  award  that  the  said  Bobert  Morphett  is  entitled  to  the  sum 
of  804/.  18a.  4d.  for  sixteen  years'  interest  on  the  said  principal 
sum  of  880/.  17a.  lOd.,  calculated  up  to  Michaelmas,  1842;  and 
that  there  is  due  to  the  said  Bobert  Morphett  the  further  sum  of 
[  *u72  ]       180/.  4a.,  as  a  compensation  in  the  nature  of  sixteen  ^years*  interest, 
also  calculated  up  to  Michaelmas,  1842,  in  respect  of  the  said  sum 
of  804/.  18a.  4//.,  which  has  not  been  paid  to  the  said  Bobert 
Morphefct,  and  that  the  total  sum  due  to  the  said  Bobert  Morphett, 
from  the  said  trustees  and  executors,  up  to  the  period  last  afore- 
said, amounts  to  484/.  17a.  4d.    And  we  do  award,  order,  and  direct 
that  the  said  sum  of  484/.  17a.  id.,  shall  be  applied  and  retained  by 
the  said  trustees  and  executors,  for  the  purpose  and  in  the  manner 
hereinafter  mentioned.    And  we  do  also  find,  that  on  the  15th  day 
of  February,  1828,  the  said  Bobert  Morphett  duly  passed,  allowed, 
and  signed  an  account  between  himself  and  the  said  trustees  and 
executors,  whereby  he  acknowledged  to  be  due  from  him  to  the  said 
trustees  and  executors,  for  money  lent  and  advanced  by  them  to 
him  up  to  Michaelmas,  1822,  the  sum  of  880/.  2a.  lid.    And  we  do 
accordingly  award  such  last-mentioned  sum  to  be  due  from  the  said 
Bobert  Morphett  to  the  said  trustees  and  executors,  together  with 
the  further  sum  of  880/.  2a.  lid.  for  twenty  years*  interest  thereon, 
calculated  up  to  Michaelmas,  1842,  and  making  together  the  full 
sum  of  660/.  5a.   10^.     And  we  do  further  award  that  there  is 
due  from  the  said  Bobert  Morphett  to  the  said  George  Morphett, 
J.  Morphett,  and  William  Witherden,  in  respect  of  the  matters 
relating  to  the  trust  estate  and  effects  of  him  the  said  Bobert 
Morphett,  the  sum  of  50/.  8a.  lUd.,  and  also  the  further  sum  of 
40/.  2a.  8d.,  for  sixteen  years*  interest  thereon,  calculated  up  to 
Michaelmas,  1842,  and  making  together  the  full  sum  of  90/.  6a.  7$<2., 
which  last-mentioned  sum  being  added  to  the  before-mentioned 
sum  of  660/.  58.  lOc/.,  makes  the  sum  of  750/.  12a.  Bid.    And  we  do 
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award  that  the  total  amount  due  up  to  Michaelmas,  1842,  from  the  In  ro 
said  Bobert  Morphett  to  the  said  George  Morphett,  John  Morphett, 
and  William  Witherden,  in  their  respective  characters  of  trustees 
and  executors,  and  trustees  as  aforesaid,  is  the  said  sum  of 
7502.  12s.  Sid.  And  we  do  further  award,  order,  and  direct  that 
the  said  sum  of  4842.  178.  id.  hereinbefore  awarded  to  be  due  to 
the  said  Bobert  Morphett,  *shall  be  retained  by  the  said  George  [  *^73  ] 
Morphett,  John  Morphett,  and  William  Witherden,  and  applied  by 
them  in  part  payment  to  them  of  the  said  sum  of  750/.  12^.  5|e2., 
hereinafter  awarded  to  be  due  to  the  said  George  Morphett,  John 
Morphett,  and  William  Witherden.  And,  accordingly,  we  do  hereby 
award,  that  upon  the  whole  of  the  said  accounts  to  Michaelmas, 
1842,  there  is  a  balance  in  favour  of,  and  to  the  said  George 
Morphett,  John  Morphett,  and  William  Witherden,  from  the  said 
Bobert  Morphett,  amounting  to  815Z.  15^.  Hd.  And  we  do  award, 
order,  and  direct,  that  the  said  Bobert  Morphett  shall  pay  the  said 
sum  of  8152.  15«.  Ifd.,  with  interest  thereon,  to  be  computed  from 
Michaelmas,  1842,  to  the  said  George  Morphett,  John  Morphett, 
and  William  Witherden,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  on  or  before  the 
1st  day  of  June  next.  And  upon  such  last-mentioned  payment 
being  duly  made  at  the  time  last  aforesaid,  we  do  likewise  award, 
order,  and  direct  that  the  said  George  Morphett,  John  Morphett, 
and  William  Witherden,  shall  immediately  thereupon  pay  to  the 
said  Bobert  Morphett,  one  year*s  interest,  from  Michaelmas,  1842, 
to  Michaelmas,  1848,  on  the  before-mentioned  sum  of  8802. 17<.  10(2., 
with  a  further  compensation  in  the  nature  of  interest,  upon  the 
amount  of  such  one  year's  interest,  from  Michaelmas,  1848,  to  the 
time  of  such  payment  being  made.  And  we  do  likewise  award, 
order,  and  direct  that  if  the  said  Bobert  Morphett  shall  make 
default  in  such  payment  as  he  is  awarded,  ordered,  and  directed  to 
make  on  the  said  1st  day  of  June  next,  the  said  George  Morphett, 
John  Morphett,  and  William  Witherden,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survivor, 
shall  withhold  and  retain  the  amount  of  the  interest  payable  to  the 
said  Bobert  Morphett  in  respect  of  the  aforesaid  principal  sum  of 
8802.  lis.  lOd.,  in  each  and  every  year,  from  Michaelmas,  1842, 
during  the  life  of  the  said  Bobert  Morphett,  until,  so  far  as  can  be, 
the  said  balance  of  8152.  15«.  1}(2.,  with  ^interest  thereon,  from  [  '974  ] 
Michaelmas,  1842,  to  the  time  of  payment  or  satisfaction  shall  have 
been  fully  paid  and  satisfied ;  the  said  Bobert  Morphett  being  also 


1846.    Q.  B.     2  DOWL.  &  L.  974—975.  [: 

allowed  credit  for  interest  upon  every  such  annual  payment  from 
Michaelmas  last,  so  to  be  withheld  and  retained  for  the  purpose 
and  in  manner  aforesaid.  And  we  also  find  there  is  a  balance 
in  the  hands  of  the  said  trustees  and  executors  forming  part  of 
the  residuary  estate  of  the  said  George  Morphett,  deceased,  of 
168Z.  168.  9^d.,  which,  with  interest  thereon,  amounting  to 
79Z.  148.  5d.,  amounts  in  the  whole  to  248L  Us.  2|d.,  and  is  to 
be  applied  according  to  the  trusts  relating  to  such  residuary  estate, 
contained  in  the  will  of  the  said  George  Morphett,  deceased."  It 
then  awarded  mutual  releases  between  the  parties,  *'  for  the  said 
sum  of  4d4{.  lis.  4(/.,  hereinbefore  awarded  to  be  due,  and  to  be 
retained  and  applied  as  aforesaid ;  "  and  directed  that  the  costs  of 
the  award  should  be  borne  by  the  parties  in  equal  moieties ;  and 
that  upon  performance  of  this  award  all  differences  and  disputes 
in  anywise  subsisting  by  and  between  the  said  parties,  or  any  of 
them,  previous  to  the  day  of  the  date  of  the  said  indenture  touching 
the  premises  should  ultimately  cease  and  determine. 

In  Trinity  Term,  1844,  a  rule  was  obtained  on  behalf  of 
Robert  Morphett,  to  set  aside  the  above  award,  on  the  following 
grounds : 

First.  That  the  award  was  not  made  within  the  time  limited  by 
the  parties  for  the  arbitrators  to  make  their  award. 

Secondly.  That  the  award  embraced  matters,  namely,  an  award 
of  interest,  which  the  parties  agreed  not  to  be  a  matter  in  dispute 
in  the  arbitration,  and  which  in  fact  was  not  a  matter  in  dispute  in 
the  arbitration. 

Thirdly.  That  the  award  is  bad  in  embracing  matters  beyond  the 
submission,  namely,  on  the  arbitrators  awarding  interest  up  to 
Michaelmas,  1842,  and  interest  to  Michaelmas,  1843,  being  for  a 
period  after  the  submission,  and  in  stating  the  amount  up  to 
Michaelmas,  1842. 
[  976  ]  Fourthly.  That  Bobert  Morphett  had  no  notice  of  the  meeting. 

Fifthly.  That  Thomas  Smallfield  had  not  notice  of  the  several 
meetings  between  the  other  two  arbitrators,  Jenner  and  Lansdell ; 
particularly  subsequent  to  August,  1848,  and  an  opportunity  of 
discussing  the  matters  before  the  arbitrators. 

BramweU  now  showed  cause : 

[He  argued  that  there  was  no  time  limited  by  the  submission 
within  which  the  award  was  to  be  made ;  that  the  award  might 
therefore  be  made  at  any  time;    and  that  the  submission  was 
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sufficiently  wide  to  include  the  question  of  interest.    He  cited  In  re        in  re 
Hick  (1)  and  other  cases.]  Moephett. 

W.  H,  Watson,  in  support  of  the  rule  :  [  976  ] 

It  was  not  necessary  to  notice  the  limitation  of  time  in  the  rule. 
If  it  had  been  by  parol,  it  clearly  could  not  have  been  done. 

(Coleridge,  J. :  That  brings  it  to  the  question  whether  the 
parties  could  limit  the  terms  of  a  submission  by  deed,  by  any 
agreement  of  a  less  formal  character.) 

The  parties  here  acquiesced  in  the  arrangement,  as  may  be  inferred 
from  their  silence  at  the  time,  and  their  subsequently  attending 
such  of  the  meetings  as  were  held  within  the  time  limited.  The 
award  is,  however,  clearly  bad  for  awarding  interest  up  to  a  date 
subsequent  to  that  of  the  award.  *  *  It  is  not  asserted  that 
Smallfield  had  any  notice  of  the  meeting  at  which  the  award  was 
signed,  and  it  must  be  taken  that  there  was  a  meeting  for  that 
purpose. 

(Coleridge,  J.:  That  ground  of  objection  is  not  stated  in  the 
*rule.)  r  ^977  ] 

It  is  stated  in  the  last  ground  of  objection  that  he  had  no 
''opportunity  of  discussing  the  matters  before  the  arbitrators.'* 

Coleridge,  J. : 

As  to  the  first  and  fourth  grounds  of  objection,  I  see  no  reason 
for  setting  aside  this  award.  Whether  Robert  Morphett  had  notice 
of  the  meeting  on  the  10th  of  April,  1848,  or  not,  is  perhaps 
immaterial ;  for  nothing  was  done  at  that  meeting  beyond  adjourn- 
ing the  inquiry  into  the  matters  to  a  future  day.  I  should  not  be 
inclined  to  accede  to  this  objection,  even  if  the  party  had  protested 
expressly  on  this  ground ;  but  when  we  find  that  he  attended  at  a 
subsequent  meeting  on  the  24th  of  August,  and  handed  in  a  protest 
on  a  totally  different  ground,  I  think  he  must  be  taken  to  have 
waived  the  objection.  With  respect  to  the  objection  that  the 
award  is  beyond  the  time  limited  by  the  parties,  the  answer  is 
that  no  time  was  limited  by  the  parties  in  the  deed.  It  appears 
that,  at  the  first  meeting  that  was  held,  the  two  arbitrators  agreed 
to  appoint  a  third  arbitrator,  and  that  he  was  accordingly  appointed, 

(1)  21  R.  B.  611  (8  Taunt.  694). 
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In  re  and  took  his  authority  under  the  deed  of  submission.  If  that  be 
SO,  the  two  arbitrators  had  no  authority  without  his  concurrence 
to  limit  a  time,  so  as  to  render  an  award  made  after  that  time 
invalid.  But  independently  of  this,  I  think  that  even  the  three 
together  could  not,  in  the  absence  of  some  power  so  to  do,  limit 
the  time  for  making  their  award.  It  is  said,  however,  that  the 
parties  to  the  deed  have  by  their  silence  acquiesced  in  this  arrange- 
ment. But  the  answer  is  that  their  intentions  are  expressed  by 
the  deed,  which  limits  no  time,  and  that  the  deed  cannot  be  altered 
by  a  parol  agreement.  It  is  clear  that  this  was  a  mere  arrange- 
ment by  the  arbitrators  amongst  themselves  as  to  the  time  of 
making  their  award,  and  was  not  intended  to  limit  their  authority. 
Certainly  no  point  would  have  been  made  of  it,  if  other  objections 
had  not  arisen. 

[  978  ]  With  respect  to  the  other  grounds  of  objection,  I  will  take  time 

to  consider  them. 

Cur.  adv.  vulU 

COLEBIBOB,  J.  : 

This  was  a  rule  for  setting  aside  an  award.  Some  of  the 
grounds  on  which  it  was  moved,  I  disposed  of  when  argued ;  it 
will  only  be  necessary  for  me  to  consider  one  of  those  which 
remain,  because  I  have  been  unable  to  overcome  the  difficulty 
which  it  presents  to  the  sustaining  the  award. 

The  rule  states  it  thus :  ''the  award  is  bad  in  embracing  matters 
beyond  the  submission,  viz.,  in  the  arbitrators  awarding  interest 
up  to  Michaelmas,  1842,  and  interest  to  Michaelmas,  1848,  being 
for  a  period  after  the  submission,  and  in  stating  the  amount  to 
Michaelmas,  1842." 

The  submission  is  dated  in  August,  1842,  and  is  of  all  existing 
differences,  and  '*  anything  in  anywise  relating  thereto."  These 
last  words  were  relied  on,  as  extending  the  power  of  the  arbitrators 
to  matters  arising  after  the  submission  ;  but  they  clearly  have  no 
such  effect,  the  matters  relating  to  the  existing  differences  must 
themselves  exist  at  the  same  time  with  the  existing  differences. 

The  objection  is  very  weakly  stated  in  the  rule.  It  would  seem 
to  be  a  very  slight  excess,  if  any,  to  calculate  the  accounts  between 
the  parties  to  the  next  quarter  day  beyond  the  submission ;  and  to 
direct  the  payment  of  the  interest  on  the  principal  so  calculated, 
on  the  Michaelmas  of  that  and  the  following  year,  would  seem  to 
be  no  excess,  or,  at  all  events,  one  that  might  be  rejected  without 
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prejudice  to  the  rest  of  the  award.    But  in  order  to  understand        in  re 
the  force  of  the  objection,  the  circumstances  must  be  stated,  and 
then  the  scheme  of  the  award  considered,  from  which  it  will  appear 
that  the  arbitrators  have  misunderstood  entirely,  and  therefore 
exceeded  the  limits  of  their  power. 

Robert  Morphett,  the  party  applying,  is  the  son  of  George 
Morphett,  deceased,  of  whose  will  the  three  persons,  parties  *on  [  *979  ] 
the  other  side  are  executors  and  trustees.  Eobert  Morphett 
appears  to  have  become  embarrassed,  and  the  same  three  persons 
are  the  trustees  of  his  affairs  under  some  deed.  Under  the  father's 
will,  a  sum  of  money  was  bequeathed  to  the  trustees,  the  interest 
of  which  was  to  be  annually  paid  to  Robert  Morphett,  for  his  life, 
the  principal  to  go  to  his  children  on  his  death.  This  sum  appears 
to  have  been  agreed  to  amount  to  880Z.  lis.  lOd. ;  it  further 
appears,  that  many  years  ago  the  trustees  and  executors  advanced 
to  him,  out  of  the  testator's  estates,  the  sum  of  880/. ;  no  interest 
appears  to  have  been  paid  to  him  for  sixteen  years  before  the 
submission,  nor  any  by  him  for  twenty  years. 

This  account  was  the  first  subject  of  difference  between  the 
parties — collateral  to  this  was  a  difference  respecting  a  sum  many 
years  since  advanced  to  him  by  the  trustees,  of  50L  8a.  llf  c{.,  on 
which  no  interest  had  been  paid  for  sixteen  years,  nor  is  it  said 
out  of  what  fund  it  was  advanced,  but  I  presume  out  of  that  which 
his  own  effects  had  created. 

These  are  the  facts  found  by  the  arbitrators  in  their  award,  and, 
under  the  terms  of  the  submission,  the  utmost  limit  of  their  power 
would  be  to  ascertain  the  respective  principal  sums  due  from 
Robert  Morphett,  and  whether  they  were  to  carry  any  and  what 
interest,  and  from  what  period  ;  to  ascertain  the  principal  sum  to 
the  interest  of  which  he  was  entitled ;  for  how  many  years  his 
claim  to  that  interest  was  to  be  carried  back,  and  at  what  rate  ; 
and  whether  he  was  entitled  to  consider  each  year's  interest  with- 
held as  a  principal  loan,  bearing  interest,  to  be  set  off  against  that 
which  he  was  to  pay.  Having  ascertained  all  these  particulars  up 
to  the  date  of  the  submission,  their  duty  would  have  been  to 
direct  the  payment  by  him  of  the  balance  forthwith,  or  at  a  future 
time  or  times. 

This  would  have  made  a  final  end,  as  far  as  in  them  lay,  of  the 
differences  referred  ;  but  the  arbitrators  appear  to  have  considered 
that  they  had  a  right  to  deal  with  all  these  *respective  accounts      [  •980  j 
without  reference  to  the  date  of  the  submission,  and  to  regulate 
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In  re        the  future  dealings  of  the  parties  with  regard  to   them,  as  if 

VC  /\  i>  p  U  K'l*'!'  a— _ 

those  had  been  expressly  placed  within  their  power.  The  conse- 
quence has  been  that  the  award  having  ascertained  balances  due 
from  Bobert  Morphett,  on  both  accounts,  down  to  Michaelmas, 
1842,  consolidates  them  into  one  sum,  directs  that  on  that 
Michaelmas  Day  and  the  following,  interest  shall  be  paid  upon  it, 
without  distinguishing  between  the  two  characters  in  which  the 
same  persons  were  entitled  to  it,  nor  the  funds  to  which  it  was 
properly  to  be  referred.  It  further  directs,  that  this  consolidated 
sum  shall  be  paid  on  the  Ist  of  June,  1844,  and  then  makes  the 
payment  by  the  executors  of  the  interest  on  the  legacy  to  Bobert 
Morphett,  indefinitely,  during  his  whole  life,  dependent,  first,  on 
his  paying  the  specified  interest  at  Michaelmas,  1842,  and  1843, 
and,  secondly,  on  his  paying  off  the  principal  consolidated  sum  on 
the  Ist  of  June,  1844.  No  provision  is  made  for  dividing  this 
sum  between  the  two  funds  to  which  it  belongs,  nor  any  for  the 
payment  of  interest  after  Michaelmas,  1848,  if  it  remains  unpaid 
after  June,  1844. 

It  is  quite  obvious  that  this  complicated,  and  yet  imperfect 
arrangement,  made  to  commence  from  a  period  beyond  the  sub- 
mission, and  carried  on,  it  may  be,  through  the  whole  life  of  one 
of  the  parties,  and  with  regard  to  the  others,  extending  to  survivors, 
and  the  executors  of  the  survivor,  is  beyond  the  powers  conferred 
by  the  submission.  My  doubt  has  been,  whether  the  objection 
has  been  properly  stated  in  the  rule — ^imperfectly  it  certainly  has 
been — but  the  stating  the  amount  at  a  period  beyond  the  sab- 
mission,  is  in  itself,  an  excess,  which  forms  a  part  of  the  whole,  a 
part  which  I  am  unable  to  separate  from  it — the  same  may  be  said 
of  the  award  of  the  interest,  made  up  as  that  is  of  a  sum  improperly 
consolidated  from  two  sources. 

I  am  of  opinion,  therefore,  that  this  objection  must  prevail,  and 
the  rule  will  be  absolute. 

liule  (ibsolute. 
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CASAMAJOB  V.  STRODE  (1).  isis. 

^   ^                                         iVbc.  17,18. 
(8  Jurist,  14—15.)  

Will— Construction— Vested  legacy.  Chutuery. 

Bequest  to  trustees,  upon  trust  for  the  six  children  (by  name)  of  L.  F.,     ^h^well, 
deceased,  for  their  respective  lives,  and  the  capital  equally  among  the         r  i*  -i 
children  of  each  tenant  for  life,  per  stirpeSy  to  be  paid  at  twenty-one  or         '-       -■ 
marriage ;  and  if  any  of  said  six  children  should  die  without  leaving  any 
children  or  child,  then  over :  Held,  a  vested  indefeasible  interest  in  each 
child  of  a  tenant  for  life,  on  attaining  twenty-one. 

W.  Strode,  having,  by  his  will,  beqaeatbed  three-fourths  of  his 
stocks,  funds,  and  securities,  upon  certain  trusts,  proceeded  in  the 
following  terms:  ''And  as  to  such  remaining  fourth  part  or  share 
of  the  said  stocks,  funds,  or  securities,  and  the  dividends,  interest, 
or  annual  proceeds  thereof,  I  will  and  direct  that  my  said  trustees, 
and  the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  shall  stand  possessed  thereof,  upon  trust 
to  divide  such  remaining  fourth  share  into  six  equal  parts,  for  the 
benefit  of  John  Fowler,  Esq.,  Levine,  the  wife  of  John  Perkins,  Esq., 
Bobert  Fowler,  Elizabeth,  then  the  wife  of  William  Desborough, 
William  Fowler,  and  Henry  Fowler,  the  six  children  of  Levine 
Fowler,  deceased,  the  other  of  the  said  four  nieces  of  the  said  John 
Leman  and  the  children  or  issue  of  such  six  children,  in  manner 
following:  that  is  to  say,  to  pay  the  interest  or  dividends,  or  one 
of  such  six  shares,  to  each  of  them  the  said  six  children  during  their 
respective  lives  ;  but  I  direct  that  the  interest  or  dividends  on  the 
said  two  sixth  shares  of  the  said  William  Fowler  and  Henry  Fowler 
shall  accumulate  and  increase  the  capital  until  they  respectively 
attain  the  age  of  twenty-five  years,  at  which  period  I  direct  that 
such  interest  or  dividends,  as  well  of  the  accumulation  as  of  the 
original  capital,  shall  begin  to  be  paid  to  them ;  and  I  will  and 
direct  that  the  interest  of  the  shares  of  the  said  Levine  Perkins  and 
Elizabeth  Desborough  shall  be  for  their  sole  and  separate  use, 
independent  of  the  debts,  control,  or  engagements  of  their  husbands ; 
and  that  in  case  the  said  John  Perkins  should  survive  the  said 
Levine,  his  wife,  the  interest  or  dividends  of  the  said  sixth  part  of 
the  said  Levine  shall  be  paid  to  the  said  John  Perkins  during  his 
life ;  and  I  direct  that  the  capital  of  the  said  sixth  parts  shall,  upon 
the  respective  deaths  of  the  persons  entitled  to  the  dividends 
thereon,  become  divisible  equally  among  the  children  of  each  such 
person,  (such  children  taking  ^>er  stirpes),  the  shares  of  sons  to  be 
paid  at  the  age  of  twenty-one  years,  and  the  shares  of  daughters  at 

(1)  In  re  Ball  (1888)  40  Ch.  Div.  U,  14,  57  L.  J.  Ch.  493. 
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CA8AHAJ0B  tfaat  age  or  marriage,  with  benefit  of  survivorsbip  and  accrner  in 
Stbodjb.  ^^^  meantime,  and  with  power  for  his  said  trustees  to  advance  such 
sums  of  money  as  they  should  think  proper  for  maintenance,  educa- 
tion, and  advancement  in  the  world.  And  I  further  will  and  direct, 
that,  in  case  any  or  either  of  the  said  six  children  shall  die  without 
leaving  any  children  or  child,  that  the  share  or  shares  of  them,  him, 
or  her  so  dying  shall  survive  and  go  over  to  the  survivors  or  sur- 
vivor of  them,  for  their,  his,  and  her  lives  and  life,  and  the  child  or 
[  *15  ]  children  of  such  of  them  as  should  be  then  dead  ^leaving  issue,  and 
the  capital  of  the  share  or  shares  of  such  survivor  or  survivors 
shall,  upon  his,  her,  or  their  death  or  deaths,  become  divisible 
among  their  children  equally,  in  the  same  manner  as  their  own 
original  shares,  the  children  in  all  cases  taking  according  to  the 
share  of  their  parents."  One  of  the  tenants  for  life  had  died  with- 
out issue;  another  had  died  leaving  children  who  had  attained 
twenty-one,  and  who  had  received  their  parent's  share.  The  other 
tenants  for  life  were  still  living  and  having  children,  some  of  which 
children  had  attained  twenty-one,  and  others  not.  The  shares  in 
the  funds  had  been  carried  over  to  the  separate  account  of  the 
various  tenants  for  life,  and  a  petition  in  the  cause  was  now  pre- 
sented by  one  of  the  tenants  for  life,  who  was  a  widow  and  of  the 
age  of  sixty-one,  and  one  of  her  children  who  had  attained  twenty- 
one,  praying  an  immediate  transfer  to  that  child  of  his  portion  of 
his  mother's  share,  or  that  his  portion  should  be  transferred  from 
the  separate  account  of  the  mother  to  the  joint  account  of  himself 
and  his  mother,  with  liberty  for  him  to  apply  for  payment  of  the 
same  upon  the  death  of  his  motber. 

Stuart  and  Parry,  for  petitioners  : 

The  vested  interest  expressly  given  to  the  children  in  the  first 
part  of  the  will  cannot  be  taken  away  by  implication.  We  submit 
that  the  words  ''without  leaving"  must  be  construed  as  ''without 
having  had":  Powis  v.  Bardett{\),  Maitland  v.  Chalie{%Y  The 
power  to  trustees  for  advancement  would  enable  them  entirely  to 
defeat  the  limitation  over,  even  if  valid. 

James  Parker  and  Qipps,  for  children  of  a  deceased  tenant  for  life, 
whose  interest  it  was  to  contend  that  the  shares  of  the  children 
did  not  vest  until  the  death  of  their  respective  parents: 

Maitland  v.  Chalie  is  not  in  point,  and  Powis  v.  Burdett  was  a  case 

(1)  7  R.  E.  259  (9  Ves.  428).  (2)  23  R,  R.  209  (6  Madd.  243,  and 

cases  there  cited). 
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of  portions  where  the  rule  is  different.  If  "  leaving  "  is  to  be  con-  Casamajor 
stmed  as  **  having/'  then,  if  a  tenant  for  life  dies  having  children,  sthodb. 
who  afterwards  die  under  twenty-one,  there  would  be  an  intestacy, 
(which  the  Court  does  not  favour),  unless  "children"  be  construed 
as  *'  such  children."  To  do  all  this,  would  be  making,  not  expounding, 
the  will.  The  very  power  of  advancement  relied  on  by  the  other 
side  shows  the  testator's  intention  that  the  children's  shares  should 
not  be  vested  in  the  lifetime  of  the  parents. 

Patan,  for  other  parties,  took  no  other  part  in  the  argument 
than  submitting,  that,  if  the  Court  could  not  construe  the  words 
"without  leaving"  as  "without  having  had,"  then,  in  case  any 
tenant  for  life  died  leaving  no  children,  but  leaving  grandchildren, 
it  might  be  a  question  whether  the  limitation  over  took  effect,  and 
whether  the  word  children  would  not  be  held  to  mean  issue :  Wythe 
V.  Thtirlston  (i),  Oale  v.  Bennett  (2),  Wyth  v.  Blackman  (8). 

The  Yioe-Chamcbllor  : 

The  difficulty  upon  this  will  has  been  created  by  the  bequest 
being  in  a  lump  to  the  six  children.  If  the  testator  had  made  a 
limitation  to  one  of  the  six,  and  then  said  he  gave  the  remaining 
five-sixths,  each  in  the  same  manner,  to  the  other  five  children,  it 
would  have  been  a  different  thing ;  but,  for  the  sake  of  brevity,  he 
has  introduced  an  obscurity,  for  the  clause  is,  "  And  I  direct  that 
the  capital  of  the  said  six  parts  shall,  upon  the  respective  deaths  of 
the  persons  entitled  to  the  dividends  thereon,  become  divisible 
equally  among  the  children  of  each  such  person,  (such  children 
taking  per  stirpes) f*'  &c.  It  is  plain  that  that  is  an  absolute  gift,  to 
the  children  of  each  child,  of  a  sixth  of  the  fourth ;  and  the  words 
"per  stirpes  "  are  just  as  applicable  to  children  attaining  twenty -one 
in  the  lifetime  of  the  parent,  as  to  children  who  survive  the  parent. 
Nothing  can  be  more  clear  than  that  this  gives  a  vested  interest  to 
the  children  upon  their  attaining  twenty-one  or  marriage.  The 
testator  then  goes  on,  "  And  I  further  will  and  direct,  that,  in  case 
any  or  either  of  the  said  six  children  of  the  said  Levine  Fowler 
shall  die  without  leaving  any  children  or  child,  that  the  share  or 
shares  of  them,  him,  or  her,  so  dying,  shall  survive  and  go  over  to 
the  survivors  or  survivor  of  them,  for  their,  his,  and  her  lives  and 
life,  and  the  child  or  children  of  such  of  them  as  should  be  then 

(1)  Amb.  555.  (3)  I  Ves.  197, 

(2)  Id.  681. 
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dead  leaving];  issue,"  &c.  Now,  Mr.  Parker  says  that  that  clanse 
prevents  an  absolute  indefeasible  interest  from  vesting  in  any  child 
until  it  survives  the  parent.  But  that  is  begging  the  question ;  and 
I  think,  that  that  is  not  the  meaning  of  the  testator  is  clear  from 
the  subsequent  words,  '^  And  the  capital  of  the  share  or  shares  of 
such  survivor  or  survivors  shall,  upon  their,  his,  or  her  death  or 
deaths,  become  divisible  among  their  children  equally,  in  the  same 
manner  as  their  own  single  shares/'  &c.,  which  lets  in  all  the 
previous  provisions  which  he  had  used  with  reference  to  the  original 
shares.  It  seems  to  me  that  this  case  is  not  distinguishable  from 
the  case  of  Maitland  v.  Chalie,  and  that  it  requires  very  strong 
words  to  take  away  the  effect  of  a  prior  clear  vested  gift. 

Declare,  that  the  children  of  tenants  for  life  take  vested  inde- 
feasible interests  on  attaining  twenty-one,  whether  in  the  lifetime 
of  parent  or  not. 


1843. 
Der,U. 

Shadwell, 
V.-C. 

[92] 


BOWES  r.   STBATHMORE  (1). 

(8  Jurist,  92—94.) 

Trustees— Implied  power. 

Trustees  under  a  will  of  real  estates,  the  surplus  rents  and  profits  of 
which,  during  minority,  &c.,  were  to  be  invested  in  the  purchase  of  other 
real  estates,  to  go  as  the  devised  estates,  expended  very  large  sums  of  the 
surplus  rents  and  profits  in  repairing  houses,  building  houses,  draining  and 
fencing  farms,  and  other  similar  improvements:  Held,  that  they  were 
entitled  to  be  allowed  those  sums  in  their  discharge ;  the  will  contaimng 
this  general  direction,  during  minority,  &c.,  '*  that  the  said  trustees  or 
trustee,  for  the  time  being,  of  the  same  term,  do  and  shall,  generally, 
superintend  the  management  of  the  same  manors,  hereditaments,  and 
premises,  and  appoint  such  stewards,  bailiffs,  agents,  and  collectors,  and 
with  such  salaries  as  they  shall  think  proper,"  &c. 

The  question  upon  this  petition  arose  upon  the  will  of  the  Right 
Hon.  John  Bowes,  late  Earl  of  Strathmore,  dated  the  8rd  Jaly, 
1817 ;  and  the  question  was,  whether  the  trustees  of  the  will  were 
to  be  allowed,  in  their  discharge,  various  large  sums  of  money 
expended  by  them  in  building  and  repairing  farm-houses,  draining, 
fencing,  liming,  sinking  wells,  and  other  expenditures,  not  of  a 
permanent  nature.  The  testator,  by  his  will,  limited  a  term  of 
1,000  years  in  all  his  real  estates  to  the  trustees,  preceding  the 
limitations  to  his  son,  the  present  petitioner,  in  strict  settlement. 
The  will  directed  the  surplus  rents  and  profits,  after  the  payment 
of  various  annual  charges  therein  mentioned,  to  be  invested  by  the 

(1)  See  now  Settled  Land  Acts,  1882,  s.  21,  and  1890,  s.  13. 
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trustees  in  the  purchase  of  other  real  estates,  to  be  settled  upon  the  bowes 
same  trusts  as  the  devised  estates.  The  will  contained  a  direction  stbIth- 
to  the  trustees  to  cut  all  such  timber  as  should  be  in  a  state  of  ^^^"• 
decay,  or  which  ought  to  be  cut  down  for  the  improvement  of  other 
timber  and  trees,  and  to  apply  so  much  of  such  timber  as  should  be 
required  for  the  rebuilding  or  repairs  of  all  or  any  of  the  houses  or 
buildings  upon  any  part  of  the  manors  and  premises,  and  to  sell 
the  rest  of  such  timber ;  the  proceeds  to  be  invested  in  the  same 
manner  as  the  surplus  rents  and  profits  above  mentioned.  The  will 
did  not  give  any  express  authority  to  the  trustees  to  expend  any 
part  of  the  rents  and  profits  upon  repairs  and  improvements,  except 
as  contained  in  the  following  passage  of  the  will :  "And,  upon  this 
further  trust,  that  the  said  trustees  or  trustee,  for  the  time  being, 
of  the  said  term  of  1,000  years,  do  and  shall,  during  the  minority 
of  my  said  son  or  reputed  son,  John  Bowes,  with  and  out  of  the 
annual  rents  and  profits  of  the  said  manors,  &c.,  in  the  first  place 
keep  and  preserve  in  good  repair,  order,  and  condition,  my  said 
castle,  capital  messuage  or  mansion-house,  called  Streatlam  Castle, 
and  also  my  capital  messuage  or  mansion-house  called  *6ibside,  [  93  ] 
and  the  offices,  park,  chapel,  ornamental  buildings,  gardens, 
pleasure-grounds,  and  appurtenances  thereto  respectively  belonging, 
and  such  of  the  adjacent  lands  now  in  my  own  occupation  as  the 
said  trustees  or  trustee  shall  think  proper  to  be  held  therewith 
respectively,"  &c.  In  a  subsequent  part,  the  will  contained  the 
following  clause,  in  reference  to  the  trust  of  the  1,000  years: 
*'  Upon  this  further  trust,  that,  during  the  minority  of  my  said  son 
or  reputed  son,  John  Bowes,  and  also  during  such  time  or  respective 
times  as,  in  consequence  of  the  trusts  of  the  said  term  or  (i)  1,000 
years,  the  person  for  the  time  being  entitled,  under  the  limitations 
hereinbefore  contained,  to  the  first  estate  for  life,  or  in  tail  male, 
immediately  expectant  upon  the  said  term,  shall  not  be  entitled  to 
the  rents  and  profits  of  the  manors,  hereditaments,  and  premises 
comprised  in  the  same  term,  or  any  part  thereof,  other  than  or 
besides  the  annual  sum  hereinafter  provided,  the  said  trustees  or 
trustee  for  the  time  being  of  the  same  term  do  and  shall,  generally, 
superintend  the  management  of  the  same  manors,  hereditaments, 
and  premises,  and  appoint  such  stewards,  bailiffs,  agents,  and 
collectors,  and  with  such  salaries  and  allowances,  as  they,  the  said 
trustees  or  trustee,  shall  think  proper."  The  testator  died  on  the 
3rd  July,  1820.     In  the  course  of  the  cause,  which  was  instituted 

(1)  Sic. 
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BowBs  for  the  purpose  of  having  the  direction  of  the  Court  in  carrying  out 
St^th-  ^^6  trusts  of  the  will,  various  references  were  made  at  different 
MOBB.  periods  to  the  Master,  to  inquire  into  the  quantity  and  value  of  the 
timber  trees  which  ought  to  be  cut,  and  into  the  state  of  the  pro- 
perty with  respect  to  repairs  of  houses,  buildings,  &c.,  and,  generally, 
as  to  the  state  of  the  entire  property.  Much  evidence  was  produced 
before  the  Master,  showing  the  very  bad  state  of  the  property,  and 
the  impossibility  of  the  tenants'  dwelling  on  or  occupying  their 
farms,  in  consequence  of  the  bad  state  in  which  the  farm-houses 
were,  and  also  in  consequence  of  the  want  of  draining  and  fencing, 
&c.  upon  their  farms.  And  it  appeared  that  the  value  of  the  timber 
which  was  proper  to  be  cut  was  altogether  insufficient  for  the 
purpose  of  defraying  the  expense  of  the  repairs  and  improvements 
which  the  estate  required.  Amongst  other  things,  it  had  been 
referred  to  the  Master  to  inquire  whether  it  would  be  proper  that 
the  trustees  should  apply  for  an  Act  of  Parliament  to  enable  them 
to  raise  money  for  the  purposes  of  the  repairs ;  but  the  Master 
reported  that  he  did  not  consider  it  necessary  for  them  to  do  so. 
No  order  had  been  made  by  the  Court,  authorising  the  trustees  to 
expend  rents  and  profits  of  the  estate  in  draining,  fencing,  liming, 
or  certain  other  particulars  mentioned  in  the  Master's  report ;  but 
they,  of  their  own  accord,  expended  large  sums  of  the  surplus  rents 
and  profits  for  those  purposes  and  the  other  particulars  mentioned 
in  the  Master's  report,  dated  28th  March,  1848,  whereby  he  found, 
amongst  other  things,  that  several  sums  of  money  had  been  laid 
out  and  expended  by  the  orders  of  the  trustees,  or  some  of  them,  in 
erecting  farm-houses  and  other  buildings,  and  in  the  repairs  of 
farm-houses  and  other  buildings  upon  the  testator's  estate  called 
the  Streatlam  and  Highland  estate,  and  that  the  same,  as  far  as  it 
was  practicable,  had  been  laid  out  and  expended  upon  such  farm 
buildings  and  erections,  and  repairs  of  old  farm-houses  and  other 
buildings,  in  the  manner  mentioned  in,  and  according  to  the  direc- 
tions of,  the  said  order,  dated  the  12th  day  of  February,  1824,  and 
that  the  several  sums  of  money  mentioned  and  set  forth  in  the  first 
schedule  to  his  said  report,  amounting  to  the  sum  of  19,7852. 14«.  5d. 
had  been  properly  laid  out  and  expended  in  such  erections  and 
repairs.  And  the  Master  further  found,  that  several  sums  of  money 
had  been  laid  out  and  expended  by  the  order  of  the  trustees,  or 
some  of  them,  in  draining  and  fencing  the  said  Streatlam  and 
Highland  estate,  and  also  in  sinking  wells  at  Streatlam  Castle 
aforesaid,  and  in  making  and  sinking  wells  and  pumps  on  the  same 
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estate,  and  in  cutting  Sudburn  and  Alwent  Bicks,  and  erecting  the 
bridge,  and  forming,  repairing,  and  altering  the  roads ;  and  that 
the  said  several  sums  of  money  which  had  been  so  properly  laid  out 
and  expended  in  the  several  matters  last  mentioned  and  referred  to 
were  contained  in  the  second  schedule  to  his  said  report,  amounting 
to  the  sum  of  7,2551.  9«.  9rf.,  and  which  had  been  carried  to  the 
discharge  of  the  trustees.  This  petition  was  presented  by  the 
plaintiff,  John  Bowes,  the  tenant  for  life,  and  it  prayed  that  the 
Master's  report  might  be  confirmed. 

Koe  and  Kinglake^  for  the  petition. 

Chandless  and  Roundell  Palmer ^  for  some  of  the  trustees : 

The  question  here  is  analogous  to  a  tenant  for  life  granting  leases 
under  a  power.  Where  a  tenant  for  life  has  power  to  grant  leases, 
he  may  do  so  upon  the  terms  of  the  tenant  repairing :  Shannon  v. 
Bradstreet  (i).  Indeed,  that  case  goes  further  than  the  present,  for 
that  was  the  case  of  a  tenant  for  life,  with  power  to  let  at  the  best 
rent,  and  no  doubt  the  tenant  would  have  given  a  better  rent,  if  he 
had  not  been  bound  to  repair ;  but  the  present  is  the  case  of  trustees, 
who  have  no  beneficial  interest  whatever ;  they  might  have  let  the 
land  to  tenants  who  were  bound  to  repair,  in  which  case  they  would 
have  paid  so  much  less,  and  the  rents  and  profits  would  have  been 
proportionably  less.     They  cited  also  Hibbert  v.  Cooke  (2). 

Cole,  for  another  of  the  trustees.     *    *    * 

Calvert,  for  Lord  Glamis,  the  first  tenant  in  tail : 

There  is  nothing  in  any  of  the  orders  to  sanction  the  order  which 
is  now  asked.  The  orders  were  without  prejudice  to  Lord  Glamis. 
The  petition  omits  stating  that  the  surplus  rents  and  profits  were 
to  be  invested,  and  that  Lord  Glamis  is  interested  in  them.  Sums 
amounting  to  27,0002.  have  been  already  allowed  to  the  trustees  for 
permanent  repairs,  &c. ;  but  the  question  now  is,  whether  these 
other  sums,  assuming  the  character  of  present  improvements,  are 
to  be  allowed,  the  whole  of  the  expense  having  come  out  of  the 
rents  and  profits:  draining  is  only  good  for  twenty  years,  and 
liming  not  for  so  long  a  period.  The  only  fund  that  the  testator 
pointed  out  to  be  applied  for  repairs  was  the  proceeds  of  timber 
which  should  be  cut ;  and  the  inference  from  that  is,  that  no  other 
money  was  to  be  applied  in  repairs.     The  orders  of  reference  only 

(1)  9  E.  E.  4  (I  Sch.  &  Jjef.  52).  (2)  24  R.  R.  223  (1  Sim.  &  St.  652). 
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related  to  the  qnestion  of  cutting  timber  for  that  purpose  ;  and  if 
the  proceeds  of  the  timber  should  be  insufficient  for  the  repairs, 
then,  as  to  the  propriety  of  applying  to  Parliament  to  enable  the 
trustees  to  raise  money  for  the  repairs.  The  report,  therefore,  of  the 
Master  was  not  warranted  by  the  orders  which  have  been  made  in  the 
cause.  He  cited  Bostock  v.  Blakeney  (i),  as  showing  that  the  trustees 
had  no  right  to  be  allowed  the  sums  for  the  repairs  in  question. 

The  Vioe-Chancellor  : 

I  entirely  agree,  Mr.  Calvert,  with  what  you  say  as  to  the  effect 
of  the  orders.  I  do  not  think  that  what  has  been  done  can  be 
sanctioned  merely  by  the  form  of  the  orders ;  that  is  to  say,  the 
orders  were  not  made  in  such  a  form  prospectively  to  sanction,  or 
by  retrospection  to  approve  of,  what  had  been  done.  The  question 
is,  whether,  under  the  general  direction  to  superintend  and  manage, 
which  is  a  direction  given  by  the  will,  the  trustees  have  not  general 
authority  to  do  that  which,  I  cannot  but  myself  collect  from  the 
will,  must  have  been  the  testator's  intention.  You  see  the  will  is 
framed  in  such  a  manner  as  to  show  the  testator  was,  first  of  all, 
looking  at  the  improved  state  of  certain  buildings,  which,  together 
with  certain  lands,  were  in  his  possession.  The  expression  is, 
''and  with  and  out  of  the  annual  rents  and  profits  of  the  said 
premises,  in  the  first  place,  keep  and  preserve  in  good  repair,  order, 
and  condition,  my  said  castle,  capital  messuage,  or  mansion-house, 
^called  Streatlam  Castle,  and  also  my  capital  messuage  or 
mansion-house  called  Gibside,  and  the  offices,  park,  chapel,  orna- 
mental buildings,  gardens,  pleasure-grounds,  and  appurtenances 
thereto  belonging,  and  such  of  the  adjacent  lands  now  in  my  own 
occupation  as  the  trustees  or  trustee  shall  think  proper  to  be  held 
therewith."  It  is  quite  plain,  therefore,  the  first  object  he  had  was 
the  improvement  of  what  I  would  call  the  demesne  lands.  But 
then,  if  those  improvements  were  to  take  place  out  of  the  rents  and 
profits,  there  must  be  rents  and  profits  to  improve  with ;  and  when 
you  find  the  testator  has  in  that  part  of  the  will  not  set  forth  in  the 
petition,  after  those  directions  to  which  I  have  alluded,  and  after 
the  direction  to  keep  up  the  establishment  and  to  make  certain 
annual  payments  therein  directed,  added,  ''  and,  upon  trust,  that, 
during  the  minority  of  my  said  son,  and  also  during  such  time  or 
times  as,  in  consequence  of  the  trust,"  and  so  on,  ''the  said 
trustees  or  trustee  of  the  same  term,  for  the  time  being,  do  and 

(1)  2  Br.  C.  C.  653. 
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shall  generally  superintend  the  management  of  the  same  manors, 
hereditaments,  and  premises,  and  appoint  stewards,  bailiffs,  agents, 
and  collectors,  with  such  salaries  and  allowances,  as  they,  the  said 
trustees  or  trustee,  shall  think  proper;  "  which  is  a  very  large  and 
extensive  power.  I  cannot  but  myself  think,  that  the  testator, 
when  he  gives  a  general  power  to  superintend  and  manage,  he  gives 
a  general  power  without  a  limit,  that  is,  according  to  the  discretion 
of  the  trustees ;  and  unless  it  appears  that  what  they  did  in  the 
exercise  of  the  power  to  superintend  and  manage  was  really  not  a 
fair  exercise  of  the  discretion,  it  appears  to  me,  of  necessity,  the 
Court  must  uphold  what  they  have  done,  so  far  as  I  understand  it. 
Though  it  may  be  said  that  some  of  the  drainings  that  were  done 
would  not  last  twenty  years,  I  do  not  see,  upon  the  report,  that  the 
draining  which  has  been  made  has  become  defective.  With  respect 
to  sinking  wells  and  erecting  pumps,  and  so  on,  it  appears  to  me,  it 
is  one  of  the  most  beneficial  things  that  can  be  done ;  because, 
if  you  are  to  have  a  responsible  tenantry,  who  are  to  remain  upon 
the  estate,  not  to  be  shifted  from  time  to  time,  it  is  your  duty,  if 
you  can,  to  make  those  tenants  comfortable  in  their  farm-houses. 
I  cannot  but,  myself,  think,  that  what  has  been  done  has  been  done 
for  the  general  improvement  of  the  estate,  for  the  general  improve- 
ment of  the  estate,  for  this  reason,  that  it  appears,  as  a  matter  of 
fact,  that  the  rent-roll  has  increased  in  a  very  large  amount,  as 
stated  in  the  Master's  report.  I  do  not  want  any  particular  cases 
upon  this  point.  I  am  to  put  a  construction  upon  these  large  and 
general  words  ''superintend"  and  "manage."  It  appears  to  me 
that  what  the  trustees  have  done  is  sanctioned  by  those  words. 
Therefore,  the  report  will  be  confirmed. 
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SHIPPERDSON  V.   TOWER  (1). 

(8  Jurist,  485—486.) 

Apportionment  of  rente— The  Apportionment  Act,  1834  (4  &  5  Will.  IV.       Ch^nrery. 
c.  22).  Knight 

A  testator,  after  devising  his  real  estates  in  strict  settlement,  gave  a  ^^\  '"  ' 

general  power  to  his  trustees,  at  the  request  of  the  tenant  for  life,  to  sell         L  *^*''  J 
or  exchange,  with  a  direction  that  the  lands  purchased  or  taken  in  exchange 
should  be  settled  upon  the  same  trusts  as  those  sold  or  given  in  exchange; 
and  he  declared,  that,  if,  at  any  time  thereafter,  any  person  thereby  made 
tenant  for  life  of  his  said  real  estates  should,  when  he  or  she  should  become 

(1)  D(ynald$on  v.  Donaldson  (1870)       Clive  v.  Clive  (1872)  L.  R.  7  Ch.  433, 
L.  B.  10  Eq.  63o»  689,  40  L.  J.  Ch.  64  ;      437,  41  L.  J.  Ch.  386. 
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beneficially  entitled  to  the  'possession  or  to  the  receipt  of  the  rents  of  his 
real  estates,  be  under  the  age  of  twenty-one  yearsj  then  it  should  be  lawful 
for  his  trustees,  during  the  minority  of  such  tenant  for  life,  to  hold 
possession  of  his  real  estates,  and  receive  the  rents,  &c.  thereof,  and  out  of 
the  same  apply  any  annual  sum,  as  they  should  think  proper,  towards  the 
maintenance  of  such  minor,  and,  subject  thereto,  to  lay  out  and  invest  the 
surplus  rents  in  their  names  in  the  funds,  or  at  interest  upon  Government 
or  real  securities,  so  that  such  rents  might  accumulate  in  the  way  of 
compoimd  interest,  and  to  stand  possessed  of  and  interested  in  the  said 
trust  monies,  upon  the  same  trusts  therein  declared  concerning  the  money 
to  arise  from  the  sale  by  that  his  will  authorised  to  be  made  of  his  said  real 
estates.  At  the  time  of  the  testator^s  death,  the  tenant  for  life  was  a 
minor,  but  had  since,  on  the  29th  June,  attained  twenty- one  years  of  age. 
A  sum  of  stock  had  accumulated  from  the  investment  of  the  surplus  rents 
during  his  minority,  the  dividends  on  which  were  payable  in  January  and 
July.  The  rents  of  the  estates  were  due  in  May  and  November:  Held, 
that  the  case  came  within  the  provisions  of  4  &  o  Will.  lY.  c.  22  (1),  and 
that  both  the  half-yearly  dividends  and  rents  payable  in  the  July  and 
November  next  following  the  day  on  which  the  tenant  for  life  attained 
twenty-one  must  be  apportioned. 

George  Babeb,  by  his  will,  dated  the  5th  July,  1838,  gave  and 
devised  all  and  singular  his  freehold  and  copyhold  messuages,  lands, 
and  tenements,  and  all  his  real  estates  whatsoever  and  wheresoever 
which  he  had  power  to  dispose  of  by  his  will,  (except  such  as  were 
vested  in  him  by  any  trusts  or  by  way  of  mortgage),  with  their  and 
every  of  their  appurtenants,  unto  and  to  the  use  of  John  Dalton, 
Thomas  Bichard  Shipperdson,  and  Thomas  Forster,  their  heirs  and 
assigns,  upon  the  trusts  thereinafter  declared  or  referred  to,  (that 
is  to  say),  subject  to  the  charges  thereinbefore  made  upon  his  real 
estate,  in  trust  for  his  grandson  Henry  John  Tower,  the  eldest  son 
of  his  daughter  Isabella  Judith,  during  the  term  of  his  natural  life, 
with  remainder  in  trust  for  the  only  son,  or,  in  case  there  should 
be  more  than  one  son,  for  the  first  and  other  sons  of  the  said  Henry 
John  Tower,  severally  and  successively  in  tail  male,  with  divers 
remainders  over.  And  the  testator  gave  a  general  power  to  the 
trustees,  at  the  request  of  the  tenants  for  life  or  tenants  in  tail,  to 
dispose  of,  either  by  way  of  sale,  or  in  exchange  for  other  heredita- 
ments in  England  or  Wales,  all  or  any  part  of  the  devised  estates; 
and  he  directed,  that  the  estates  so  to  be  purchased  or  taken  in 
exchange  should  be  settled  upon  the  trusts,  and  subject  to  the 
powers,  provisions,  and  declarations,  as  were  thereinbefore  expressed 
and  contained  of  and  concerning  the  hereditaments  so  to  be  sold 
or  given  in  exchange,  or  as  near  thereto  as  the  nature  and  quality 
of  the  said  estates  and  other  circumstances  would  admit  of.  The 
testator  then  declared  as  follows :  "  Provided  always,  and  I  hereby 
ri)  See  Apportionment  Act,  1870  (3.3  &  34  Vict.  c.  35). 
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further  declare,  that,  if,  at  any  time  hereafter,  any  person  hereby 
made  tenant  for  life  of  my  said  real  estates  hereinbefore  devised, 
shall,  when  he  or  she  shall  become  beneficially  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  my  real 
estates,  or  any  part  thereof,  be  under  the  age  of  twenty-one  years, 
or  if  any  person  hereby  made  tenant  in  tail  male  or  in  tail  of  my 
real  estates,  shall  be,  when  he  or  she  shall  become  beneficially 
entitled  to  the  possession,  or  the  rents  and  profits  thereof,  under 
the  age  of  twenty-one  years,  provided  such  last-mentioned  event 
shall  happen  within  the  period  of  twenty-one  years  from  my 
decease,  then  and  in  either  of  the  cases  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  during  the 
minority  of  such  tenant  for  life,  and  during  such  proportionable 
part  or  period  of  the  minority  of  such  tenant  in  tail  as  shall  arise 
within  twenty-one  years  from  my  decease,  to  enter  into  and  hold 
possession  of  my  real  estates,  or  any  part  thereof,  and  receive  and 
take  the  rents  and  profits  thereof,  and  by  and  out  of  the  same 
receive  and  apply  any  sum  or  sums  of  money,  according  to  the 
age  of  such  minor,  as  they  my  said  trustees  or  trustee  for  the  time 
being  shall  think  proper,  for  and  towards  the  maintenance  of  such 
minor,  and  (subject  thereto)  to  lay  out  and  invest  the  surplus  of 
the  said  yearly  rents  and  profits  in  the  names  or  name  of  my  said 
trustees  or  trustee,  in  the  Parliamentary  stocks  or  public  funds  of 
Great  Britain,  or  at  interest  upon  Government  or  real  securities 
in  England,  to  be  from  time  to  time  varied  as  occasion  shall  require, 
and  also  to  receive  the  interest,  dividends,  and  annual  produce 
thereof,  and  from  time  to  time  to  make  similar  and  repeated  invest- 
ments thereof,  so  that  the  said  rents  and  profits  may  accumulate 
in  the  way  of  compound  interest.  And  I  do  hereby  declare,  that, 
at  the  end  of  each  such  respective  period  of  accumulation,  or  sooner, 
if  the  said  trustees  or  trustee  shall  think  proper,  they  or  he  shall 
call  in  and  convert  the  accumulated  fund  into  money,  and  apply 
the  same  in  satisfaction  and  discharge  of  any  principal  sums  of 
money  which  shall  then  affect  my  said  real  estates  hereinbefore 
devised,  or  any  part  thereof,  together  with  the  interest  thereof, 
whether  such  incumbrances  shall  be  subsisting  thereon  at  my 
decease,  or  shall  have  been  created  in  pursuance  of  any  trusts 
or  powers  herein  contained,  and  whether  such  trust-monies  and 
accumulated  funds  shall  have  proceeded  from  the  parts  so  encum- 
bered or  not,  and  do  and  shall  stand  possessed  of  and  interested 
in  the  rest  of  the  said  trust-monies,  (if  any),  upon  the  same  trusts 
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herein  declared  or  referred  to  concerning  the  money  to  arise  from 

the  sale  by  this  my  will  authorised  to  be  made  of  my  said  real 

estates/'     At  a  former  hearing  of  the  cause  (i),  the  Coubt  held, 

that  the  accumulations  of  the  surplus  rents  were  intended  by 

the  testator  to  go  in  the  same  way  as  the  body  of  the  estate. 

At  the  time  of  the  testator's  death,  Henry  John  Tower,  the  tenant 

for  life,  was  a  minor,  and  consequently  a  considerable  amount  of 

stock  had  accrued  from  the  investment  of  the  surplus  rents,  the 

dividends  on  which  became  due  in  the  months  of  January  and 

July.     The  rents  of  the  estates  were  payable  on  the  11th  May 

and  the  11th  November.    Henry  John  Tower  attained  his  age  of 

twenty-one  years  on  the  29th  June.    The  only  question  now  raised 

*was,  whether  he  was  entitled  to  the  whole  of  the  half-yearly 

dividends  which  had  become  payable  in  July,  and  to  the  whole 

of  the  half-year's  rents  which  had  become  payable  on  the  11th 

November  following  his  attaining  twenty-one  years  of  age,  or 

whether  such  dividends  and  rents  ought  not  to  be  apportioned 

pursuant  to  4  &  6  Will.  IV.  c.  22,  s.  2  (2),  which  enacts,  "  That, 

from  and  after  the  passing  of  this  Act,  all  rents-service  reserved 

in  any  lease  by  a  tenant  in  fee,  or  for  any  life-interest,  or  by  any 

lease  granted  under  any  power,  (and  which  leases  shall  have  been 

granted  after  the  passing  of  this  Act),  and  all  rents-charge  and 

other  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 

and  all  other  payments  of  any  description,  in  the  United  Kingdom 

of  Great  Britain  and  Ireland,  made  payable  or  coming  due  at  fixed 

periods  under  any  instrument  that  shall  be  executed  after  the 

passing  of  this  Act,  or  (being  a  will  or  testamentary  instrument) 

that  shall  come  into  operation  after  the  passing  of  this  Act,  shall 

be  apportioned,  so  and  in  such  manner,  that,  on  the  death  of  any 

person  interested  in  such   rents,  annuities,  pensions,  dividends, 

moduses,  compositions,  or  other  payments  as  aforesaid,  or  in  the 

estate,  fund,  office,  or  benefice  from  or  in  respect  of  which  the  same 

shall  be  issuing  or  derived,  or  on  the  determination  by  any  other 

means  whatsoever  of  the  interest  of  any  such  person,  he  or  she, 

and  his  or  her  executors,  administrators,  or  assigns,  shall  be  entitled 

to  a  proportion  of   such   rents,   annuities,  pensions,   dividends, 

moduses,  compositions,  and  other  payments,  according  to  the  time 

which  shall  have  elapsed  from  the  commencement  or  last  period 

of  payment  thereof  respectively,  (as  the  case  may  be),  including 

23  &  24  Vict,  c  154,  8. 


(1)  Vide  6  Jur.  658. 

(2)  Bep.  a£(  to  landlord  aud  tenant 
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the  day  of  the  death  of  such  person,  or  of  the  determination  of  his 
or  her  interest,  all  just  allowances  and  deductions  in  respect  of 
charges  on  such  rents,  <bc.,  and  other  payments,  being  made." 

Wigram  and  Freeling,  for  Henry  John  Tower,  the  tenant  for  life : 

We  submit  that  the  tenant  for  life  is  entitled  to  the  whole  of  the 
dividends  and  rents  payable  on  the  respective  quarter-days  next 
after  his  attaining  twenty-one,  inasmuch  as  the  present  case  does 
not  come  within  the  2nd  section  of  the  Act.  There  is  no  deter- 
mination of  an  interest,  but  merely  of  an  office,  for  the  legal  estate 
still  remains  vested  in  the  trustees. 

Knight  Bbuce,  V.-C.  : 

I  am  of  opinion,  that,  on  the  true  construction  of  the  Act,  there 
must  be  an  apportionment  of  rents.  The  estates  are  left  to  trustees 
to  hold  possession  and  receive  the  rents  and  profits  thereof,  and, 
after  applying  a  portion  towards  his  maintenance,  to  accumulate 
the  surplus  until  the  tenant  for  life  attain  twenty-one.  It  is  clearly 
a  case  of  an  interest  determinable  on  the  tenant  for  life  attaining 
twenty-one.  The  same  rule  must  be  applied  to  the  dividends  as 
to  the  rents.     There  must  be  an  apportionment  of  each. 

RtLssell  and  De  Gex  appeared  for  the  several  parties  entitled  in 
remainder,  but  were  not  called  upon  to  address  the  Court. 

Simpkinson  and  Toller  appeared  for  the  plaintiffs,  the  trustees. 
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BEAHAM  V.  STEATHMOEE. 

(8  Jurist,  667.) 

Beceiver. 

A  receiyer  had  been  appointed  upon  bill  filed  by  an  annuitant  on  the 
estate.  All  arrears  having  been  paid  off,  under  the  circumtitonces,  the 
order  appointing  the  receiver  was  discharged. 

The  original  bill  in  this  suit  was  filed  in  1814,  by  Philip  Braham,  to 
whom  the  Earl  of  Strathmore  had  granted  an  annuity  of  1,S07Z.  10«., 
on  behalf  of  himself  and  all  other  the  annuitant  creditors  of  the 
said  Earl  of  Strathmore.  The  bill  prayed  for  the  payment  of  the 
arrears  of  the  plaintiff's  annuity,  and  for  the  appointment  of  a 
receiver.  Eight  several  annuities  were  proved  amounting  in  the 
whole  to  7,7827.,  and  receivers  were  duly  appointed.  By  indentures 
of  22nd  and  23rd  December,  1823,  and  29th  February  and  1st  March, 
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1824,  the  estates  on  which  these  annuities  were  charged  were  con- 
veyed to  trustees,  on  trust  to  receive  the  rents,  and  apply  them  in 
manner  therein  mentioned.  It  appeared  that,  at  the  present  time, 
no  arrears  were  due  upon  the  annuities,  and  that  the  estates  now 
in  the  hands  of  the  receivers  produced  a  surplus  of  2,500Z.  a  year, 
beyond  the  said  annuities.  It  was  stated  at  the  Bar,  that,  under 
the  receiver,  considerable  expense  was  occasioned  in  granting  leases, 
and  in  other  matters ;  and  this  was  a  motion  to  discharge  the  order, 
appointing  the  receiver,  the  trustees  undertaking  to  pay  the  annuities. 

BetheU  and  Lovat,  for  the  motion : 

There  has  been  no  arrear  for  a  long  period;  and  the  only  question 
is,  whether,  if  an  order  for  a  receiver  has  once  been  made,  the 
Court  will  continue  it  as  long  as  the  annuity  continues  :  [Jenkins 
V.  Milford  (i)  and  Sankey  v.  O'Maley  (2).] 

L.  Lowndes  and  Goldsmid^  contra : 

In  Sankey  v.  O'Maley,  there  was  a  legal  power  to  distrain ;  here, 
we  have  none.  As  a  proof  that  the  appointment  of  the  receiver 
is  beneficial,  it  appears,  that,  since  he  has  been  appointed,  the 
annuity  has  never  been  in  arrear.  It  does  not  appear  that  the 
expense  of  granting  leases  is  greater. 

Stuart^  for  other  parties. 
BetheU^  in  reply. 

The  Vige-Chincellob  : 

It  appears  to  me,  that  this  is  a  question  only  for  the  discretion 
of  the  Court,  because  I  do  not  recollect  an  instance  having  occurred 
before  me  like  this,  that  when  an  estate  cannot  pay  interest  at  first, 
it  can  at  last.  But  here,  either  by  the  improvement  of  rents,  or 
for  some  other  reasons,  it  does  appear  that  the  rental  is  10,000/. 
a  year,  at  least.  Then  the  annuitants  say  they  must  have  the 
consent  of  all  parties  to  the  leases ;  and  it  will  only  perhaps  be 
a  shifting  in  form,  and  the  leases  will  have  to  be  settled  in  the 
usual  way  by  the  concurrence  of  all  parties,  out  of  the  Master's 
office.  But  it  appears  to  me,  that,  with  these  offers,  there  is  no 
sufficient  reason  why  the  application  should  not  be  granted.  It 
appears  to  me,  that  it  will  not  prejudice  other  parties;  and  if  any 
prejudice  occur,  it  will  be  competent  to  the  parties  to  apply  to  the 
Court. 

(1)  lil  E.  E.  262  (1  J.  &  W.  G29).  (2)  2  MoUoy,  291. 
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(8  Jurist,  1113.)  

Infant-Guardian,  appointment  of.  Ouincery. 

A.  and  B.,  infants,  intermarry;  A.*s  father  and  natural  guardian  is  _.  ^^^®5'^p 

living;  but  B.'s  mother,  who  was  also  her  testamentary  guardian,  is  dead.  ''  '. 

The  Court  will  appoint  A.'8  father  to  be  B.'s  guardian,  without  a  reference  >-          ^ 
to  the  Master. 

In  this  case,  two  infant  parties  had  intermarried.  The  father 
and  natural  guardian  of  the  husband  was  still  living,  but  the 
mother,  who  was  also  the  testamentary  guardian,  of  the  wife  was 
dead.  There  was  also  another  infant,  party  to  the  suit,  who  was 
illegitimate.  One  of  the  questions  was,  who  was  to  be  appointed 
guardian  of  the  wife. 

Terrell  appeared  for  the  plaintiffs. 

Elwiuy  for  the  defendants. 

Knight  Bbuce,  V.-C.  : 

His  Honour  said  that  he  would  have  appointed  the  husband's 
father  to  be  guardian  of  the  wife  without  a  reference  to  the  Master ; 
but  that,  as  there  must  be  a  reference  as  to  the  appointment  of  a 
guardian  for  the  infant  who  was  illegitimate,  they  had  better  take 
a  reference  in  respect  of  both,  with  a  direction  to  the  Master  to 
prefer  the  husband's  father  as  a  guardian  for  the  wife,  provided 
there  appeared  no  objection  to  him. 
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inadequate  rent — Partial  specific  performance.    Dytu  y.  Cruise  34 S 

2.  Covenant,   breach   of — Mining   lease — Joint   and    sev^eral 

covenant— Bight  of  action.    Bradburru  y.  Botfield       ....      749 

3.  Distress  for  rent — ^UnlawftQ  distress — Trespass — ^Agreement 

to  pay  all  '*  Parliamentary  taxes  " — Sewers  rate — Bate  not  imposed 
directly  by  Parliament.    Palmer  y,  Earith 715 

4.  Executor — ^Liability  for  rent  of  testator's  leaseholds.       Set 

Executor  and  Administrator,  1. 

5.  Notice  to  quit  —  Yearly  tenancy  —  Three  months'  notice  — 

Notice  to  quit  on  given  date  *'  or  such  other  day  or  time  as  your 
tenancy  may  expire  on  "—Invalid  notice — Whether  operating  as  notice 
for  a  subsequent  year.    MilU  y.  Ooff Qd% 

6.  Termination  of  tenancy — Surrender  by  operation  of  law — 

Tenancy  from  year  to  year,  presumption  of.    Doe  d.  Hull  v.  Wood    .     781 

7.  Use  and  occupation — ^Recovery  in  ejectment — Attornment — 

Bight  of  landlord  to  subsequent  rent— Pleading.    Newport  y.  Hardii 

883 

LANDS  CLAUSES  AOTS — Compensation— Bail  way  Act— Bight  to 
take  lands  on  payment  of  purchase-money  into  Court.  Doe  d.  Hutchinson 
y.  MancheateTt  <lc.,  By.  Co. 785 

LIBEL.    See  Defamation. 

LICENCE — Stamp  duty.    See  Bevenue,  3. 

LIEN — 1.  Banker— Pledge  of  shares  by  customer  to  secure  advances 
— Trustee— Shares  belonging  to  trust— Notice.     See  Trust,  4. 

2.  General  lien  of  bankers  is  part  of  the  law  merchant,  and 

is  to  be  judicially  noticed.    Brandcu)  v,  Bamett 204 

3.  Exchequer   bills  —  Deposit   by   customer    for    special 

purpose — Agent — Lien  for  balance  of  account.    Brandao  y.  Barnett .     204 

4.  For  costs— Lien  on  title  deeds.    See  Solicitor,  2. 

LIMITATIONS  (STATUTE  OF)— 1.  Acknowledgment  in  writing- 
Sufficiency  of  letter  promising  to  meet  plaintiff  '*  on  fair  terms,"  with 
expression  of  defendant's  hope  that  he  may  be  able  to  pay  part  of 
debt.     Hart  y.  Prendergast 806 

2.  Annuity  —  Charitable  trust  —  Devise  of  estate  subject   to 

charge— Express  trust — Lapse  of  time — Beal  Property  Limitation  Act, 
1833  (3  &  4  Will.  IV.  c.  27),  s.  25.  Commissioners  of  Charitable  Donations 
y.  Wybrants 278 

3.  Bill  of  costs— Costs  in  suit— Statute,  whether  running  against 

earlier  items  before  termination  of  suit.     Martindale  y.  Falkner        .    602 

4.  Pa3rment,  appropriation  of— Two  debts — One  debt  of  admitted 

and  ascertained  amount— Other  debt  disputed  by  defendant— Pre- 
sumption of  payment  on  account  of  ascertained  debt.    Burn  y.  Boulton 

508 
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XJOdTATIONS  (STATUTB  OF)~d.  PromiMory  note— Principal  and 
mrety — I>eath.  of  principal — Matter  referred  by  surety  to  principal's 
^z^ecixtriz — *'What  she  may  be  short  I  will  assist  to  make  up" — No 
payment  by  executrix — Conditional  promise  becoming  absolute — 
Action  on  note  more  than  six  years  from  date.    Humphreys  y.  Jones    642 

6.  Indorsement — Memorandum — Stamp  duty.    See  Revenue,  5. 

7.  Beal  Property  Limitation  Act,  1833,  s.  8— Application  to 

-tenancies  from  year  to  year  created  before  and  existing  at  passing  of 
Act.     Doe  d.  Jukes  y.  Sumner 653 

XilS  PSKDBNB— Notice— Administration   suit — Judgment  creditor. 
-  See  Sxecutor  and  Administrator,  2. 

TWATjYCIOUS  PROSECUTION— Malicious  indictment   for  assault— 

'  Reasonable  or  probable  cause— Removal  of  defendant  from  premises — 

Indictment  preferred  by  defendant  with  knowledge  that  he  was  the 

I  aggressor.     Hinton  y.  Heather 675 

MANBAMTJS — ^Election  of  parish  ofAcer — Organist — ^Mode  of  election 
— Vestry  meeting — Mandamus  will  not  lie  to  compel  vicar,  church- 
wardens and  parishioners  to  meet  to  elect  organist.    Ex  parte  Le  Cren 

!-'  871 

MASTER  AND  SERVANT— 1.   Contract    of   service— Contract   for 
^*.  term  of  years— Salary  payable  yearly — Parol  variation — Evidence — 
,  Statute  of  Frauds.    See  Contract,  4. 

2.  Wrongful  dismissal— Domestic   servant— Servant  absenting 

u:r  herself  against  express  orders  of  master — Justification — Absence  of 
servant  in  order  to  visit  her  mother,  who  was  dangerously  ill — 
Pleading.     Turner  y.  Mason 670 

MINES  AND  MINERALS  —  Indosure  —  Reservation  of  minerals. 
See  Common. 


It315 


MONEY  PAID— Action  for— Liability  incurred  at  request  of  another 
— ^Payment— Implied  undertaking  to  repay  amount.    Brittain  y.  Lloyd 

816 


jit,E: 


MORTGAGE— 1.  Equitable— Deposit  of  deeds— Tithes— Advance  by 
bankers — Deposit  of  deeds  by  heir-at-law  having  no  right  to  tithes — 
Purchasers  for  valuable  consideration  without  notice.     Joyce  y.   De 
spea    Moleyns 318 

2.  Foreclosure— Leaseholds— Collateral  deed — Covenant  not  to 

call  in  principal  during  mortgagor's  life — Advances  to  pay  ground 
rents— Interest  in  arrear — Receiver.    Burrowes  y.  Molloy  .        .        .    358 

f^t       3.  Fraudulent   appointment — Mortgage  by  appointee  —Money 

''^,    paid  to  appointor — Notice.    Hamilton  v,  Kirwan  ....    322 

.  ^       4.  Priority  —  Bankruptcy  —  Unregistered  assignment   to   pro- 

yisional   assignee  —  Priority    of    subsequent   registered   mortgage. 

^[  f     Batterihy  y.   Rochfort 343 

a  Act, 

r.c^'^        5.  Judgment  creditor— Leaseholds — Advances   to  devisee 

,  I'is     for  payment  of  rent.     £iee  Judgment,  1. 

^^        MORTMAIN   ACT  —  Construction   of.      See   Charitable    Trust,   2  ; 

•  ^'     Statute,  1. 

,'^         KEGLIGENCE— Of  solicitor.    See  Solicitor,  5. 
~(^s         NEGOTIABLE  INSTRUMENT -Exchequer  bills.     See  Banker,  3. 


922  INDEX.  [B.B. 

NOTICS— 1.  Lis  pendsn*— Administration  suit.  See  Szecntor  and] 
Administrator,  2. 

2.  Bent-charge— Marriage   settlement — Oonstructive  notice  of  ' 

prior  charge.    See  Bent-charge. 

PABLIAKENT— 1.  Franchise— Appeal— Absence  of  respondent — ^Vo 
affidavit  certifying  service  of  notice  of  appellant's  intention  to  prosecnte 
appeal— 6  A  7  Vict.  c.  18,  s.  64.     Colvill  y.  Lewis        ....     412 

2. Ck>sts — Only  one  side  heard — ^Boubtfol  question  of 

law  involved— Costs  not  given.     Croueher  v.  Browne  ....     424 

3.  Notice  of  appeal — ^Form  of  service  of  notice — Appearance 

of  respondent— Estoppel.    Bawlitu  y.  Overseere  of  Weei  Derby  .     41-1 

4. Conveyance  for  purpose  of  multiplying  votes,  validity 

of— Conveyance  of  land  to  several  purchasers  for  bon&  fide  considera- 
tion—7  A  8  Will,  m.  c.  26,  s.  7.    Alexander  v.  Newman     ...     438 

And  see  Hoy  land  Y,  Bremner 417 

6. Deed  of  giffc  executed  by   father   to   his   sons — 

Voluntary  consideration— 7  A  8  Will.  m.  c.  25,  s.  7.    Newton    t. 
ffargreaves 449 

6.  Borough  vote — *' Actual  possession'' — Ghrantee  of  rent- 
charge— Claimant  not  in  actual  receipt  of  rent-charge  for  qualifying 
period— Necessity  of  possession  in  fact— 2  A  8  Will.  IV.  c.  45,  s.  26. 
Murray  v.  ThomiUy 477 

7. Description  of  voter — Place  of  abode — Untrue  state- 
ment— ^Amendment  of  claim— Power  of  Bevising  Barrister — Place  of 
abode  no  part  of  qualification— 6  ft  7  Vict.  c.  18,  s.  40.  LuckeU  v. 
Knowles 466 

8. Notice  of  claim — Notice  sent  by  post — Evidence — 

Stamped  duplicate — Delay  in  delivery  of  actual  notice  to  overseer — 
6  ft  7  Vict.  c.  18,  ss.  100,  101.    Bayley  ▼.  Overseers  o/NafUwich  .        .    43d 

9. Form  of  notice — ^Third  column— Nature  of  qualifica- 
tion —  **  House  "  —  Successive  occupation  —  (Qualification  accurately 
described  in  fourth  column— Amendment  of  claim— 6  ft  7  Vict.  c.  18, 
s.  15,  sched.  (B.),  No.  6.    Hiichins  y.  Brown 399 

10. Notice  of  objection — Several  lists  made  out  by  over- 
seers— Necessity  of  specifying  particular  list  to  which  objection  refers 
—6  ft  7  Vict.  c.  18,  s.  17,  sched.  (B.),  No.  10.    Barton  y.  Ashley        .     393 

11. Notice  sent  by  post— Notice  in  ordinary  course 

of  post  to  be  delivered  on  Sunday,  sufficiency  of.    Colvill  y.  Lewis    .    412 

12. City  of   London  —  Freeman    and   liveryman    by 

purchase  admitted  since  1st  March,  1831 — Bight  to  be  registered  not- 
withstanding 2  ft  8  Will.  rV.  c.  45,  s.  82.     Croueher  y.  Browne  .        .    424 

13. Joint  occupation — Joint  lessees  of  premises 

used  for  purposes  of  political  association — Occupation  as  tenants— 
2  ft  a  WiU.  IV.  c.  45,  s.  27.    Lucketty.  Bright 469 

14. Occupying    tenant  —  Bating  —  Insertion   of 

tenant's  name  immediately   below   landlord's  —  Joint  assessment  — 
Evidence.    Pariente  y.  Luckett 458 

15. Bating  —  Occupier  —  Claim  to  be  rated  in 

respect  of  premises  occupied — Old  and  new  rates — Bate  not  complete 
and  valid  until  allowance  and  publication.    Bushell  v.  Luckett  .        .430 
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P  A  "RTiT  A  HfTBy T — 16.  Franchise—Borough  vote— City  of  London — 
sktizig- — Tenant  rated  as  occupier — Bates  paid  by  landlord  by  agree- 
en.^ — Sona  fide  request  and  payment — ''Inaccurate  description  of 
exniMs  "—6  &  7  Vict.  c.  18,  s.  75—8  A  8  Will.  IV.  c.  45,  s.  87.  Cook 
LuckeU 451 

17. Yearly  value — "  Clear  yearly  value  "  of 

remiaea — Criterion  of  value — (Question  of  fact  for  Bevising  Barrister — 
&  8  VITill.  IV.  c.  45,  s.  87.     Coogan  v.  Lucketi 462 

S.P.  Colvill  V.  Wood 473 

18. Occupier— Claim  to  be  rated   in  respect   of 

rezniaea  occupied  —  Bates,  tender  of— What  is  sufficient  tender  — 
I  &  3  Will.  IV.  c.  45,  s.  80.    BUhop  v.  SmedUy 420 

19.  County  vote — Description  of  voter — ^Flace  of  abode — 

*  Travelling  abroad."     Walker  v.  Payne 397 

20. Notice  of  claim — Service  of  notice  on  overseer — 

30th  of  July  falling  on  Sunday- Notice  left  at  overseer's  place  of  abode 
Du  that  day.    Rawlim  y.  0ver$eer8  of  WeH  Derby 414 

21. Notice  of  objection — Notice  sent  by  post,  sufficiency 

of— Accidental  delay  in  delivery— Notice  to  overseers— 6  A  7  Vict.  c.  18, 
S8.  lOO,  101.     BUhop  y.  Hdps 404 

22.  Bevising  Barrister — ^Power  to  amend  claim — ^Untrue  state- 
ment of  voter's  pkuse  of  abode — 6  dt  7  Vict.  c.  18,  s.  40.  Luckett  y. 
Knowlee 466 

PABTNBB8HIP— 1.  Admission  of  partner— Authority— Evidence. 
See  Evidence,  4. 

2.  Proof— Joint  and  separate  estates.    See  Bankruptcyi  3. 

3.  Banker — Bank  note— Holder,  whether  having  separate  right 

of  action  against  partner  signing  note  for  firm.    Ex  parte  Buckley  t  In  re 
Clarke 736 

PATENT— 1.  Construction  of  "  or  "  in  patent.    EllioU  y.  Turner  .    501 

2.  Licence  to  use  patented  article,  not  under  seal— Stamp  duty. 

Chanter  y.  Johneon 712 

PAYMENT— Appropriation  of.    See  Limitations  (Statute  of),  4. 

PEEBAGE— Creation  of— Creation  by  writ  and  sitting  in  House- 
Barony  in  abeyance — ^Descent — Evidence — Judgment  of  outlawry — 
Beversal  of  judgment.     The  Wharton  Peerage 84 

PEBPETUITY.    See  Will,  7. 

POWEB—l .  Limited  power— Execution  by  will— Appointment  to  take 
effect  on  happening  of  contingency — ^Interest  accruing  on  fund  whUe 
contingency  undetermined.     Caulfield  y.  Maguire 254 

2. Marriage  settlement— Covenant — Second  marriage 

—Contract  on  first  marriage  for  equal  division  among  younger  children 
—Appointment  of  entire  fund  to  children  of  second  marriage — ^Loss  of 
power— Bight  of  children  of  both  marriages  to  fund  equally  as  one  class. 
Often  V.  Qreen ^^ 

3. Fraudulent  appointment — ^Appointment  to  son — Mort- 
gage by  appointee — ^Money  paid  to  appointor.    Hamilton  y.  Kirwan    322 

4.  Power  of  leasing — ''Best  rent" — Agreement  to  grant  lease 

at  underyalue— Partial  specific  performance.    Dyaa  y.  Cruiee    .        .    348 
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PBACTIOE — Stay  of  proceedings — ^Withdrawal  of  Juror  by  conseiL^ — 
Another  action  brought  by  plaintiff  for  same  cause.     Oibb$  y.  BcUph    S33 

PBINGIPAL  AND  AGENT— Fiduciary  relation— Agent  for  sale — 
Fraud.    See  Fraud  and  Misrepresentation,  1. 

PRINCIPAL  AND  SXnEtETY— 1.  Bond— Discharge  of  surety — Coix- 
cealment — Guaranty  to  Bank — Bight  of  surety  to  disclosure  of  previoiua 
dealings  between  banker  and  principal — Duty  of  inquiry — Previous 
agreement  between  banker  and  principal  to  deal  with  credit  in  particular 
manner — Pleading.    Hamilton  y.  WaUon 3S 

2.  Ghrant  of  annuity — ^Assignment  of  policy  on  principal's 

life  to  answer  annuity — Payment  of  arrears  by  surety— Olaim  againvt 
executor  of  principal — Bight  to  interest  out  of  general  assets.  Caul/UU 
y.  Maguire 254 

And  He  Limitations  (Statute  of),  5. 

PBOMISSOBT  NOTE.    See  Bill  of  Exchange  and  Promissory  Note. 

QJJO  WABEANTO— Information  will  lie  for  usurpation  of  public 
office.    Darley  y.  The  Queen 121 

RAILWAY — Deviation  from  plan — ^Vertical  deviation  of  level,  not 
exceeding  five  feet — Calculation  with  reference  to  datum  line  shown  on 
plans  and  sections  deposited  in  pursuance  of  Standing  Orders — ^Bailwaya 
Clauses  Consolidation  (Scotland)  Act,  1845,  s.  11.  North  British  Ry,  Co. 
y.Tod 180 

And  »ee  Covenant ;  Lands  Clauses  Acts. 

BATE— Sewers  rate— Landlord  and  tenant — <<  Parliamentary  tax  " — 
Bate  not  imposed  directly  by  Parliament.    Palmer  y.  Earith  .715 

BECEIVEB— 1.  Annuity— Arrears— Discharge  of  order  on  payment 
of  arrears.     Brahamy,  Strathmore 911 

2.  Tithes— Lay  impropriator — Title  in  dispute.    See  Tithes. 

BENT-CHABGE— Creation  by  will — Presiunption  of  due  execution 
by  will  —  Admission  of  heir-at-law  —  Payment  for  85  years  — 
Marriage  settlement — Grant  of  rent-charge  by  devisee  of  lands  charged 
with  prior  grant— Constructive  notice  of  prior  charge — Priority.  Wiee 
y.  Wise 329 

BEPBESENTATION— Marriage  contract— Undertaking  to  leave  by 
will.    See  Settlement  (Marriage),  1. 

BEVENTJE— 1.  Excise— Sale  of  tobacco- Provisions  of  Excise  Act, 
non-compliance  with — ^Penalty — Contract.    Smith  y.  Mawhood  .        .    724 

2.  Legacy  duty— Personal  property— Domicil— Scottish  probate 

— Testator  domiciled  in  British  colony— Legacies  payable  to  Scottish 
legatees.     Thomson  y.  Advocate^Oenerai 1 

3.  Stamp  duty — Patent — Licence  to  use  patented  article,  not 

under  seal.     Chanter  y.  Johnson 712 

4.  Power  of  attorney — ^Letter  authorizing  indorsement  of 

specified  bills  of  exchange — Collateral  agreement — Undertaking  to  pay 
amount  of  bill  if  dishonoured  at  maturity.     Walker  y.  Bemmett        .    625 

5.  Promissory  note  —  Memorandum  indorsed  on   back  — 

Agreement  —  Agreement  stamp — Evidence  —  Statute  of  Limitations. 

Cholmeley  v.  Darley 709 


I 
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XUBSWABD— Offer  o£    See  Contract,  1. 

8AI«B  07  GOODS— 1.  Action  for  price  of  goods  sold— Sale  by  auction 
— ^B«-salo  to  third  party— Goods  bargained  and  sold,  action  for,  against 
sub-buyer.    8e<M  y.  England 868 

2.  Stoppage  in  transitu — Goods  in  custody  of  wharfinger — Be- 

sale — Part  delivery  to  sub -buyer — Bemainder  of  goods  not  transferred 
in  -wliarfinger's  books  to  names  of  sub-buyers — Bight  of  original  buyers 
to  stop  goods.     Tanner  y.  Scovell 644 

SCOTLAND,  law  of— -Law  agent— Negligence.    See  Solicitor,  5. 

SBTTLEMENT  (MABBLA.GB>— 1.  Marriage  contract— Undertaking 
to  leave  by  will— Bepresentation  made  on  behalf  of  wife's  father — 
Szecuted  contract — ^Unsigned  proposals — Subsequent  letter  admitting 
terma— Signature — Statute  of  Frauds — Equitable  relief.  HammersJey  y. 
DeBUl 18 

2.  Covenant — Dower.    See  Husband  and  Wife. 

3.  Bent-charge— Notice— Priority.    See  Bent-charge. 

SHERIFF — 1.  Interpleader  —  Under-sheriff  acting  as  solicitor  to 
creditors  of  defendant  —  Information  tending  to  defeat  plaintiff's 
execution — Befusal  of  Court  to  grant  sheriff  relief  under  Interpleader 
Act.     Cox  y.  Balne 874 

2.  Poundage — Colourable  levy — Extortion  —  Levy  on  money 

brought  for  purpose  of  discharging  execution.    Brun  y.  Hutchinson    856 

3.  Trespass — Execution — Sale    of    lease — Sheriff  remaining   in 

house  unreasonable  time — Lease  not  vesting  in  sheriff.  Playfair  y. 
Musgrove 690 

SHIP  AND  SHIPPING— 1.  Charter-party — Lay  days — Unloading — 
<'  In  turn  to  deliver  " — Becognised  meaning  of  words— Usage  of  trade 
— ^Evidence — Port  regulations.    Bohertson  y.  Jackson    ....    490 

2. Alteration  in  terms — Subsequent  agreement  entered  into 

by  charterer's  agent — Authority  of  agent  —  Freight  —  Earnings  on 
intermediate  voyage.     Wiggins  y.  Johnston 766 

3.  Lien  for  freight — Freight  not  payable  until  two  months 

after  inward  report  of  ship — Lien  on  cargo  after  discharge.  Alsager  y. 
St.  Katherine's  Dock  Co 827 

4.  Compulsory  pilotage  —  Penalty  —  Exemption   in  favour  of 

master  piloting  his  own  vessel  from  Cinque  Ports— '*  Places  aforesaid  " 
— ^Pilotage  of  own  vessel  on  foreign  voyage  commencing  in  port  of 
London— Pilotage  Act,  1825  (6  Gtoo.  IV.  c.  125),  ss.  58,  62.  WiUiams  y. 
Newton 810 

80LICIT0B— I.  Costs— Bill  of  costs— Necessity  of  showing  Court 
and  cause  in  which  business  charged  for  has  been  done.  Martindale  y. 
Falkner 602 

2.  Lien— Title  deeds— Lien  given  by  owner  of  inheritance 

as  against  persons  entitled  to  charge  on  estate  created  by  settlor. 
Molemorth  y.  Bobbins 308 

3.  Taxation  of  costs— Proceedings  instituted  by  surveyor 

of  highways— Costs  paid  out  of  highways  rate— Batepayers— Persons 
'<  liable  to  pay  "—Solicitors  Act,  1848,  s.  88.    In  re  Barber  .    801 

4. Payment — Payment  by  promissory  note — Subse- 
quent delivery  of  ftirther  bills  of  costs,  partly  extending  over  period 
covered  by  first  bill— Solicitors  Act,  1848,  s.  41.    In  re  Peach  .        .    852 
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8OXJ0ZTOB^5.  VegUganoe — ^Damagaa — Solicitor  or  law  agent  only  |  Tl 
rasponsible  fbr  groM  ignorance  or  gross  negligence  in  performance  of  I -Li 
his  professional  duties— Similarity  of  English  and  Scottish  law  as  to   y^U 

negligence  of  solicitor.    Furves  v.  Landell 46 

"  Tl 

I 'ire 'J 


6.  Summary  jurisdiction — ^Undertaking   to   pay  debt — Stay  of 

proceedings  by  plaintiff— Enforcement  of  undertaking,  though  void 
under  Statute  of  Frauds,  s.  4.    In  re  HiUinrd 880 


t: 

STAHP  DUTY.    See  Bevenue,  3 — o.  sf  a 

STATUTE — 1.  Construction — Kortmain  Act — Kunicipal  corporation 

— <<  Every  person  and  persons."    Corporation  of  NewcoiUe  y.  Att.^Oen,    111  *^ 


2.  Eailway  Act — Plans  and  sections  deposited  in  pursuance        1 

of  Standing  Orders  not  regarded  in  construction  of  Act  unless  incor-      ICa 
porated  therewith.    North  British  Jiy,  Co.  y.  Tod 180       :)&] 


3.  Canal  Company  —  Bye-laws  —  Statutory  authority  —  Ultra 

vires.    See  Company,  1.  of 


STATUTES— 29  Car.  II.  c.  3,  s.  4  (Statute  of  Frauds).    See  Con-       *" 
tract,  3,  4. 

7  &  8  Will.  m.  c.  25,  s.  7.    See  Parliament,  4,  5.  ^ 

6  Geo.  IV.  c.  126,  ss.  68,  62  (Pilotage  Act,  1826).    <See  Ship  and 
Shipping,  4. 


2  &  3  Will.  rv.  c.  46,  8.  26  (Bepresentation  of  the  People  Act,  1882). 
See  Parliament,  6. 

s.  27.    See  Parliament,  13,  16,  17. 

s.  30.    See  Parliament,  18. 

s.  32.    See  Parliament,  12. 

3  &  4  Will.  IV.  c.  27,  s.  8  (&eal  Property  Limitation  Act,  1883).    Ste 
Limitations  (Statute  of),  7. 

s.  26.    See  Limitations  (Statute  of),  2. 

e  A  7  Vict.  c.  18,  s.  16,  sched.  (B.),  Ko.  6  (Parliamentary  Voters 
Registration  Act,  1843).    See  Parliament,  9. 

s.  17,  sched.  (B.),  Ko.  10.    See  Parliament,  10. 

s.  40.    See  Parliament,  7,  22. 

s.  64.    See  Parliament,  1. 

s.  76.    See  Parliament,  16. 

ss.  100,  101.    See  Parliament,  8,  21. 

c.  73,  s.  38  (Solicitors  Act,  1848).    See  Solicitor,  3. 

s.  41.    See  Solicitor,  4. 

8  &  9  Vict.  c.  33,  s.  11  (Railways  Clauses  Consolidation  (Scotland) 
Act),  1846.    See  Bailway. 

SUKDAY— 1.  Canal  navigation— Stoppage  of  trai&c  onSunday— Bye- 
law— Ultra  vires*    See  Company,  1. 

2.  Franchise  —  Notice    of    claim  —  Service    on    Sunday.      See 

Parliament,  20. 
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T'K'NJkUfT  FOB  LI7B — Charges  on  estate — ^Apportionment  of  oharges 
Ldability  for  arrears  of  interest  out  of  subsequent  income.  Caulfield 
Maguire 254 

TITTTTSfl — ^Beceiver — Tithe  rent-charge-— Petition  for  receiver  by  lay 
ipropriator  —  Affidavit  in  support  —  Title  to  tithes  in  dispute. 
recille  ▼.  Fleming      •• 303 

TRESPASS — 1.  To  dwelling-house — Bankruptcy  of  plaintiiT— Cause 
r  action  not  passing  to  assignee — Pleading.    Bogers  ▼.  Spence         «    169 

2.  Forcible  entry — Pleading — ^Liberum  tenementum— Vi  et 

rmis.     Harvey  v.  Brydgu 718 

TBX78T — 1.  Account — Costs  of  trustee — Account  greatly  reduced  in 
Kaster's  office — Balance  still  due  to  trustee— Costs  of  suit  allowed  :  of 
massing  account  disallowed.     Fozier  y.  Andrews 286 

2.  Appointment  of  new  trustee — Karriage  settlement— BeAisal 

>f  trustee  to  join  in  lending  money  on  private  security — Appointment 
)f  new  trustee  by  wife — Application  to  Court  to  compel  old  trustee  to 
transfer  funds  to  new  trustee.     Pepper  y.  Tuckey 2dO 

3.  Express  trust — ^Annuity— Charitable  trust— Devise  of  estate 

subject  to  charge — ^What  constitutes  an  express  trust— Lapse  of  time — 
Beal  Property  Limitation  Act,  1888  (8  &  4  Will.  IV.  c.  27),  s.  25. 
Commisaumers  of  Charitable  Donatione  y.  WybrarUa 278 

4.  Investments — Bank  shares  in  one  trustee's  name— Similar 

shares  held  by  trustee  on  his  own  account— Shares  not  numbered  and 
undistinguishable — Agreement  to  assign  shares  to  Bank  as  security 
for  private  advances — Intermediate  sales  and  purchases — Shares 
insufficient  to  satisfy  trust  and  agreement  with  Bank— Lien  of  Bank— 
Priority— Notice.    Murray  y,  Finkitt 191 

5.  Trustees— Will— General    powers   of  management — Implied 

power  to  spend  surplus  rents  in  repairs  and  other  improvements. 
Bowea  y.  Lord  Strathmore 902 

VBNDOB  AND  PUBCHASEB— Purchase  without  notice— Purchase 
for  valuable  consideration  without  notice  is  defence  against  either 
legal  or  equitable  title.    Joyce  y.  De  Moleyns 318 

YOLTrNTABY  CONVBYANCE— Charity— Beal  estate— Subsequent 
conveyance  for  valuable  consideration.  Corporation  of  Newcastle  y.  Att,' 
Qen Ill 

WABBANT  OF  ATTOBNEY  —  Attestation,  form  of— Words  of 
statute— Necessary  inference  that  witness  attended  and  subscribed  his 
name  as  solicitor  for  party.    Lewis  y.  Lord  Kensington  .    504 

WASTE — Cutting  timber — ^Lessee  for  years — Cutting  down  willows 
not  waste,  unless  they  serve  to  protect  house  or  support  bank  of 
stream.    Phillipps  y.  Smith 761 

WATSB — Watercourse— Immemorial  right— Old  and  new  ponds — 
Flow  of  water — Pleading — ^Evidence.    Hale  y.  Oldroyd       .  .    824 

WILL— 1.  Annuity— Perpetual  or  for  life — Codicil— ^Bestriction  of 
estate  given  by  will.    Stokes  y.  Heron 83 

—  2.  Contingency — Power— Appointment  by  will  —  Appointment 
to  take  effect  on  happening  of  contingency — Interest  on  debt — Besidue. 
Caidfidd  y.  Maguirt 254 
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WILL — 8.  OonTtnion—^' Xoney  to   be  invetted  in   land  or  otisr 
•ecuritiet  " — BeeoiiTersion.    Bee  OonTersioa. 

4.  Devise  —  Descent  to  heirs  of  particular  name  —  Vesting  cf 

ultimate  limitation.     WrighUon  y.  Maeatday ^'* 

— ^  5.  ''Heir  or  heirs- at-law " — ^Design atio  personse — ^Derw 

of  indefinite  estate  without  words  of  limitation — JSstate  for  life.    DotL 
Same  v.  Qarlick 73: 

6.  Leg^acy — Appropriation — Payment  into  Court.    See  Execute; 

and  Administrator,  2. 

7.  Remoteness — Perpetuity — Leaseholds — Bequest  to  heir  xntJf 

of  grandson  attaining  21.    Lord  Ihtngannon  y.  Smith  .  ,    IT. 

8.  Vesting  of  legacy— Gift  to  class — Gift  over  upon  death  witli- 

out  leaving  children — ''Leaving"  construed  "without  having  hsd."* 
Ctuamajor  v.  Strode S*? 

W0BD8 — "  Best  rent."    See  Landlord  and  Tenant,  1. 

"  In  turn  to  deliver."    See  Ship  and  Shipping,  1. 

"  Leaving."    See  Will,  8. 

"  Or."    See  Patent. 


£2n>   OF  TOL.   LXIX. 


BRASBUBT,  AONBW    &  CO.  LD.,  PHXNTBR8    LOItnOM  AND  TONBBTDOX 


3  tlOS  0b2  AA2  Mi)a 


•  I. 


•  •  < 1 1^  • » • ' 


•.V/.'. 


.;.,v,;;'V.'.X.v.-.'.-  :.;.  v.|, 


::::':':';vj'«-w::;;:!i;^i;>:x::>::;-x^^      ' 


» • .  t .  .  ■  .  .  .  1 1  •  i 


■:mn 


